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their margin from thirty-one to seventy-nine seats as a result of the
2008 elections. 26

Moreover, Democrats in both chambers were obviously aware of
the Iqbal decision, which some publicly decried as "limit[ing]
Americans' access to courts."'' 1 Senate Democrats held formal
hearings in December 2009, and members of Congress proposed
multiple bills aimed at "fixing" the Iqbal problem. 12 Ultimately,
however, these bills went nowhere; when Republicans regained
control of the House in January 2011,129 they effectively ended
discussion of a statutory response to Iqbal until the 2012 election
cycle at the earliest.

b. Applying the Model

The model I introduced in Parts I and II provides a plausible
explanation for congressional silence in response to Iqbal. I acknow-
ledge yet again that it is likely impossible to identify political
preferences precisely, and that it is similarly difficult to quantify
political response costs with complete accuracy. That said, what is
known about both political preferences and costs is more than
suggestive.

If we array the relevant players' pleading standard preferences
along a single-dimension continuum from "plaintiff friendly" on the
left to "defense friendly" on the right, it seems clear that all three
political players' ideal points in 2009 and 2010 lay well to the left
of the Supreme Court's. And if we take a two-dimensional approach,
mapping "plaintiff-friendly-to-defense-friendly" preferences on
one axis, and lower-to-higher judicial workload on the other, for
example, the story is much the same. 3 ° In a two-dimensional

126. Party Divisions of the House of Representatives, 1789-Present, U.S. HOUSE OF
REPRESENTATIVES, http://artandhistory.house.gov/house-history/partyDiv.aspx (last visited

Feb. 14, 2013); Party Division in the Senate, 1789-Present, U.S. SENATE, http://www.senate.
gov/pagelayout/history/one-item and teasers/partydiv.htm (last visited Feb. 14, 2013).

127. See, e.g., Has the Supreme Court Limited Americans'Access to Courts?: Hearing on
S. 1504 Before the S. Comm. on the Judiciary, 111th Cong. 172 (2009) (statement of Sen.
Russell D. Feingold).

128. See infra notes 133-34 and accompanying text.
129. Carl Hulse, Republicans Retake House, Ousting Old and New Alike, N.Y. TIMES, Nov.

3, 2010, at P1.
130. If I were to depict the Iqbal problem graphically, I would probably select a one-

dimensional approach, because most other plausible policy dimensions would likely be
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analysis, we would expect the Supreme Court to occupy the corner
opposite of the political players' preferences; it is quite unlikely that
the Court's absolute preferences fell within the political players'
Pareto triangle.

In addition, the response costs associated with a legislative
response to Iqbal were almost certainly sufficiently high to give the
Court interpretive discretion outside of the Pareto space. There is
admittedly little reason to believe that process costs were par-
ticularly high; neither House Judiciary Committee Chair John
Conyers'31 nor Senate Judiciary Committee Chair Patrick Leahy'32

was likely to stand in the way of a response; the same is true for the
relevant subcommittee chairs. But search and specificity costs and
opportunity costs are another matter entirely.

Although members of Congress did introduce several bills as
proposed statutory fixes for Iqbal, none of the proposed statutes
was particularly likely to effectively cabin Court discretion. For the
most part, the proposed bills fell into one of two categories: "Conley"
or "Conley-plus." For example, the leading Senate bill attempted to
explicitly codify Conley:

Except as otherwise expressly provided by an Act of Congress
or by an amendment to the Federal Rules of Civil Procedure
which takes effect after the date of enactment of this Act, a
Federal court shall not dismiss a complaint under rule 12(b)(6)
or (e) of the Federal Rules of Civil Procedure, except under the
standards set forth by the Supreme Court of the United States
in Conley v. Gibson, 355 U.S. 41 (1957). 133

By contrast, the leading House version would have codified a
Conley-plus approach by expressly readopting the "no set of facts"

relatively unimportant to the political branches. Thus, the equal value assumption would be
particularly problematic.

131. Biography of John Conyers, Jr., U.S. HOUSE OF REPRESENTATIVES, http://conyers.
house.gov/index.cfm/biography (last visited Feb. 14, 2013). Congressman Conyers was a
cosponsor of the leading House effort to override Iqbal. Open Access to Courts Act of 2009,
H.R. 4115, 111th Cong. (2009).

132. The Committee Chairman, U.S. SENATE CoMInrrEE ON THE JUDICIARY,
http://www.judiciary.senate.gov/aboutchairman.cfm (last visited Feb. 14, 2013) (listing
Senator Patrick Leahy as the chair of the Senate Judiciary Committee).

133. Notice Pleading Restoration Act of 2009, S. 1504, 111th Cong. § 2 (2009).
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standard from Conley, while explicitly rejecting the relevance of

judicially determined "plausibility":

A court shall not dismiss a complaint under subdivision (b)(6),
(c) or (e) of Rule 12 of the Federal Rules of Civil Procedure
unless it appears beyond doubt that the plaintiff can prove no
set of facts in support of the claim which would entitle the
plaintiff to relief. A court shall not dismiss a complaint under
one of those subdivisions on the basis of a determination by the
judge that the factual contents of the complaint do not show the
plaintiffs claim to be plausible or are insufficient to warrant a
reasonable inference that the defendant is liable for the miscon-
duct alleged.13 4

But neither the codification of Conley nor the Conley-plus approach
really solves the problem. Pleading requirements effectively must
be governed by a standard rather than a rule. So long as congressio-
nal preferences lie somewhere between the two politically untenable
extremes of "all cases go to discovery" and "no cases go to discov-

ery," the only realistic way for Congress to express those prefer-
ences is in the form of a standard delegating substantial authority
to the Supreme Court and inferior courts to decide on a case-by-case
basis.

In fact, pleading law is necessarily something of a metastandard.
Courts are generally called upon to exercise mandatory jurisdiction
over myriad forms of civil disputes, including disputes in which
liability is governed by rules, by standards, and everything in
between. Given the functionally infinite variation in fact patterns
and governing substantive law, crafting a fully determined rule
codifying any ideal point in the great middle between "all cases" and
"no cases" would be breathtakingly expensive and likely function-

ally impossible. Assuming that the congressional ideal point does
in fact lie somewhere in that great middle, courts will necessarily
have to exercise discretion on a case-by-case basis to determine
whether a given claim passes muster. In terms of the model, this
means that search and specificity response costs for the pleading
problem would be extremely high.

134. H.R. 4115.
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Another proposed statutory response, this one introduced by
Senator Specter on the eve of his departure from the Senate, dem-
onstrates the challenge.'35 In an attempt to capture the benefits of
the Court's pre-Twombly jurisprudence without providing excess
discretion, the Specter bill would have imposed a date limitation on
the Court:

Except as expressly provided by an Act of Congress enacted
before, on, or after the date of enactment of this Act ... or by an
amendment to the Federal Rules of Civil Procedure effective on
or after that date, the law governing a dismissal, striking, or
judgment described under subsection (b) shall be in accordance
with the Federal Rules of Civil Procedure as interpreted by the
Supreme Court of the United States in decisions issued before
May 20, 2007.136

With this bill, Senator Specter implicitly recognized that congressio-
nal preferences regarding pleading requirements were extraordi-
narily difficult to express in detailed, discretion-eliminating terms.
Instead, Specter attempted to import a standard by embracing all
pre-2007 Supreme Court pleading cases statutorily.

But this approach too would fall well short of eliminating the
Court's discretion. The Supreme Court is extraordinarily good at
distinguishing its own precedent. Though Specter's final attempt
would have negated the portion of Twombly in which the Court
"retired" the "no set of facts" language from Conley,'37 neither the
2010 Specter bill nor any of the other proposed statutory fixes
would have prevented the Court from reaching functionally the
same result by other means. Thus, even though Congress could
more or less identify what it wanted with respect to civil pleading
standards, it found it extremely difficult, and concomitantly costly,
to put those preferences into the sort of detailed language that
would have simultaneously eliminated judicial discretion while
preserving the actual political preference.

Finally, the political players also faced high opportunity costs in
connection with the pleading debate. During 2009 and 2010,

135. Notice Pleading Restoration Act of 2010, S. 4054, 111th Cong. (2010).
136. Id. § 3(a) (emphasis added).
137. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 562-63 (2007).
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Congress and the President were focused on a variety of higher
profile issues, including a faltering economy, post-crisis financial
sector regulation reform, and an enormously important and con-
tentious debate over national healthcare policy.13 Though the
pleading standard controversy was substantially more salient than
most civil procedure related issues, it still fell far short of being a
top priority for any of the political players.

Given this distribution of preferences and costs, it is at least
plausible that the Supreme Court was able to decide Iqbal without
congressional response at least in part because the costs associated
with that response were too high.

2. Bailing Out of the Voting Rights Act After NAMUDNO v.
Holder

a. Case Background

When the Court interprets statutes, it is generally supposed to
give expression to "congressional intent," however divined.'39 But
the Court enjoys its own area of interpretive primacy as well: con-
stitutional law. As a practical matter, finding a statute unconstitu-
tional is effectively a trump card. In terms of the model, a Supreme
Court finding of unconstitutionality would dramatically increase
political response costs, in most cases well beyond what the political
players would be willing to incur.4 '

But the self-interested Court might use its constitutional au-
thority in another way as well: it may obtain additional protection
for an unpopular statutory interpretation by threatening a constitu-

138. See The Road We've Traveled, YOUTUBE (Mar. 15, 2012), http://www.youtube.com/
watch?v=2POembdArVo/ (documentary on President Obama's first term).

139. See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-44
(1984).

140. Consider Citizens United v. Federal Election Commission, 130 S. Ct. 876 (2010). The
Court's holding that certain provisions of a campaign finance statute violated the First
Amendment led to numerous proposed statutory responses aimed at curbing the perceived
evils of the holding. Id. at 889. As of this writing, none have gained passage. See DISCLOSE
Act, H.R. 5175, 111th Cong. (2010); DISCLOSE Act, S. 3628, 111th Cong. (2010). As a general
rule, the presence of the constitutional issue generally means that the available benefits of
a partial solution do not exceed the costs of enacting that solution.
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tional response. This is a plausible account of the Court's actions in
NAMUDNO.1

41

Among other things, the Voting Rights Act attempts to remedy
voting-related racial discrimination in geographic regions histori-
cally associated with discriminatory practices. 142 Section 5 of the
Act requires political subdivisions within those areas to seek
"preclearance" from a federal three-judge panel before making any
changes to their voting procedures. 143 This preclearance require-
ment is subject to a limited "bailout" exception allowing certain gov-
ernment entities to bail out of the requirement if they satisfy
certain stringent conditions. 144

Northwest Austin Municipal Utility District Number One
(NAMUDNO) is a small government subdivision responsible for
delivering certain government services to residents of Travis
County, Texas.'45 In 2006, NAMUDNO filed suit in the Federal
District Court for the District of Columbia seeking a declaratory
judgment stating that, because it had no history of voting dis-
crimination, it should be allowed to bail out of the preclearance
requirement and change its election procedures without judicial
preclearance.146 In the alternative, NAMUDNO alleged that section
5 of the Voting Rights Act was unconstitutional because it exceeded
Congress's enforcement power under the Fifteenth Amendment. 147

The statutorily mandated three-judge panel unanimously re-
jected both claims. 14

1 It first held that NAMUDNO was ineligible to
seek a bailout because the statute limits bailout eligibility to states
and political subdivisions that actually register voters, which
NAMUDNO does not do. 149 It then upheld the constitutionality of
section 5 of the Voting Rights Act, concluding that the preclearance
requirements remained rational in light of an extensive record of
continued race-related voting rights violations in covered states.50

141. 557 U.S. 193 (2009).
142. See 42 U.S.C. §§ 1973b(a), 1973c(a) (2006).
143. Id. § 1973c(a).
144. Id. §§ 1973b(a), 1973c(a).
145. NAMUDNO, 557 U.S. at 200.
146. Id. at 200-01.
147. Id.
148. Id. at 201.
149. Id.
150. Id.
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The Supreme Court reversed.' 5 ' In an essentially unanimous
opinion, 15 2 the Supreme Court rejected the district court's statutory
interpretation, holding instead that NAMUDNO was eligible to
seek a bailout under the Voting Rights Act. 5 3 Citing its customary
avoidance doctrine, the eight-member majority expressly refused to
reach the constitutional issue, instead basing its disposition of the
case entirely upon the statutory interpretation claim.'

But the Court did not leave the constitutional backdrop wholly
undisturbed. Rather, Chief Justice Roberts's majority opinion ex-
plored in some detail both the purported improvements in voting
rights since the Act's initial passage"' and the federalism burdens
imposed by the preclearance requirement. 5 ' Moreover, Roberts's
opinion issued what might be interpreted as shots across the polit-
ical bow, noting that "the Act imposes current burdens and must be
justified by current needs," and that "[w]hether conditions continue
to justify such legislation is a difficult constitutional question [that
the Court does] not answer today."'57

b. Applying the Model

Some commentators have interpreted NAMUDNO as a warning
to Congress to update section 5 of the Voting Rights Act to reflect
modern discrimination concerns. 5 ' This may well be the case, but
NAMUDNO's constitutional threats may have another effect: they

151. Id. at 211.
152. Justice Thomas concurred in the judgment in part and dissented in part; he would

have reached the constitutional issue and would have found section 5 of the Voting Rights
Act unconstitutional in light of the decrease in racially motivated voting discrimination since
the Act's original passage. Id. at 212-29 (Thomas, J., concurring in the judgment in part and
dissenting in part).

153. Id. at 211 (majority opinion).
154. Id. at 205-06.
155. Id. at 202-03.
156. E.g., id. at 202 ('CThese federalism costs have caused Members of this Court to express

serious misgivings about the constitutionality of § 5.").
157. Id. at 203, 211.
158. See, e.g., Richard L. Pildes, Voting Rights: The Next Generation, in RACE, REFORM,

AND REGULATION OFTHE ELECTORAL PROCESS: RECURRING PUZZLES INAMERICAN DEMOCRACY
17, 25 (Guy-Uriel E. Charles et al. eds., 2011) ("Given this, the NAMUDNO opinion may be
seen as a warning to Congress: Either modernize Section 5 or risk seeing it struck down in
a future decision.").
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may raise the political costs of responding to the Court's question-
able statutory interpretation opinion past the point of feasibility.

The Court decided NAMUDNO on June 22, 2009, just a few
weeks after Iqbal.'59 The same Democrat-dominated political appa-
ratus that confronted Iqbal was thus faced with deciding whether
to pass corrective legislation in response to NAMUDNO as well. 160

There is reason to believe that the House, Senate, and President
all would have preferred an interpretation that excluded
NAMUDNO from bailout eligibility. First, numerous Democratic
members of Congress took the rather unusual step of filing an
amicus brief in support of the federal government's position that
preclearance was necessary."' Second, Democratic lawmakers
have long been more reluctant than their Republican counterparts
to ease regulations designed to remedy racial discrimination in
voting. '62 Racial minorities are critically important electoral constit-
uencies to many Democratic politicians, 6 ' and it is plausible to
assume that these officials would prefer that exceptions to the
Voting Rights Act remain extremely limited.

But the response cost story looks quite different from the Iqbal
example. With respect to liberal Voting Rights Act legislation from
January 2009 through January 2011, we would again expect pro-
cess costs to be low; no reason exists to believe that any Democratic
legislator would use her agenda-setting power to delay an override.
And this time, search and specificity costs were also low. It would
have been remarkably simple for Congress to clarify that political
subdivisions like NAMUDNO were not eligible to seek a bailout
from the Act's preclearance requirements-several lines of text
would have solved the problem.

159. NAMUDNO, 557 U.S. at 193; see also Ashcroft v. Iqbal, 556 U.S. 662, 662 (2009)
(decided May 18, 2009).

160. See supra note 3 and accompanying text.
161. See Brief of Barbara Lee et al. as Amici Curiae in Support of Appellees, NAMUDNO,

557 U.S. 193 (No. 08-322), 2009 WL 871819; Brief of Rep. John Conyers, Jr. et al., supra note
8.

162. See, e.g., J. Morgan Kousser, The Strange, Ironic Career of Section 5 of the Voting
Rights Act, 1965-2007, 86 TEX. L. REV. 667, 670-71 (2008).

163. See, e.g., Zoltan Hajnal & Taeku Lee, The Untold Future of American Politics,
CAMPAIGN STOPS (June 4, 2012, 10:05 PM), http://campaignstops.blogs.nytimes.com/2012/
06/04/the-untold-future-of-american-politics/.
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Similarly, opportunity costs were almost certainly lower as to
NAMUDNO than as to Iqbal. Voting rights are an important and
highly salient issue to Democratic lawmakers, and they should have
been all the more so in light of the then-recent election of the
nation's first African American President. 16 4

What, then, explains political silence after NAMUDNO? Perhaps
the constitutional portion of the Court's opinion substantially raised
the political players' response costs. By questioning the continued
constitutional viability of section 5, the Court strongly implied that
the current regime, including a broad reading of government sub-
division bailout rights, lies at the constitutional boundary. Thus, a
political player contemplating a response to the interpretation must
simultaneously consider an additional category of costs: those asso-
ciated with the likelihood that the Court will declare the entire pre-
clearance scheme unconstitutional if the line is crossed.

Therefore, the Supreme Court's well-accepted primacy in consti-
tutional matters arguably gave it the ability to protect an interpre-
tation of the Voting Rights Act with which the President and a
substantial majority of Congress likely disagreed; by threatening a
constitutional response, the Court raised political response costs in
an otherwise low-cost environment.

3. A Low-Cost Counterexample: The Lilly Ledbetter Override

A clearer picture of the model's implications emerges in cases in
which the political players ultimately do successfully override a
Supreme Court interpretation.165 The Court's 2007 opinion in
Ledbetter v. Goodyear Tire & Rubber Co. offers a particularly useful

164. See Adam Liptak, Review of Voting Rights Act Presents a Test of History v. Progress,
N.Y. TIMES, Apr. 28, 2009, at A16.

165. The fact that Congress occasionally overrides the Court's statutory interpretations
does challenge some of the model's assumptions. In particular, a successful, relatively
contemporaneous override may be inconsistent with some combination of the following
assumptions: perfect/complete information for the Court, the Court's inherent risk aversity,
and the Court's assumed desire to maximize its own preferences in a single-iteration
interaction. But my primary purpose in elucidating the model is to demonstrate the
maximum interpretive space available to the Court under ideal conditions. I do not claim
that my stylized model describes the real world with complete accuracy; rather, I include
those assumptions to help define the battleground.
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example of the dynamics that do not significantly impede a political

response.166

a. Case Background

Just before Lilly Ledbetter retired from her twenty-year career
as a Goodyear plant supervisor in 1998, she initiated proceedings
with the Equal Employment Opportunity Commission (EEOC),
claiming illegal sex-based discrimination during a series of per-
formance evaluations dating back many years.'67 Specifically,
Ledbetter claimed that the significant current disparity in pay
between herself and her male counterparts was the cumulative
result of these discriminatory evaluations. 6 ' A jury awarded
Ledbetter back pay and damages.'69 The Eleventh Circuit, however,
erased Ledbetter's trial victory, holding that the relevant discrete
acts of discrimination-her negative performance reviews-
occurred outside the 180-day limitations period imposed by Title
VII.

170

Before the Supreme Court, Ledbetter argued that every paycheck
reflecting the past discrimination constituted a separate actionable
violation of Title VII. 17' Thus, in Ledbetter's view, she was entitled
to sue for damages and back pay in connection with each paycheck
received less than 180 days before she initiated EEOC pro-
ceedings.

172

The Supreme Court decided the case on May 29, 2007.73 Justice
Alito's opinion for the five-member majority agreed with the
Eleventh Circuit, holding that Ledbetter's pay disparity claims were
time barred.' 4 The majority opinion interpreted Title VII to permit
only claims in which the discrete acts of discrimination producing
the pay disparity occurred within the limitations period. 75 A four-

166. 550 U.S. 618 (2007).
167. Id. at 621-22.
168. Id. at 622.
169. Id.
170. Id. at 622-23.
171. Id. at 624-25.
172. Id.
173. Id. at 618.
174. Id. at 642-43.
175. Id. at 643.
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Justice dissent authored by Justice Ginsburg took Ledbetter's side,
arguing that pay disparity claims typically arise incrementally and
hence are harder to detect than traditional termination or "failure
to promote" claims.'76 The dissent, therefore, would have upheld
Ledbetter's paycheck-based claims.'77

On January 29, 2009, just nine days after his inauguration,
President Obama signed the Lilly Ledbetter Fair Pay Act of 2009.178
The statute legislatively overrode the Court's Ledbetter decision in
two sentences:

(3)(A) For purposes of this section, an unlawful employment
practice occurs, with respect to discrimination in compensation
in violation of this subchapter, when a discriminatory compensa-
tion decision or other practice is adopted, when an individual
becomes subject to a discriminatory compensation decision or
other practice, or when an individual is affected by application
of a discriminatory compensation decision or other practice,
including each time wages, benefits, or other compensation is
paid, resulting in whole or in part from such a decision or other
practice.

(B) In addition to any relief authorized by section 1981a of
this title, liability may accrue and an aggrieved person may
obtain relief as provided in subsection (g)(1), including recovery
of back pay for up to two years preceding the filing of the charge,
where the unlawful employment practices that have occurred
during the charge filing period are similar or related to unlawful
employment practices with regard to discrimination in compen-
sation that occurred outside the time for filing a charge. 79

Thus, the current statute is specific and effectively discretion-
eliminating: a Title VII plaintiff subject to a discriminatory com-
pensation practice suffers an actionable violation whenever she is
"affected by application of a discriminatory compensation de-
cision."'8 ° And just to be sure, the statute is explicit about paycheck-

176. Id. at 645 (Ginsburg, J., dissenting).
177. Id. at 660-61.
178. Pub. L. No. 111-2, 123 Stat. 5 (codified at 42 U.S.C. § 2000e-5(e)(3) (2006)).
179. 42 U.S.C. § 2000e-5(e)(3).
180. Id.
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based claims: the affected employee has a new cause of action "each
time wages, benefits, or other compensation is paid."181

b. Applying the Model

The federal political landscape in January 2009 was quite a bit
different than it had been in May 2007. When the Court issued its
opinion in Ledbetter, a relatively conservative, probusiness Republi-
can President and an evenly divided Senate counterbalanced a
House of Representatives in which Democrats enjoyed only a thirty-
one seat majority."8 2 Given the dynamics of the moment, it seems
quite likely that the Court's opinion originally fell within the policy
space over which the political players might have been able to agree
to a response. In other words, the Court's opinion likely was orig-
inally within the Pareto space where any attempt to improve one
political veto player's lot would have come only at the expense of
one or both of the other political players. As such, the interpretation
was safe from revision when the Court decided the case, regardless
of the response-cost dynamics facing the players.

We have already discussed the very different political dynamics
of 2009-2011.183 Even without the evidentiary value of the overrid-
ing legislation itself, an objective observer would have predicted
that the preferences of the new political players lay well to the left
of the Court's interpretation. It thus seems virtually certain that,
once Congress and the White House changed hands, the Court's
interpretation in Ledbetter fell outside the always-safe Pareto space
between the political players' own positions.

But the congressional override embodied in the Lilly Ledbetter
Fair Pay Act of 2009 was only possible because the dynamics of the
moment allowed the political players to overcome their response
costs as well. Unlike the Iqbal and NAMUDNO examples, response
costs were almost uniformly low in connection with the Ledbetter
response. 184

181. Id.
182. George W. Bush, WHITE HOUSE, http://www.whitehouse.gov/about/presidents/

georgewbush (last visited Feb.14, 2013); Party Divisions of the House of Representatives,
1789-Present, supra note 126; Party Division in the Senate, 1789-Present, supra note 126.

183. Supra notes 125-26, 129 and accompanying text.
184. See supra Part III.C.l.b (Iqbal); Part III.C.2.b (NAMUDNO).
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As with each of our previous examples, no reason exists to believe
that process costs associated with a legislative response to Ledbetter
were abnormally high. And unlike Iqbal, the search and specificity
costs associated with a congressional response to Ledbetter were
also remarkably low.185 The entirety of the response-a highly
detailed and effectively discretion-eliminating statute with respect
to the limitations issue in Ledbetter---consists of two sentences
amended to Title VII's definitions section.186 Congress's purpose in
drafting this law was to ensure that discrimination claims based
upon pay disparity accrued for limitations purposes every time the
plaintiff received a paycheck reflecting the discrimination.I"7 It took
the political players less than 175 words to do so."18

Finally, opportunity costs for this particular response were
abnormally low. The Ledbetter decision itself was both highly sali-
ent and wildly unpopular among Democrats when it was handed
down, 189 and congressional efforts to override the decision in 2007-
2008 were predictably unavailing. Then-Senator Obama upped the
ante by making the case an important part of his 2008 campaign
for the presidency; Lilly Ledbetter appeared in Obama campaign
advertisements and was also a featured speaker at the 2008
Democratic National Convention.1 9

Moreover, the new Democratic establishment almost certainly
viewed the Ledbetter response as particularly important because it
represented a low-cost, symbolic repudiation of its predecessors'
policies. President Obama's signing statement confirms the rhetor-
ical and symbolic importance of the legislation:

So in signing this bill today, I intend to send a clear message:
That making our economy work means making sure it works for
everyone. That there are no second class citizens in our
workplaces, and that it's not just unfair and illegal -but bad for

185. See supra Part III.C.l.b.
186. See supra note 179 and accompanying text.
187. 42 U.S.C. § 2000e-5(e)(3) (2006).
188. Id.
189. See, e.g., Rep. Steny H. Hoyer, Op-Ed., 44 Years Later, Still Fighting for Equal Pay,

U.S. FED. NEWS, June 7, 2007, available at 2007 WLNR 24801620.
190. Lilly Ledbetter at 2008 DNC, YoUTUBE (Sept. 16, 2008), http://youtube.comwatch?v

=r9IU4WpItQ; "Need Education" Ad, YOUTUBE (Sept. 18, 2008), http://youtube.com/
watch?v=QxqjAejRF94.
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business - to pay someone less because of their gender, age, race,
ethnicity, religion or disability. And that justice isn't about some
abstract legal theory, or footnote in a casebook - it's about how
our laws affect the daily realities of people's lives: their ability
to make a living and care for their families and achieve their
goals. 191

Opportunity costs for the 11 1th Congress and the newly installed
forty-fourth President were thus particularly low, both because the
Democratic Party's 2008 focus on the issue forced the response to
the front of the queue, and because it offered a low-risk opportunity
to announce the presence of a new sheriff in town on just the ninth
of President Obama's first hundred days in office.

The Ledbetter decision and legislative response together perfectly
demonstrate the preference and cost dynamics that would not allow
a hypothetically self-interested and myopic Supreme Court to devi-
ate from political preferences in pursuit of its own goals. The
opinion survived for seventeen months only because the political
dynamic from June 2007 through December 2008 was radically
different.192 Once the polity shifted, remarkably low response costs
did not stand in the political players' paths.

CONCLUSION: AMBITION, MODESTY, AND AMBITION

This Article is ultimately both enormously ambitious and
decidedly modest in its aims. On the ambitious end of the scale, I
offer for the first time a model of the interactions between the
Supreme Court and its political counterparts that accounts for the
transaction costs associated with political responses to statutory
interpretation opinions. By incorporating these costs into the anal-
ysis, we gain critical insights into when a myopically self-interested,
or tragically mistaken, Court can and cannot use the difficulties
inherent in the Article I, Section 7 legislative process to give effect
to policy preferences that differ from current political preferences.

Even with its limitations, the model demonstrates a number of
unique and potentially surprising characteristics that almost

191. Obama Signs Lilly Ledbetter Act, WASH. POST (Jan. 29, 2009, 10:27 AM),
http://voices.washingtonpost.com/44/2009/01/29/obama-Signs -ly ledbetter-ac.html.

192. See supra notes 126, 182 and accompanying text.
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certainly have real-world analogues. For example, the model dem-
onstrates that the basic dynamics of the political response process
present a net-benefit problem with substantial free-riding and
sunk-cost risks. A single player whose internal calculus promises
a net benefit if it incurs response costs essentially guarantees that
response, even if the other players have no incentive to lift a finger.

But the intrinsically sequential nature of the political response
bargaining process also presents a risk in the absence of credible
reputational constraints or other precommitment devices. Some po-
litically desirable responses may not materialize because the player
with the strongest incentives to incur response costs may rationally
be concerned that the other players will take advantage of its sunk
cost expenditures by insisting upon benefit-eliminating changes
after the fact.

Expanding the analysis to two dimensions demonstrates other
interesting phenomena with direct application to our understanding
of how political processes actually work. The inclusion of response
costs in a two-dimensional model demonstrates the way in which
the Court can trade dimensions off against one another in pursuit
of an interpretation that provides the same overall benefit to the
Court with less risk of override. It is hardly implausible to imagine
a self-interested Court giving the closest political player more of
what that player wants in order to obtain protection from the other
political actors.

This Article represents a significant, foundational step forward
in understanding the way government actors, and sometimes in-
terest groups, interact; in fact, the insights of this Article are
applicable, with little or no modification, to a variety of other
regulatory contexts involving veto players and/or the delegation of
interpretive authority. For example, the model can be used to
predict whether the political players will respond to any inherited
policy, whether generated by the Supreme Court, a predecessor
legislature, or nature itself. The model can also be applied to the
executive agency context with certain modifications reflecting the
higher level of presidential control over agency policy and the
somewhat lower costs of constraining agencies without the use of
detailed, discretion-eliminating statutory schemes. In many ways,
this foundational Article is just the beginning of an enormously
ambitious project.
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At the same time, however, the Article is deliberately and notably
modest in at least three distinct ways. First, I do not attempt to
describe actual judicial behavior completely. Of course, substantial
value exists in looking at political decision making as I do--through
a utility-maximizing, rational-actor lens. People do sometimes act
in their own perceived self-interest, even when duty or morality
arguably compels a different result. And the Supreme Court, an
inherently political body, ultimately opines on many matters of
significant political concern. Thus, rational-actor analysis is a good
starting point. 193

But this does not foreclose the possibility that the Court acts in
response to other motivations. The Court may in fact act out of its
own internal sense of duty for duty's sake. Or it may act to
maximize-but on some other dimension that does not appear in my
figures-resources like its own judicial reputation or leisure time.194

The insights of other disciplines may apply in this context as well.
For example, the players may be subject to biases or internal
heuristics that lead them away from strictly "rational" behavior.

My claims with respect to predicting actual judicial outcomes,
especially in any single anecdotal context, are correspondingly
modest. The model is designed simply to help us identify the outer
boundaries of the interpretive space available to the Court, not to
tell us what any particular Court will do in any particular con-
text. 195

Second, even assuming that the Court acts to maximize its own
policy preferences, the limits of the model and its underlying as-
sumptions compel another form of modesty. This Article is deliber-
ately foundational rather than comprehensive, and my assumptions
reflect that approach. For example, statutory interpretation is
rarely a single-iteration interaction; rather, the Court, House,
Senate, and President interact with one another repeatedly across
time and multiple regulatory contexts. These repeat interactions

193. See Paul J. Stancil, The Legal Academy as Dinner Party: A (Short) Manifesto on the
Necessity of Inter-Interdisciplinary Legal Scholarship, 5 U. ILL. L. REV. 1577, 1579 (2011).

194. See, e.g., Richard A. Posner, What Do Judges and Justices Maximize? (The Same
Thing Everybody Else Does), 3 SUP. CT. ECON. REV. 1, 2 (1993).

195. That said, the opportunities for follow-up empirical research are significant. The
model necessarily implies that, on balance and all else equal, the Court will deviate from
political preferences more successfully when response costs are high.
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undoubtedly affect outcomes; even a blatantly self-interested Court
would pick its battles, for example. Moreover, the political players
will typically benefit from their own repeated interactions with one
another, because their accumulated reputational capital will allow
for more cooperation than a single-iteration interaction would
predict.

Other assumptions compel modesty as well. It is unlikely that
any player can identify every other player's ideal point or response
costs with precision, for example. Even given that knowledge, it
may be remarkably difficult for the players to process the informa-
tion effectively. In future work, I will incorporate the effects of both
substantive and process uncertainty'96 into an expanded version of
the model, but this foundational treatment is sufficiently complex
without adding that particular wrinkle. 197

Finally, the Article is normatively modest, with good reason.
There are, of course, multiple ways in which the insights offered by
the model might shine some light onto a number of well-rehearsed
normative puzzles. But for the most part, the normative implica-
tions of my descriptive model are deeply ambiguous.

Like the challenges associated with interest group theory,'98 the
normative implications of the model depend largely upon imported
normative baselines extrinsic to the analysis. One concerned pri-
marily with getting the "right result" in the form of particular
preferred policies may, for example, find the model's implications
normatively attractive or disturbing, depending upon whether she

196. See, e.g., David Dequech, The New Institutional Economics and the Theory of
Behaviour Under Uncertainty, 59 J. ECON. BEHAV. & ORG. 109, 112 (2006); see also Dosi &
Egidi, supra note 71, at 146. Under this taxonomy, "[s]ubstantive uncertainty results from
the lack of all the information which would be necessary to make decisions with certain
outcomes." Dequech, supra, at 112 (internal quotation marks omitted). The Court's inability
to gauge congressional preferences falls into this category. Procedural uncertainty, by
contrast, "arises from limitations on the computational and cognitive capabilities of the
agents to pursue unambiguously their objectives, given the available information." Id.
(internal quotation marks omitted). As discussed above, the determination of an equilibrium
in the multidimensional context would require the Court to engage in the human equivalent
of semidefinite programming; there may well be limitations on even the most well-informed
and myopically self-interested Court's ability to engage in this analysis with precision.

197. Similar stories can be told for several other assumptions as well, including the
assumption that the Court itself faces no costs. The introduction of additional institutional
features, such as the lower courts, would complicate matters even further.

198. See, e.g., Elhauge, supra note 110, at 34.
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thinks that the Court or the political apparatus is more likely to
provide the results she desires.

A process-oriented theorist will have no less trouble; her assess-
ment of the model will depend ultimately upon, among other things,
the extent to which she is comfortable with judicial review generally
and the value, if any, she places on nonconstitutional counter-
majoritarian interpretation as a check on political extremism. And
even if she concludes that the current preferences of the polity de-
serve primacy in the abstract, she will still confront a host of effi-
ciency concerns: How much discretion is too much for the Court,
given the advantages of delegation more generally?

Things are further complicated by a potential "second-best" prob-
lem. The judicial process may sometimes be the best practical
option for "correcting" the status quo, albeit imperfectly, depending
upon one's assessment of the general location of the run of current
inherited policies relative to current political preferences; the
location of the Court's preferences relative to both inherited policies
and current political preferences; and the relative political response
costs associated with both desirable and undesirable inherited
polices.199

For example, return briefly to a slightly altered version of our
charter schools example with two twists: (1) the inherited policy lies
to the right of all players, including the Court; and (2) uniformly
high transaction costs make any political response to even the
political extreme represented by the inherited status quo infeasible.
In that case, the Court might offer a second-best solution, moving
the policy to its own ideal point. The final policy would still lie far
outside the political players' "natural" negotiation range, but it
would also be far better than the inherited policy.

My future work in this area will be less modest. Future articles
will build upon the foundation I have laid here, taking up many of
the technical, theoretical, and normative issues I have deliberately
pushed to the side in order to present this baseline analysis.

199. For a similar argument, see Paul Stancil, The Problem with One-Size-Fits-All
Procedure (Feb. 19, 2013) (unpublished manuscript) (on file with author) (arguing that court-
sponsored rule making is sometimes superior to remedial legislation in correcting past
legislative mistakes).
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