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PARTIES TO THE PROCEEDINGS BELOW
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which review 1s sought as required by Rule 24 of the Utah Rules of Appellate Procedure.



TABLE OF CONTENTS

Statement Regarding Jurisdiction ......... ... ... .. ... . . i
Statement of Issues Presented on Appeal .......... ... .. ... ... L
Issue 1: Did the trial court err in granting Appellee’s
Motion for partial Summary Judgment precluding Appellant
from an award of attorneys’ fees ........... ... ... ... ...
Issue 2: Did the trial court err in granting Appellee’s Motion for
Partial Summary Judgment, precluding Appellant from

receiving applicable pre-judgment interest ..................

Issue 3: Did the trial court err in granting Appellee an award
of attorney’s feesattheend of trial . ......... .. ... ... .....

Issue 4: Did the trial court err in determining the amount of
damages to award Appellee ....... ... .. ... ... L.

List of Statutes Determinative of The Appeal ............ ... ... ... ...... ...
Statement of Case .. ... ... ...
Facts Relevantto Issueson Appeal .......... . ... ... ... ... ... .
Summary of Argument . ....... .. ...
ATGUIMIETIE . oottt e e e

L The Trial Court Erred in Failing to Award Appellant
Attorneys Fees Pursuant to the Asset Purchase Agreement ...........

II. The Trial Court Erred in Denying Appellant Interest
On the Award as Provided by Statute ...........................

II.  The Trial Court Erred in Determining Appellee as

The “Prevailing Party” and Awarding Him Attorneys
Feesand Costs . ...... ... i

1



IV.  The Trial Court Erred When It Determined That
Appellant Owed Appellee For Obsolute Parts And

Used Vehicle Inventory . ... ... ... ... i 35
A. Labrum Failed to Meet the Evidentiary Standard and The

Elements of Fraud, Relative to the Parts Inventory ............ 35
B. Labrum Failed to Present Sufficient Competent Evidence

To Show Tat He Had Purchased the Subject 1992 Ford

Pickup With The Other Used Vehicle Inventory .............. 38

CONCIUSION .« v et et et e e e e e e e e e e 41

il



TABLE OF AUTHORITIES

FEDERAL CASES

Baker v. Dataphase, Inc., 781 F.Supp. 724 (D.Utah1992) ....... ... .. ... ... .... 28
Kwiatkowski v. Bear, Stearns & Co. Inc., Civ. No. 964798VM, 2000 WL 729118,

(S.D.N.Y. June 6,2000) ... ..o 26
Leonard v. Sunset Morg. Co., L.P., Civ. No. 1:CV92BSJ,

2005 WL 977075 (D. Utah April 26,2005) .. .. .oeii e 31
Mallis v. Bankers Trust Co., 717 F.2d 683 (2nd Cir.1983) ....... ... ... ... ..... 26
Martineau v. City of Concord, New Hampshire, Civ. No. 93-268-M,

1994 U.S. Dist. Lexis 15801, at *11-12, 1994 WL 587832 at*4 ............. 34
Stichting Mayflower Recreational Foods v. Newpark Resources, Inc.,

O17F.2d 1239 (10th Cir. 1990) .. .. .. .o 30, 31
STATE CASES
A K. & R. Whipple Plumbing and Heating v. Guy, 2002 UT App 73,

47 P 3d 02 21,29, 31
A.K. & R. Whipple Plumbing and Heating v. Guy,

2004 UT 47, §11,94P.3d270 (Utah2004) . ..., .. 31,32
Amyx v. Columbia House Holdings Inc., 2005 UT App. 118,92,110P.3d 176 ... ... 24
Bonneville Distributing Co. v. Green River Development Associates, Inc.,

2007 UT App 175,919, --- P.3d ----, 2007 WL 1500822 ........... 1-3, 15, 38
Brixen & Christopher Architects v. Elton, 777 P.2d 1039 (Utah Ct. App.1989) ...... 18

Buffalo Oil Terminal. Inc. v. William B. Kimmins & Sons, Inc.,
248 N.Y.S5.2d 499, 501 (Sup.Ct. Erie County 1964),
aff'd 23 A.D.2d 970, 260 N.Y.S.2d 621 (4th Dep't 1964) .. ................. 26

Carlson Distributing Company v. Salt Lake Brewing Co.,

v



2004 UT App 227,916,95P3d L171 .o 2

Cent. Fla. Invests. Inc. v. Parkwest Assoc.,

2002 UT 3,912,40P.3d 599 ..o 16, 18
Chang v. Soldier Summit Dev., 2003 UT App 415,912,82P.3d203 ............... 3
Dairy Distributors, Inc. v. Local Union 976 Western Conference of Teamsters,

396 P.2d 47 (Utah 1964) ... ... 27
Docutel Olivetti Corp. v. Dick Brady Sys.. Inc., 731 P.2d 475 (Utah 1986) .. ........ 20
Gibson v. Bobroff, 49 Cal.App.4th 1202. 57 Cal.Rptr.2d 235,239 (1996) .......... 34
Gillmor v. Macey, 2005 UT App 351,919, 121 P.3d 57 ... ..o, 18
Gold Standard, Inc. v. Getty Oil Co., 915 P.2d 1060 (Utah 1996) ................. 37
Green River Canal Company, 2003 UT 50, 917,84 P.3d 1134 ................... 16
Higgins v. Salt Lake County, 855 P.2d 231, 233 (Utah 1993) ................ 1,2,15
J.V. Hatch Constr., Inc. v. Campros, 971 P.2d 8, 13 (Utah Ct.App.1998) ........... 29
Jeffs v. Stubbs, 970 P.2d 1234 (Utah 1998) . ... . . o i, 3
Jensen v. Sawyers, 2005 UT 81,127, P.3d 325 ... . ...t 1,21
Jones v. ERA Brokers Consol., 2000 UT 61, 912,40 P.3d 1129 .. ... S 16
Larsen v. Exclusive Cars, Inc., 2004 UT App 2599 7,97P3d 714 ................ 36
LDS Hosp. v. Capitol Life Ins. Co., 765 P.2d 857 (Utah 1988) ................... 18
Ledbetter v. Todd, 418 So.2d 1116 (Fla.Dist.Ct.App.1982) ........... ... ....... 34
Mayer v. Pierce County Med. Bureau, 909 P.2d 1323 (1995) ... ..., 20
Meadowbrook, LLC v. Flower, 959 P.2d 115 (Utah 1998) . ......... ... ... ...... 29



http://Cal.App.4th
http://Ct.App.1998
http://Fla.Dist.Ct.App.1982

Mont Trucking, Inc. v. Entrada Industries. Inc.. Interstate Brick Div.,
802 P.2d 779,782 n.1 (Utah App.,1990) ... ... i 28

Mountain States Broadcasting v. Neale, 783 P.2d 551 (Utah Ct. App. 1989) ......... 32

Occidental/Nebraska Fed. Sav. Bank v. Mehr, 791 P.2d 217 (Utah Ct. App. 1990).... 30

Orlob v. Wasatch Med. Mgmt., 2005 UT App 430, 35,124 P.3d 269 ............. 28
Republic Group, Inc. v. Won-Door Corp., 883 P.2d 285 (Utah App. 1994) . ......... 37
Smith v. Fairfax Realty, Inc., 2003 UT 41,916 P.3d 1064 .. ... ... ... ... ... ... 25
Springville Citizens for a Better Community v. City of Springville,

1999 UT 25 922,979 P.2d 332 . oo 2
Stangl v. Ernst Home Center, 948 P.2d 356, 360 (Utah Ct. App. 1997) ............ 1,2
Stevenett v. Wal-Mart Stores, Inc., 1999 UT App 80, 138,977 P.2d 508 ........... 34
Tracy-Collins Bank & Trust Co. v. Travelstead, 592 P.2d 605 (Utah 1979) ......... 26
Trayner v. Cushing, 688 P.2d 856 (Utah 1984) ........... ... ... ... ... ... .... 30

|
Vali Convalescent & Care Inst. v. Divigion of Health Care Fin.,

797 P.2d 438, 445 (Utah Ct.App.1990) .. ... ... i 27,28
Wagner v. Clifton, 2002 UT 109,916, 62 P.3d 440 .. ... ... . o ... 17
WebBank v. American Gen. Annuity Syc. Corp., 2002 UT 88,9 17P.3d 1139 ....... 16
Wilcox v. CSX Corp., 2003 UT 216 P.3d8S .. ... e 2
STATE STATUTES
Utah Code Ann. § 78-2-2(3)(J) .+t v vt vttt et e 1
Utah Code Ann. § 78-28-3(2)(J) -+« « vt oottt e 1

vi


http://Ct.App.1990

Utah Code Ann. §15-1-1

Utah Code Ann. §15-1-4 . 27
STATE RULES
Utah Rule of Civil Procedure 54(d) ....... .. .. i 24,25

vii



STATEMENT REGARDING JURISDICTION

The Court of Appeals has jurisdiction in this matter pursuant to UTAH CODE ANN. §
78-2-2(3)(j) and UTAH CODE ANN. § 78-2a-3(2)()).

STATEMENT OF ISSUES PRESENTED ON APPEAL

Issue 1: Did the trial court err in granting Appellee’s Motion for Partial Summary
Judgment, precluding Appellant from an award of attorneys’ fees as provided in the parties’
Asset Purchase Agreement, whereby the Appellee acquired a motor vehicle dealership
located in Heber City, Utah?

Standard of Review: On appeal, the appellate court reviews the facts and

inferences in the light most favorable to the nonmoving party. See Higgins v. Salt Lake

County, 855 P.2d 231, 233 (Utah 1993). Whether a party is entitled to summary judgment

presents a question of law, the appellate court grants no deference to the trial court’s legal
|
conclusions and reviews them for correctness. See Higgins 855 P.2d at 235; Stangl v. Emst

Home Center, 948 P.2d 356, 360 (Utah Ct. App. 1997). Whether attorney fees are

recoverable is a question of law, which we review for correctness. Bonneville Distributing

Co.v. Green River Development Associates, Inc., 2007 UT App 175,919, --- P.3d ----, 2007

|
WL 1500822 (quoting R.T. Nielson Co. v. Cook, 2002 UT 11, § 16, 40 P.3d 1119); See

Jensen v. Sawyers, 2005 UT 81, 127, 130 P.3d 325.

Issue 2: Did the trial court err in granting Appellee’s Motion for Partial Summary

Judgment, precluding Appellant from receiving applicable pre-judgment interest on the



$59,384.79 award (such award determined by the consensus of the Accounting Team) as
provided by statute?

Standard of Review: On appeal, the appellate court reviews the facts and

inferences in the light most favorable to the nonmoving party. See Higgins v. Salt Lake

County, 855 P.2d 231, 233 (Utah 1993). Whether a party is entitled to summary judgment
presents a question of law, the appellate court grants no deference to the trial court’s legal

conclusions and reviews them for correctness. See Higgins, 855 P.2d at 235; Stangl v. Ernst

Home Center, 948 P.2d 356, 360 (Utah Ct. App. 1997).
Issue 3: Did the trial court err in granting Appellee an award of attorneys’ fees at the

end of trial as a result of the trial court concluding that the Appellee was the prevailing party?

Standard of Review: Whether a party is the prevailing party in an action is a
decision left to the sound discretion of the trial court and reviewed for an abuse of discretion.
See Carlson Distributing Company v. Salt Lake Brewing Co, 2004 UT App 227, § 16, 95
P.3d 1171. No deference is given to a trial court’s legal conclusions which are reviewed for

correctness. See Wilcox v. CSX Corp., 2003 UT 21 96, 70 P.3d 85; Springville Citizens for

a Better Community v. City of Springville, 1999 UT 25 § 22, 979 P.2d 332. Whether

attorney fees are recoverable is a question of law, which we review for correctness.

Bonneville Distributing Co. v. Green River Development Associates, Inc., 2007 UT App

175,919, ---P.3d ----,2007 WL 1500822 (quoting R.T. Nielson Co. v. Cook, 2002 UT 11,

16, 40 P.3d 1119).



Issue 4: Did the trial court err in determining the amount of damages to award
Appellee at the end of the bench trial as a result of the trial court concluding the evidence
supported the amount for the 1991 Ford pick-up and obsolete used parts issues?

Standard of Review: These issues present mixed questions of law and fact.

“We uphold [the] lower court's findings of fact unless the evidence supporting them is so

lacking that we must conclude the finding[s are] ‘clearly erroneous.”” Chang v. Soldier

Summit Dev ., 2003 UT App 415,912, 82 P.3d 203 (quoting Jeffs v. Stubbs, 970 P.2d 1234,

1244 (Utah 1998)). “ ‘In contrast, we review [the] trial court's conclusions as to the legal

effect of a given set of found facts for correctness.”” Id. (quoting Stubbs, 970 P.2d at 1244).

Bonneville Distributing Co. v. Green River Development Associates, Inc., 2007 UT App

175, 9 18, --- P.3d ----, 2007 WL 1500822.

LIST OF STATUTES DETERMINATIVE OF THE APPEAL

UTAH CODE ANN. §15-1-1 and §15-1-4.

STATEMENT OF CASE

This appeal arises from an order to a Motion for Partial Summary Judgment against
Coet, entered on September 2, 2005, and a final Judgment and Order against Coet and for
Labrum by the Honorable Derek P. Pullan of the Fourth Judicial District Court of Wasatch
County, State of Utah, entered on December 1, 2006.

In August 2001, Coet of Coet Chevrolet entered into an Asset Sale Agreement with

Labrum for Labrum to purchase certain assets of Coet Chevrolet. Labrum contracted to buy



the new vehicle inventory, the used vehicle inventory, supplies, and the parts and accessories
inventory, all furniture, fixtures, tools, equipment, intangibles, and the real estate of Coet
Chevrolet. Labrum performed due diligence prior to the closing of the sale, which included
an individualized physical inventory of the parts and a detailed assessment of the new and
used cars in Coet’s inventories as of the date of closing, November 14, 2001.

The formal closing regarding the purchase of the Chevrolet dealership occurred on or
about November 14, 2001. The day following the closing (November 15, 2001), Labrum
represented to Coet that a deficiency in the new motor vehicle inventory and in the used
motor vehicle inventory existed and demanded a return of a portion of the purchase price.
Whereupon, Coet presented two checks totaling $68,733.31 to Labrum. Soon after the
payment of the checks from Coet to Labrum the parties experienced additional disputes
regarding other areas of the sale.

On or about November 13, 2003, Coet filed suit. On or about December 4, 2003,
Labrum answered and counterclaimed against Coet. On January 20, 2005, under the order,
direction, and supervision of the trial judge, the parties agreed that a team of accountants
(one accountant selected by Coet and one selected by Labrum) would attempt to resolve
specifically designated accounting issues regarding disputed aspects of the sale of the
dealership. The parties entered into a Stipulated Case Management Order, stipulating that
the accounting issues between the parties if resolved by unanimous agreement of the

accounting team, would resolve such accounting issues, leaving only unresolved accounting



issues and all legal issues for resolution by the trial court. Additionally, the parties entered
into an Accountants’ Evaluation Agreement. Inthe Accountants’ Evaluation Agreement, the
parties set out the terms and specific areas for the accountants to attempt to resolve. The
issues and amount of attorneys’ fees and pre-judgment interest were not included in the
explicit areas of consideration for the accountants’ determination. Moreover, the
Accountants’ Evaluation Agreement contained a broad release of claims and claim preclusion
provisions. The accountants issued a letter of understanding concerning their evaluation of
designated accounting claims, resulting in the payment of $59,384.79 from Labrum to Coet
(“Accountants’ Findings”). Labrum paid the amount of $59,384.79 on or about May 12,
2005. Labrum’s payment was approximately 42 months after Coet paid Labrum the
demanded $68,733.31 the day after the closing of the purchase of the dealership. The
accountants did not attempt to make a determination regarding attorneys’ fees or pre-
judgement interest on the amount they awarded Coet, nor were they capable of ascertaining
the legal standard for the award of attorneys’ fees.

On or about September 2, 2003, the trial court granted Labrum’s Motion for Partial
Summary Judgment dismissing Coet’s claims for attorneys’ fees provided in the Asset Sale
Agreement and pre-judgment interest allowed by Utah statute. The trial court determined in
its Order, prepared by Labrum, that Coet’s claims for attorneys’ fees and pre-judgment
interest were released and waived under Section Nine of the Accountants’ Evaluation

Agreement upon Labrum’s payment to Coet of the amount the Accounting Team determined



was owed. The remaining unresolved issues from the pleadings filed by the parties were
litigated during a one day trial on or about August 8. 2006, before Fourth District Judge,
Judge Pullan. At the close of oral argument, the trial court announced from the bench that
all of Coet’s remaining claims against Labrum were dismissed with prejudice and that
Labrum was entitled to judgment against Coet in the amount of $11,455.26, which

2

represented “obsolete parts.” Further, the trial court announced that its prevailing party
decision would be made “in light of prior settlement of some claims and the Court’s
judgment entered today.” Both parties moved for attorneys’ fees. The Court denied Coet’s
Motion and granted Labrum’s in the amount of $28,550.00. The trial court awarded
Labrum’s attorneys’ fees based upon its determination that Labrum was the prevailing party
in that Labrum prevailed on the remaining causes of action litigated at trial and did not
consider the amount awarded to Coet by the Accounting Team. Coet paid the judgment of

$40,005.26 (the amount for the parts inventory and the prevailing party attorneys’ fees).

FACTS RELEVANT TO ISSUES ON APPEAL

1. Larry J. Coet Chevrolet owned and operated the Chevrolet.dealership in Heber
City from 1986 until he sold it to Labrum in November of 2001. (R-674, p. 191:14-15).

2. In August 2001 Coet entered into an Asset Sale Agreement for the sale of the
dealership to Danny Labrum Chevrolet. (R-674, p. 191:15-17).

3. In August 2001, Coet and Labrum executed the Asset Sale Agreement for the

purchase of the dealership. (R-411-433; Plt. Ex.1).



4. OnNovember 14,2001, Coet and Labrum executed the Asset Sale Agreement -
Closing Statement. (R- Plt. Ex. 2; R-353).

5. The Asset Sale Agreement specifically states: “In the event any action or
proceeding is taken or brought by either party concerning this Agreement, the prevailing
party shall be entitled to recover its costs and reasonable attorneys’ fees, whether such sums
are expended with or without suit, at trial, on appal or in any bankruptcy or insolvency
proceeding. Asset Sale Agreement § 11.12 (R-416).

6. In the Agreement, Labrum agreed to purchase the used vehicle inventory,
which includes all used motor vehicles which are in the seller’s inventory at the time of
closing, which vehicles have been previously titled. (R-674, p. 191:19-21).

7. Labrum also agreed to purchase Coet’s parts and accessories inventory
established by physical count as of the closing, excluding any and all obsolete parts. (R-674,
p. 191:21-24).

8. The Agreement defined obsolete parts to mean any part not included in the
manufacturer’s current parts pricing catalog, any part on which the seal has been opened or
is materially damaged, any part which is missing portions of its working mechanisms so that
it would not be accepted for return, and parts in excess of a 180-day supply. (R-674, pp.
191:25-196:5).

9. If, after conducting the physical inventory, the value of then existing parts was

less than $68,000.00, the sale price for the dealership would be adjusted downward by the



difference between $68,000.00 and the actual value of the parts. If the value of the parts
exceeded 568,000, there would be no adjustment. (R-674, p.192:6-11).

10.  On November 12, 2001, Coet, Labrum, Lyle Labrum, and Rachel Labrum,
conducted a parts inventory. (R-674, p. 194:1-8).

11.  After approximately five hours, Labrum agreed that continuing the inventory
would not be necessary because he was satisfied that more than $68,000.00 in parts existed.
(R-674, p. 194:16-23).

12. On November 13, 2001, following the conclusion of the physical inventories
of parts, used vehicles, new vehicles, and other expenses to be satisfied by either Coet or
Labrum, Coet and Labrum executed a document stating, among other things, Danny Labrum
and Larry J. Coet agree that parts inventory total $68,000.00. (R- Plt. Ex. 3; R-351).

13.  On November 14,2001, the parties met in Salt Lake City at a title company for
the closing. As part of the closing both parties executed a closing statement. In the statement
the parties agreed that used car inventory was valued at $290,275. No adjustments were
made for parts. (R-674, p. 195:8-13).

14.  The day following the closing of the sale of the dealership, Labrum demanded,
and Coet refunded to Labrum $68,733.31, a substantial portion of which was not, in fact,
owing. (R-511).

15.  On November 8, 2001, less than one week before the closing, Mr. Gary
Robinson purchased a new truck from Coet. The purchase included a trade of a 1991 Chevy

pickup. (R-674, p. 193:4-12).



16. A week before the closing, Coet agreed to allow a customer, Johnny Jessen, to
exchange his 1992 Ford pickup for the 1991 Chevy pickup Mr. Robinson was trading in and
Coet agreed to pay the $2,300 balance on the 1992 Ford pickup. (R-674, p. 193:4-12).

17.  Mr. Jessen would get the 1991 Chevy pickup at the time he delivered the 1992
Ford pickup to Coet. (R-674, p. 193:13-14).

18.  OnNovember 13,2001, at 6:00 a.m. Mr. Jessen delivered the 1992 Ford pickup
to the dealership with the keys and title and drove away with Mr. Robinson’s 1991 Chevy
pickup. (R-674, p. 193:15-25).

19.  OnoraboutDecember 12,2001,Coet issued a check for $2,300 to pay offa lien
on a certain vehicle. (R-674, p.195:16-17). Coet testified it was for the 1992 Ford pickup
truck. (R-674, pp. 41:14-42:18).

20.  The 1992 Ford pickup truck was included on the used car inventory list, but
Coet did not set a price for the Ford pickup, Labrum did not offer a price for the Ford pickup.
Coet and Labrum did not negotiate for the 1992 Ford pickup. (R- Pl. Ex.10; R-674, pp.
39:12-25 and 40: 8-9).

21.  The total of the used car inventory paid by Labrum, excluding the 1992 Ford
pickup, was $290,275. (R-674, p. 38:24 - 39:13; R-Pl. Ex. 2; R-353).

22. In January 2002 Labrum sold the 1992 Ford pickup to Carl Givens for
$5,000.00.

23.  Following a year of negotiations, Coet and Labrum stipulated to having a team

of accountants review and attempt to resolve accounting issues. (R-72).
9



24, On February 9, 2005, Coet and Labrum entered into the Letter of
Understanding Concerning Evaluation of Claims (“Accountants Evaluation Agreement”).
This Accountants Evaluation Agreement set forth the terms for the Accounting Team. (R-
73-79).

25.  On February 14, 2005, the trial court entered a Stipulated Case Management
Order. The Order directed the parties to submit all of the accounting disputes, including all
accounting issues raised as part of the claims or counterclaims in this lawsuit, to an
accounting evaluation team (the “Accounting Team”), consistent with the terms of the
parties’ letter agreement. (R-82-86).

26.  Onoraround April 27, 2005, the Accounting Team produced its findings and
provided them in letter form. The Accounting Team determined that after reviewing the used
vehicle inventory, parts inventory, additional expenses agreed to at closing, interest in
delayed payment on real estate and new and used vehicle flooring, wholesale cost of
purchasing vehicles, new vehicle inventory and other claims, Labrum owed Coet $59,384.79.
(R-104-106).

27.  OnJune 21, 2005, the trial court ruled that it appeared the Accounting Team
was unable to resolve all accounting issues and held that the Stipulated Case Management
Order was still in effect. (R-133).

28.  On September 2, 2005, the trial court entered its Order Granting Labrum’s

Motion for Partial Summary Judgment. The trial court ordered that Laburm’s Motion for

10



Partial Summary Judgment be granted and Plaintiffs’ claims for attorneys’ fees and pre-
judgment interest dismissed with prejudice. (R-318-326).

29.  On August8,2006, a bench trial was held before Judge Pullan on all remaining

1Ssues.

30. At the conclusion of the trial, the trial court announced from the bench its
findings and conclusions, declaring that Coet owed Labrum $11,455.26. (R-657).

31.  Thecourtreserved its order after the trial regarding the issue of attorney’s fees
to allow the parties to brief the question of who was the prevailing party “in light of prior
settlements™ of some claims and the court’s judgment entered at the end of the trial. (R-674,
p. 199:12-16).

32. In 1ts November 1, 2006 Ruling, the trial court commented in a footnote
regarding the broad applicability of the attorneys fees and costs provisions contained in the
Asset Sale Agreement. The trial court commented as follows:

This provision is drafted broadly. It applies to “any action or proceeding
... taken or brought by either Party concerning this Agreement.” By using the
verbs “taken” and “brought” in the alternative, the parties expanded the
meaning of the term “action.” Certainly civil actions “brought” by either party
could give rise to an award of attorney’s fees, but so could “any action taken

. Concerning this Agreement . . . whether [the fees] are expended with or
without trial.”

Here, the parties resolved the bulk of their claims without trial by
submitting them to the evaluation team. That method of settlement — during the
course of which both parties incurred attorney’s fees — constituted an action
taken by the parties concerning the Agreement. Absent the release and waiver
in the Letter Agreement, the prevailing party as determined by the evaluation
team was entitled to recover its costs and attorney’s fees.

(R-639).
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33.  OnNovember 1, 2006, the trial court entered its Ruling, finding that Labrum
was the prevailing party based upon Labrum prevailing on all litigated claims and awarded
Labrum his attorneys’ fees and costs. (R-634-641).

34.  On or about December 1, 2006, in the Judgment and Order signed by the trial
court, Coet’s claims were dismissed in their entirety, with prejudice. Labrum was awarded
Judgment against Coet in the amount of $40,005.26 together with interest. The Judgment
$11,455.26 for claims Labrum made against Coetand $28,550.00 for Labrm’s attorneys’ fees
awarded as the prevailing party. (R-657).

SUMMARY OF ARGUMENT

On January 20, 20035, in order to expedite a resolution to some of the disputed claims
between Coet and Labrum, the parties (under supervision of the court in the telephonic
Scheduling Conference) stipulated to present all the accounting claims to the Accounting
Team. The Accounting Team would attempt to resolve all of the accounting issues. On
February 10, 2005, the parties signed and executed the Accountants Evaluation Agreement
delineating the terms of the agreement and instructions for the accountants. It also set out
the specific accounting claims for the Accounting Team to address. After the signing of the
Accountants Evaluation Agreement, Defendant prepared the Stipulated Case Management
Order. Both parties agreed to the Order and it was signed on February 14, 2005.

The Order supported and clarified theé\ccountants Evaluation Agreement by repeating
the specifics of the narrow scope, role, and purpose of the Accounting Team, as well as, the

claims affected by the release. The Accounting Team’s role was limited to reviewing only
12



the specific accounting issues it could unanimously agree upon, and left the unresolved
accounting issues and all legal issues for resolution by the trial court. The Accountants
Evaluation Agreement did not release any legal claims. As such, any and all legal claims
have not been waived.

The telephonic Scheduling Hearing, Stipulated Case Management Order and
Accountants Evaluation Agreement all provided authority and context for the Accounting
Team to resolve accounting issues the best it could. Neither the parties nor the trial court,
wanted nor expected, the Accounting Team to determine legal issues, such as attorneys’ fees,
pre-judgment interest and prevailing party status. The trial court erred in allowing itself to
be convinced to misapply the release of claim language and by ceding its powers to the
Accounting Team, instead of harmonizing the language to the topic of the =~ Accountants
Evaluation Agreement with the conflicting terms and language. Only a court can determine
if attorneys’ fees are to be awarded and its amount. Only a court can determine if pre-
judgment interest is awarded and the amount. Only a court can determine which litigant is
the prevailing party.

Additionally, the trial court erred in identifying Labrum as the prevailing party in the
matter. While determining the prevailing party may be complicated and tap the equitable
powers of the court, it is important that the court make the determination which fulfills the
parties’ written agreement, is the equitable conclusion, and does not destroy public policy by
encouraging litigants who have a strong case to refuse alternative dispute resolution methods

for fear of forfeiting an award of attorneys’ fees and interest.

13



The trial court also erred when it found that Labrum relied upon Coet’s comment
regarding the obsolete parts inventory. Standing alone, Coet’s comments did not meet the
elements of fraud, nor its standard of proof. Importantly, Labrum had the duty to use due
diligence and inspect the parts inventory. It was Labrum’s decision and his alone, that
stopped the parts inventory inspection short of completion. It was Labrum who declared that
he was satisfied the parts inventory met or exceeded $6&,000.00. It was Labrum who
executed two different documents demonstrating his satisfaction that the parts inventory met
or exceeded $68,000.00.

Relatedly. the evidence found by the trial court does not support a finding for Labrum
relative to a certain 1992 Ford pickup truck. A 1992 Ford pickup was delivered to Coet’s
Chevrolet about the time of the dealership’s sale to Labrum. While the 1992 Ford was listed
on an inventory list, Labrum and Coet did not negotiate and agree upon a price transferring
the 1992 Ford from Coet to Labrum. Labrum, with the trial court’s support, wants to include
the 1992 Ford as a “throw-in” to Labrum in the purchase. Coet wants to be paid for the
pickup truck that he owned and was sold without his permission nor ¢ompensation. The
evidence demonstrates that Labrum never purchased the 1992 Ford pickup truck, but he

testified that he sold it for $5,000.00.
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ARGUMENT

I. THE TRIAL COURT ERRED IN FAILING TO AWARD APPELLANT
ATTORNEYS’ FEES PURSUANT TO THE ASSET PURCHASE
AGREEMENT.

The trial court granted Labrum’s Motion for Partial Summary Judgment precluding
Coet from an award of attorneys’ fees accrued in enforcing the Asset Sale Agreement
allowed by the attorneys’ fees clause contained in the Asset Sale Agreement.' The trial court
erroneously granted Labrum’s Motion for Partial Summary Judgment by determining Coet
waived his rights to any attorneys’ fees, costs, and interest by the failure to include them in
the Accountant’s Evaluation Agreement. (R- 319-320). This Court grants no deference to
the trial court’s legal conclusions in its decision to grant Partial Summary Judgment. See

Higgins v. Salt Lake County, 855 P.2d 231, 235 (Utah 1993). Whether attorneys’ fees are

recoverable is a question of law. Bonneville Distributing Co. v. Green River Development

Associates, Inc., 2007 UT App 175, 19, --- P.3d ----, 2007 WL 1500822 (quoting R.T.

Nielson Co. v. Cook, 2002 UT 11, 16,40 P.3d 1119).

The Asset Sale Agreement and the terms contained therein are unambiguous. Neither
Coet nor Lambrum asserted that the attorneys’ fees clause was ambiguous. Neither do they

dispute the validity of the clause. There is no dispute that Coet accrued fees and costs to

' In the event any action or proceeding is taken or brought by either party concerning
this Agreement, the prevailing party shall be entitled to recover its costs and reasonable
attorneys’ fees, whether such sums are expended with or without suit, at trial, on appeal or
in any bankruptcy or insolvency proceeding. See Asset Sale Agreement, Section 11.10 (R-
416).
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enforce the Asset Sale Agreement. The Accounting Team determined that Labrum owed
Coet $59,384.79. It has not been disputed that Labrum should pay interest for nearly four
years he had the use of Coet’s money. The dispute comes in how the trial court interpreted
the Asset Sale Agreement, the Accountants’ Evaluation Agreement, the Accountants’
Findings, the Stipulated Case Management Order and the amount of authority the trial court
conceded to the Team of Accountants to determine accounting and apparent legal issues and
controversies.

Neither Coet nor Labrum argued that the terms of the Accountants’ Evaluation
Agreement were vague or ambiguous. As a result, there was no need to consider parole
evidence outside the provisions of the four commers of the Accountants’ Evaluation
Agreement to determine the intent of the parties. (R-320). The standard for interpreting

contracts is articulated well in Green River Canal Company, 2003 UT 50,9 17,84 P.3d 1134.

“The underlying purpose of construing or interpreting a contract is to ascertain
the intentions of the parties to the contract.” WebBank v. American Gen.
Annuity Syc. Corp., 2002 UT 88, 17, 54 P.3d 1139. When interpreting a
contract, “we look to the writing itself to ascertain the parties’ intentions, and
we consider each contract provision . . . in relation to all of the others, with a
view toward giving effect to all and ignoring none.” Id. at | 18 (quoting Jones
v. ERA Brokers Consol., 2000 UT 61, § 12, 40 P.3d 1129). “If the language
within the four corners of the contract is unambiguous, the parties’ intentions
are determined from the plain meaning of the contractual language, and the
contract may be interpreted as a matter of law.” Id. At 19 (quoting Cent. Fla.
Invests. Inc. v. Parkwest Assoc., 2002 UT 3, § 12, 40 P.3d 599).

It is clear and unambiguous that the trial court ordered the parties to pick and use the
Accountant Team to resolve the disputed accounting issues (R-72). Coet and Labrum

discussed the Accountant Team with the trial court during the Scheduling Conference. The
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trial court, in its Stipulated Case Management Order, ordered the parties to use the
Accounting Team. In the Stipulated Case Management Order, the trial court specifically
outlined the issues the Accounting Team were to address.

(1) The Court enunciated its desire to have each of the parties select an
accountant/CPA with the expectation that those issues regarding funds claimed
by the parties that could be resolved by the accountant by mutual affirmation
will likely help the parties achieve an efficient and just resolution of this
matter; and

L. Submission of Accounting Disputes to Accounting Evaluation Team.
The parties shall submit all of the accounting disputes, including all accounting
issues raised as part of the claims or counterclaims in this lawsuit, to an
accounting evaluation team, consistent with the terms of the parties’ letter
agreement, a copy of which is attached as Exhibit A.

(R-85). Additionally, the Accountants’ Evaluation Agreement expressly lists the issues the
Accounting Team was to attempt to unanimously resolve. The use of the accountants saved
time, fees, and judicial resources. This appeal arises due to the trial court’s failure to
harmonize apparently conflicting language and terms of the Accountants’ Evaluation
Agreement relative to the legal issues of attorneys’ fees and pre-judgment interest.

The Accountants’ Evaluation Agreement did not appear to be ambiguous, but
contained provisions which conflicted, or were not in harmony, with other more specific
terms.

Harmonizing conflicting or apparently ambiguous contract language before

concluding that provisions are actually ambiguous is an important step in the

hierarchy of rules for contract interpretation. A trial court must first “ ‘attempt

to harmonize all of the contract's provisions and all of its terms’ when

determining whether the plain language of the contract is ambiguous.” Wagner

v. Clifton, 2002 UT 109,916, 62 P.3d 440 (citation omitted). “[I]t is axiomatic
that a contract should be interpreted so as to harmonize all of its provisions and
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all of its terms, which terms should be given effect if it is possible to do s0.”
LDS Hosp. v. Capitol Life Ins. Co., 765 P.2d 857, 858 (Utah 1988). Thus, to
harmonize the provisions of a contract, “we examine the entire contract and all
of its parts in relation to each other and give a reasonable construction of the
contract as a whole to determine the parties' intent.” Brixen & Christopher
Architects v. Elton, 777 P.2d 1039, 1043 (Utah Ct.App.1989).

Gillmor v. Macey, 2005 UT App 351, 7 19, 121 P.3d 57. Admittedly, when viewed in

isolation, Paragraph Nine’s plain language may lead to the conclusion that Coet’s claim for
attorneys’ fees and pre-judgment interest, as provided in the Asset Sale Agreement may have
been waived or released. On its face the Accountants Evaluation Agreement appears to limit
Coet’s claims. However, if this Court considers all four comers of the Accountants
Evaluation Agreement, the Court will be able to harmonize the facially conflicting terms.
Our rules of contract interpretation require, “[1]f the language within the four
corners of the contract is unambiguous,” that courts “ ‘first look to the four
corners of the agreement to determine the intentions of the parties ...” from the

plain meaning of the contractual language.” Central Fla. Invs.. [nc. v. Parkwest
Assocs., 2002 UT 3,9 12, 40 P.3d 599 (citations omitted).

Gillmor v. Macey, 2005 UT App 351, 4 34, 121 P.3d 57. From the four corners of the

Accountants Evaluation Agreement, this Court can harmonize the waiver of Paragraph Nine
and the exclusive area of accounting issues in the remaining three corners of the documents.
The trial court identified that the attorneys’ fees clause contained in the Asset Purchase
Agreement was to be read broadly. However, the trial court showed its error that the
attorneys’ fees clause was waived by the inconsistent language of the Accountants Evaluation
Agreement. The trial court held,

This provision is drafted broadly. Itapplies to “any action or proceeding
... taken or brought by either Party concerning this Agreement.” By using the
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verbs “taken” and “brought” in the alternative, the parties expanded the
meaning of the term “action.” Certainly civil actions “brought” by either party
could give rise to an award of attorney’s fees, but so could “any action taken
... Concerning this Agreement . . . whether [the fees] are expended with or
without trial.”

Here, the parties resolved the bulk of their claims without tnal by
submitting them to the evaluation team. That method of settlement —during the
course of which both parties incurred attorney’s fees — constituted an action
taken by the parties concerning the Agreement. Absent the release and waiver
in the Letter Agreement, the prevailing party as determined by the evaluation
team was entitled to recover its costs and attorney’s fees.

(R-639).

Additionally, the Accountants’ Evaluation Agreement is very specific in some areas:
the specific list of areas for the accounting team to consider (Y2); the deadline for results
(97); and the effect on other (non-accounting-type) claims (§10)*. All of these paragraphs,
terms, and language are explicit and deal with accounting issues, exclusively. Other
paragraphs, terms, and language of the Accountants’ Evaluation Agreement read without the
context of the specific paragraphs are broad and out of harmony with the remaining portions
in that they deal with issues in addition to accounting issues, for example, the binding effect
and release of claims (]9) and objective of the evaluation (f3) (R-73-79). By properly

harmonizing all of the terms of the Accountants’ Evaluation Agreement, the trial court would

* 10. Preclusive Effect on Additional Claims. The parties acknowledge and agree
that the claims raised in this letter agreement constitute all of the accounting-type claims for
damages related to the Asset Sale Agreement and closing. The parties shall be precluded
from raising or asserting (in the Lawsuit or<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>