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ARGUMENT
I: THE PUBLIC HAS NO “RIGHT” TO USE PRIVATE ROADS.
Amicus Utah Association of Counties (UAC) asserts that it acts “on behalf of its
member counties who maintain thousands of miles of rural county public roads like the one
at issue in the present case.” UAC further asserts that “[c]ounties in Utah are vitally
interested in maintaining the public nature of the roads which comprise the inventory of each

1

county's public transportation system.”” Two responses are appropriate. First, the trial court
specifically found that “the County has never maintained the roads” at issue in this case.
The roads in this case are in remote areas that are not even accessible during the winter
months and have generally had little maintenance, if any.’?

Second, and more importantly, it must be remembered that counties already have the
power of eminent domain to gain access to any private road deemed important to the county's
“public transportation system.” UAC has not identified any statute or case authority that
gives the public any right to trespass over private land. The only real issue here is whether
the counties will be required to pay for the land.

Wasatch County argues that the balancing test of the court of appeals is an appropriate

way to resolve the “tension embedded in the nature of these road-dedication cases.”® The

'UAC brief, p. 1.

*R.419 9 4; see also R. 489 9 1.
’ld. 4-5.

*Wasatch County brief, p. 27.



supposed tension evaporates, however, if one recognizes that a landowner may abandon or
dedicate his or her roads to the public, but the public cannot take those roads without paying
just compensation.” The focus should not be on whether the public has managed to trespass
with a certain frequency, but rather whether the landowner has acted so as to clearly
communicate an intent to retain the private character of the property.

Wasatch County claims the bright line standard is unworkable, because the public
could be prevented from taking the property by a single instance of a person being unable to
use the road.® Past history belies this claim, because several cases reflect situations where
the statute worked — where a landowner dedicated his or her land to the public by failing to
make any effort to restrict public travel.” More importantly, however, allowing an individual
to retain ownership is what the state and federal constitutions require. It should offend no
one that an individual is able to retain his or her private property by a single instance of

interrupting the ten-year statutory period.

*Vaughn v. Williams, 345 So. 2d 1195, 1199 (La. Ct. App. 1977).
¢ Wasatch County brief, p. 29.

’E.g., Richards v. Pines Ranch, Inc., 559 P.2d 948, 949 (Utah 1977) (“defendants
were unable to show that the use over the years prior to recent times was by permission of
the then owners.”); Boyer v. Clark, 7 Utah 2d 395, 396-97, 326 P.2d 107, 108 (1958) (“No
one testified that prior to the time respondent acquired the property in question permission
was asked or obtained from any owner to traverse the trail.”); Lindsay Land & Live Stock Co.
v. Churnos, 75 Utah 384, 386, 285 P. 646, 647 (1929) (“substantially uncontradicted”
evidence established public use “without interference or objection on the part of the owners
of the land.”)



II:  HIGHLIGHTING THE CONSTITUTIONAL BOUNDARIES OF
POSSIBLE INTERPRETATIONS OF THE STATUTE DID NOT
RAISE A NEW ISSUE ON APPEAL.

Wasatch County asserts that this Court should not consider Okelberrys’ constitutional
arguments because they were raised for the first time on appeal. Okelberrys have not,
however, raised a new constitutional issue.

The first context in which Okelberrys referred to constitutional principles was to argue
that the statute must be interpreted in a way that avoids constitutional conflicts.® Okelberrys
do not claim that the road dedication statute is unconstitutional if interpreted correctly.
Okelberrys had argued before the court of appeals that any interruption of use was enough
to preserve the private character of property.” Okelberrys make that same argument to this
Court, and in addition argue that any other conclusion would violate the constitutional
protections of private property. This is not raising a new issue, but only making additional
arguments in support of a prior claim.

Okelberrys also referred to constitutional principles to explain the presumptions in

favor of preserving private property. The court of appeals recognized these strong

presumptions.'’ This was not a new issue.

%Okelberrys’ opening brief, p. 18.
*Wasatch County v. Okelberry, 2006 UT App 473, 153 P.3d 745, 9 14.
Okelberry, § 16.



It should be expected that arguments presented to this Court will not be exact
repetitions of arguments made below. This Court has previously approved going beyond the
arguments made to the trial court so long as a new issue is not raised.""

This Court should consider Okelberrys’ constitutional arguments as additional reasons
to adopt the arguments Okelberrys made to the court of appeals.

III: THE LOWER COURTS ASSUMED THE ROADS HAD BEEN

PERIODICALLY BLOCKED BUT ERRONEOUSLY HELD IT
DID NOT MATTER.

Okelberrys argued in their opening brief that the trial court assumed the truth of
Okelberrys' evidence. Wasatch County asserts that "[t]his representation of the findings is
only partially correct, and to the extent the court of appeals assumed that this was the trial
court's finding or conclusion, it was mistaken.”'* Wasatch County asserts that the trial court
“assuming the truth” statement in paragraph 4 of its Conclusions of Law referred only to the
evidence described in paragraph 3 of the initial findings of fact."* Wasatch County further
asserts that the statements by the trial court were only an acknowledgment that "even if
certain Okelberry claims were true, the evidence would still require a conclusion that the four

roads were dedicated to the public.”'*

"' Progressive Casualty Ins. Co. v. Dalgleish, 2002 UT 59, 9 14 n. 5, 52 P.3d 1142.
*Wasatch County brief, p. 8.

BWasatch County brief, p. 9.

“1d.



In one sense, the County is correct. Paragraphs 3 and 4 of the trial court's initial
conclusions of law reveal the trial court's conclusion that because a substantial number of
people used the roads as often as they found it convenient or necessary, it did not matter that
the use of some people was blocked, that gates were locked for several days at a time, and
that no trespassing signs were posted on the property. In other words, the trial court rejected
Okelberrys claim that “any interruption of public access during the relevant period is enough
to prevent use from being continuous.”"

But, there is nothing in the wording of paragraph 4 of the initial conclusions of law
to limit its assumption of Okelberrys' evidence as true to only the statements in the preceding
paragraph 3. And, the court of appeals did not treat the trial court's assumption as being so
limited. Before commenting that the trial court assumed the truth of Okelberrys factual
assertions, the court of appeals described at least one factual element not included in
paragraph 3 of the trial court's conclusions of law: “employees of the Okelberrys testified
that they had, at times, asked people trespassing on the property or the roads to leave.”'® This

testimony is reflected in paragraph 16 of the trial court's findings of fact,'” not in paragraph

3 of the conclusions of law.

BId. q 3.
*Okelberry 4 5.
"R. 417.



Because this Court on certiorari reviews the decision of the court of appeals and not
the trial court,'® this Court should also assume the truth of Okelberrys evidence. This Court
should thus conclude that this appeal does not present a factual dispute, but a legal one: is
“any interruption of public access” sufficient, or must there be two interruptions, or three,
or many?

In answering this legal question, this Court should treat the following facts as true,
consistent with the assumptions of the court of appeals and the trial court:

*  “There were also multiple wire gates along the Four Roads such that persons
traveling on the Four Roads generally had to open the gates before proceeding
within the boundaries of the Okelberrys property.”"® Okelberrys demonstrated on
pages 35-38 of their opening brief that gates alone, even without locks, constitute
an interruption sufficient to defeat abandonment to the public.

« The gates were “generally kept closed” and “periodically locked for several days
at a time.”?® Contrary to the statements of Wasatch County on pages 4 and 11 of
its brief, this periodic locking was prior to 1990. The trial court stated that
Okelberrys locked the gates “[a]t various times in the past.” The trial court then

explained that the pattern changed in the 1990s, when Okelberrys began locking

18State v. Duran, ZOQ7 UT 23,9 5, 156 P.3d 795.
¥ Okelberry, | 2.

2Id. q 5 (internal quotation marks omitted); R. 415 § 3.
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the gates “on a more permanent basis.”*' For the locking to be on a “more”
permanent basis in the 1990s, there must have been some locking of the gates
before then. The trial court expressly found that this locking occurred “at various
times in the past.”?
+ The gates were kept closed for the purpose of restricting travel on the roads.”
*  “No Trespassing-Private Property" signs were posted on the gates and on the
property.**
*  Employees of Okelberrys had, at times, asked people trespassing on the roads to
leave.”
As explained in Okelberrys’ opening brief and above in this brief, the trial court in
essence held that because many people ignored the no-trespassing signs and used the property
without interruption, it did not matter that Okelberrys did periodically prevent public use of

their private property. This holding was in error and contrary to established decisions of this

Court.

*IR. 488 9 5.

2d.

“R.416917.

*Okelberry 4 5; R. 415 49 3-4; R. 488 ] 6.
»Okelberry 4 5; R. 417  16.



IV: ANY INTERRUPTION THAT EVIDENCES AN INTENT TO
EXERCISE CONTROL OVER PRIVATE PROPERTY SHOULD
BE ADEQUATE TO RETAIN PRIVATE OWNERSHIP.

The starting point in any statutory construction case is the language of the statute. The
statute here provides that a “highway” becomes public when it has been “continuously used
as a public thoroughfare” for 10 years.”® This Court has interpreted “continuously” to be
synonymous with “without interruption.”” As interpreted by the court of appeals and as
advocated by the counties, the test becomes instead whether interruptions were frequent and
extensive.

Quoting Boyer v. Clark,”™ Wasatch County argues that continuous use exists whenever
the public used the road “as often as they found it convenient or necessary.”” In Boyer,
however, there was no claim that anyone tried to restrict use in any manner prior to 12 years
before the case was commenced, and there was testimony of over 50 years unrestricted use
before that.’® The quoted language in Boyer was only to establish that “‘continuous” use does
not require constant use. Boyer therefore does not support the proposition argued by

Wasatch County, and adopted by the trial court, that a road becomes public if many members

of the public use the road without restriction. In the later case of Draper City v. Estate of

26 Utah Code Ann. § 72-5-104(1) (2006).

*'See Richards v. Pines Ranch, Inc., 559 P.2d 948,949 (Utah 1977). Accord AWINC
Corp. v. Simonsen, 2005 UT App 168,911,112 P.3d 1228, 1230-31, and cases cited therein.

287 Utah 2d 395, 397, 326 P.2d 107, 109 (1958).
¥Wasatch County brief, p. 7.
307 Utah 2d at 396-97, 326 P.2d at 108.

8



Bernardo,’! there was evidence that members of the general public had made “continual” use
of the road for “hiking, camping, horseback riding, and riding motorized vehicles.”** This
Court there held that testimony that “some of them” were stopped and asked to leave could
defeat the public road claim. Id.

Wasatch County and UAC also argue that Thurman v. Byram™ establishes that an
occasional interruption does not prevent a road from becoming public. In contrast to the
instant case, however, the trial court in Thurman specifically found there had been no
interruption of public use. In the instant case the trial court made no such finding, but held
that evidence of interruption did not matter because there was extensive public use. The only
undisputed “interruption” in Thurman was a periodic closing of gates to facilitate the
movement of sheep.”* There was no finding that the landowner had made any attempt to
preclude use of the road by members of the public. Thurman therefore does not support the
conclusion that interruptions of public use must be frequent or extensive.

Wasatch County asserts that gates alone should not constitute an interruption of use,
and argues that gates are no more interruptive than a fallen tree, an animal, or rain or snow.>

The difference, of course, is that a gate communicates that the property is private. Given that

31888 P.2d 1097 (Utah 1995).
21d. at 1100.

33626 P.2d 447 (Utah 1981).
Id. at 449.

**Wasatch County brief, p. 24.



the only constitutional justification for the statute is voluntary abandonment or dedication,
actions showing an intent to retain control of the property should be sufficient to prevent a
finding of continuous use.*

Wasatch County argues that the purpose of the gates was to control the sheep.”” The
trial court, however, acknowledged that the testimony showed the gates were kept closed for
the purpose of restricting travel on the roads, as well as for livestock control.® Also, the
testimony was that the gates were locked while moving the sheep, not merely closed.*
Because a closed gate would have been as effective at keeping sheep in as a locked gate, it
is apparent the purpose of the locks was to keep people out. Closing or locking a gate to
keep people out while moving sheep is much different than closing a gate to keep sheep in.

UAC argues that the evidence supporting the existence of gates prior to 1990 is “spare
and stinting as best.”* An examination of the evidence, however, highlights the policy
reasons why a single interruption should preserve private property. UAC notes that one

witness testified the gate of Circle Springs Road always had a chain and lock, but that every

3%See Okelberrys’ opening brief, pp. 17-18.
"Wasatch County brief, p. 25.
BR. 4169 7.

Ray Okelberry testified that he had made a habit of locking at least some of the gates
every year while the sheep were being moved. Trial Transcript, June 30 at 138-39. This was
supported by Mel Price. Mel Price began accessing the property in approximately 1972, Trial
Transcript, June 29 at 154, and testified that the gates had “always been locked” as far back
as he could remember. Trial Transcript, June 29 at 160, 170.

“UAC brief, p. 13.
10



week the gate was put up, it was ripped out the next day.*' UAC further admits that Lee
Okelberry testified that a gate could not be kept on that road,* that he further testified that
the gates themselves were disappearing® and that Ray Okelberry testified that locks were
removed.* If this Court were to hold that a gate is insufficient to preserve private property
and that trespassers gain rights by destroying gates, landowners will be forced to resort to
more drastic and potentially deadly measures to prevent public access. Particularly with
remote mountain roads, landowners should not be expected to create an impenetrable barrier
along miles of property boundaries.

Wasatch County characterizes Okelberrys as “trying to paint a picture of the evidence
presented at trial as showing limited use by a few individuals.”* Okelberrys do not make
that claim, but argue that the volume of use is irrelevant. Whether the roads are used by
61,000 persons per day on BYU campus, or by only an occasional deer hunter on a remote
mountain road, the principles for preserving private property should be the same. It is the
fact of interruption (acts showing an intent to retain private control) that is important.

The dictionary defines “continuous” as “marked by uninterrupted extension in space,

time, or sequence.”® If use is interrupted, it is not continuous. Wasatch County and UAC

d.

21d.

®Id p. 16

“Id.p. 17-18

“Wasatch County brief, p. 12.

“Merriam-Webster’s Collegiate Dictionary 251 (10™ ed. 1993).

11



have cited no case holding to the contrary. The new rule of the court of appeals, requiring
proof of interruption that outweighs the use, finds no support in the statute or opinions of this
Court.

Similarly lacking statutory or case support is the argument of Wasatch County and
UAC that interruption of use on a rural road must be more extensive than interruption on
BYU campus. Neither Wasatch County nor UAC seems to dispute that BYU maintains its
private ownership by closing roads once a year on the day (Christmas) when the closure is
least likely to actually interrupt anyone’s planned use.*” Paradoxically, Wasatch County and
UAC argue that closure of rural roads must occur at a time and for a duration that actually
significantly interferes with use, yet operation of the balancing test posited by the court of
appeals would dictate the opposite result. The real lesson is that the balancing test is
unsound.

This Court should reject the balancing test of the court of appeals and hold that the
private nature of property may be preserved by interrupting public use once during the ten-

year statutory period.*®

“'BYU brief, p. 4, states that closures are timed to “allow as much public access as
possible.” UAC’s argument (UAC brief, p. 28) that BYU interferes with 61,000 drivers by
closing its roads on Christmas Day has no support in fact or logic.

BOf course, if the factfinder determines the landowner’s evidence is not credible and
that use was not interrupted even once, then the road would become public.

12



V: TO PRESERVE PRIVATE PROPERTY RIGHTS, THIS COURT
SHOULD LIMIT THE DISCRETION GIVEN TO TRIAL
COURTS; THIS IS NOT A NEW ISSUE.

Okelberrys’ opening brief in this Court asserted that the discretion given to the trial
court on a mixed question of fact and law should be significantly limited where constitutional
issues are involved.*” Wasatch County opposes this argument as being raised for the first
time. But, the title of first point of Okelberrys’ opening brief in the court of appeals was “In
Reviewing the Merits of this Appeal, This Court’s Deference to the Trial Court is Limited
by the Trial Courts” Own Independent Obligations to Protect the Rights of Property Owners
in Public Roads Cases.”*® The rights of property owners are protected by the constitutional
provisions cited in Okelberrys’ opening brief in this Court. Although those constitutional
provisions were not cited to the court of appeals, the principles were argued. This is
sufficient to preserve the issue.’!

This Court in State v. Pena®® recognized that the discretion granted to a trial court
should be limited where constitutional issues are involved. The Court also noted that it is

occasionally appropriate to “contract the size of the pasture in response to things we learn

over time.”> This is such a case. The highly deferential balancing test created by the court

“Okelberrys’ opening brief, p. 8.

A copy of the brief is attached.

S\See State v. Garcia, 2007 UT App 228, 9 10.
2869 P.2d 932, 939 (Utah 1994).

31d. at 938.

13



of appeals violates constitutional private property rights. This Court should hold that clear
and convincing evidence of continuous public use does not exist where there is credible,
unrebutted evidence of interruption.

The court of appeals expressed the concern that the public road statute would be
eviscerated if a public road claim could be defeated by a property owner’s “self-serving
testimony that at some point she interrupted use of a road.”* Of course, if the trial court
finds the “self-serving testimony” lacks credibility, the trial court need give it no weight. If,
however, the trial court finds that use was interrupted (as the trial court assumed here), then
the trial court should not be given discretion to weigh the quality of that interruption against
the volume of public use. To do so violates the statutory requirement of continuous
(uninterrupted) use and takes private property without just compensation.

VI: WASATCH COUNTY DID NOT CROSS-PETITION FOR
CERTIORARI REVIEW, AND MAY NOT DISPUTE THAT
OKELBERRYS REPRESENTED THE INTERESTS OF WEST
DANIELS LAND ASSOCIATION.

Wasatch County asserts in its statement of the case that a default was entered against

West Daniels Land Association.”” The court of appeals specifically held, however, that

Okelberrys represented the interest of the Association and that the rights to the Association's

property were adjudicated at trial, rather than by default.”® Wasatch County did not file a

*Okelberry, § 17.
**Wasatch County brief, p. 2.
Okelberry, 2 n. 1.

14



cross-petition on this issue and is bound by the ruling of the court of appeals.”” Any ruling
of this Court regarding the land of Okelberrys should apply equally to the land of West
Daniels Land Association.
CONCLUSION

The balancing test created by the court of appeals violates private property rights and
is not supported by the statutory language. Public use is not “‘continuous” if it is interrupted
even once. This Court should reverse the decision of the court of appeals and remand to the
trial court for further proceedings.

DATED this /2 “day of August, 2007.

LESLIE W. SLAUGH, for: </
HOWARD, LEWIS & PETERSEN, P.C.
Attorneys for Petitioners

TSee In re Affidavit of Bias, 947 P.2d 1152, 1156 (Utah 1997).
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