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IN THE

Supreme Court

OF THE

STATE OF UTAH

KENNECOTT COPPER CORPORATION,,
(Utah Copper Division), a
corporation,
Plaintiff,] (Case No.
V. - 7127
THE INDUSTRIAL COMMISSION
OF UTAH,
Defendant.

/ J

BRIEF OF PLAINTIFI
I

Statement of Facts

This is an original certiorari proceeding by Ken-
necott Copper Corporation, Utali Copper Division,
against thie Industrial Commission of Utah to review an
award of the Industrial Commission of Utah under the
Occeupational Digease Disability Compensation Law in
favor of John Kucher, wherein the tollowing faets ave

not disputed:




Kennecott Copper Corporation, Utah Copper Divi-
sion, plaintiff, ix an emplover and a self-insurer within
the provisions of said law. John Kucher, applicant, was
eriploved by said plaintift 'rom September 30, 1935 to
July 15, 19H6, on which latter date he became totally
disabled by reason of silicosis complicated hy active pul-
monary tubercidosis. (Utah Code Annotated 1943, 42-

fa-12)

Prior to such employment by plaintiff, applicant
worked in varioos undergrownd mines s as a mucker from
L9TT Lo 1320 i Dutte, Montana; drilling For a little more
than one vear around 1921 in South Dakota: from 19292 to
1924 at the Smaggler property in Colorado; drilling in
H925 at Chiel” Consolidated in ISareka, Utah; mueking
in 1526 at the MHighland Boy in Bingham, Utah; drilling
at Utal Apex, Bimghan, Utal,, I'rom 1927 to 1929; and
fromy 1930 to 1932 at the U. S. Mine at Bingham, Utah.
(Tr. 10-14)

While emploved hy plaintiff, applicant worked as

follows

From September 30, 1935 to April 1, 1937
on the tracks;

From April 1, 1937 to May 20, 1937, as a car
repairman in the shops;

From May 20, 1937 to January 5, 1938 as a
car repairman outdoors ‘‘on the hill’’;

From January 5, 1938 to about the middle of
August, 1938 as a car repairman in the shops;

From August, 1938 to January 21, 1946 as a
car repairman outdoors ‘‘on the hill’’;



From January 21, 1946 to June 27, 1947 op-
erations were shut down because of a strike;

From June 27, 1946 to July 15, 1946 as a car
repairman outdoors ‘‘on the hill.”’

(Tr. 21, 24, 26, 40, 56, 72).

Applicant’s duties while working as a car repair-
man on the hill consisted of being on the designated spot
ready to do such light repair work on the ore or waste
cars as they were hauled frow the open pit mine along
the various levels of the mine. He was not employed near
drilling or blasting operations or on the levels when ears
were dumped. He worked on the bearings, oiling and re-
packing the journal boxes, repairing the brakes, changing
the brake shoes, repairing air lines and valves and in-

gpecting the cars, ('I'r. 41)

(‘ar repairmen on the hill do not work constantly but
only as cars are hrought to their stations in need of re-
pair work. After the cars needing repair were fixed they
would wait for the next train needing repairs. (Tr. 31,
64, 106.) Car repairers’ shacks were furnished where
tools, equipinent, grease, ete. were kept and where appli-
cant could wait for the next assigninent. (Tr. 66, Ex. G)
As a rule car repairmen spend very little ol their time
actually working; they are required to be on hand should
occasion arise demanding their services. To illustrate,
spot checks made show that actual work consumed, on
one oceasion, 2 hours 20 minutes; on another, 30 minutes;
and on another, 40 minutes. (Tr. 106)



Itecent dust counts made in accordance with the
standard procedure adopted by the United States Publie
Health Serviee show that car repaimmen working out-
doors on the various levels were exposed to a weighted
average ol 1.26 million particles ol dust per cubic foot of

i fonpee ) with o an absclate maxinnon of £D mep.ef.

The enly evidence as to what eoncentration of dust

wonuid eonstitute a havrmiul quantity was that introduced
by plaintid? through the witness Pring (Freo 99 etl sequ) @

L. United States Publie Health Service Bulletin No.
270, which 18 a survey of the working environment and
health of workers in coal and metal mines and nonferrous

nmetal smeiters in Utah.

2. Bualletin No. 269, a sirvey of the granite industry

in Vermont.

3. Bulletin 250, a study of mica and tegnate.

4. Bulletin 221, a study of the hard coal industry.
0. New York State Industrial Commission Code.

And by the witness Dv. R. . Jellison, who testified
that ““dust is very dangerous in porphyry dust probably

15 m.p.e.f,, and in quartzite less, maybe five.”” (Tr. 55)

Kixcept in the case of men with underground experi-
ence no silicosis has been found among the men work-

ing in plaintiff’s mining operations. (Tr. 104-5; 109-111.)



Medical Testimony :

Dr. R. T, Jellison, a member of plaintif”s medical
stalf, testified ('T'r. 54) that applicant on August 22, 1938
had ““an almost third degree silicosis with a complication,
no doubt, of tuberculosis;” that he *“would call it third
stage to he definite,”” that ‘it diffused throughout hoth

fungs:” that *“1 don’t think he would get that bad in five

P i)

vears; " that ‘it could not develop that Tar in five

vears.”

COMMISSIONER ISGAN: Could it develop in ten

vears?
A, 1doubtit very much.

And at page 55: “*“The pathological picture changes in a
lang with stlicosis as tilme goes on, regardless of ex-
posure. 1t may be a little slower, it could be aggravated
by constant irritation from exposure in a certain particle
count of dust in the air. There has been so mueh written
on this. I think, as near as 1 can come to it, that dust is
very dangerous in porphyry dust, probably 15 m.p.c.f.
and in quartzite less, maybe 5 * * *. That is where sili-
cosis begins from constant exposure.” (I'r. 57) ““He had
tubereutosis and his tubereulosis has increased. But so
far as the silicosis is concerned, 1 don’t think it has de-
veloped any more than you might expect In just the
natural continuity of events. I can’t see anything clse
to say. He is ineapacitated now on account of tnbercu-
losis. 11 he had an uncomplicated silicosis of that type he

would probably be working.”’



Dr. William Rav Runel testified (I'r. 84 et. seq.)
that applicant’s condition as revealed hy the X-Ray of
Angust 22, 1938 wag a quite well advanced silicosis
with a secondary {tubercular infection, classed by the
witness as S-50 And, zls:\‘uming that he knew nothing
o applicant’s  history, that the discase was con-
tracted “eertaimnly prior to 1955 because 1 think it ix gen-
ernly aceepied that even though with your exposure fo
harviiul concentration of dust, that stage has extended
over o period of ten to ilfeen vears hetore that stage ol
tuberenlosiz develops, and this s certainly a far ad-
vanced stage. So [ hirk withoul question this man was

crpased wd developed s Dt condition before 1935,

Qo D we assiane that the patient had worked Tor many
vears prior to 1955 i underground mimes, would
that alier or infhience vour previous answer?

Ao iU wondd 1t into the development ol those changes
which have taken place over a fairly long number
of vears rather than a few months time.

(). Then, Doctor, 1t is vour opinion with the date that
photograph was taken, that man had silicosis com-
plicated with tuberculosis?

A, Yes.

Q. In 1938¢

Yes.

Q. That the pieture taken July 18, 1946 shows a definite
progress?



Q.

A.

Yes, it is detinite. 1 don’t think it is extremely

marked.

1f the man in the condition as shown by the previous
N-Ray was exposed to no silica dust over that inter-
vening period ol some eight vears, would sueli pro-
eress as shown by this pieture be a noral situation

to expect?

1 think so. I think the majority ol the patients with
silicosis show gradual progression, usually rather
slow inerease in the markings, so | think that would

he possible without any lurther dust exposure. -
And with just the ordinary dust like everyone on
the streets of Salt Lake City would encounter.

Yes.

That from July 18, 1946 to April 19, 1947 ““there has

been a little progress in the disease.”

Q.

(By Cominissioner Kgan): 1 ain trying to find
out how you can state he contracted that prior to
19357

In the first place, the way the usual case of tuber-
culosis develops, we know that in the period from
1938 up to 1946 that the changes within the eight
vear period were relatively small, and with his
reaction of the tissues to the disease changed very
little in that period of tine. So it would be reasonable
to assume that the changes would have developed

at a slow rate before that tine.

¥ %



Q.

-~
o

Now you testified a little while ago that the tilm
taken in 1938 indicated that silicosis and tuberculosis
wax ol long standing. What indicated that to you,

that hix man had tuberculosis of long standing?

FU b maaady the nattern of these pathologie changes
that are =hown on the il In the [rst place, sili-
cotic: nodules, they are zeattered throughout and
develop stowly, The fibrosis reaction that oceurs and
this congiomerntion that oceurs, it takes w fong thne
to develops This whole picture i primarily that,
the congiomeration and nodulation forming these
B ses.

Yoiare forming Your opinion on the differenee
hetween that picture and the pieturve of 19467

AN . [N [ : 3 N
No.o b making that staterment on this Fihn alone.
You can determineg that by looking at that film how
long 1t has taken to develop the dixease at this stage?
Comparatively, ves.

By nodulation and librosis and other things that are
shown in the picture!

Yes.

But vou could be mistaken?

That is possible.

It is always possible to be mistaken?

Yes, but the possibility is very small. When it does
develop rapidly within a period of months, the pic-



ture is usually different than this. It has a ditferent

characteristie.

On that record defendant, Industrial Commission of
Utah, rendered its decision dated August 7, 1947,
review of which Is here sought. Petition for relicaring

was denied by defendant on September 16, 1947,

By 1ts said deeision defendant purports to find ** that
the applicant has been exposed to harmiul quantities of
sthica dust during the past eleven vears of hix continuous
employvnient at the Utah Copper mine © % * and *“*con-
cludes that the applicant, John Kueher, wax exposed to
harmful quantities of silica dust ax defined by the Su-
preme Court of Utal in Uta-Carbon Coal Company v.
Industrial Commission of Utah, 140 1°, 24 649, during the

period ol his employment at Bingham, Utah, by the Utal

Copper Company * * *°* Accordingly full benefits were

awarded John Kucher.

1L
Statement of Errors

I Said deeision and order of defendant, Industrial
Commission ol Utal, ix unlawful, contrary to law, and
against the undisputed evidence, is without support in
the evidence and is in excess ol the jurisdietion of said
Industrial Commission.

2. There is no competent evidence that John Kucher




was exposed to harmlul quantities ol zilicon dioxide dust
while in the employ of plaintifl” and during a period of
sinty davs or more alter July 1, 1841, the eltective date of
the Oceupational Disease Disability Law (Ch. LY, Title

£2, Utah Code Annotated 1947).

S0 Phe evidence ts uneontradicted that John Kucher
wist el exprosed to haemul guantities of silicon dioxade

et during aoperiod of ity davs o anore alter Jualy

P

f, 10 o Yor any other period while cnaploved hy nlain.

ihe evidence ix unconteadicted that Johim Kuacher
was not exposed to havminl quantities of =ilicon dioxide
dust Tor a period of not less than tive vears during the
ten years iminediately preceding his disablement on July
to, 1946,

0. That the uncontradicted cvidence is that John
ucher nad contracted silicosis, complicated with tuber-
culoxis, long prior and more than five vears prior to
August 22, 1938 and long before the effective date of said

Act and long prier o his employment by plaintiff.

G. The evidence is uncontradicted that the disease
from which John Kucher suffered, to wit, tubercular
silicosis, was not the result of any exposure to silicon

dioxide dust while in the employ of plaintiff.

—

(. 'That the conclusion of law made by defendant

are not sustained by any findings of faet.

10



Il
Argument

We helieve that plamtill™s arguinent can be best dis-

cunsed under two general heads:

[irsis There 13 no evidence that John INucher was
(fl;;;i)seié to havintal caantities of silicon dioside dust ot
a total p(zfi()d ol not lesy than live vears doring the ten
sears nnedliadely preceding hits disablement; therve 1s
noevidence that John svucher was, while emploved by
plaintin’, exposed to harmnlal quantities of silicon dioxide
diust diring o period ol sixty dayvs or nore, or for any
pertod, alterJuiy 1, 147, The mmeontradicted evidence is

all to the contrary.

Second: The last day ol injurious exposure ol John
Kucher to the hazards of silicosis occurred prior to July
1, 1941 and prior to his employiuent with Plaintitf; and
his emplovient with plaintitl’ was not the proximate

cause of his digease.
First

[t is provided in Section 13a (3) of Chapter 1a,
Title 42, Utah Code Annotated 1943:

No compensation shall be paid in case of sili-
cosis unless during the ten years immediately pre-
ceding the disablement the injured employee shall
have been exposed to harmful quantities of silicon
dioxide (Si0,) dust for a total period of not less
than five years in this state and unless total dis-

11



ability results within two vears f'rom the last day
upon which the emplovee actually worked for the
emplover against whom compensation is claimed.

And in Section 14:
42-1a-14. Last Employer Liable—Frception.

Where compensation is payable for an oc-
cupational disease the only emplover liable shall
be the cmployer in whose employiment the ein-
ployec was last injuriously exposed to the hazards
ol sueh disease, provided that In the case ol sili-
cosis the only ewmployer liable shall be the cm-
plover in whose employment the cemplovee was
last exposed to harmtul quantities of silicon diox-
ide (5i0,) dust during a period of sixty days or
more after the effective date of this act.

Thus it must be established and found as a Taet that
John Kucher was so exposed for a total ol five years
between July 15, 1936 and July 15, 1946, the latter being
the date of disablement, and for a period of sixty davs
or more after July 1, 1941, During those ten vears appli-
cant was working most of the time outdoors, only a minor
fraction of his time spent in actual work, mnany months of
each year when snow was on the ground. (Tr. 16-17.)
Such was his employvmient {or the entire period except
eight months and twenty-seven days in the shop (April
1, 1937 to May 20, 1937 and January 5, 1938 to August
15, 1938). During the remainder of the period and al-
ways after July 1, 1941 lie was exposed to a dust con-
centration of only 1.26 million particles per cubic oot
of air weighted average). (Tr. 43.) But the Industrial

Comission ignored this average figure and seized upon

12



the maximwn concentration recovded of 4.0 mp.ef. In-
dustrial Conunission also ignored all the testimony that
constant exposure for a period ol at least ten vears to a
dist concentration of at teast D mepeefowere necessary to

incuce =ieosis,

Vo

Mhis conrt adhnonished m Uta-Carbon Coal Co. v,

Industein! Compvsion, 1048 P 2d 648, that

N

Inothe sheence of leeisiative o medieal
standards, m order to sive effect (o the Aet, the
Cotnmas=ion  must determine what are hevntul

amounts of 2ilicon dioxtde dust rom the Facis ol

cach mdvidual caxe ™

P

Po aud the defendant to make sueh determination
plamti’y used bulletins puolisiied by the United States
Cahite Thealth serviee, to all of which delendant paid no
attention. Those hulleting were avaitable to the defend-
ant and for ils benelit were summarized by Witness
Pring ("Tr. 37 et seq.). The United States Publie Health
Nervice in Bulletin 270 stated its findings with respeet
to miners in Utal, to wit, that no silicosis was found
where the exposure to dust was less than 6 nup.c.f.; in
Bulletin 269 its lindings with respeet to the granite in-
dustry in Vermont, to wit, that the maximum permissible
concentration ol granite dust lies between 9 and 20
m.p.e.f.r in Bulletin 250, a study of mica and tegnate,
where no silicosis was found where the dust concen-
tration was less than 10 m.p.e.d.; Bulletin 221, a study of
the hard coal industry, stating that the safe Hmits of

dust concentration where the dust contains 13% free

13



silica was 10-15 mupeed.; and the New York State In-
dustrial Commission’s code establishing an allowable
concentration of 10 nup.cd. where the silica 1s 109% or
more.

The experience ol this plaintill in its open pit min-
ing operations hears out the above conclusions—out of
approximately 2000 employees none were shown to have
silicosis unless they had a history of underground en-
ployment with one exception, and he worked as a railroad

hostler. (T'r. 110)

Dr. Jellison, Trom his long experience with chest di-
seases and X-Ray interpretation, and R. T. Pring, In-
dustrial iTygienist, who spent more than thirteen vears
studying industrial hygiene and seeking to protect health
of workers, were cach of the opinion that car repairmen
were not exposed to harmiul quantities of silicon dioxide
dust.

All this evidence

competent, uncontradicted and
from reliable sources, in some instances from the United
States Govermment—was completely ignored by defend-
ant.

Seeking to obviate the effect of the uncontradicted
cvidence, the defendant stated that John Kucher was
exposed to harmful quantities of silicon dioxide as de-
fined by this court in the Uta-Carbon Coal case supra.
The Tact is that this court vefused {o define harmniul
uantities, holding that it is a matter to be determined in

each individual case.

14



As we understand that case, the applicant therein

had been employved for eleven vears in underground
b

mines in Utah, seven being in the Uta-Carbon Coal Comn-
pany s emplovment. While so einployed by that company
he contracted silicosis and sinee some silica dust was

present im that miwe and the previous emploviment was

under =imibu conditions, it followed that he inust have
heen al sone fine exposed 1o harmiul quantities of silica
dusl, Flow else enatdd the disense have heen contracted?
The conrt said:

“Phe commisston having found that appli-
cant contracted stlicosis on April 18, 1942, added
to the Tacts that there was dust in plaintiit’s
mine e that applicant worked where he breathed
thix silica dust, we believe there was suflicient
crounds for the commission’s {indings, that he
was exposed to harmful quantities of silicon diox-
ide dust For a period of not less than five vears
i this state during the ten years hinmediately
preceding his disablement. The fact that he had
contracted silicosis while working in plamtiff’s
mine was sufficient evidence from which the com-
massion could find That applicant was exposed to
harmful quantaties of silicon dioxide dust. (Italics

OUFS.)
* % G %

Nilicosis is not a disease to which workmen
would be equally exposed oatside the place of
employment. It is contracted by the inhaling of
silicon dioxide dust over a more or less long
period of time. This dust was present in Uta-
Carbon Coal Company’s mine and the fact that
applicant contracted silicosis while in its employ
is sufficient to show that the dust which he in-
haled there was the proximate cause of his in-
Jury. (Itlaies ours)

15




|

Plis conrt has held that it silicosis is contracted at
a pariietlas ewployment, nothing more appearing, that
faet will support a finding that that cmployment en-
tails an exposure to harmlul quantities. But in the case
at bar John Kucher did not contraet xilicosis while em-
ploved by plaintiff—the only evidence is that he had it
prior to 1935 when he was First employed by plaimtiff.
Being deprived of that faet, Le., that he had contracted
stiicosis while emploved by plaintift, defendant must look
to the evidence in this case to determine whether he wax

exposed 1o harmiul quantities, and in this it Failed.

Undisputed evidence, and the only evidence in this
case, 1s to the effect that the only exposure to harmitul
quantities of silicon dust to which applicant was sub-
jeeted occurred prior to 1935, the date of his first em-
plovment with plaintiff. That he was so exposed prior
to that timme is an inescapable conelusion.

We agree with the views of the Superior Court of
Pennsylvania as stated in Bingamen v. Baldwin Loeo-
motive Works, 46 A. (2) H12:

“We fully recognize that the Pennsylvania
Occupational Disease Acet * * * should receite the
same liberal construction that has been given the
Workmen’s Compensation Act. * * ¥ But as the
court below in its opinion very well stated, where
the requirements ol the statute arce elear, the in-
tention and 1ineaning of the legislature, as ex-
pressed therein, may not be ignored. * * *

“We desire to make it elear that in onr
opinion criployment in an occupation having a
gilica hazard * exists only where an emplovee

16



ix subjected to the hazard of exposure to the dust
ol silicon dioxide.”’

Plaintifi s evidenee ahove set out is the only evidence
in thix record as to the dust exposure and ag to the con-
centration ol dist necessary to mduee silicosis. Because
there ix no evidence that applicant was exposed to quan-
fitiex of dast sufficient to cause the disease, and all the

evidenes 12 to the contracy, the award must he annulled.

The case isorquarey within the rule announeed in Huartuk

VoL O IRk Uty Cloy 10T Pas Suaper., 317 43 A (2) D59,

at Hol:

Appellant also assigns ax ervor the referee’s
fifth finding ol Tact: ““No testimony was oflered
by the eluimant to prove a zilica liazard, nor did
the defendant adduce any testiniony in this case.
Thercfore this record is barren of any evidence
that would warrant a {inding that the claimant,
over his period of emplovment with the defend-
ant, wag subjeet to a stliea hazard.”” The record
supports this finding of faet. Although the doctor
diagnosed elaimant’s Tung condition as anthraco-
silicosis, claimant offered no evidence to prove
that he was subject to a silica hazard in the de-
fendant’s employ. The Ocetipational Disease Act
of 1939, supra, §301 (d), 77 P.S. §1401 (d), pro-
vides: *“Compensation for silicosis or anthraco-
silicosis, and asbestosis, shall be paid only when
it is shown that the emplovee hag had an * * *
employvient * * * in and occupation having a
sitica or asbestos hazard.” Proof of the silica
hazard, thervefore, i1s an essential part of the
claimant’s case. ““The barden of proof rested on
the claimant to show by a preponderance of the
evidence all the elements necessary to support an
award.”” Ewing v. Alan Wood Steel Co., 138 Pa.

17




Super. 19, 12 AL 2d 121, 123; Connelly v. Bach-
man et al., 155 Pa. Super. 372, 38 A. 2d 348
(‘laimant failed to meet this burden. He neither
proved that he was totally disabled nor that he
was exposed to a siliea hazard. Consequently, his
claim for compensation wust be disallowed.

Second

No award for disability due to silicosis is permissible
unless it shall be established that applicant has been
exposed to harmiul quantities of silicon dioxide dust dur-
ing the periods preseribed by the legislature; nor unless
it shall be established that the employvinent is the proxi-
mate canse ol the disease. No award is permissible un-
less the last day of expossure to the hazards of silicosis
occurred after July 1, 1941.

It is provided in Seetion 42-1a-27, Utah Code An-
notated 1943

42.10-27. Occupational Diseases—~Procimale
Lausation.

The occupational diseases hercinatter defined
shall be deemed to arise out of the employment,
only if there 1s a direct causal connection hetween
the conditions under which the work is performed
and the occupational disease, and which can be
seen to have followed as a natural incident of the
work as a result of the exposure occasioned by the
nature of the employment, and which can be fairly
traced to the employinent as the proximate cause,
and which does not conte from a hazard to which
workmen would have heen equally exposed out-
stde of the emplovinent. The disease must be in-

18



cidental to the character of the business and not
independent of the relation of employer and enm-
ployee. The disease need not have heen foreseen
or expected buat after ity contraction 1t must ap-
pear to have had its origin in o risk conneeted with
the employment, and to have flowed from that
source ax a natural consequence.

N-Ray photographs (loxhibits were  intro-
Vo aray

duced inevidence, were interpreted by oxperts, and
onclusively estabbish that John Kueher had silicosis

Svey probablivolen onrs brior 1o hia et

1935, By 1053

Jorceriaiml ,
cinplovment hy plaintitt’ on September 230,
the disease had progressed to  third stage, and from
1938 1o July, 1946, had progressed only as it would have
had there been no exposure. Theve is therelore no con-
nection between applicant’s  disease and his cmployv-
ment with plaintifl. No employment sincee 1935 coudd he
the proxumate cause of his disability-—the disability was
caused by events ocenrving prior to his employment hy
plaintifl; and at least six vears belore the effective date
ol the Oceupational Disease Disability Aet. The only
testimony presented established that applicant ““was ex-
posed to and developed this lung condition hefore 1935;”’
and further, the Utah Legislature, recognizing realities,
has defined silicosis as being a disease “‘caused hy the
prolonged inhalation of silicon dioxide dust.”” Exposure
from September 30, 1935 to August 22, 1938, had there
been such, could not, according to medical experience or
to the Utah Legislature, have caused the disease shown
to be present August 22, 1938,
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CONCLUSION

The award made by defendant should be annulled

and set aside because:

1. There is no evidence that applicant, John Ku-
cher, was exposed to harmtul quantities of silicon dioxide
dust for a total period of not less than five years during
the ten years innnediately preceding his disablement; all

the evidence is to the contrary.

2. There is no evidence that applicant, John Ku-
cher, was exposed to harmful quantities ot silicon dioxide
dust while employed by plaintiff during a period of
sixty days or more after July 1, 19415 all the evidence

18 to the contrary.

)

3. The evidence conclusively establishes that the
last day of injurious exposure of applicant to the hazards

of silicosis oceurred prior to July 1, 1941.

4. The disease did not arise out of applicant’s em-
ployment by plamtiff and was not proximately caused
thereby within the meaning of the Occupational Disease
Disability Law.

C. C. PARSONS,
WM. M. McCREA,
A. D. MOFFAT,

CALVIN A. BEHLE,
Attorneys for Plaintiff.
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