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In the

SUPREME COURT
of the

STATE OF UTAH

KENNECOTT COPPER CORPOR-
ATION,
Plaintiff,

(Case No.
7127

‘4\7 S —_—

THE INDUSTRIAL COMMISSION
O UTATH,

Defendant.

STATEMENT OF FACTS

_In addition to the facts related by the appellant in
his brief hefore thisbourt, the respondent desires to
call attention to the following: there appears to be no
dispute about the fact that the applicant in this case for
disability benefits, John Kucher, had worked in various




mines for many years and had worked for the plaintiff
or appellant from 1935 to July, 1946; and that the av-
plicant had always been able to work without trouble
from sickness or other disabilities. It was not until Janu-
ary of 1946 that the applicant started coughing and he-
gan noticing something wrong with his health. (M. 22
23). In January, 1946, all operations with the appellant
were shut down because of strikes and the applicant did
not resume working until June, 1346, The applicant
worked about three weeks and finally was declared fo-
tally disabled and quit work July 15 ), 1944 (the applicant
died August 15, 1947). Ioven though the applicant eouaelh-
ed in January of 1946 and had trouble with his hack
during the followings months, he did not know he had «#i'i-
cosis until shortiv after the heginning of the vear 1847
(Tr. 22-23). Prior to this thne the applicant had not ©on
siek nor had he missed any working davs up un'til 004

(Tr. 22).

e

There is also evidence in the record that said apali-
cant was working continually under ('om!itiuns at the
mine where gilicon dioxide dust was present in varving
(uantitics and that the applicant was working wider
conditions where silicon dust was being taken into his
lungs at all times. The appellant adnits that silicon
dioxide dust was present at all places where the appli-
cant was working during the eleven vears that he worked
with the appeliant (I'r. 105-6 and the appeliant’s brief,
page 4).

The applicant testified that he worked in the shops
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for the appellant for filteen months (Tr. 26). These
shops were enclosed huildings and the applicant main-
taing there was silicon dust blowing around all the thne
(Tr. 21). Ctars with dust on them were brought into these
shops for repairs and these cars always had dust on
them. That the floor was a cement floor and that fre-
(quent sweeping causing dust to fly were engaged in be-
cause dirt came out of the cars onto the floor (Tr. 22).
The appellant’s own witness admitted that dust was
present at these operations hoth in the repair shops and
out on the levels where other repair work was to be
done. (Tr. 39, 43-4). Undoubtedly wind was almost a
perpetnal factor to contend with anvwhere around the
mine so that dust was in the air most, if not all the
time, whether in the shops or out on the levels. (Tr. 44-
6). Foven out in the open there was enough dust so that
hats and clothes were always getting dusty. These facts
are all given through the appellant’s witness (Tr. 46).
Regarding the facts in this case, the respondent
would like to call attention to the fact that at none of the
learings was the applicant represented hy counsel. The
attornevs of the appellant put sufficient evidence into
the record to support the elaims of the appellant but very
little, if any, testimony for the applicant got into the
record on one or two important issues in this case. Much
more could have heen presented on hehalf of the applhi-
eant to make a more complete picture. This is certainly
not a eriticism of the appellant nor of its attorneys. They
fulfilled their obligations very commendably but it is re-
orettable that for the interest of the applicant, that the
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witnesses could not have heen more thoroughly eross-
examined in the applicant’s interests on these important
issues suggested or that evidence could not have heen
introdued to more completely present the case of the
applicant.

For the sake of brevity the respondent is assuming,
on the basis of the record and statements in appellant’s
hrief, that there are no issues or controversies in this

case on the following points:

1. THAT TIIE CAUSE OF THE APPLICANT’S
DISABILITY WAS  SILICOSIS-TUBERCULOGSIS,
AN OCCUPATIONAL DISKEASK, AS DEFINKD BY
UTAH LAW.

2. THAT TITI APPLICANT WAS EMPLOYEKD
BY THIE APPELLANT FOR A CONTINUOUS PHR-
IOD OF OVER TEN YEARS PRIOR TO HIES Bl-
COMING DISABLED, AND THAT THE APPKL-
LANT WAS THE APPLICANT’S LAST EMPLOYER
PRIOR TO THE APPLICANT’S PERMANIKNT DIS-
ABILITY.

3. THAT THE APPLICANT WAS CONTINU-
OUSLY EMPLOYED BY THE APPELLANT FOR
OVER SIXTY DAYS PRIOR TO JULY 1, 1941,
WHICH WAS THE EFFECTIVE DATKE OF TIIG
OCCUPATIONAL DISEASE DISABILITY ACT OF
THIS STATE.

4. THAT THE PERMANENT DISABILITY OI°
THE APPLICANT OCCURRED WHILE HE WAS
STILI, IN THE EMPLOY OF THE APPELLANT
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AND THE APPLICATION OF THE APPLICANT
WAS FILED IN TIME AND IN DUE FORM AS R[i-
QUIRED BY LAW.

It appears therefrom that the only issues remain-
ing are, to-wit:

1. WAS THE APPLICANT EXPOSED TO SILI-
CON - DIOXIDE DUST IN SUCH QUANTITIES
WHILE WORKING FOR THE APPELLANT SO AS
TO BE CONSIDERED AS HAVING BEEN “INJUR-
IOUSLY EXPOSED” TO THE HAZARDS OF THIS
OCCUPATIONAT: DISEASE FOR THE PERIODS
OF TIME REQUIRED BY LAW?

2. WHAT DOES IT MEAN TO BE “INJUR-
TOUSLY EXPOSED” TO THE HAZARDS OF THE
OCCUPATIONAT DISEASKE?

3. WAS THE EMPLOYMENT OF THI. APPLI-
CANT WITH THE APPELLANT DURING THE
PERIOD REQUIRED BY LAW THE PROXTMATI
CAUSE OF THE APPLICANT’S DISABILITY?

The respondent feels that all the issues in this case
are so closely related that they can easily he discussed
all at one time. The statutes of this state designate the
employer, who is liable in those cases, of disability where
occupational diseases are involved. Section 42-1a-14,
Utah (lode Annotated 1943, reads as follows:

““Where compensation is payable for an oc-
cupational disease the only employer liable shall
be the employer in whose employment the em-
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ployee was last injuriously exposed to the haz-
ards of such disease, provided that in the case of
silicosis the only employer liable shall be the ein-
ployer in whose employment the employvee was
last exposed to harmful quantities of silicon di-
oxide (S10,) dust during a period of sixty davs
or more after the effective date of this act.”’

Respondent maintains that the applicant was injur-
iously exposed to the hazards of silicosis for the periods
of time required by law and that it further occurred
while the applicant was employed by the appellant, also,
that the appellant was the applicant’s last emplover.

Silicosis is defined by our statute in Section 42-1a-
29, Utah Code Annotated, 1943, as follows:

“For the purpose of this aet ‘silicosis’ is
defined as a chronic disease ol the lungs caused
by the prolonged inhalation of silicon dioxide
dust (S10,) charaeterized by small diserete no-
dules of fibrous tissue similarty disscninate:d
throughout both lungs, causing a charaeteristic
X-ray pattern, and by variable clinical maniles-
tations.”’

Supreme Court cages are unaniinous in upholding
the medical profession i the determination that silicosis
under average conditions develops very slowly. Some
types of silicon dioxide dust cause it to develop faster
than other types of dust, but dust is necessary to de-
velop or cause the disease because it is not a germ di-
sease. It is, therefore, obviously clear why suech a word-
ing would be put into our statute. (Seec. 42-1a-29). Tt is



impossible to determine just when the first reaction to
silicon dust takes place in a person’s lungs. Tt is known
that a long exposure must normally be necessary heiore
it can even be materially detected. It is again, therefore,
obvious for the sake of fairness to the working man, why
our law also makes the last employer of the workman
liable if the workman is injuriously exposed to silicon
hazards while in his employ. This is regardless of any
prior exposures on other jobs.

It is also to he noted that statistics quoted as to the
amount of silicon dust per eubic foot are onlv averages
at their best. These amounts and statisties are given
as the amount of dust needed to start the disease on a
normal, average, healthy person. Authorities are in dis-
pute even over these figures, but no one knows what
amount of dust it takes to keep the disease going, to
move the disease from one stage to another, or to cause
the disease to develop to a point where tuberculosis
would superimpose itself. Each person reacts differently
and has his own weaknesses and immunities. In the case
of Argonaut Mining C'o. vs. Industrial Accident (fommix-
sion (Cal.) 70 Pac. 2d 216 at page 219 the court held as
follows:

“Some men appear to be immune from the
disease, hut a large proportion of those who are
engaged in such pursuits are suseeptible to sili-
cosis. The incurring and development of this di-
sease depend somewhat upon the constitution of
the eraplevee and upon the eonditions under which
he works. The course of the disease may be rapid
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or gradual, sometimes extending over a period
of several years before the vietim is finally dis-
abled for the performance of manual labor. That
was evidently true of the claimant in the present
proceeding.’’

Even medical and engineering authorities are not in
accord and also differ on the statisties quoted where it is
attempted to show what are and what are not dangerous
quantities of silicon dust. One thing is certain, however,
that no doctor or engineer knows the minimum amount
of silicon dust per cubic foot that is injurious to any
particular person. Kvery person reacts differently. It
appears to the respondent that this is the important
factor in this case and all other such cases. A worker
only need be ‘‘injuriously exposed’” under our law. [t
only need be shown that injury resulted in his particulav
case. The law has set up no amounts to indicate the
amount of silicon dust concentration which would be
necessary to induce silicosis on any one worker or on
workers generally. Certain evidence was introduced un-
controverted at the hearings in this case as to the
amount of silicon dust necessary to produce silicosis,
also as to the amount of silicon dust which was present
where the applicant had been working at the mine. These
witnesses, including the doctors who testified, were all
emplovees of the appellant and, as shown above, the ap-
plicant had no attorney so that these witnesses were not
eross-examined nor was other evidence introduced to
controvert the appellant’s witnesses. There is, however,
available evidence which could eontrovert the evidence of
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the appellant’s testimony given by its employvecs. This
houvorable hody has already passed on one such eaze, has
referred to the particular source of sueh testimony and
has adopted such testimony as a part of its decision. In
the case of Uta-Carbon Coal Company vs. Industrial
Commission (Utah) 140 Pac. 2d 649, the applicant had
worked in various mines in Utah for twelve years and
was working for, and had been working with, the plain-
tiff’s mine in that case for seven vears prior to his dis-
abilitv. An issue arose as to whether or not the silicon
dnst in the plaintiff’s mine was present in sufficient
quantities to he harmful. On page 651 of this decision
our Utah court stated as follows:

“Our legislature has not scen fit to define
what amounts of silicon dioxide dust are to be
considered harmful. On page 57 of Public Health
Bulletin No. 270, appear the following statements
of the report of the International Conference on
Silicosis held in Geneva in 1938, with reference
to the problem of pnewmoconiosis of workers 1in
coal mines:

“(a)  Silicosis oceurs among workers in
coal mines when the dust to whieh they
are exposed contans free silica. The mini-
mum proporiion of silica wecessary to
produce the discase 1s not, n the present
state of knowledge determinable.

(h) Coal dust alone does not, either in
animals or in man produce lesions simi-
lar to those of silicosis.’
As we have stated our legislature has not
defined what are harmiul quantities of silicon
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dioxide dust. The medical profession has not been
able to determine what minimum proportion of
silica may be breathed by man without harm to
himself. That breathing certain amounts of silica
over an extended period of time is harmnful is
self-evident from the effects which produce the
disease known as silicosis. In the absence of legis-
lative or medical standards, in order to give eflect
to the Act, the commission must determine what
are harmful amounts of silicon dioxide dust from
the facts of each individual case. In the instant
case there was sulficient evidence that applicant
was suffering from silicosis; that he had worked
in coal mines in Utah for over twelve years, 7 of
which immnediately preceding the date when he
ceased to work, were spent in the employment of
the plaintiit, Uta-Carbon Coal Co. in its mine;
and that silica was present in the mine;’’

Also in the case now before this court the appl-
cant was sulfering from silicosis, yet it is undisputed
that for over ten years this applicant worked for the
appellant without a sick day. Silicosis comes and de-
velops only through exposure to silicon dioxide dust.
If a case of silicosis is progressive and does develop, the
dust inhaled aids in its development and is injurious.
The disease would not be progressive it the dust inhaled
were not injurious, regardless of the amount. The fig-
ures used by the appellant can only be taken as the
average found with all employees. We are concerned
here with what is harmful to this particular applicant,
not what are the nmiversal averages. The appellant by
his own admission found traces of silicosis on this ap-
plicant in August of 1938. He had heen in their employ
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at that time about three vears, vet thev continued to
ieep him as their employee.

The evidence introduced in this case is conflicting in
places regarding the amount of dust present where the
applicant was working during his 11 years at the appel-
lant’s mine. The applicant himself testified there was
considerable dust where he was working at all times.
FEven though the appellant’s own witnesses were put on
the stand to controvert the applicant’s evidence and
testimony, it is interesting to ohserve that the appel-
lant’s witnesses spoke of measures that had been taken
to cut down the dust hazard but the appellant’s wit-
nesses nevertheless spoke of such dusty conditions that
they were compelled to go home with dusty hats and
dusty clothes which they had worn at the places they and
the applicant had been working. (See the facts stated
above). The fact remains that the applicant’s condition
did get progressively worse and it took eleven years for
the applicant to get from the status of a normally aver-
age healthy man to the status of total disability. Tt is a
known fact that the emplovees of the appellant did then
(1935) and must now undergo a very strict physical ex-

~amination when they enter the appellant’s employ. This

1s evidence of the fact that the applicant was normally
healthy at the time he was hired in 1935. Since then
disabling silicosis developed on the applicant but under
our law 1t is unnecessary to show the date that the first
silicon dust hecame effective.

The dectgion of the Utah Supreme Court in the
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case of Uta-Carbon Coal Company vs. Industrial Com-
mission, supra, holds that the disease of silicosis is con-
tracted the day ‘‘the symptoms appear.”’ (Page 652).
There is not the slightest evidence in the case before
the court that the applicant had any symptoms of sili-
cosis until about January of 1946. The company doctors
testified that they discovered silicosis in its third degree
on the applicant in 1938. Under the theory of the Uta-
Carbon Coal Company case the applicant of the case be-
fore this court contracted silicosis not sooner than 1938
and if the symptoms were necessary as proof, it would
not be until January of 1946. But with either of these,
or a later date controlling, respondent feels that he
has sufficiently pointed out that the applicant worked
in the presence of silicon dust: that the silicon dust that
the applicant did inhale while working for the appellant
was injurious to him and was the proximate cause of his
dicability and that it is unnecessary for the respondent to
show that any given amount of silicon dust was present
in the air at any given time or over any given period
of time.

Tn the case ot Horhison-Walker Refractories Com-
pany vs. Turks (Tnd.) 39 N. E. 2d 791, a question also
arose as to whether or not it had to be shown that the
applicant worked under a given quantity of silicon dust.
The court simply held that it was unnecessary to make
proof of any given amount of dust. The eourt in that
case on page 791-2 held as follows:

““ Appellant contends that there is no evi-
dence that the decedent was exposed to the haz-
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ards of the disease of silicosis while in its employ.
While appellant concedes that the evidence shows
the presence of silica where the decedent worlked,
it insists that there is no evidence that the quan-
tity was present necessary to cause silicosis ac-
cording to the standard of the United States De-
partment of Labor, to-wit: ten million particles
ol dust per cubic feet, eighty-five per cent silica
of the fineness of ten micorns in size over a forty-
hour period per week for a period of five vears.
There is no requirement that such proof he made,
The evidence is ample that silica was present
where decedent worked and was there continu-
ously breathed by him over a period ol more than
ten vears in sufficient quantity to cause silicoxis
and result in his death.

LR RS

The Workmen’s Oceupational Diseases Aect is
a practieal statnte having ior its purpose the ac-
complishment of a definite humane purpose. It
should he mantled in the spirit of the objective,
not shrouded in a haze of over-technical interpre-
tations.”’
(See also Horbison-Walker Refractories Conipany vs.
Harmon, (Ind.) 51 N. E. 2d 398).

Any finding of the Industrial Commission that is
reasonably supported by ecredible evidence should he
supported and not disturbed on appeal. The respondent
in this case is the ultimate fact-finding hody. (See the
following: Marquette Granite Company vs. Industrial
Commission (Wis.) 240 N. W. 793; Square Dee Company
vs. O'Neil (Ind.) 66 N. E. 24 898; and Jaloneck vs.
Jarecki Manufacturing Company (Pa.) 43 Atl. 2d 430).
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CONCLUSION

The award made by the respondent should be af-
firmed and supported for the reasons that: One, the ap-
plicant became permanently disabled by an occupational
disease; two, the applicant was and had been working
for the appellant during the period of time prior to dis-
ability required by statute; three, there was silicon
dioxide dust present at all times at the places where the
applicant was ordered to do his work while employed by
the appellant; four, the dust conditions under which the
applicant worked for the appellant were injurious to said
applicant and caused his case of silicosis to get pro-
gressively worse resulting in complications of tubercular
silicosis and finally in total disability.

Respectfully submitted,

GROVER A GILES, Attorney General
C. N. OTTOSEN, Asst. Attorney General

Attorneys for Defendant.
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