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Supre

IN THE

me Court

OF THE

STATE OF UTAH

GENEVA STEEL COMPANY,

a corporation,

V.

Plaindiff,

THE STATE TAX COMMISSION

OF UTAH,

Defendant. |

BRIEF OF PLAINTIFF

L

STATEMENT OF FACTS

L

(‘ase No.
7236

The bhasic facts are largely stipulated (R. 10-17)

and not in dispute (R.

187).

a. The Sale of Genewva.

By the original of Exhibit B herein (R. 21-32) dated
June 19, 1946, the Government of the United States sold

to plaintiff, Geneva Steel Company, a wholly owned sub-

sidiary of United States Steel Corporation, the

(XA

¢neva

Steel Plant.”” The Government had constracted and op-

1



erated this integrated steel plant in Utah in connection
with World War 1. (Stip, par. 7 to 12, R. 11-12.) As the
purchase price plaintiff paid the Treasurer of the United
States $40,000,000.00, the lump sum consideration for the
conveyance to it of the ‘‘(leneva Steel Plant.” (Kx. B,
R. 21-32, and Stip. Par. 5, 12 and 14, R. 11-12.)

In addition, plamntiff bought from the Govermment
certain ‘‘Inventeries’” for an additional and separate
purchase priee. This price was based upon unit prices
applied to the inventories actually on hand as of the ef-
fective date of sale, midmght June 18, 1946 ; was finally
eomputed to be $7,175,345.00; and was likewise paid to
the Treasurer of the United States., (Kx. B, R. 21-32 and
Stip. par. 6, 12 and 14, R. 11-12.)

[n construeting, operating and so disposing of both
the ‘““‘Geneva Steel Plant” and the ‘‘Inventories’, the
Federal Government functioned throungh the Reconstrue-
tion Finance Corporation, a wholly owned government
instrumentahity. (Stip. par. 3, 7, 8, 9 and 10, R. 10-12.)
However, in conneetion with the over-all disposal of its
entire War Plant C'ongress required Reconstruction Fi-
nance Corporation (as 1t did all other government
agencies disposing of war surplus property) to utilize
the over-all selling and policy-making serviees of the
War Asgssets Administrator. who was a federal attorney-
in-fact for ‘hat purpose. (Stip. par. 4, 23 and 24, R. 10-
15.)

The basie contrace ol sale for “‘Geneva’ and the

“Inventories,”” Iixhibit B, states that ““Reconstrucetion



Finance Corporation’ was ‘‘Seller” acting by and
through’’ the “*War Assets Administrator.”” (Stip., R.
21-32.) Likewise read the subscquent instruments of
conveyance executed and delivered alter the faet of the
sale and in performance of this contract. (Stip. par.
18 and 20, and KEx. C, D), K, I and G ; R. 33-109.) Geneva
Steel Company was in possession of the plant both
before and after the sale, first as operator for the Gov-
ernment and after June 18, 1946 as the owner. (Stip.
par.8 Y9and 12, R.12.)

In effecting the sale, both R.I.C. and the War Assets
Administrator operated through their Washington main
offices. (Stip. par. 25b, R. 16, 32.) Geneva Steel Com-
pany is a Delaware corporation, with its prineipal place
of operations in Utah. It execnted the contract of sale in
Utah (R. 32), while United States Steel Corporation
guaranteed plaintift’s performance of the contract. (Stip.
Ex. B, R. 32.)

Neither the Federal Government nor R.F.C. and
W.AA,, its two instrumentalities here concerned, is li-
censed or registered as a retailer under the Utah sales
and use tax system. (Stip. par. 24b and 26b, R. 15-16.)
Nor did they mention or pretend to collect any additional
sum from plaintiff denominated or in the nature of a
sales or use tax. This was so both as to the ‘‘Inventories’’

as well as

—admittedly tangible personal property
with respect to sueh components of the ““Geneva Steel
Plant™ whieh might be classified as ‘“‘tangible personal

b

property,”’ as distinguished from the land, water rights,

3



good will and other tangible or intangible assets together
constituting the integrated steel plant. (Stip, par. 21,
R.14))

The lamp sum price for ‘“Geneva’ as an ‘‘inte-
grated steel plant’ was at no time prior to the sale
broken down into component items, either as hetween
real or personal property, tangibles and intangibles,
or as between its four principal physieal locations in
Utah at Geneva, and near Columbia, Payson and Cedar
City. (Stip. par. 15, R. 12 and Fx. B, R. 21-34.) As
appears from Iixhibit A herein (R, 19-20) (amplified in
the Congressional Report on the sale of Geneva) the
price for ‘‘Geneva’’ had no relationship to either cost
or inventory value; the price was based upon the pro-
ductive capacity of this integrated steel plant related
to sueh factors as potential post-war demands for its
produet, potential markets and their location, freight

rates, operating costs and competitive prices.

b. The Deficien:v Assessment by Defendant.

In its administration of the Use and Sales Tax Aets
since 1933, the defendant State Tax Commission of Utah
has consistently and until now without exception con-
strued as exempt such items of tangible personal prop-
erty as might be included in a bona fide sale of an in-
tegrated property unit, as distinguished from inventories.
A list of examples of such sales constitutes Exhibit H
(R. 111). The sale of personal property constituting a

part of an operating unit similar to Geneva except for

4



size has not been considered taxable whether the seller
transferring ownership of such an integrated property
unit was selling one or several units; or to one or several
purchasers; or incidentally invoked the services of a
sales agent to assist in the disposal. (Ex. H, R. 111.)

No exceptions have been made in this policy except
for this instance and the assertion at the hearing before
the Commission (R. 197) and in P. 6 of its decision (R.
213) that it was now intending to proceed against other
buyers of integrated businesses from W.A.A. or R.F.C.

Twenty months after the date of sale, on February
25, 1948, the defendant Commission first levied a de-
ficiency Use Tax against plaintiff. This deficiency as-
sessment is two-fold: it consists of a tax based upon the
purchase price of that portion of the ‘‘Inventories’’
which are not presently agreed by the Commission to be
exempt for reasons not here involved; and a tax based
upon that portion of the “*Geneva Steel Plant,”” as dis-

" which the Commis-

tinguished from the *‘Inventories,
sion has determined to be tangible personal property.
Also included is an interest item for $37,976.69 to March

G, 1948. (Stip. par. 22, R. 14, and R. 1-6.)

Since the lTump sum purchase price for the ‘‘Geneva
Steel Plant’” has not been broken down to ‘‘tangible per-
sonal property,”’ the Commission used an alloeation
which plaintiff had made on December 12, 1946 when
it determined how muech of the $40,000,000.00 was to be

considered real property for the sole purpose of affix-

5



ing the revenue stamns reqiived by the terms of fed-

oral statutes. (Stip. par. 1D and 19, R.12,13)

It has not bheen the poliey of the Federal Govern-
ment in the case of bulk saies or the sales of integrated
businesses to collect from purchasers any  additional
itern in Lo of or decominnted a sales or use tax. (Stip.
pa 20, ROTo, 160 Bt whers i haw »old sleening bags,
cleetrie metors, jeeps o =it iterny, the federad Gov-
ermnent ceneraily bao eollected front purehasers an addi-

4 P

tional pereentage of the purchase price which it has de-

nominated a “eales tad: and this additional sum the
Coverntnent how remirted to varvions state and loeal tax-

ing authorities. (Stip, par. Ma and 26a, 115, 16))

Thus both RO and W.ALAL have cotlected such
Caales tax' in Utah, Bat neither has heen licensed as a
retailer”” under the TMtah law, and both refuse to use
sales tax tokens or {u wie the periodie veport forms re-
quired by the Commmission to he submitted by hicensed
retatlers. (Btip. par. 245 and 26h, B 15, 16.) The Federal
Government hex made it clear that 1t has eoliected sueh
additional items——mnot because of any mandate of state
“tatutes, for it deniex =uch state power-—hut as a matter
of noliev. (e 00 B 114 The Vederal tGovernment has,
however, diselosed to wieh state and loeal taxing agencies,
including the Utah Cominission in this ease, information

with respeet to the wales of Integrated businesses whore



no such “*sales tax”’ was cotlected from the purchasers as

a condition ol the sale. (Stip. par. 25a, R. 16))

On the basis of the foregoing faets which are etther
stipulated or bevond dispute, the Commission rejected
plaintift’s petition for a redetermination August 19,
1948 (R. 214).  Plaintift under Seec. 80-16-12, U.C.A.
1943, now seekws from this tribunal relief from the Use
Tax deficiency assessment which it elalms s improper,

having filed the hond required by See. 80-16-13.

118
STATUTES INVOLVED

In 1933 1Ttah, together with many other states, en-
acted an “‘limergeney Sales Pax Aet.”” This law was
complemented in 1937 by the Use Tax to till in the inter-
state commeree loopholes of the basic sales tax, particu-
larly with respect to prior adverse diserimination against
Utah merchants, (Pax Commission Third Biennial Re-
port 1935-36, p. 54.)

The two taxing statutes are*‘correlative and comple-

L]

mentary’’ and the “‘legislature-created specifie exemp-
tions from the salex tax are also to be treated as ex-
emptions from the use tax.”” Union Portland Cement Co.
v. State Tax Cominission of Uiah (on rehearing), 176 P.

2d R79,



Since the scope of coverage of these aets is here
involved, all sections deemed directly concerned are set
forth in full, togethier with references to other pertinent
sections having generally to do with the taxing scheme

which ave too lengthv to be quoted. All italics are ours.

k) al
a. TFhe Sales Tax Statutes

The title to the Sales Tax Aet, Chapter 63, Laws
of Utah 1933 and now Chanter 15, Title 80, ot the Utah

Clode, states that the act was to impose “¢

a tax upon the
refail purchases of certain cevimmodities, admissions and
gervices.”” The tax is imnosed by Section 80-15-4 upon
“every retail sale of tzmsziiblo personal property made

unthin the State of Utah.”

Seetion 80-15-2(e) defines the terns ““retailer’ and
‘retail sale”” ax follows:

(e} The termn ‘“‘retailer’” means a person
doing o regularly <v'"'anixe<’1 retail business In
tangible xr*r%‘l‘(‘:l roperty, known to the public
as such ond ..«ezlm by t= he yser or eonsumer and
not for resale, and inelrdes commission merchants
farte engoaged in the busi-

and 2l I‘(‘!"S”n" rooly
ness of selling to users or consumers within the
srate of U!:ﬂ. : hut tm torm C“retailer’’ dees not
include {mrmers, sovdencis, stoelmen, noultry-
men. or other rrowers or agriciliural nroducers,
except thase who aye regulariv engaged in the
husines: of haviag or selling for a profit. The
term ““reiail pale” means every sale withwn the
chate of Utal oo o retailer or whelesaler to a
user or consmmier, oxcept sueh sales as are de-
Fined as wholeeslp saler or otherwise exempted
by the terms o this act: bhut the term “‘retail
sale?” s not ttended 1o imclude isolated nor oc-

3



castonal sales by pervsons not regularly engaged
wm business, nor seasonal sales of erops, seedling
plants, garden or farm or other agricultural pro-
duce by the producer thercof, nor the return to
the producer thereof of processed agrieultural
produets.

Section 80-15-2(a) in defining the term ‘‘person’’,
exeludes by implication the United States and its agen-
eles, as follows:

(a) 'The termi “*person’ ineludes any in-
dividual, firn, co-partnership, joint adventure,
corporation, estate or trust, or any group or com-
hination acting as « nnit and the plaral as well
as the wingular nmnher unless the intention to
aive a more Hmited meaning is digeloged by the
context.

Section 80-15-5 provides for the collection of the
tax. The vendor is to collect the tax from the vendee
and ix to file returns bimonthly on forms preseribed by
the Comnission. This seciion also provides for the use
of tax tokens: for plenary regulatory power of the Com-
niigsion over vendors, inceluding vendor-iahility for the

tax; and for interest and penalties thereon if not remitted.

Section 80-13-3 covers licensing of vendors: Section
80-15-9 requires licensees to keep certain records; See-
tion 80-15-10 makes the tax a lien against property of
vendor; Seetion 80-15-11 provides that unpaid taxes eon-
stitute “*a debt due the stafe from the vendor’ and fur-
ther provides methods for colleetion of the deht; while
Section 80-15-19 imposes eriiminal sanetions upon non-

complyving vendors.



[n addition to the specific exemption in Seetion 80-
15-2(e) quoted above of ‘‘isolated’ and ‘‘occasional
sales by persons not regularly engaged in business’ is
the exemption by Section 80-15-6 of ‘‘all sales which the
state of Utah is prohibited from taxing under the Con-
stitution or laws of the United States, or of the state of
Utah.”’

. The Use Tax Statutes.

Section R0-16-3 of the Use Tax Aect, enacted as Chap-
ter 114, Laws of Utah 1937, imposes an excise tax on the
storage, use or other consumption in Utah based upon the
““sales price’” of ‘“‘tangible personal property purchased’’
unless the Saleg Tax has been paid in connection with the
sale or sales are otherwise exempt by the specific pro-
visions of the act or the implied provisions carried over
from the Sales Tax Act. (Union Portland Cement Co.
v. State Tax Conunission, supra.) The section reads as
folows:

80-16-3. Use Tax.

There 1s levied and imposed an excise tax on
the storage, use or other consumption in this
state of tangible personal property purchased on
or after Julv 1, 1937, for storage, use or other
consumption in this state at the rate of two per
cent of the sales price of such property.

very person storing, using or otherwise
consuming in this state tangible pevsonal prop-
erty purchased shall be Hable for the tax imposed
by this act, and the liability shall not be extin-
sished unti! the tax has been paid to this state.

10



Under the Use Tax, too, ‘‘retailers’ must register as
required by Section 80-16-5; and the retailers are per-
sonally liable for the tax which they are required to col-
lect at the time of sale, the tax constituting ‘‘a debt owed
by the retailer to this state.”” (See. 80-16-6.)

Section 80-16-16 provides that the Use Tax ‘‘shall be
a lien upon the property of any retailer’’; and the fol-

lowing definitions contained in Section 80-16-2 exclud-

(%3

ing again by implication the United States as a ‘‘re-

tailer’’, “‘person”’, ete. are sct forth in full:

(a) *“‘Storage’ means and iIncludes any
keeping or retention in this state for any pur-
pose except sale in the regular course of busi-
ness of tangible personal property purchased
from a retailer.

(e} “‘Purehase’ means any transfer, ex-
change or barter, conditional or otherwise, in any
manier or by any means whatsoever, of tangible
personal property for a consideration. A trans-
action whereby the possession of property, is
transferred but the seller retains the title as
security for the pavment of the price shall he
deemed a purchase.

(¢} ““Person’”’ means and inclhides any in-
dividual, firm, ecopartuership, joint adventure, as-
sociation, corporation, estate, trust, business trust,
receiver, syndicate, this state, any ecounty, city,
municipality, distriet, or other political subdi-
vision thereof, or any other group or combination
acting as a unit, and the ploral as well as the
singular nuinber,

(1) “Retailer’” means and includes every
person engaged in the business of making sales
of tangible personal property for storage, use or

11



other consumption; provided, when in the opinion
of the commission it is necessary for the efficient
administration ol this act to regard any salesmen,
representativer, peddlers or canvassers as the
agents of the dealers, distributors, supervisors or
emplovers under whom they operate or from
whom they obiain the tangible personal property
sold by thern, irresvective of whether they are
making sales, cn their own behalf or on behalf of
such dealers, distributors, supervisors or em-
plovers, the commissien may o regard them and
may recard the dealers, distributors, supervisors
or emaplovers, as retatlers for parposes of this act.

(h) *‘Business’ ineiades any aetivity en-
gaged in by any percen or cansed to be engaged in
by him itk fhe object of aain, henelit or advan-
tage either divecet or indirvect.

(1) tTax’” meany the tax pavable by the
person sioring, wsing or consuming tangible per-
sonal property, the storage, use or consumption of
whieh is subject to tax or the aggregate amount
of taxes due from any retailer making sales of
tengible personal property for storage, use or
other consumption in this state during the period
for which Le s required te report his eolleetions,
as the context may require.

(1) “Taxpaver’ shall include cvery retailer,
as herain defined, and everv nerson storing, using
or consuming tangible personal property, the
storage, use or conswmption of which is subjeet
to the tax imposed hyv this act when such tar was
rot pard to a retailer.

Consistent with the definition of ‘““Taxpayer’’, the
civil and eriminal sanctions of the Use Tax Statutes (in
contrast to the Sales Tax Seetion) extend beyond the
“retailer”’ to include the purchaser, who is also with the

retailer directly liable to the state of Utah for the pay-

12



ment of the tax where due. (See sections 80-16-8, 9, 10,
15 and 18.)

e.  The Uniferm Sales Act,

Neither the Sales Tax Aet nor the Use Tax Act pur-
ports to define a ‘‘sale’’) leaving this to Section 88-2-11
of the Uniform Sales Aet (Title 81 of the Utah Code).
Scetion 80-15-2(b) of the Sales Tax Aet does, however,

3

broaden the term ““sale’ to include the following

addition to ‘‘sales” as delined by Utah’s statutes which

otherwise codify the common law definitions:

’ (X1

The term “‘sale™ or *‘sales’” includes install-
ment and eredit sales, and the exchange of proper-
ties as well ax the sale theveof For money, overy
closed transaclion constitutine a sale, and also
mneludes the sale of eleetrical encrgy, gas, services
or entertaimment toxable nnder the terms of this
act. A transaction whereby the possession of prop-
ertv is transferred but the seller retains the title
as xeeurity for the povment of the nrice shall he
deemed a sale.

Attention is particularly invited to the following
definifions eodifyving common law meanings in the Uni-

form Sales Aet

~r
T
k.

-

-1-1. Centracts o Sell and Sales.

(1) A contract to sell goods is a contraet
wherehy the seller aorees to transfer the property
i goods to the huver for a consideration called
the price.

(2) A sole of goods is an agreement where-
hy the seller transfers the property in goods to
the buver for a consideration called the price.

EE

13



11,
STATEMENT OF PGINTS

1. The Scope of the Sales-Uge Tax Aet Does Not

Kxtend to the Transaciion Tere Tnvolved Beeause:

a. The Conveyance of the “*Geneva Steel Plant”’
Was Not a “Sale’” of ““Pangible Personal
Property.”™

b The Transactions by the United States with
resneel fo the Tenevn Seel Plant™ and the
Inventorio " were aot S Retodl BNales™ Made

¢ The Specifie Maempiion !< <eluding from Tax-
ation  ““Isolated” zm:i Y Oeceasional Sales™
Here Applies

2. The State of Utah Does Not Have the Power to
Interfere with the Pispesal by the United States Govern-
ment of Tts Property: and the Utah Statutes Aecording-
ly Exempt from Sales-Use Taxation Sales by the Fed-

eral Government.

3. The Deficicney Use Tax Assessment s Void,
Because If Any Tax Was Here Applicable 11 would Be
fhe Sales Tax.

i

oo The Tax Commission’s Atempt to iax None

thix Tran=action Is Diseriminatory and Thevelore Void

as in Vielation of the Federal and Utah Constitutions.

11



V.

ARGUMENT

1. The Scope of the Sales-Use Tax Acts Does Not
Extend to the Transaction Here Invelved Because:

a. The Convevance of the " Geneva Steel Plant™
Wax Not a ““Sale’™ of “*Tangible Personal
Property.”’

b, The Transactions by the United States with
respect to the ““Geneva Sieel Plant™ and the
“laventories” were not U Retail Sales”” made
by a ** Retailer.”

¢. The Speeifie Fxemption Kxeluding from Pax-
ation *“Ieolated” and * Oceasional Sales”” Herve
Applies.

To come within the scope of the Rales-Use Tax cov-
erage Utah has required three basie conditions before the

statutes are applieable:

(1) There must be a ““Sale™ of “*Tangible Per-
sonal Property™ within the intended sense.

(2) That sale of tangible personal property must
both have been made by o Retailer™ and be
a ‘fRetail Sale.”

3) The sale musxt he neither “lrolated™ nor

( ¥

“*Oceasional,’

. The “Geneva Steel Plant” Was Not “Tangible Per-
soennt Property”.

Here we are exeluding the ““Inventories™, to which
this point is inapplicable. We are using the term

“Geneva’ i the sense not only used by the contracting
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partics under Kxhibit B which was the taxable sale,
but as per paragraph 5 of the Stipulation (R. 11).
There 1t was recognized that what was sold was an
““integrated steel plant,”” including all real and personal
property, and rights and interests appurtenant thereto,
contracts, water rights, mining rights, and permits,
leases, licenses, easements and all other interests or
rights of every character in, or pertaining to, or incident
to the nse or operation of the (Geneva Steel Plant at
Geneva, Utah, the Geneva Coal Mine near Columbia,
Utah, the lron Mountain Ore Mine Facilities at Cedar
City, Utah, the Quarry Facilities at Payson, Utah, and
the Interchange Yard near Columhia, Utah.

True, so defined Geneva necessarily iecludes items
which if' taken separately would be tangible personal
property, just as the light globes, carpets, blinds and
other parts of a house or building might be if treated
and sold separately. But just as every day such items
(in part fixtures and in part personalty) are =old as a
part of the realty, so here with the integrated (feneva
Steel Plant which likewise was sold as a unit.

The legislative intent nof to tax the incidental trans-
fer of title to such personal property when it consti-
tutes but a part of the transfer of an integrated busi-
ness or property unit in the nature of a capital asset to

a new owner, appears from the following :

(1)  The Title of the Sales Tax expresses the in-

tention of the Legislature to tax the sale of “*commodi-
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lLies, admissions and services.”” (Chapter 63, Laws 1933.)
The sale of Geneva wag no more the sale of a ‘‘com-

(%3

modity’” than it constituted an ‘“‘adinisgion’ or a ‘‘ser-

viee’’,

Webster’s Kneyelopedie Dictionary defines *“Com-
modity” as follows: “‘specifically, an article of mer-
chandise; anything movable that is bought and sold, ax

goods, wares, produce of land and manufactarers.”’

This transaction constituted the single sale of an
‘““integrated steel plant,”” comprising in one unit the nec-
essary components of land, buildings, cranes, water
rights, contracts, locomotives, mining rights, condnits,
good will; and all the other requisite items which were
an integral part thereof. True, the plant might have
been, or now ex post tacto may be broken down into
its various parts. But to transmute the single actual
transfer of the wntegrated plant into a series of sales
of its countless parts, some of which may be tangible
personal property, seems to us to do violence not only
to a nonseverable contraect, but to the obvious meaning

of the Utah statutes.

The law speaks of the ““sale” and a tax based upon

»of “‘tangible personal property”

the “‘purchase price’
sold at “‘retail’” by a ‘‘retailer.”” The Legislature did
not speak of a tax based upon the ‘““transfer’ of “‘all
tangible personal property”, sold by ““anyv person in-
cluding the United States,”” and whether *‘incidental to

the sale of an Integrated business, or sold alone as
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tangible personal property.”” ($§80-15-4 and 80-16-3.)

This contract was not divisible, except as between
‘*Geneva’’ and the ‘‘Inventories’’. Battle Creek Wrap-
ping Mach. co. v. Paramount Baking Co., 88 Utah 67,
39 P, 2d 323.

(2) Since 1933 and until this single isolated oeca-
sion, defendant Tax Commission has without exception
construed Utah’s statutes administratively to exempt
such transactions as bevond the intended scope of tax
coverage. Never has it attempted to tax the transfer of
the cash register of the corner grocery store which
changes hands: the chairs, tables and silverware of the
restaurant zold to a new operator; the eleetriec range
incliuded in the sale of John Doe’s homne; or the countless
other transaections identical with the incidental transfer
of tanaible personal property in connection with the sale
of Geneva, except perhaps for size. (Ex. H; R. 111.)

For example, when the old Traction Company sold
its svstem to the Salt Lake City Lines during the war,
no tax was imposed on the transfer of its several hundred
husses—obvionsly tangible personal property. When the
Standard Qil Company of California after the war sold
most of its Utah serviee stations to various independent
““(‘hevron’” owner-operators, the Commission did not
tax the incidental transter to the new owners of the
piumps, ganges and other articles of tangible personal
property comprising the bulk of the transaction. The

examples of Exhibit H could be multiplied endlessly to
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the one end: that until Geneva attracted public attention
no one considered for a moment that the Sales-Use Tax
Acts applied to the transfer to new owners of capital
assets to the extent any tangible personal property was
involved.

(3) The lLegislature has not changed the statutes
to correct the Commission’s construction as contrary to
legislative intent. On the contrary, in 1937 it added the
consistent ‘‘isolated’’ or ‘‘occasional sale’’ exclusion in

defining the scope of tax coverage.

(4) Nothing in the cases decided by this court dis-
cussing the purpose of the Sales-Use Tax Aects or the
construction of the statutes here involved lends support
to the Commission’s novel contention now made with
respect to (Geneva alone.

The nearest applicable case seems Utah Conerete
Produets Corp. v. State Tax Commission, 101 Utah 514,
125 P. 2d 408, where the Commission assessed a Use
Tax against a manufacturer using his own products.
There this court set the assessment aside hecause no
sale at all had occurred as the necessary taxable incident.
Here we ask for the same result, because while a ‘‘sale’’
oceurred, it did not involve the ‘‘retail sale’’ by a ““re-
tailer’’ of ‘‘tangible personal property’’, nonisolated and
nonoccasional, which is the prerequisite of either sales

or use tax liability.

(5) Here at no time has there been a ““purchase

price’’ for the tangible personal property included in
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the sale of (eneva upon which the tax could be based.
This was not by design or a fraud; it is inherent in the
nature of this and similar transactions. (Ex. B and Stip.
par. 12,14, 15,17 and 19; R. 12-13.)

We do not contend that a tax otherwise applicable
san he defeated by the device of lumping the price for
the personal property with the price paid for other
property items. We do submit that the inherent difficulty
in making such a segregation where sales of integrated
husinesses ane concerned, here illustrated by the exten-
sive assumptions that the Commission has made in this
case, argues again that the legislature did not intend to
include transfers of the tangible personal property por-
tions of integrated business within the Sales-Use Tax

coverage.

The nature of this integration is apparent from ex-
amination of ex port facto Fxhibit 9 (R. 175). Included
in the transfer to plaintiff of Geneva were, for exam-

ple, ““Water Claims and Applications’’

together with
“muniments of title””. While in one sense (Restatement
of the Law-Property, Sec. 8(c¢)) such may bhe *‘personal
propertyv”’, tangible and intangible, since 1933 such items
have never been segregated from the realty for sales-and-
use tax purposes in the eountless every-day sales of real
property with accompanying transfers of abstraets of

title, water right certificates, and similar items.

And so with ““all other items of portable and sta-

tionary maechine, tools, machinery and equipment,’’ cte.

20



listed in ex post facto XKxhibit 9 of November, 1946. In
Southern California Telephone Company v. State Board
of Equalization, 82 P. 2nd 422, the Supreme Court of
California held a central telephone exchange to be a
single unat of real property for tar purposes, although
it was composed in part of countless articles readily
portable and not attached to the building in the usnal

sense of fixtures becoming a part of the realty.

(6) Although most states have adopted the Sales-
-Use Tax sysem, and neither government sales of war
plants nor every-day transfers of property units are con-
fined to Utah alone, no other state appears to have at-
tempted sueh aetion as was here initiated by the de-
fendant Commission. However as noted hereinafter,
three states have amended their statutes to cover War

Surplus retail sales.

(7) A further indication of the legislative intent to
exclude transactions of this nature is that generally the
personal property concerned in such cases has already
been subjected, as here, to the coverage of the Sales-
Use Tax Acts at the time each component itemn was pur-
chased at retail prior to becoming a part of the inte-
grated business. Of course this contention is not con-
trolling in itself. Tt does lend practical support, how-
ever, to the elaim that ineidental transfers of the items
of movable, tangible personal property comprising an
integrated business are not again subject o the tax

when the entire business 1s sold as a unit.
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b,  The Transactions by the United States with respect
to the “Geneval Steel Plant” and the “Inventories” Were
Not “Leiail Sales” Made by a “Retailer”.

The Government is not a ““retailer’’, ““doing a regu-
larly organized retail business,”” and ““‘known to the pub-
lie as such.”” (§8 80-15-2(a) and 80-16-2(b).) Those words
apply to the Z.C.M. 1, the corner drug store, the markets,
and the myriad others in the eategories which we all know
to be engaged in the business of selling to econsumers the

rast supply of available “‘commodities’.

“with

The Government was not making these sales

the ohject of gain'’: it was disposing of its Surplug War
. tal il

PPlant construeted and acquired in the tragie “husiness”

of the United States to wage war.

The Government is by implication exeluded as a

Yperson’’; “retailers’ are limited to ““persons’’, by the

wording of the statutes. (§§80-15-2(¢) and K0-16-2(f).)

Kixpressly by § 80-16-2(a) ‘“storage’ (and by impli-
cation, too, both ““consumption” and “‘use’’) is to he
combined with a “‘purchase from a retailer’” before there
is uxe tax liability. Henee, while in a broad sense there-
fore the Government through War Assets Administration
or even RL.C. might have been making sales of jeeps,
sleeping bags and radios to ultimate consumers, still the
United States was not a ““retaiter” as defined by he

statiles here applicable.

Further, the difterence between a retail sale of a

Jeep, and the sale of the Geneva Steel Plant, would seem
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for tax purposs to he at least as readily distinguishable
as the sale of hig cash register by the corner grocer from
sales of his groceries. The Tax Commission has had no
trouble in [ifteen years in saying that the grocer’s ‘‘busi-
ness’” is confined to the sale of groeeries; and thus when

he happened to sell his cash register he was not a “‘re-

.

tailer

Just because a licensed retailer is sueh for some pur-
poses does not subjeet to taxation every sale he makes.
As was said by the Michigan Supreme Court in Acorn
[ron Works v. Auditor General, 294 N.W, 126

To some extent defendants stress the faet that
he plaintift at bar engages in the retail sales
husiness, and has applied for and accepted a -
cense under the general sales tax act; it main-
tains on hand in its shop a stock-in-trade, consist-
ing of from 100 to 200 tons of struectural steel
material.”” But it does not follow from the circun-
staneces just above noted that merely becanse some
of plaintitf{’s transactions are subject to the sales
tax therefove all of ity business is likewise sub-
jeet to the tax, One mayv be both a retailer and a
wholesaler of merchandise, but clearly by the very
terms of the statute (section 2) the sales tax law
applies only to his ““sales at retail.”” And likewise
one mav be hoth a retailer of merchandise and a
dealer in real estate, but even so the sales tax
would not be applicable to his real estate dealings.

As"l‘

The state board of tax administration from
fime to time has echanged its construetion and
method of enforeing the sales tax law as it af-
feets building trade transaetions; but in this con-
nection 1t is sufficient to note that liability for
payviment of the sales tax is controlled by statute.
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[t cannot be imposed by rulings or regulations of
the board.

““Tax exactions, properly or excise, nust rest

upon legislative enactment and collectors can act
only within express authority conferred thereby,
the seope of such laws cannot be extended by im-
plication or forced construction and language, if
dubious, 18 not resolved against the taxpayer.”’
(Syllabus) J. B. Simpson, Ine. vs. O’Hara, 277
Mich. 55, 268 N.W. 809.

So here not only was neither the United States nor
its agencies the R.F.C. and W.A.A. a “‘retailer’’ as de-
fined and required by Utah’s statutes; but to the extent
the United States did make sales at retail in the sense
that the buyers were the ultimate consumers, these sales
were limited to the thousands of jeeps and sleeping bags
and electrie motors. They did not extend to sale of the
single, isolated Geneva Steel P’lant which was a tran-
saction of an entirely different character; namely, the
conveyance of an ‘“wmtcgrated steel plant’ to a mew

operator.

Such transactions are not retaill sales of commodi-
ties; they are sales of capital assets and as such consti-
tute an entirely different category from normal retail
sale transactions. That this difference 1s well recognized
can be proved by reference to income tax decisions, hoth

state and federal.

c¢. The Specific Exemption of “Isolated and Occasional
Sales” Here Applies.

Utah’s statutes specifically exempt from Sales-Use
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Tax Coverage sales which are either ‘‘isolated’’ or in the
alternative, ‘‘occasional”’. Plaintiff contends that the
transfer to it of Geneva comes within that category.

Plaintiff has been restricted by the Government
from selling (Geneva for at least another three years by
the terms of the first sale in its history. (Ex. B, R. 300)
Common knowledge informs us that the sale of Geneva
was not only ‘“‘isolated’’ in the sense that it was segre-
gated and separated from the usual run of sales of
tangible personal property at retail; but also that the
transaction was ‘‘oceasional’” in that it was casual, in-
cidental, infrequent, and pertaining to an occasion—the

tests found in Webster or anyv elementary dietionary.

For example, Webster’s Eneyelopediec Dictionary
defines ‘‘oceasional’’ as: ‘‘Incidental ; occurring at times,
but not regular or systematic; made or happening as
opportunity requires or admits.”’

Publicity attendant the transfer to private industry
of Geneva makes known to every Utahn at least, the
unusual event which has taken place—far beyond the
occasional sale every day of other businesses or inte-
grated properties, including incidental thereto compon-
ent items of tangible personal property which the Com-
mission recognizes are exempt,

The title to Chapter 110, Laws of Utah 1937, which
created this express exemption to the Sales-Use Tax sys-
tem, reads: ‘“An Aet * * * Kxempting from Taxation * * *

Tsolated Transactions and Oecasional Transactions In-
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volving Transfer of Property Rights from Persons not
Engaged in a Regularly Constituted Business or Enter-
prise Subjected to Taxation by the Terms of the * * *
Act.”’

It appears to us obvious beyond argument that the
Federal Government was not so engaged in a ‘‘regularly
constituted business or enterprise’’ subjected to taxa-
tion by the State of Utah.

For convenience we reprint at this time Section 39
from the Commission’s Sales and Use Tax regulations
with respect to isolated and occasional sales (Ex. 1, R.
113):

Isolated or occasional sales made by persons
not regularly engaged in business are not subject
to the tax. Under this rule no sale is taxable if it
is not made in the regular course of a business of
a person selling tangible personal property. The
word ‘‘business’’ as thus used refers to an entier-
prise, engaged in selling tangible personal prop-
erty notwithstanding the fact that the sales may
be few or infrequent.

All sales made by officers of a court, pur-
suant to court orders are occasional sales, with
the exception of sales made by trustees, receivers,
assignees and the like in connection with the
liquidation or conduct of a regular established
place of business. Kixamples of such casual sales
are those made by sheriffs in foreclosure proceed-
ings and sales of confiscated property.

Under both the wording of the statutory exemption
and the Commission’s amplification thereof the exclu-
sion here applies.
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The present attempt to subject this transaetion to
tax coverage appears to be the original idea of the de-
fendant Tax Commission, in this case, aided and abetted
by the Attorney General. (Ex. 3, R. 158-163.) That
attempt, we submit, is contrary to both legislative intent
and the Commission’s own past practice. As shown by
Exhibit ‘‘H,”” the Commission has never before taxed
this type of transaction.

At this point it might be well to refer to the Attor-
ney General’s first opinion of September 25, 1947 (Ex-
hibit 3) wherein he states:

‘‘ An argument advanced by the Geneva Steel
Company which gives me considerably more con-
cern is their contention that the sale of Geneva
Steel property did not constitute the sale of
tangible personal property itself, that the sale
was a sale of an entire going concern and that
no distinction was made between real property
and personal property, and that the entire prop-
erty, beecause of the manner in which it was
handled, took on the characteristics of real prop-
erty. Support is given to this argument by dicta
found in a concurring opinion in the Utah case
of Telonis v. Staley, 104 Utah 505. If, in fact,
this sale had been regarded and treated by the
parties thereto as a single sale of a going old
concern, we would be imclined to follow the lan-
guage of the cowrt in the above mentioned case.
It does not appear, however, that the parties so
considered the sale.”’

When the record in the formal hearing established
bevond argument that the transaction was the single
sale of ‘‘an integrated steel plant”’, for this and other
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reasons, the Tax Commission gave the Attorney General
a chance to correct and change his opinion. Instead he
in effect said by his letter of June 25, 1948: ¢TI will
not change my first opinion even though it was bot-
tomed upon false premises.”’

It was the Attorney General, too, who insisted that
in spite of the Commission’s regulations the deficiency
assessment to be levied against Geneva in this case
should be under the Use Tax law and not under the
Sales Tax Act. (Exhibit 3) The Attorney General’s
letter of December 13, 1947 is also.interesting in that
from his information he then felt that the sale was not
being made by the Reconstruction Finance Corporation.
(Exhibit 3) The record now clearly shows, however,
that the sale was made in Utah by the United States,
which used as its operating agencies the Reconstruction
Finance Corporation for holding title and operating
Geneva, the War Assets Administration merely as the
sales agent, and the Treasurer for payment. (Stipula-
tion pars. 4, 13 and 14.) But as noted, the Attorney
General directed the Commission nevertheless to make

the assessment. (Exhibit 4.)

Recourse to the laws and interpretations of our sis-
ter states indicates a few instances where the 1solated

and occasional sale exclusion has heen interpreted.

In Towa, under Rule 30, receipts from *‘casnal or iso-

b

lated sales’ are not subject to the sales tax law. Kx-

amples are where a person sells his household furniture
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or a farmer his farm implements. (CCH 60-233.)

In Alabama there is a smiliar exemption, and an At-
torney General’s opinion May 12, 1937 (CCH 65-057.07)
held—*‘ Property may be sold by a retailer frece from the
tax as an oceasional sale if the sale of such property is
entirely disassociated from his retail business and if the
property was originally pnrehased for his own personal

use.

In Arkansas, Seetion 14093.4(m) contains an exemp-
tion which reads: ““(ross receipts or gross proceeds de-
rived from isolated sales not made bv an established

husiness.”’

There 1s a similar exemption in the Illinois law for
““1solated or occasional sales of tangible personal prop-
erty at retail by a person who does not hold himself out
as engaging in the husiness of selling sueh tangible per-
sonal property.”” Under the Regulations, Article I, an
example 18 given of a retailer selling tangible personal
property such as machinery or other capital assets which
he has used in his business and no longer needs and
which he does not otherwise engage in selling as a part

of his regular business.

In Michigan, Section 3619.1 states that the term
‘““sale at retail’”’ shall not include an isolated transaction
in which anxy tangible personal property is sold, trans-
ferred, offered for sale, ete., not in the ordinary course
of repeated and sueeessive transactions of a like charace-

ter. An example cited by Regulation B interpreting this
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statute i¢ a cale by a merchant of his cash register. (CCH

60-021.)

In South Dakota the law provides: *‘the isolated or
oceasional sale of tangible personal property at retail
by a person who does not hold himself out as engaged in
the business of selling sneh tangible personal property
at retail, does not constitute such a person a retailer.”

HVP

The Regulations then state that his means a mer-

chant may sell his store fixtures or a farmer may sell a
horse or cow. Disposal of property for purposes of

E e

liquidation are deemed to be tangible sales.”’

In Washington, by Rule 1006, sales are deemed to be
““oceasional or isolated’” when made by a person who 1s
not engaged in the business of selling the tvpe of prop-
ertv that mayv be incidentally sold by him. Examples
given are the sales of capital ascets. (CCH 64-003.) The

3

use tax is there called the ‘‘compensating tax’’, and it

contains no exemption for casual sales. However, in a
ruling under the same Rule 106, interpreting Secetion
8370-32 of Washington's Code, 1t was held:

Under the said ruling the retail sales tax
would not apply upon such transactions (casual
salex). Furthermore, the use of property so ae-
quired would not he subject to the compensating
tax. The same reasoning for granting inmunity
on the retail sales tax would apply to the com-
pensating tax, and this Commission has uniform-
Iv applied such interpretation in such cases,

This ruling is similar to that of this court in Union



Portland Cement Company v. State Tax Commission,

snpra.

From the undisputed facts plaintiff submits that
with respeet to the (lencva Steel Plant, no ‘‘retail sale”’

b

of ‘“‘tangible personal property’’ occurred within the in-
tent of Utah’s Legislature expressed in the statutes as
enacted. And with respeet to both ‘‘Geneva’ and the
“‘Inventories’’, plaintiff submits that there occurred no
<ale bv a “retailer’” as was also required by the Legisla-

tnure as a prerequisite {o Sales-Use Tax liability.

And turther, in the light of the exclusion of isolated
and occasional sales fromn tax coverage, Utah’s Legisla-
ture never intended to subjeet such transactions to taxa-

tion,

2. The State of Utah Does Not Have the Power to
Intecfere With The Disposal By the United States Govern-
ment of Its Property; and the Utah Statutes Accordingly
Tixempt From Sales-Use Taxation Saies by the Federal Gov-
ernment.

The next basis for plaintiff’s claim that the tax
assessed by the defendant is improper is that these sales
bi the federal government are exempt by reason of that
mery fact. This contention is two-fold; not only is it
beyond the power of the State of Utah to interfere with
the sovercign United Siates in the performanece of the
fatter’s governmmental unctions; but also in recognition
ol that principle both the Utah Sales and Use Tax stat-

utes have exempted such sales from tax coverage.
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a. Utzh has exempted sales by the Federal Govern-
ment.

In full recognition of the principle that one sovereign
cannot interfere with the functions of another sovereign,
Utah in enacting 1ts Sales-Use Tax plan carefully avoided
interfering with the Federal Government by excipting

sales made by it.

Thus Utah under both the Sales and Use Tax Acts

has excluded the Federal Government from itg defini-

X X3 b

tion of a ‘“‘person’’, who as a ‘‘retailer’ makes retail
sales. (§480-15-2(a) and 80-16-2(e).) Accordingly the
United States is not required by the terms of Utah
statules to cither colleet the tax or report with respect
thercto ($ 80-15-D) : to be licensed (80-15-3) ; or registered
(§ 80-16-5); to keep the required records (§ 80-15-9);
its property is not subject to a lien (§§ 80-15-10 and 80-
16-16) ; no debt i1s owed by the United States to Utah
(§§ 80-15-11 and 80-16-6) ; nor 1y the United States erim-

inallv liable for failure to collect the tax (§ 80-15-19).

Also, §§ 80-15-6 and 80-16-4(b) expressly exempt
transactions which the State of Utah ‘‘is prohibited
from taxing under the Constitution or Laws of the
United States.”’

From these provisions it seems clear that Utah’s
Legislature explicitly directed the Commission to keep
““hands oft”” of sales of tangible personal property made
by the Federal Government, to the same effeet and ex-
tent as if the statutes expressly exempted ‘‘sales by the

Federal Government.”’ To construe Utah’s statutes other-
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wise would not only be inconsistent with the specific
directions indicating intention to exempt, but would risk
the very constitutional pitfalls hereafter diseussed which

it seems plain the Legislature expressly sought to avoid.

No doubt the defendant will say: Utah is not inter-
fering with any function of the United States. We are
only exacting a tax after the property has been trans-
ferred to plaintiff hy the Federal Government, and we
seck to tax not this disposal, but plaintiff’s storage, use

and consumption of the property here involved.

In the first place, such contention ignores the direct
effect of such a tax on the disposal thercof by the Govern-
ment which is hampered in its efforts pro tanto to the

extent of the ex post facto tax.

Also, contrary to the Commission’s contention, not
all “‘uses’’ are subject to Utah’s Use Tax unless express-
Iy or impliedly exempt. As previously noted, it is a gen-
eral condition precedent to any tax that the ‘‘use’’ fol-
low « purchase from a *‘retailer’’. While under the Sales
Tax Act this sale by a retailer ig the express incident
taxed, still in the case of the Use Tax it is likewise es-
sential but as a condition precedent to the named tax-

ing incident of ‘‘storage, use or other consmnption.”’

In the Utah Concrete Produets (lase, supra, the
(fommission, attempting to use the Use Tax as the con-
venient catehall for any storage or use, was told by this
court that ““the Legislature contemplated transfer of

right, title or property from one person to another’’ as
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the necessary condition precedent. This case now goes one
step further: while a transfer did take place, it was not
the kind of transfer contemplated by the Legislature
since inter alia made by the Federal Government. And
since sales by the Federal Government are excluded, the

" nor a ‘‘retailer”’

Government being neither a ‘‘person
under § 80-16-2, the necessary condition precedent is here
missing. Just as where storages or uses occur where no

sale has taken place, there is here no liability imposed.

The clearest spelling-out of this Legislative intent
is perhaps § 80-16-2(a) which in these words so restricts
Use Tax liability to instances where tangible personal
property is ‘‘purchased from a retailer.”” But the pat-
tern to exclude federal sales is comsistent throughout
all the other provisions of both the Sales and Use Tax
Acts.

No doubt, too, the defendant will argue that the
trend away from inter-governmental immunity here ap-
plies, and the point next argued by plaintiff is no longer
the law.

But should it be that under today’s concepts Utah
now has the power to tax such transfers by the Federal
Government, still the Utah statutes have not at least to
date been amended to extend tax liability to such trans-
actions. The Legislature still must act, as did that of the
State of Towa which recently amended its Section 6943.-
076 to read:

Section 6943.076. Exemptions.

1. The gross receipts from sales of tangible
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personal property which this state is prohibited
from taxing under the Constitution or laws of the
United States or under the Constitution of this
state. (This is the same exemption found in the
Utah sales and use tax.) Purchases of tangible
personal property from the Government of the
United States or any of its agencies by ultimate
consumers are hereby declared to be subject to
the state use tax.

The last sentence was added by amendment, it hav-
ing previously been held that sales by the Government
were not taxable. (CCH 60-211.)

This court has held that an amendment would still
be required in such a case. Van Cott v. State Tax Com-
mission, 98 Utah 264, 95 . 2d 740, involving the disap-

pearance of the inter-governmental income tax immunity.

By substantially the same language as in the case
of Towa, California (Sec. 6402) and Connecticut (Sec.
1351.58) have likewise recently amended their Sales-Use
Tax laws to now include ‘“property reported to the Sur-
plus Property Board of the United States’’.

b. Utah Lacks Power to Interfere with Functions of
the Federal Government.

The sovereign Government of the United States with
respect to the very transactions now sought to be tawed
by the Commission has said:

“Tt is generally recognized that the War As-
sets Administration and other disposal agencies of
the Federal Govermnent cannol be subjected to

any stale or local tares with respect to sales made
by them. * * * The principle * * * must be recog-
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nized as remaining unimpaired by anything we do
with respect to this tax problem.” (Ex. J, R.
114.)

Mindful of this current reiteration of a fundamental
principle of constifutional law, declared by the United
States Supreme Court in MeCulloch vs. Maryland, 17
U.S. 159, 4 Wheat. 316, 4 1. Kd. 579, we see from para-
graph 25 of the Stipulation (R. 15) and Kxhibit J that
the Government—

(1) has neither been licensed nor registered as a
“‘retailer’’;

(2} hax neither colleeted the tax, nor reported
as required by Utah statutes 1f applicable;

(3) has instructed its Utah office no! to collect
such taxes in such cases ax this.

Thus despite “new Jook’’ concepts, here the Federal
(Government still asserts that for Utah to attempt to tax
federal sales is unconstitutional. True, in fairness the
United States has agreed in the case of retail sales only
to colleet the substantial cquivalent of the Utah tax im-
posed on similar retail sales of jeeps, sleeping bags, elec-
tric motors and the hke, but on s own terms and as a
condition of sale. This is an entirely different sitnation
from submitting to a power to tar, regardless of inter-

governimental courtesyv or fairness.

Here, too, the Federal Government did not and re-
fused to impose paviment to Utah of such equivalent as
a condition of the sale ol Geneva or other integrated war

plants. Failing thix “‘cooperation™ on the part of the
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Government, the defendant Cfommission now ex post
facto asserts an alleged power fo taxr which it never had,
the Federal Gevermnent refuses to recognize, and which
the Legislature to date has never been so bhold as to seek
to invoke,

lenoring the fact that the United States is not a
“retailer’ as defined by statutes which in further re-
speets also exclude the Government : failing to distinguish
between the retail sale of a jeep as personal property and
the isolated and occasional wale of personaltv incident
to the unit eonvevance of (feneva as realty; confusing
the power to tax with the richt of the seller to impose
contractual conditions in making sales; the defendant
on thrice-reiterated adviee from the Attornev General
has finally made this attemapt to colleet additional rev-

e,

I made by the Legislature such an attempt by the
State of Utah to interfere with the Federal Govern-
ment’s dispesal of its property weuld be void. A fortiori
where made by the Comimission in violation of Utah
statutes which are designed and are to be construed to

avoid such aneonstitutional results,

That the doetrine of immunity between sovereigns as
here applied is a living, controlling principle despite
other changes in constitutional law concepts is elear
from similar attempts of the states to tax federal sales
at Post Kixehanges during the recent war, When these
attempts were held void under either the sales or use

tax laws, (e.g., Falls City Brewing Co. v. Reeves, 40

37



F. Supp. 30) Congress corrected what it considered an
unfairness in 1940 by what is now the Aect of July 30,
1947, Ch. 389. (U.S.C.A,, Title 4, §§ 104 et seq.)

But while permitting under that Act state taxing of
military sales of motor fuels, ete., subsequent to 1940,
under sales and use tax aets, in certain specified cases,
Congress maintained the principle of immunity, in part
saying:

(a) 'The provisions of sections 105 and 106
of this title shall nat be decwed (o aulhorize the
levy or collection of any tax on or from the United
States or any instrumentality thercof, or the levy
or collection of any tax with respect to sale, pur-
chase, storage, or use of tangible personal prop-
erty sold by the United States or any instrumen-
tality thereof to any authorized purehaser.

With respect to such sales as those here involved,
the United States has not wailved the immunity of such
transactions from either sales or use taxation, but has
expressly asserted that immmunity. The tax here assessed
is therefore void under the Federal Constitution, Article
6, Clause 2 as an attempt to interfere with sovereignty

without consent of the United States.

3. The Deficicncy Use Tax Assessment Is Void, Be-
cause If Any Tax Was Applicable It Would Be The Sales Tax.

Here the property involved at all times was located
in Utah, where plaintiff took possession. (Stip. par. 13,
R. 12.) In such cases the Commission itself has consist-
ently ruled that it is the Sales Tax and not the Use Tax
that apphies. (Ex. I, Reg. 4, R. 113.)
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When {axable personal property is located
within the state of Utah at the time of sale and
is delivered within the state of Utah, such sale
is taxable (under the Sales Tax Aect) wrrespective
of where the parties to the contract of sale are
located and where the contract was made or ac-
cepled or the funds paid.

This construction has received the suppport of this
court in such ecases as Union Portland Cement Co. v.
State Tax Commission, 170 P. 2d 164, and Whitmore
Oxygen Co. v. Utah State Tax Commission, recently de-
cided by this court, 196 7. 2d 976.

Thus plaintiff submits that the Use Tax applied here
ix vold, for i any tax is applicable, it 1s the Sales Tax;
and the se Tax expressly exenmpts the transaction under

§80-16-4(a) when the Sales Tax is applicable.

Why the defendant Commission choge to levy the
Use Tax is a matter of speculation. Tt may be that it
felt the Sales Tax Aect too clearly exempted sales by the
Federal Government. Perhaps the Commission hoped
that the decision of this court in the Portland Cement
case on rehearing applying the oceasional sale exemption
to the Use Tax might be overlooked or overruled. Still
the facts bring this transaction under the Sales Tax if
indeed any tax s due at all, for ¢ was a Utah sale. Whit-
more Oxyvgen Company, supra. The only act that took
place ontside of this state was the execution of the con-

tract by the Government in Washington. (R. 32))

4. The Defenduant’s Attemupt o Tax Alone this Tran-
aretion is Piseriminatory and Therefore Void as in Violation
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of the Utah and Federal Constitutions.

We have heretofore discussed tully and the record
is explicit with respect to the faets showing that the
Commission is here acting against (Geneva alone. (kKx.
H, R. 111.) When the Comunission so acted it was not
by inadvertence; nor was it a change of policy. Such
transactions have always been and continue to be treated
by the Commission as exempt since 1933. (Stip. par. 27,
R. 17.) The reason for the tax in this case was the
thrice-repeated instruction to the Commission by the
Attornev (Jeneral, dealing only with the (feneva tran-
saction. ([x. 3, R. 158-163, 202.)

Utah’s Constitution says:

All laws of a general nature shall have uni-
form operation. (Art I, § 24.)

No person shall be deprived of * * * property,
without due process of law. (Art. [1, § 27.)

The Federal Constitution by the Fourteenth Amend-
ment likewise prohibits Utah from denying plaintiff the
equal protection of its laws, or depriving it of its prop-

erty without due process of law.

Now, twenty months after the faet, and acting
against Geneva alone, the Commission seeks to extract
the use tax. From the instances suggested in Kxhibit H
it is evident that the Commission is aecting against
(teneva alone, for since 1933 it has exempted such in-
cidental transfers of personal property whether the seller

sells one or several nnits; or divides and sells to more
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than one purchaser; or uses the services of a sales agent
to assist in the disposal. In none of these cases, including
(ieneva, was the owner who sold in the ‘‘business’ as
such of making sales of the tangible personal property

incidentally involved.

This attempt to so diseriminate is void.

While the Commission now suggests that it may pro-
ceed against other war plant purchasers from R.F.C,,
the record is still plain that the Commission is dis-
criminating against plaintiff and may be as to such
other buyers. Under such circumstances the action by

the Commission is still, we admit, improper and void.

That there may be no doubt as to this diserimination
against (GGeneva, we quote from the reluctant testimony
of Supervisor Paul M. Holt, of the Commission, at the
hearing of May 28, 1948. When asked by Commission’s
counsel; who referred to the list of twenty to thirty busi-
ness sales contained in lxhibit H, what the present
instruetions from the Commission were with respect to
these transaetions, Holt sald that a month or so before
this hearing Commissioner Twitehell, with the approval
of Commissioner Brown, said that ‘“in the ordinary
course of our work down there, that we were to audit
all businesses that were acquired from War Assets Cor-
poration or from Reconstruction inance Corporation.”’
(p. 12) On eross examination he then said that in addi-
tion to (Geneva the Utah Oil Refining Company was now

being extended the new tax treatment. (p. 15) But it is
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clear that the administrative construction of the Com-
mission still considers such transactions exempt unless
perchance the seller happens to be either the War Assets
Administration or the Reconstruction Finance Corpora-

tion.

V.

CONCLUSION

In conclusion, it seems apparent to counsel that in
his zeal of advocacy and desire to sustain a tax on any
possible grounds, the Attorney General has advised the
Commission to overlook or ignore certain basic and ele-
mentary rules of statutory construction whieh, if fol-
lowed, lead clearly to the true intention of Utah’s legisla-

ture and support plaintiff’s contentions.

(This 13 apart from faectual errors used in argument
i Kixhibit 3 no longer possible under the record in this
case.)

a. Revenue laws are {o be construed strictly against
the Government and in favor of the {axpayer.

The Attorney General has verbally denied that this
is the rule, but we would have thought that it was an
elementary rule of construction. This for the reason that
tax laws are intended to be plain to the average man so
that he ean both know and anticipate his tax obligations.
Neither plaintiff nor any other ecitizen should be re-
quired to face such ex post facto and de novo attempts
to extort extra revenue, with liability uncertain or un-

expeeted until decision by this eourt.
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Thus this court has said:

The doectrine that taxing statutes are, in case
of doubt as to the intention of the legislature, to
be construed strictly against the taxing anthority
and in favor of those on whom the tax iz levied,
has been well set out in the case of Helvering v.
Stoekholns Enskilda Bank, 293 U.S. 84, 55 S. Ct.
30, 79 L. Ed. 211. See, also, Los Angeles & S.L.R.
Co. v. Richards, 52 Utah 1, 172 P. 474; W. F.
Jensen Candy Co. v. State Tax Commission, 90
Utah 359, 61 P. 2d 629, 107 A.L.R. 261; 25 R.C.1.
See. 307 at p. 1092 Cooley on Taxation, Vol. 11,
4th Ed. See. 503 at p. 1113. * * * (Norville v. State
Tax Commission, 98 UTtah 170, 97 P. 24 937.)

b. The construction given these statutes by the Tax
Commission charged with carrying ouvt the administration
of the tax acts should be given consideration as a guide to
determining what the legiskiture .ntended.

This rule was recentlv expressed in Washington
County v. State Tax Commission, 133 P. 2d 564, 103
Utah 73, where at page 568 the following quotations were

cited with approval:

““ ‘It is a general rule that contemporaneous
construetion by the department of government
speelally delegated to carry out a provision of the
Constitution raises a strong presumption that
such construction, if uniform and long acquiseed
in, rightly interprets the provision. * * * While
sueh  construetion 18 not conclusive upon the
courts, it i¢ entitled to the most respectful con-
sideration.” Wells Fargo & Clo. v. Harrington, 54
Mont. 235, 169 P. 463, 466.

[ LI B

constitu-
at or near the

The construction placed on
tional provisions by officers * * *
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time of the enactment, which has been long ac-
quiesced in, is a just medium for their judicial
interpretation.” Foote v. Town of Watonga, 37
Okl. 43, 130 P. 597, 598.”’

And generally, see 50 Am. Jur. 309, ‘‘Statutes’’,
See. 319.

Again, in 1946 this court said in Olsen Co. v. State
Tax Comunission, 168 P. (2d) 324, 109 Utah 553:

Where there is an ambiguity in the statute
as to whether the latter does or does not cover
a particular matter, a practical construction of
the statute shown to have heen the accepted con-
struction of the agency charged with administer-
ing the matters in question under the statute will
he one factor which the court may take into con-
sideration as persuasive as to the meaning ot the
statute. Kspecially is this true where the ageney,
as In this case, 18 one on whom the Legislature
must rely to advise it as to the practical working
out of the statute and where practical application
of the statute presents the agency with unique
opportunities and experiences for discovering
deficiencies, inaceuracies or improvements in the
statute. .

In this case, uniil the sale of Geneva took place, for
more than fifteen vears the Tax Commission had treated
such sales of integrated businesses as exempt. Now the

Attorney (feneral would ignore all this.

¢. In construing 2 statute the court should consider
the consequences involving eoddities or unfairness which
might follow from one construction and can be avoided by
another construction.
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This rule, quoted from Local Realty Co. v. Steele,
62 P. 2d 558, 90 Utah 468, assumes that the statutory
language is suseceptible of construction. 1f the legislative
intent is otherwise clear the wisdom or unwisdom, con-
venience or inconvenience, or confusion or uncertainty
resulting is of course not the concern of the court. 50
Am. Jur. §§ 380, 383. There is no place for either judicial
or administrative construction. New Park Mining Co.
et al v. State Tax Comnnission, —— Utah . 196 P.
2d 485.

Here, if indeed doubt exists, should the construetion

urged hy the Commission be adopted :

1. Plaintiff, together with other purchasers of busi-
nesses from R.F.C. and others, will face an unforeseen
and ex post facto tax liahility now being or to be 1m-
posed for the first time after fifteen vears’ administra-
tion of the 1Ttah Sales-1Tse Tax Aects.

2. The Commission will face the administrative
task of ferreting out each such purchase, in contrast to
the practicable administrative procedure heretofore fol-
lowed whereby it can check sales from licensed or regis-
tered retailers, and purchasers can anticipate tax liahili-

ty when dealing with such vendors.

3. The present state poliey of encouraging new in-
dustries will be set at naught. The state of Utah will be in
the anomalous position of taking offietal action through

its Governor and others on the one hand to encourage
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business in thix state, welcoming Kaiser-Frazier, Simp-

lot and others; and with the other hand ex post facto

3 ¢ F]

sending “‘ereetings’’ through its State Tax Commission.

4. The court must determine the further problems
of diserimination, interference with federal governmental

functions, and whether the Sales or Use Tax applies.

So plaintiff submits that for the foregoing reasons
the action of the Commission should be held to bhe void

and its defieiency Use Tax assessment should he set

aside. There has heen here no ‘‘sale’ of *‘tangible per-

sonal property” at all within the meaning of the tax

“retail sale’ by a ““retailer’” was involved,

statutes; no
but only an isolated occasional transaction: government
gales are exempt hoth by Utah statutes and by prineiples
of constitutional law; the applieation of the tax here ix
void as diseriminatory and not due process: and if any

tax 1s due at all, it should have been the Sales Tax.

There being substontial cuestion with respeet to
these contentions, thess doub's should bhe resolved in
favor of plaintilf and acainst the tax collectors: and the
Commission should be advised that in cases where alter
due consideration such doubts exist, hereafter it should
resolve such doubts in favor of the taxpaver until the

legislature clarifies the taxing statutes. The Commission
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should continue to make its reports to the Governor and
Legislature as required by §80-5-46 (20), and not take the

law into its own hands.

Respeetfully submitted,

C. C. PARSONS,

WM. M. McCREA,

A. D. MOFFAT,

CALVIN A. BEHLE,
Attorneys for Plaintif!.
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