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In the Supreme Court
of the State of Utah

J. R. WALKER,
Plaintiff and Respondent,
VS,
TRACY LOAN & TRUST COM-
PANY, a corporation as re-
ceiver for WALKER BROTH-

ERS DRY GOODS COM-
PANY, a corporation,

Defendant and Appellant.

No. 5338

ABSTRACT OF RECORD

APPEAL FROM THIRD JUDICIAL DISTRICT

Transeript
Page
The plaintiff on the 19th day of September,
1931, filed in the Distriet Court of the Third Judi-
cial Distriet of the State of Utah in and for Salt

Lake County, the following complaint:
(Title of Court and Cause):

1 Plaintiff complains of defendant, and for
cause of action alleges:

1. That Tracy Loan & Trust Company, a
corporation organized and existing under and by
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virtue of the laws of the State of Utal, is the duly
appointed, qualified and acting receiver of Walk-
er Brothers Dry (Goods Company, an insolvent
corporation organized and existing under and by
virtue of the laws of the State of Utah.

2. That the Tracy loan & Trust Company
was appointed receiver, as aforesaid, by the above
entitled court, in an action therein pending en-
titled ‘‘Real Estate Finance Company, a corpora-
tion, Plaintiff, v. Walker Brothers Dry Goods
Company, a Corporation, Defendant”’, said case
being Case No. 45883,

3. Thai on the 20th day of August, 1931, in
said action No. 45883, an order was duly made and
entered, wherein and whereby this plaintiff,
among others, was ordered and required to in-
stitute an action against the defendant for the
purpose of adjudicating the vights of the plaintift
under his claim to a priority and preference in
the payment of plaintiff’s claim against the de-
fendant, in the sum of $2,909.85, wliich said claim
the defendant has allowed to plaintiff as a com-
mon creditor of the said Walker Brothers Dry
Goods Company, the defendant having denied and
rejected plaintiff’s elaim to a priority aund pre-
ferenee in the paymeut thereof.

4. That by said order of court, the sum of
$11,268.33 was ordered held out of and trom the

funds of the yeeeivership estate for the purpose
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of insuring full payment of the aforesaid claim
of the plaintiff, together with the claims of other
persons likewise claiming a preference, in the
event it should be adjudged that plaintiff, or any
of sald claimants, were entitled to priority and
preference in the payment of their said claims.

5. That plaintiff brings this action against
the defendant by and with the consent of the
Court first had and obtained, as in said order of
August 20, 1931, provided, and for the express
purpose of having his said claim against the de-
fendant paid in full out of the said $11,268.33 held
out of and from the funds of the recelvership

estate, a= aforesaid.

G. That prior to the appointment of the de-
fendant as receiver of Walker Brothers Dry
Goods Company, as aforesaid, the plaintiff de-
livered to and deposited with the said Walker
Brothers Dry (toods Company the sum of $2,909.-
85, to be retained and held by the said Walker
Brothers Dry Goods Company for the sole and
speetfic and special purpose, and that only, of
securing the payment and of paying for the future
@oods, wares and merchandise to be purchased by
the wife of plaintiff from Walker Brothers Dry
Goods store; that the said deposit so made by
plaintiff to Walker Brothers Dry Goods Com-
pany, as aforesaid, was accepted aud held by
Walker Brothers Dry Goods store as a speetal
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fund or deposit in trust for the specific use and
purpose for which it was delivered, received, ac-
cepted and held, to-wit: the satisfaction and pay-
ment of future advances and sales of goods, wares
and merchandise by Walker Brothers Dry Goods
store to the wife of plaintiff, as aforesaid, and not
otherwise.

7. That after the deposit of said $2,909.85,
as aforesaid, and prior to the appointment of the
defendant herein as receiver of said Walker
Brothers Dry Goods store, the wife of plaintiff
purchased and Walker Brothers Dry Goods store
sold to her, merchandise of the agreed value of
$329.98; that sinee the appointinent of said re-
ceiver, the wife of plaintiff has purchased from
the defendant out of the assets of the Walker
Brothers Dry Goods stock, goods, wares and mer-
chandise of the agreed value of $2,006.03, and
after paying for the goods, wares and merchan-
dise so purchased by and delivered to the wife of
the plaintiff, there remains out of said fund of
$2,909.85, the sum of $573.84 due and owing to the
plaintiff from the defendant.

8. That at the time of the appointment of
defendant as receiver, as aforesaid, there came
into the hands of defendant sums of noney in ex-
cess of the amount of plaintiff’s claim.

9. That the assets of Walker Brothers Dry

Goods store coming into the hands of defendant
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were augmented by and to the extent of the bal-
ance of plaintiff’s said deposit then remaining
in the hands of Walker Brothers Dry Goods store.

10. That no part of said claim has been paid
by defendant.

11. That the assets of Walker Brothers Dry
Goods store now held by defendant are insuffi-
cient to pay the general creditors of the Walker
Brothers Dry Goods store more than approxi-
mately fifty-five per cent. of the amount of the
claims of general creditors herctofore presented
and allowed.

12, That except the claim of the plamntiff
against the defendant be decrced and adjudged a
preferred claim, and that the plaintiff is entitled
to the payment thereot in full, prior and in pre-
ference to the payment of the claims of common
creditors, and out of the $11,268.33 set aside for
the payment thereof, as aforesaid, plaintiff will
suffer an irreparable loss.

13. That plaintiff has no plain, speedy or
adequate remedy at law.

WHEREFORE plaintiffl  prays judgment
against the defendant in the sum of $573.84, and
that said indebtedness of defendant to plaintiff
be adjudged and decreed a preferrved claim, en-
titled to be paid in tfull out of said sum of $11,-
268.33, and that the elaim of plaintiff heretofore
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filed with the defendant approved and allowed
and the defendant ordered and directed to pay the
same in full; and for his costs of court herein in-
eurred, and for such other and further relief as
may be proper.

HENRY D. MOYLE,
ROBERT C. WILSON,
Attorneys for Plaintiff.
(Duly verified).

Thereafter the defendant and appellant ser-
ved and filed on the second day of Oectober, 1931,
its

ANSWER.
(Title of Court and Cause):

‘Comes now the defendant above named and
for answer to plaintiff’s coniplaint admits, denies
and alleges as follows, to-wit:

1. Admits cach and every allegation con-
tained in paragraph 1 of plaintiff’s complaint.

2. Admits cach and every allegation con-
tained in paragraph 2 of plaintiff’s complaint.

3. Admits each and every allegation con-

tained in paragraph 3 of plaintiff’s complaint.

4. Admits each and every allegation con-
tained in paragraph 4 of plaintiff’s complaint.
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5. Admits each and every allegation con-
tained in paragraph 5 of plaintiff’s complaint.

6. Answering paragraph 6 of plaintiff’s
complaint, this defendant admits that at the time
of its appointment and qualification as receiver
of Walker Brothers Dry Goods Company, a cor-
poration of Utah, that said Walker Brothers Dry
Goods Company was indebted unto plaintiff in
the sum of $2,909.85, but denies each and
every other allegation in said paragraph con-
tained.

7. Answering paragraph 7 of plaintiff’s
complaint, this defendant admits that prior to the
appointment of the defendant lerein as receiver
of said Walker Brothers Dry Goods Company,
the wife of plaintiff purchased and Walker Broth-
ers Dry Goods Company sold to her merchandise
to the acerued value of $329.98; admits that since
the appointment of this defendant as receiver
aforesaid, the wife of plaintiff purchased from
the defendant out of and from the assets of the
receivership estate goods, wares and merchan-
dise to the accrued value of $2006.03 but denies
each and every other allegation in said paragraph
contained.

8. Answering paragraph 8 of plaintiff’s
corsplaint this defendant admits each and every
allegation contained in paragraph 8 of plaintiff’s

complaint.
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9. Denies each and every allegation con-
tained in paragraph 9 of plaintiff’s complaint.

10.  Admits that no part of plaintiff’s elaim
has heen paid by defendant in its capacity as re-
ceiver but this defendant does hereby signify and
indicate that the said claim of plaintiff’s will be
approved by this defendant in its capacity as re-
celver as a common claim without preference and
with the approval to participate in the same man-
uer and in the same degree in the receivership
estate as other common claims and liabilities of
said Walker Brothers Dry Goods Co. Defendant
particularly denies the right ot plaintiff to assert
an offset of the indebtedness due from the wife of
said plaintiff unto said Walker Brothers Dry
Goods Company and/or unto the said defendant

in its capacity as receiver.

11.  Admits each and cevery allegation con-
tained 1n paragraph 11 of plaintiff’s complaint.

12, Denies each and every allegation con-

tained in paragraph 12 of plaintiff’s complaint.
tel

13, Denies cach and cvery allegation con-

tained in paragraph 13 of plaintiff’s complaint.

Defendant specifically denies cach and every
allegation econtained in plaintiff’s comptaint not

hereinbefore specifically admitted.
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As a further answer and defense to plaintiff’s
complaint this defendant alleges that at the time
of its appointment as receiver of the said Walker
Brothers Dry Goods Company, a corporation of
Utah, that the said Walker Brothers Dry Goods
Company was indebted unto the plaintiff in the
sum of $2909.85; that said indebtedness in favor
of plaintiff is a common claim withont preference
or seeurity and that this defendant in its capacity
as receiver now signifies and indicates that the
said indébtedness is approved as a common claim
without preference and without priority and ad-
mits that the said claim on said basis should parti-
cipate in distributions from the receivership
estate in the same degree as other common claims
and obligations of said Walker Brothers Dry
Goods Co. This defendant specifically denies that
the said plaintiff has any right to preference or
priority in the distribution of the assets of the
receivership estate and further alleges that 1o
right of offset exists in favor of this plaintiff
whereby he may apply the obligations due and ow-
ing from his wife, Mrs. J. R. Walker, unto Walker
Brothers Dry Goods Co. in the sum of $329.98
and/or the obligation due and owing from his
said wife unto this defendant as aforesaid in the
snm of $2006.03 against the obligation due from
said Walker Brothers Dry Goods Company unto
the plaintiff, whether said obligation be adjudged
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to be a common claim or a claim with preference
and priority.

Further this defendant alleges that at all
times cet forth and deseribed in plaintiff’s com-
plaint the said plaintiff was an officer of Walker
Brothers Dry Goods Company, to-wit; a regular-
lv elected, qualified and acting director of said

corporation.

Wherefore, plaintiff prays that the court
make and enter its judgment adjudicating and
determining that plaintiff is not entitled to any
preference or priority in the payment of his
claim; that the obligation due from said Walker
Brothers Dry Goods Co. unto the plaintiff in the
sum of $2909.85 is bul a common claim without
preference or priority of any kind and that the
said plaintiff is entitled to participate in the dis-
tribution of receivership only as a common cred-
itor without preference ov priority of any kind and
that defendant have its costs herein incurred.

FRANKLIN RITER,
WILSON McCARTILY,

Attorneys for Recewer, Suate
312 Kearns Bldg., Salt Lake
(Yity, Utah.

(Duly verified).
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Upon the foregoing pleading and the issues
=] o
thus formed the foregoing action came on for

TRIAL

Before the Honorable William H. Bramel,
judge of the Thivd Judicial Distriet Court of the
State of Utah in and for Salt Lake County with-

out a jury. The trial commenced on the 4th day

of December, 1931 and thereafter such proceed-
ings were had as shown by the

BILL: OF EXCIIPTIONS.

MR. MOYLE: [t may be stipulated in the
case of Walker against Tracy l.oan & Trust
Company thai the evidence produced in the case
of Renshaw versus Tracy Loan & Trust Company,
which has just been tried before your Honor,
shall be considered in this case?

MR. RITER: Miss Chase’s testimony?

MR. MOYLE: 1 don’t care about Renshaw.

MR. RITER: Miss Chase’s testimony, I
object to the further examination of cither party
and subjeet to the objection made by the defend-
ant m the original examination.

THIC COURT: The record may so state.
AMY B. CHASK, a witness for plaintiff,

testified as follows:
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DIRECT EXAMINATION
By Henry D. Moyle.

I am the witness who testified in the prior
case of Renshaw vs. Tracy Loan & Trust Com-
pany.

(). Now, Mrs. Chase, calling your attention
to June of 1930, I will ask you to state whether or
not you had a conversation with J. R. Walker
concerning the account of a Mrs. Frye, who had
had some dealings with Walker Brothers Dry
Goods store prior to that time?

MR. RITER: [ ask for the privilege at this
point of making this witness my own. I want to
lay the foundation for a question.

MR. MOYLIE: Yes, go ahcad. T will with-
draw the first question.

By MR. MOYLE:

Q. What date was it as mnear as you can
recall, Mrs. Chase, that you had a conversation
with Mr. Walker concerning Mrs. Frye’s ac-
count?

A. I think it was in May.

Q. Of what year?

A. 19— I don’t know.

MR. RITER: The receiver was appointed
June 25th, 1930.
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A. It was 1931.

MR. MOYLE: The receiver was appointed
in June of 19301?

MR. RITER: Yes.
MR. MOYLE: June 25th, 1931.
Q. Was this conversation with Mr. Walker

betore the reeeivership?

A. 1 ecan’t remember that.

Q. You were still there as an employee of
the company?

A. 1 am mixed up on the years. 1 think I
could gel the exaet date from the account.

Q. [t was before the receivership?

MR. RITER: Was Richmond (si¢, Drey-
fous) manager of the store at that time?

A, Yes sir.

MR. MOYL4: Then I am going to object.

A. 1 don’t remember the date, the books will
show the date.

MR. RITER: Whether it is before or after
the receivership, I am going to object to the ques-
tion, any conversation she had with regard to
the acconnt of a third person is entirely incom-
petent, irrelevant and immaterial, and is see-
condary and self-serving testimony on the part
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of the plaintiff himself. It is not admissible at
all.

THE COURT: Of course, it depends on the
point of time.

MR. MOYLE: If it was after the receiver-
ship it wouldn’t be admissable at all.

THE COURT: Orif another set of interests
had taken charge of the store. If Walker had
severed connection with the store and ceased to
be a manager giving orders.

MR. MOYLIS: Now, that would be assuming
what the conversation would be. J. R. Walker
was president up to the time of the receivership.

MR. RITER: That at all times during the
deposits which are involved in the Walker case
and up to the date of the appointment of the re-
ceiver, this plaintiff, J. R. Walker, was director
and president of Walker Brothers?

MR. MOYLE: Yes, there is no dispute on
that.

Q. While he was director you had this con-
versation.

A, Yes sir.
Questions by MR. RITER:

Q. And prior to the appointment of the re-
ceiver?
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A. 1 don’t know. I think we better get the
correet date from the books.

MR. RITER: I can’t see the relevancy of
it, Mr. Walker in this case appeared in a private
capacity. He also occupied another position, was
president and director of this corporation for
years and years. [t was during his administration
that this whole plan was conceived. Mr. Drey-
fous carried it forward.

THE COURT: As I understand this com-
plaint, Mr. Walker’s statement of his case is that
he deposited with the corporation—

MR. MOYLE: A sum of money.

THE COURT: To be held by the company
as a fund wherewith to pay for such things as his
wife ordered.

MR. RITER: That 1s it.

THE COURT: Now, the conversation that
he had with an official of the company that
handled that fund, wherein he was giving direc-
tions as to what that fund would be used for and
limits on its use, would be something that would
be inadmissable, wouldn’t it?

MR. MOYLE: It would have to be.

MR. RITER: If the Court please, this whole
thing is inadmissable. Here is a man, an executive
officer, here is a director and president of a cor-
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poration, and against the receiver representing
these creditors, this is absolutely inadmissible.

ARGUMENT.

THE COURT: ™Then you take the stand that
when he put his money up there as against the
subsequent receiver, he virtually made a gift of
that money?

MR. RITER: No sir, he took his chance as
to whether or not his wife would draw merchan-
dise up to that amount.

THE COURT: Now, Mr. Riter, 1 must say,
I can’t at present, think of any fundamental prin-
ciple of law that would force the court to that
conclusion. I will let it in subject to vour objec-
tion.

MR. RITER: May, at this time, the receiver
object to the testimony or any testimony on Mr.
Walker’s complaint on the ground that it does
not state a cause of action for a preference. It
at all times recognizes Mr. Walker as simply a
common creditor without pretference. There was
no trust created, no priovity established and no
cause of action set forth that gives a right to a
priority. May the record so show?

THE COURT: The record may so show,
that you objeet to any testimony being admitted
and also to the validity of the complaint. The
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court will overrule it pro forma and that objec-
tion may stand to all evidence given in the case.

MR. RITER: With proper exception noted.

THE COURT: Your exception may be
noted.

MR. McCARTHY: Also that it is incom-
petent, irrvelevant and immaterial.

TIIE COURT: Very well. The Court over-
rules that objection too, to which you are given
your exception.

MR. MOYLE: As far as Mr. MeCarthy’s
objection on the ground of incompetency is con-
cerncd, if there is anything incompetent about it
on technical grounds, we will eall for him to state
it at this time.

THE COURT: They objected to it on about
every legal grounds to evidence that I am ac-
quainted with. T suppose they objected on the
ground that it is incompetent, no such contraet as
you are talking about could be made.

MR. MOYLLE: If it is that general ground,
I am willing to stand on the court’s ruling.

THE COURT: You may procecd.
By MR. MOYLE:

Q. Just what was this conversation, Mrs.
Chase?
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A. At this time Mr. Walker asked me to
transfer the account of Alice Young Frye from
her savings account to pay the account of Mrs.
J. R. Walker and it left a balance of two thousand
dollars, somewhere around that. He said Mrs.
Walker would be charging more merchandise
and we would use that to pay the account, use
this two thousand to pay the account when her
account was that amount.

Q. As 1 understand it this Frye account
was applied first to the payment of the indebted-
ness then owing the company by Mrs. Walker.

A. Yes sir.

Q. That was some threc odd thousand dol-
lars?

A. Yes sir.
Q. And that left a balance?

A.  Left a balance of somewhere around two
thousand dollars.

Q. If was with reference to that balance Mr.,
Walker told vou to hold it and apply it on the
future purchases of Mrs. Walker, was it?

A, Yes sir.

MR. MOYLE: You may cross examine.
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CROSS EXAMINATION
By Mr. Riter.

MR. MOYLE: 1 will stipulate that Mrs.
Frye’s account is one similar to the Renshaw and
Salisbury account.

MR. RITER: Say that again.

MR. MOYLE: I will say the Frye account
was an account built up in a similar manner as
the Renshaw and Salisbury account.

MR. RITER: 1 ain going to put the whole
history of that in the record.

MR. MOYLE: All right.

Q. Do you know, Mrs. Chase, when this
Alice IFrye account was opened?

A. It must have been before I had the books,
1 never reccived any deposits.

Q. Alice Frye and Alice Youug are the same

person?
A, Yes sir.
Q. Do you kunow who that lady was?
A. 1 never seen her.
Q. Do you know who she was?
A. I know there was such a person.

(). She was employed in the home of Mr.
Walker?
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A. Yes sir.

Q. As a domestic servant?

A. Yes sir.

Q. Did you ever accept any money direct
from Miss Frye?

A. NO.

Q. How was money brought there to the
credit of her account?

A. Mr. Walker always brought it to the
store, 1 don’t think T ever did receive any money
on it myself. I used to figure the interest.

Q. You never saw Miss Frye or Mrs.
Young?

A. 1 never saw her.

Q. Now, can you fix the date when you had
this conversation with Mr. Walker?

A. 1T can’t. T know it seemed to me like it
was in 1931 but the books would show when Mrs.
Walker’s account was paid and the transfer was
made.

Q. Did you know at the time this transfer
was made how much Mrs. Walker’s personal ac-
count was?

A. It was the exact amount that was trans-
ferred, somewhere about three thousand dollars.

Q. The personal account that was due the
Walker Brothers Dry Goods Company?
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A. Yes, it was about this amount. I trans-
ferred enough to pay the account in full.

Q. At the time this occurred did Mr. Walker
present to you any assignment from Mrs. Young
or just tell you to transfer it?

A. Just told me.

(). No written assignment?

A. No.

Q. This was during Dreyfous’ administra-
tion?

A. 1 think it was.

Q. Did Mr. Walker maintain an office at
the company’s place of business at that time.

A. Mr. Walker was always the presideni of
the company.

Q. Did he maintain an office there?

A. No.

Q. Did he just come in the store and tell
you to transfer it?

A, Yes sir.

Q. Didn’t bring any assignment from Mrs.
Young at all?

A. No.

Q. Did vou ever see an assignuent from
Mrs. Young?

A. No.
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Q. Was there ever presented to you, Mrs.
Chase, any written authority from Mrs. Young to
transfer this account to J. R. Walker?

MR. MOYLIE: We object to that, they have
admitted the account as a common claim, admitted
it absolutely. They raised no issue as to wheth-
er there was an assignment.

THE COURT: It is admitted in the plead-
ings in this case?

MR. RITER: Yes.

THE COURT: You are not trying to deny
that?

MR. RITER: No, just trying to get a back-
ground.

MR. MOYLE: T object to it on the grounds
that it is incompetent, irrelevant and immaterial.
THE COURT: What was the question?

(Question read by the reporter).
MR. RITER: That is what I want.
A. T answered no.

Q. The amount at the time of this conversa-
tion was about fifty-five hundred dollars?

A, Yes sir.
Q. Of that fifty-five hundred you say you

drew threc thousand and paid off Mrs. Walker’s
personal account?
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A. Yes sit.

Q. Leaving a balance of about twenty-six
hundred?
A. Yes sir.

MR. MOYLE: She hasn’t pretended to
testify to that.

A. T don’t know the exact amount.

Q. You say that is the time you had this con-
versation with Mr. Walker?

A. Yes sir.
Q. What was it he said?
A. He asked me to transfer enough from this

account of Alice F'rye to pay Mrs. Walker’s ac-
count and transfer the balance to him.

THE COURT: To what?

A. Transfer the balance to his account in
the savings account. In the ‘“cash due President”’
account.

Q. And vou did that by bookkeeping en-
tries?

A. Yes gir.

Q. When you say transferred to his account
in the savings account, you put it in the same
classification as Mr. Renshaw’s and Miss Salper
(sie, Salisbury).

A. Yes sir.
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Q. And it was there standing at the time
of the receivership?

A. Yes sir.

Q. You didn’t open up any special account
to differentiate Mrs. Walker’s balance from the
Renshaw and the Salper (sie, [Salishury) account?

A. No sir.

Q. Was the Walker balance there youn say,
about twenty-six hundred dollars represented in
the total under the account of cash to employees”

A. Yes sir.

MR. RITER: That is all.

RE-DIRECT EXAMINATION
By Mr. Moyle.

Q. You had Mrs. Young’s hook with the ac-
count in it, in your possession.

A. Yes sir.

Q. That is the same as Mrs. Frye!

A. Yes sir.

Q- You had that at the time Mr. Walker told
vou to make this transfer?

A. Yes sir.

Q. And there was this difference, was there
not, between My, Walker’s account and Mr. Ren-

shaw’s, that he had instructed you at that tine,
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as you have testified, to apply the balance on his
wife’s future accounts?

A. He told me to do that but I didn’t make
any special book entry on that.

J. R. WALKER, the plaintiff herein, testified
as follows:
DIRECT EXAMINATION
By Mr. Moyle.

Your name ig J. R. Walker?
Yes sir.

And you are the plaintiff in this action?

I =

Yes sir.

Q. You were connected with Walker Broth-
ers Dry Goods Company for how many years?

A. I was president from 1903 when we
bought M. H. Walker’s interests, I was president
prior to that time.

Q. You were associated with the store prior
to that time.

A. Yes, secretary.

Q. You are familiar with the account of
Miss Frye with Walker Brothers Dry Goods Com-
pany, prior to 19307

A. I put the account there. T was trustee
for her. I held that fund in trust for her.
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Q. And what arrangement did you make
with Walker Brothers Dry Goods Company at
the time vou opened that account, with reference
to it?

MR. RITER: I the Court please, my ob-
jeetion will run to Mr. Walker’s testimony, parti-
cularly on the faet, by his own testimony, that
he was a director.

By MR. RITER:
Q. Were you president?

A. 1 was president when I put the money
there.

MR. RITER: I objeet on behalf of the re-
ceiver to any testimony by Mr. Walker as to why
he put the money there or how he put it there.
His statement that it was put there for Miss Frye
was admissible. Any other explanation of it, the
receiver objects to on the ground that it estab-
lishes a sceret trust against other creditors, a
director of the company participated in it. It is
incompetent, irrclevant and immatevial in the is-

sues of this case.
THE COURT: Objection overruled.
MR. RITER: May | have an exception?
THE COURT: Your objection will go to

each question and answer pertaining to that sub-

jeel.
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MR. MOYLE: Read the question please.
(Question read by the reporter).
A. 1 just put it on deposit for Alice Young.

Q. And on what kind of a deposit, how was
that carried on your books?

A. It was one of those special accounts.

Q. The same as with employees of your com-
pany?

A. Just the same.

Q. And the amount of that deposit showed
on each of vour trial balances?

A. Every trial balance and general state-
nient that was made, all of these savings accounts,
cash due employes, were listed on the trial bal-
ances. Those trial balances came to us once a
month and they were recorded in the record books
that we haven’t been able to find. They were the
only liabilities that were itemized that way in the
trial balance. All liabilities for purchases were
bulk. They weren’{ itemized the same as these
speeial accounts.

THE COURT: In those books vou were not
able to find were what books?

MR. MOYLE: There were the minute books
and they contained the trial balances.

THE COURT: The minute books of the
proceedings of the directors of the corporation?
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MR. MOYLE: Yes, and they were in the
habit and custom of putting in every trial bal-
ance in their directors’ minutes. That is a fact?

A. Yes, they went back forty years.

Q. T show vou what is marked Exhibit ¢“A”’
for identification and T will ask you to state
whether or not that is an audit by Haskins and
Sells made in 19242

A. Yes sir.

(0. Of the business of the Walker Brothers
Dry Goods Company?

A. Yes sir.
MR. MOYLE: We offer this in evidence.

MR. RITER: For what purpose do you of-
fer this, Mr. Moyle?

MR. MOYLE: A good many purposes. To
show there was nothing secret about these special
deposits, that they were put, not only on their bal-
ance sheets, but on their audits that were made and
at the time this particular account was in the
company, the company was solvent and had spe-
clal deposits to cover and protect these special
deposits, and for any other purpose it might be
kept for.

MR. RITER: What does it show as to spe-
cial accounts?
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MR. MOYLE: We may disagree as to what
it shows, but I offer it in evidence at this time.

MR. RITER: The defendant is going to ob-
jeet to the admission of this certified audit of the
Walker Brothers Dry Goods Company, first on
the ground that it is hearsay evidence pure and
simple and not binding on the defendant in any
respect. Second, it is incompetent and irrelevant
as to the issues in this case and then upon the
ground that it has heretofore been inserted in the
record by the defendant.

MR. MOYLE: As to the first ground, 1 will
withdraw the exhibit for the moment, as far as
the first ground for objection is concerned.

By MR. MOYLE:

Q. This audit was prepared by Haskins and
Sells at your request.

A. Yes sir.

Q. And was taken from the books and rec-
ords of your company?

A, Yes sir.

Q. Just as it states on the face of this
report?

A. Yes sir.
Q.  And the company paid for this andit?

A. Yes sir.
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Q. And after the audit was obtained there
were copies of this audit distributed among the
banks and merchandise houses with whom your
company did business?

A. Not with merchandise houses, only placed
with the banks, the banks that requested the copy.

Q. And with the wholesale houses?

A. No, I don’t think ouly the banks and note
brokers with whom we were doing business, prin-
cipally the note brokers.

Q. This audit, from the time it was made,
remained as one of the records of your company?

A. Yes sir.
Q. On file in your office?
A. Yes sir.

MR. MOYLE: We renew the offer.

MR. RITER: Defendant renews the objec-
tion.

THE COURT: Objection overruled.
MR. RITER: Note an exception.

Q. Now, I call your attention especially, Mr.
Walker, with respect to EExhibit ““A”’. Tt was an
audit for the first half of 1924. Calling your at-
tention particularly to what appears on page six
of Kixhibit ‘“A’’, Mr. Walker, under the head of
employees saving accounts, $60,514.55, T will ask
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you to state if, in that figure, was included the
amounts which Mrs. Young or Frye had on de-
posit at that time?

A. Yes sir.

Q. And now, Mr. Walker, you know of your
own knowledge, do you not, as officer and director
of this company, that at the time this audit was
made and from theu on up until November of
1928, Walker Brothers Dry Goods Company was
solvent?

A. Yes sir.

Q. And it was at that time Mr. Dreyfous
went in, as I understand?

A. Yes sir.

Q. And took charge of the store. Were there
any deposits made on this Mrs. Fyre account or
the Young Account after Mr. Drevfous went in,
as far as you know?

A. No sir.

Q. I notice in Ixhibit ““A”’, listed under
clerk (sic, quick) assets, on the third page of the
audit—

THE COURT: Listed under what?

Q. Clerk (sie, quick) assets, a certificate of
deposit on the Columbia Trust Company, Salt
Lake City, for $12,476.00, Continental National
Bank, Salt Lake City, $30,000.00, cashicr’s check,



36

36

32
Walker Brothers Bank, Salt Lake City $10,000.-
00. What is the last item or what was that held
for?
A. 1 couldn’t say as to that cashier’s check,
1 dou’t know right now but the other accounts
ware special deposits.

Q. You have here also a special account at
the Continental National Bank Salt Lake City, of
$17,083.35. For what purpose was that special
account there?

A. I think that was practically the same as
the others.

Q. As your time deposits?

A. 1 don’t remember now.

Q. What were these time deposits kept for,
Mr. Walker?

A, Well—

MR. RITER: My objection, I assume will
run particularly to this question, just propounded
to Mr. Walker.

THE COURT: Just read the question.
(Question read by the reporter).
THE COURT: He may answer.
MR. RITER: Note an exception,

A. They weve a reserve account to take care
of anything in an emergency, the only—
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Q. Go ahead.

A. The only obligation that we had that
didn’t have a due date were these special aceounts.
An employee could put money in today and draw
it out tomorrow or next week and get six percent
interest without notice. All of the other liabilities
had stated dates. Our invoices for merchandise
purchased had dating as had any other account,
all had certain dating, and money from the bank,
all due on a certain date. These gpecial accounts
had no date whatever, all due on demand.

Q. What relation did these special deposits
bear to these special accounts?

MR. RITER: I am going to renew my ob-
Jection and urge and stress it on the ground here-
tofore alleged and on the further ground that such
evidence is absolutely incompetent, coming from
Mr. Walker, as establishing a special trust fund
in his favor, in his individual capacity and let the
record show the objection to that question and

any similar question,

THE COURT: T am aware of the fact that
a trust in real property can’t be established in
(sic, by oral agreement) except in a very excep-
tional instance and I know certain statutory dis-
qualifications of witnesses, but I don’t see where
this falls within any of those principals. Objee-
tion overruled.
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MR. RITER: Note an exception.
MR. MOYLE: Read the question.
(Question read by the reporter).

A. Well, we had those special deposits there
1o take care of the special accounts and other
items as I stated before, those spceial accounts
were the only liability we had that was due on
demand.

Q. Now, I will ask you to state whether or
not this account of Mrs. Yonng’s or Miss Frye’s

was transferred to you?

A. I had for years and years back, she was
our old nurse girl, and I had the handling of this
fund, had it long before I put it in the store. I put
it in there, I was trustec, and in my last year T
had Mrs. Chase transfer it to my account. I didn’t
want to involve her in any receivership proceed-
ings. I was taking care of this fund for her. 1
told Mrs. Chase to transfer it to my accouut and
apply enough to clean up Mrs. Walker’s account
and I would leave the balance there for her ac-
count. She was in the habit of running an ac-
count of two or three thousand dollars a vear. 1
could have drawn it out if I wanted to.

. Mrs. Chase told vou at that time she did
do that?

A. Yes, she did that.
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Q. You left it there upon the reliance of that
statement?

A. Left it there expecting it to be paid on
my wife’s future purchases.

Q. That is the way you want to apply it
now?

A. Yes sir.

MR. MOYLE: Cross examine.

CROSS EXAMINATION
38 By Mr. Riter.

Q. At the time, Mr. Walker, you had this
conversation with Mrs. Chase, in May, 1930, you
were still president and director of Walker
Brothers Dry Goods Company?

A. 1 was only a figure head. 1 was presi-
dent but from the time we sold that, and before
(sic, after) I sold, they consulted me not in any

39 way at all. For that perviod of time I believe
there were only two meetings 1 was called to and
I was called simply because 1 was president of
the company. He never eonsulted me on anything,
went to work remodeling the store, took three
hundred and twenty thousand dollars quick as-
sets and remodeled the building, put it in frozen
assets. That was the eause of the trouble. T was
only a figure head up to (sic after) the time T
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sold out. Prior to that time I had full say sub-
jeet to the approval of the Board of Directors.

Q. Neecessarily, at the time, because you
were president, you were also a director of the
corporation?

A. Yes, president and director. I was only
a figure head from the time he bought in.

Q. You remained president and director
from 1903 down to the date of the appointment of
the receiver?

A. Yesg sir.

Q. And technically today you are president
and director?

A. As far as [ know, I left my name there
with them, after I sold out. He never consulted
me. On the other hand, any suggestion T would
offer he would never listen to in the way of ex-
penditures.

MR. RITER: In order to make my record,
I would like to make a motion for a non-suit upon
the grounds herctofore read into the record in
my objection to the admission of any testimony
in this case.

THE COURT: The record may so state.
May show you are making such a motion.
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MR. RITER: Will it show the court’s ac-
tion on the motion. Will the record also show the
court’s action on my motion for a non-suit?

THE COURT: Yes, the motion is denied.

MR. RITER: With proper exceptions neces-
sarily.

On the 12th day of May, 1932 plaintitff and
defendant entered into a written stipulation pro-
viding among other things:

That the bill of exceptions heretofore settled
and filed in that certain action wherein C. G. Ren-
shaw is plaintiff and Tracy Loan & Trust Comn-
pany, as receiver of Walker Brothers Dry Goods
Company, is defendant, now pending in the above
entitled court and cause and designated as Ac-
tion No. 48304, is hereby adopted as an addition-
al record in this cause and as part and parcel of
the bill of exceptions hercin and that the testi-
mony and evidence addueed in said cause shall
he taken as part of the evidence in this action and
that all objections and exeeptions set forth in the
aforesaid bill of exeeptions in Action No. 48304
are hereby adopted as part of the record in this
cause. Further on the 12th day of May, 1932 the
Honorable William H. Bramel, a judge of the
Third Judicial Distriet Court in and for Salt Lake
County, State of Utah, did make, enter and file
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in the above entitled cause the following order
settling the bill of exceptions in the above entitled
cause:

(Title of Court and Cause):

AND BECAUSE, the foregoing evidence,
rulings, exceptions and matters complained of do
not appear of record otherwise than by bill of ex-
ceptions, therefore, I, William H. Bramel, the
undersigned, the judge who tried said action, have
on the request of defendant and by its attorney
and on due stipulation, allowed, settled and signed
this bill of exceptions according to the statute, to
the end that the same be made a part of the record
herein and now order it filed as such.

And I further certify that on the 1st day of
Mareh, 1932 there was signed, entered and filed
in this action the order of this court allowing the
defendant to and including the 26th day of May,
1932 within which to settle, sign and file its bill
of exceptions in the above entitled action.

I do hereby certify that said bill of exceptions
contains all of the evidence in said cause and that
said exhibits attached thercto arce exhibits in-
troduced in the trial of said aetion.

And I do hereby further certify and deeclare
that by stipulation of counsel in open court at the
trial of the above entitled action the evidence



39

theretofore introduced at the trial of that certain
action wherein C. G. Renshaw is plaintiff and
Tracy Loan & Trust Company as receiver of

48 Walker Brothers Dry Goods Company is defend-
ant, now pending in the above entitled court and
designated Case No. 48304, was adopted and made
a part of the testimony and evidence in this
cause, subject to all objections and exceptions
thereto. T further certify that by virtue of stip-
ulation of counsel that the bill of exceptions here-
tofore settled and filed in the aforesaid action
wherein C. G. Renshaw is plaintiff and said Traey
Loan & Trust Company, as receiver aforesaid, is
defendant, is incorporated in and made a part of
this bill of exceptions and the same is now hereby
settled and declared to be part of the bill of ex-
ceptions in this action.

DONE IN OPEN COURT THIS 12TH DAY
OF MAY, 1932.
BY THE COURT:

WM. H. BRAMEL,
District Judge.

Pursuant to the aforesaid stipulation and or-
der of court, the following proceedings were had:

Renshaw

26 MR. RITER: Defendant objeets to the ad-
mission of any testimony in this case, on the fol-
lowing grounds and for the following reasons:
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1. By the allegations of the complaint, the
relation of debtor and creditor is clearly shown,
and when that relation is clearly shown, it simply
places the plaintiff and his assignor in the posi-
tion of a common creditor, which the defendant
has always admitted they were. The gravamen of
the eomplaint is claiming a practice (sie, nrefer-
ence).

2. There are no allegations of the complaint
sufficient to establish a construettve trust, or any
other kind of a trust and on that ground there is
no cause of action stated against this defendant,
sufficient to allow the court to hold that this ered-
itor and this plaintiff is entitled to any priority
or auy preference in participating in the distribu-
tion of the receivership of the estate, aud on that
ground we resist the admission of any evidence
on the part of the plaintiff, and would like to sub-
mit authoritics, and argue the same to vour
Honor, if you desire.

Renshaw

27 THE COURT: Well, this matter came up
once before and the ecourt heard some argument
on it, and looked it up more or less.

MR. RITER: But I have goue into the mat-
ter more thoroughly, if your Honor please, and
am better prepared to clucidate the matter, if

vour Honor desires.

THE COURT: You may proceed.
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Renshaw
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JUDGE LEWIS: May 1 suggest to your
Honor that not having been raised on demurrer,
wouldn’t it be better to overrule it pro forma and
receive the evidence, and then argue the question
as to whether there is a cause of action, and then
your Honor can make the findings, and if you find
as a conclusion of law that we are not entitled to
any preference, then the record is complete, but
if your Honor sustains this motion, then there is
no record, except to proceed and then send it back
for a new trial. It seems to me it would be in
the interest of cconomy to proceed with the hear-
ing, and then argue it on its merits.

THE COURT: Then the court will overrule
the objection pro forma.

MR. RITER: May the defendant have an
exception to the court’s ruling, in the record?

THE COURT: Yes. Of course you may
present the same matters again and argue them
later on, and vou may have an exception to the
ruling of the court.

JUDGE LEWIS: Your Honor having heard
the evidence before, I shall not go into the details
m my statement, except to call your Houor’s at-
tention that the first cause of action is the Ren-
shaw claim.

MR. RITER: Couunsel for defendant admits
that the receiver will not be able to pay to the
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general creditors of Walker Brothers Dry Goods
Company more than substantially 55% of the
amount of such claims due such general creditors.

Pursuant to the foregoing stipulation and or-
der, AMY B. CHASE, a witness for the plaintiff,
testified as follows:

DIRECT EXAMINATION
By T. D. Lewis.

Renshaw

29

My name is Amy Chase. I was in the emnploy
of Walker Brothers Dry Goods Company for
about twenty veavs prior to its going into the
hands of the receiver. I was head bookkeeper and
assistant office manager for about fiftecn vears.
During that time I received from various em-
ployees of the company certain deposits. T re-
ceived these deposits for about fourteen or fifteen
vears. I remember receiving deposits from the
plaintiff, C. (. Renshaw and from Miss May Sal-
isbury and continued to reeeive them right up to
the time or shortly before the appointment of the
receiver for Walker Brothers Dry Goods Com-
pany.

Q. Now, during the time you were receiving
these deposits what it anything did you tell Mr.
Reushaw and Miss Salishury?

MR. RITER: We object to that question
and to the mmplications of it on the ground that
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it does not bind Walker Brothers Dry Goods Com-
pany, of what Miss Chase informed these de-
positors at the time she received the money. The
second question is not specific what deposits were
made when she made these statements.

Renshaw

30 THIE COURT: The purpose for which the
deposits were made, of course, is manifiest by the
declaration of the man who gives the money over
and for the purpose of receiving the deposits
when she had received them for 14 years. I should
think her authority to receive them for some
purpose or other would appear presumptive any-
way. The objection is it does not point to any
specific deposit.

Renrhaw
e

MR. RITER: And further there is no in-
dication in there as to the scope of her authority
to make these statements.

THE COURT: You admit the deposits were
made.

MR. RITER: Certainly.

THE COURT: And she says she is the one
that received them. You may conneet it up. It
is preliminary. The ohjection is overruled.

lixeeption noted.

Question read as follows:

Q. ‘“‘Now during the time you weve receiv-
g these deposits, what if anything did you tell
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Mr. Renshaw and Miss Salisbury with reference

to the security of their deposits?”’

A. I told them their money was absolutely
safe, that they could draw it out at any time. We
paid them six per cent. interest twice a year, and
if their money was in for one day, they got their
six per cent. just the same, and if anything ever
happened to the store, they would be paid in pre-
ference to anyone.

MR. RITER: We move to strike out the
last statement, that is a legal conclusion; it is a
statement not binding either on Walker Brothers
Dry Goods Company, or upon the receiver.

THE COURT: The motion is overruled pro
forma. It is preliminary to something else. If
they fail to prove authority on her part to say
that, that might mean that the cvidence should
be stricken out. The motion is overruled.

Exeception noted.

Q. Up to what time did you make that, or
similar statements to the depositors, including
Miss Salisbury and Mr. Renshaw?

A. I made them in the first week in June,
1931.

MR. RITER: I move to strike that out. I
will give Miss Chase a chance to corrcet that.
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A. Mr. Renshaw and Miss Salisbury wanted
to draw money out, and I asked Mr. Dreyfous the
first of June, 1931.

MR. RITER: You mean 1930, don’t you?t

A. Yes, that’s right, I am glad you told me,
1930 is right.

Q. You were saying what Mr. Dreyfous said,
you may continue that, what he said to you?

A. Well, Miss Salisbury wanted to draw
some money, and Mr. Dreyfous told me to tell
her not to worry, her money was perfectly safe,
and she would receive 1t—

MR. RITER: [ ask that my objection go to
all Miss Chase’s testimony, where it pertains to
this plaintiff,

A. —and 1 was being informed that they
were entitled to a preference and their money
would be perfectly safe.

Reunshaw

32 THE COURT: Your objection may be over-
ruled to that question every time it is asked, and
exception noted.

Q. Now did Mr. Dreyfous say anything else
to you with reference to these deposits at that
time, or about that time as to whether they took
preference or not, or aunything of the kind, or
with reference to that subjeet?
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A. Well, every time they asked for any
money I would go to him to see if I should make
a check, and it was the same answer, to tell them
they could have it.

Q. You mean, they could have it at some
future time?

A. Yes, they could have it when they wanted
it. I think Miss Salisbury told me she wanted it
on Monday following the day I asked him, and he
told me to tell her she could have it that day.

Renshaw o . X
: Q. Were they paid anything along as late
as June, 19307

A. Mr. Renshaw was paid something out of
his savings, but I don’t remember what month, it
was in 1930, but I don’t remember what month, it
might have been May or June, I don’t remember.

Q. Now Mr. Dreyfous was General Manager
of the Walker Dry Goods Company at the time
you have referred to him as talking to you, was
he?

A. Yes sir.

Q. Was Mr. J. R. Walker, prior to Mr.
Dreyfous—was he General Manager of the Walk-
er Brothers Dry Goods Company?

A. He was President of the company.

(). He was President and active in the man-
agement, was he?
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Renshaw
: A. Yes.

Q. Now did you ever hear Mr. Walker say

anything about these deposits of the employees?

A. Yes sir.
MR. RITER: We make the same objection.
THE COURT: The same ruling.

Q. Yes, I heard Mr. Walker, at the time
when we were having the books audited, and Mr.
Casella was auditor, he spoke something about us
running a banking system, and Mr. Walker told
him it was as a trust fund for the employees, and
at that time we changed the name of the account
to ““Cash due Employees’’.

MR. RITER: I am going to make another
motion to strike that testimony, not on the
grounds stated before, but on the further ground
that it is irrelevant and immaterial.

THE COURT: The motion is overruled.

Eixeeption noted.
Renshaw

33 Q. What was the account designated in the
books, prior to that time?

A. Tt was just on deposit.

Q. And Mr. Casella called Mr. Walker’s at-
tention to the matter, that it was in the nature of
a banking business, did he?
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A. Yes sir.

Q. Did he say anything that it was probably
unlawful, or anything of that kind?

MR. RITER: We objeet to that as inad-
missible and irrelevant, what the auditor said to
the General Manager of the company. It cannot
be binding on the corporation.

THE COURT: The fact that on suggestion
of some one it was changed, may stand as an ex-
planation of it. And what Mr. Casella said, here
and there, is irrelevant.

MR. RITER: What did you say you changed
the name of the account to?

A. We changed it to ‘“Cash due KEm-
ployees.”’

Q. Now do you kunow whether or not, Miss
Chase, at that time Walker Brothers Dry Goods
Company carried in the banks of the city, one or
more of them, time deposits?

A, Yes, they did.

Q. And was the amount of these time de-
posits more than sufticient to pay all the deposits
made by employces with the Dry Goods Com-
pany?

A. Yes sir.
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MR. RITER: We make a further objection
absolutely to that on the ground that it is irrele-
vant and immaterial; that ean have no bearing on
the relation between these parties and the defend-
ant corporation.

THE COURT: The objection is overruled.
Kxception noted.

Q. Did you hear Mr. Walker, at that time,
or prior to that time say anything with reference
to these time deposits in the banks as related in
any way to these deposits by employees?

MR. RITER: We object; that is not within
the issues of the complaint. It is absolutely out-
side the issues of the case.

THE COURT: The court couldn’t tell
whether it was a deed, gift or donation, unless it
heard evidence concerning the circumstances of
the fund, and the evidence concerning what was
said when the fund was made up. The objection
is overruled.

Exception noted.

(Question read): “‘Did vou hear Mr. Walk-
er at that time, or prior to that time say anything
with refercnce to these time deposits in the banks
as related in any way to these deposits by em-
ployees”’



50

A. Walker Bros. told us they were to cover
any emergency that we needed.

MR. RITER: I move to strike out, and ob-
ject to the whole question again because the an-
swer is not responsive to the question, and shows
an absolute immateriality to the time account,
and the issues in this case.

THE COURT: That answer may go out.

Q. Now the things you have stated today as
having been told you by Mr. Dreyfous and Mr. J.
R. Walker did you in turn tell Mr. Renshaw and
Miss Salisbury those facts?

A. Yes.

Renshaw
35 Q. During the time they were depositing the

money with Walker Brothers Dry Goods Com-
pany?

A. Yes sir.

(). And was it douc by you under direections
from Mr. Walker while he was President and
engaged in the management of the store, and by
Mr. Dreyvfous, while he was Manager?

A, Yes sir.

Renshaw

36 JUDGE LEWIS: The answer that was
stricken out, I don’t know whethier 1 can connecl
it up more definitely or uot, but 1 would like to
ask the privilege of doing if.
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TIIEE COURT: Her answer was that that
time deposit money was for emergencies?

JUDGE LEWIS: Yes, I admit that isn’t
going far enough to meet anything. May I pro-
ceed and sce whether there was anything more
definite stated?

THE COURT: Oh yes, you may.

Q. Now Miss Chase, you testified, which was
stricken out, that Mr. Walker stated these time
deposits in the bank, one or more of the banks,
was made to meet any emergency; now do you
recollect anything that was said with reference
to the deposits of the employees made with Walk-
er Brothers Dry Goods Company, econnecting them
in any way with these time deposits, in emer-
gency?

A. This was what I meant by ‘‘emergency’’;
we had some employees that had, say as high as
ten thousand dollars deposited, if they should
want to draw that ten thousand out, but we didn’t
have that money in owr checking account, or in
the till, we could draw it out of this emergency
account to pay them, this speeial acconnt, if we
had to do that.

JUDGE LEWIS: 1 now desire your Hounor
vacate the order striking her first answer out.
‘With this connection, T think it is proper.
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Renshaw

0
o

Renshaw

37

Renshaw
i

THE COURT: Very well. It may stand.
MR. RITER: We accept.

THE COURT: The court rules now that the
answer, as supplemented by what the witness just
stated, may stand.

Exception noted.

CROSS EXAMNATION
By Mr. Riter.

My duties as head bookkeeper and office
manager of Walker Brothers Dry Goods Com-

pany involved the handling of the general funds
of Walker Brothers Dry Goods Company. Not
only these employee savings accounts but all
funds of the corportaion. I kept the bank ac-
count but I didn’t make out checks for merchan-
dise. I was the control accountant and all the
accounting system centered on me. I had direct and
immediate knowledge of the method of use of the
funds. [ made up the bank account; T had sub-
ordinate employees that did the actual comput-
ing and accounting of the money but it was my

responsibility. T was under bond and any short-
age would have been my shortage. Subordinate
employees were really my right and left hands.
Sometimes the employees came to a particular
window in the store to deposit money and some-
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times they brought it to my desk. Payments on
account by customers I reccived at the cashier’s
window. The funds which were brought to me
- at my desk by these employees or which had been
paid into the window were assembled into all other
funds of the company. Walker Brothers Dry
Goods Company had a number of bank accounts;
Utah State National, Deseret National, the Na-
ttonal Copper. We divided the daily deposits be-
tween these banks. When it came to making de-

Renshaw . L. .
39 posits 1o distinetion as to funds representing em-

ployee savings and funds representing the sales
was made. They were all put together.

Q. You didn’t have one bank account where
vou put the employees savings, a special account,
did you?

A. No.

(). So that in the National Copper or
Deseret or Utalh State or Continental, whatever
it may be, in making up say a deposit of $10,-
000.00 you might we will say in that $10,0000.00
have $500.00 of Mr. Renshaw’s money, the other

representing the sale on account?
Renshaw

39 A.  Yes, but that $500.00 would be in that
special account.

Q. But when you say special aceount, vou
refer to what account?
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A. I was referring to the certificates.
Q. I want to trace Miss Salisbury’s money
and Mr. Renshaw’s money; when it came in in

species, would they bring it in in checks or green-
backs, or gold coin?

A. Well, they would bring it in in different
ways, but never in checks, always in cash.

Q. You didn’t ear mark that money so it
would go right over to the Continental to pay a
time certificate, did you?

A. No.

Q. You didn’t ear mark it so it would be Mr.
Renshaw’s to buy a certificate of deposit, did you?

A. No.

(). But that went into the general aceount
indizeriminately ?

A. Yes.

Q. And at a given time, when the balances

would pile up, and accounts payable would permit,
you would go and buy a time certificate?

Q. What was the practice in buying time

certificates of deposit?

A. Those time certificates—I don’t know
that they always had them, I can’t remember just
how they were purchased.
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Q. Going back into the history of the trans-
action, you say you came on the jab about 18
years, or 14 or 15 years before the receiver was
appointed?

A. T started to work in 1911.

Q. And Mr. Renshaw was cmployed, your
trusted employee at that time, and Miss Salisbury

also?
A. Yes sir.
Renshaw .
41 Q. At that time the record showed they had
deposited their money with this company?
A. Yes sir.

Q. As a matter of fact Mr. Renshaw com-
menced there as a boy, didn’t he?

A. Yes sir.

Q. Of course he did. You followed those ae-
counts there when you came on the job?

A. Yes.

Q. Were you employed in some other de-
partment before you came into the accounting de-
partment?

A. No, I was always in the accounting de-
partment.

Q. For those 14 or 15 years you were always
charged with the responsibility as control ac-
countant?
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A. Yes, I had the general ledger.

Renshaw

1] Q. Now at that time, these employees’ ac-
counts existed, did they?

A. Yes.

Q. Do you recall at that time how much they
amounted to in total?

A. 1 can’t state, but in 1929 they were over
$41,000.

Q. What would you say the peak of the
anmounts was?

A, Well, 1 can’t vemember, they might reach
up to $60,000, but 1 ecan’t remember definitely.

(). As just what werc they designated on the
general ledger?

A. Just as ““on deposit’’.

X3

Q. The first account was ‘““on deposit’’?

A. Yes.

Renshaw
42 Q. And you say it was the time of the gen-
eral audit that yvou changed the name of the ac-
count to ‘‘Cash due FEmployvees’’?
A, Yes sir.
Renshaw
42 (. Now during this entire period of time
was there ever an instance of where you took Mr.
Renshaw’s or Miss Salishury’s money, or Miss
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Smith’s money, and only offered to buy a specific
certificate of deposit?

A. No.

Q. Have you any recollection of that money,
at any time ever being put in a specific bank ac-
count in which was contained only the funds of
these employeces?

A. No.

Q. Does your memory serve you that during
this entire period of years, that the funds re-
ceived from the employees were carried into your
general bank deposits?

A. Yes.

Q. At any time was there any special bank
account of it?

A. No.
Renshaw

42 (). Now can you tell me, Miss Chase, about
how much in amount did these time certificate de-
posits amount to?

A. T can’t remember the amount.

Q. Can you make any comparison between
the amount of the employces’ deposits, as appear-
ine in the books, and the amount of T. D.’s owned
by the company. What is your recollection of
that?
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A. 1 can’t remember the figures, but I know
they were a great deal more.

Renshaw )
43 Q. That is, the time certificates were a great

deal move than the credit standing to the em-
ployees?

A. Yes sir.

Q. What was the practice in buying these

time certificates of deposits, how often would you
buy them?

A. I don’t remember.

Q. Would you do the actual purchasing of
them, or would Walker or Dreyfous, or who at-
tended to that?

Renshaw

43 A. Well, the Manager of the store would
tell us when to get them.

Q. And then would vou draw a check on
vour general account?

A, Yes sir.

Q. Depending, one time it the National Cop-
per Baunk had a surplus balance, you would buy
the certificate of deposit at that bank?

A. Yes.

Q. Were those six or 12 months’ deposits, or
T. D.’s do you remember?

A. 1 dou’t remember.
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44

99

Q. Did you have authority to sign checks, or
check vouchers for the company?

A. Well, T signed them, but they were coun-
tersigned.

Q. One of your subordinate employees would
actually draft the check, and put it through?

A. Yes.

Q. What is your recollection at the time the
receiver was appointed, were there any time certi-

ficate deposits in existence?

A.

Q.

A.

Q.
in?

A.
thinking
came in.

Q.

Yes.
How mueh were they?
[ don’t remember the amouunt.

Do you remember what banks they were

Oh not at the time of the receiver, I was
of the time the Dreyfous administration

You want vour evidence to stand that at

the time the receiver was appointed, there were

1no time certificates?

A.
Q.

hetween

No, noune then.

Do vou know what period of time elapsed
the cashing of the last time certificates

and the appointment of the receiver? To refresh
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your memory, the receiver was appointed on the
25th of June, 1930, a year ago this last June.

Renshaw

44 A. No, I don’t remember.

Q. Would you say several weeks or several
months, or would you make any statement at all?

A. I wouldn’t want to make a statement be-
causc 1 don’t remember.

Q. But you know there were none in exis-
tence at that time?

A. Not at the time of the receiver.

Q. Now you have, of course, a general con-
trol set of books?

A. Yes.

Q. And did you have subsidiary sets?

A. Yes.

Q. Just describe what they were, and how

they correlated with your control set?
A. You mean like the aceounts receivable?

Renshaw

Q. T would like the record to show that, and
you are the best person to give that information.

A. Well, there was the accounts reccivable.

Q. That is, your accounts receivable for your
general customers?

A. Yes, and the accounts payable.
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Q. Were the totals of these each day, or
each semi-monthly, carried into your control set?

A. Yes sir.

(). And debits on your bills for your ae-
.counts payable, were carried over into the control
set, and credit on your accounts receivable were
carried?

A. Yes.

Q. Did you have any subsidiary books car-
rying the names and accounts of the employees,
creditors?

A. 1 did have until Mr. Dreyfous became
Manager and then it was all transferred into the
gencral ledger, each name separately in the gen-
eral ledger.

Q. Now on the control, balance of the con-
trol set, beside your ledger control accounts, after
Mr. Dreyfous administration commenced, I take
it, on the control balance accounts, Mr. Renshaw’s
and Miss Salishury’s names would appear, would
they?

A. No.

Q. Now during the Walker administration
these employees’ savings accounts appeared in
vour subsidiary ledger along with any other ens-
tomers of the store, did they?
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Renshaw . .
A. No, it was always in the general ledger.
Q. During all these years of your adminis-
tration?

A. Yes.

Q. Then what change occurred in the Drey-
fous administration?

A. We used to show on the trial balance
each name, and the amount, but during the previ-
ous administration, it just showed one amount.

Q. Where did you keep the Renshaw and
Miss Salisbury’s separate account?
Renshaw
A. We kept them in the general ledger.
Q. On your balance shects of the company,
yvou showed these as liabilities accounts, payable,
from the very beginning, did you?

A, Yes sir.

Q. You didn’t ever show them as trust
funds?

A. No.

Q. So that anyone reading the trial bal-
ance would judge that was a liability of the com-
pany!?

A. Yes.

Q. And there was no preference of any kind
or priority indicated?
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A. No.

Q. Now, Mrs. Chase, of a given morning,
say that Miss Salisbury brought you $500, or any
one of these depositors, just deseribe for us, how
you would handle that deposit? Undoubtedly Mr.
Renshaw’s account shows that he brought you
$100, 150, or $200 at a time, and you say you have
no recollection of his bringing you any checks?

A. No.

Q. Well, deseribe for us, at the time that
money was received how you handled the actual
money, what you did?

JUDGE LEWIS: 1 can’t admit that Mr.
Renshaw ever brought in two or three hundred
dollars, T don’t think he got salary enough for
that.

THE COURT: Mr. Riter, didu’t you go
into that quite fully, and didn’t she say that they
mingled the money all together in one bag or
satchel, and took it out and deposited it?

Renshaw

48

When you come to pay bills of the company,
vour invoice or your pay roll, did you ever make
any discerimination between the money you re-
ceived from the employees, and the money vou
received from sales?

A. All the money that was received in the
store at all went in together.
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Q. And the obligations of the company, were
paid out of the common fund, at the wvarious
banks?

A. Yes.

(). When you repaid these funds to the em-
ployce creditors, would you write a check on one

bank at one time, and on another bank at another
time?

A. Yes.

Q. You didn’t seleet one bank acecount to re-
pay the employees creditors?

A. No.

Q. You would look at your bank balance,
and see which was running the highest balance,
and payv from that bank, would you?

A Yes.
Q. Did you cver have any instruction at any
time from any officers of the company, ag to the

acecounts to be used in the repayment of these
funds, to the employees’ creditors?

A. No.
Q. Was that left to vour discretion.
A, Yes.

Q. During your entire administration, in
setting up vour balance sheet, your statement of
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the condition and status of the business, have you
any recollection of a discrimination being made
particularizing these obligations to the employee
creditors, to the distinguishing of them from the
other accounts payable?

A. Tdon’t know how to answer that, I don’t
know what you mean.

Q. Well, on your balance sheet they ap-
peared as accounts payable, did they?

A. Yes.

Q. Was there one item of that alone?

A. It was during Mr. Dreyfous’ administra-
tion, while he was manager, it just showed as one
amount, to the employees, but before that time,
on the balance sheet, it had every name and cash
due to each employce, that was on the balance
sheet.

Q. Have you any knowledge of Mr. Drey-
fous at any time issuing financial statements to
the commercial agencies, Dun or Bradstreets, or
to its stockholders, or to any banks here in the
city?

A. They were just made up statements to
Mr. Walker, I don’t know whether he gave them
out or not.

Q. You have no knowledge what was done
with them?

A. No.

Q. Aud couldn’t testify?
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Renshaw

50 A. No. After Mr. Dreyfous took it I think
the statements were given to them, but before
that, 1 don’t know what Mr. Walker did with
them.

Q. You made the statements up to Mr.
Walker, and also to Mr. Dreyfous, these financial
statements?

A. No, I didn’t make up the financial state-
ment, I made up the trial balances and the fin-
anctal statements were made from them.

Q. Do you know who made those?

A. During Mr. Dreyfous’ time, Mr. Camp-
bell made them.

Q. And during the Walker administration?

A. Before that time we didn’t make them up
every month. We gave Mr. Walker the trial bal-
ance, but we used to make them up at the end of
the year. Different auditors would come in and

help.
Renshaw .
a0 Q. Do you recolleet the period covered by
the Renshaw aceount, how many years it was?
TRenshaw
50 A, Well, he had an account there betore 1

went to the store.

Q. What was your answer as to Miss Salis-
bury!

JUDGE LIEWIS: 1 think we have the books

here to show that.
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Q. Have you any knowledge of the cashing
of these certificates of deposit that you have de-
seribed ?

A. No, Idon’t remember about them. I think
Mr. Dreyfous took care of them when he came in.

Q. You would know from your bookkeeping
transactions whether they were cashed or not?

A. Yes, the books would show, but I don’t
remember.

TRenshaw

51 Q. Do you have any recollection of these
time certificates being cashed to meet payrolls or
invoices?

A. No, they were never cashed to meet pay-
rolls.

Q. But when you were making the heavy
spring purchases, or autumn purchases, to take
vour diseounts, you would ecall in that reserve for
that purpose, would you not?

A. 1 don’t remecinber.

Q. You wouldn’t say the company didn’t

do that, would you?

A. 1 don’t remember.
RIE-DIRECT EXAMINATION
By T. D. Lewis.

JUDGE LEWIS: Tt is stipulated that the
last book used by Mr. Renshaw, which is now



68

in the possession of the Clerk as an exhibit in the
receivership proceedings, may be admitted in evi-
dence in these proceedings and I have the one of
Miss Salisbury and I offer that in evidence and I
ask the clerk to mark it I&xhibit *“A’".

THE COURT: The same may be admitted.

JUDGE LEWIS: Mr. Riter, will you stip-
nlate the total amount due on the deposit at the
time the receiver was appointed?

Renshaw

52 MR. RITER: Yes, it is desirable that be
done, excluding the J. R. Walker?

—It is stipulated and agreed between coun-
sel that at the time of the appointment of the re-
ceiver of the Walker Bros. Dry Goods Company,
to-wit, on June 25, 1930, that the emnployees’ Cred-
itors Account showed the credits to the respec-
tive employees as follows: :

Effie Blaine ... ... $ 188.76
E. Bowen .. .. .. 144.50
Muriel Gates ... 33.76
Sarah Giles ... 49.02
C. G. Renshaw . 8370.52
Jack Ronnebeck ... 40.00
May Salisbury ... 2852.22
Sarah Wightman 100.00

Total oo $11,778.78
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In addition to this total, there was the sum
of $2909.85 to the credit of J. R. Walker, which is
the subject of a separate plenary action before
your Honor.

Those figures ‘as to Mr. Renshaw and Miss
Salisbury are correct, and it is so stipulated,

Judge Lewis?
JUDGE LEWIS: Yes.

JUDGE LEWIS: Continuing his examina-
tion.

Q. Exhibit ““A”’, being the deposit book of
Miss Salisbury, 1 think shows the last deposit
made by her to have been in June, 1912, doesn’t
it?

Renshaw
-

53 A. No, it was March, 1912

(). Now in March, 1912, were those time
certificates that you have spoken of in the banks,
was there sufficient thew, as far back as 1912, to
cover the total amount of deposits by the em-
ployees?

Nenshaw

53 A. 1 don’t remember about those.

Q). 1 show you Exhibit ““B’’ being the de-
posit book of Mr. Renshaw, that T just obtained
from the possession of the clerk; the last deposit
made by Mr. Renshaw, according to this book, was
November 20th, 1928, was it not?

A. Yes, that is correct.
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Q. I will ask you whether there were time
certificates such as you have spoken of, owned by
Walker Bros. Dry Goods Company at that time?

A. Yes sir.

Q. And for some considerable time after
that?

A. Yes gir.

THE COURT: What date did Mr. Dreyfous
take possession?

Renshaw

03 A. 1In 1929. Maybe that is wrong. Maybe
it was December, 1928. Maybe some one else
could answer that.

—It is stipulated that the Dreyfous adminis-
tration commenced the latter part of November,
1928—

Q. You have spoken of various things Mr.
Dreyfous told you with reference to these de-
posits; now what was the occasion of Mr. Drey-
fous making those remarks fo you about them?

MR. RITER: We object to all this.

THE COURT: The same ruling and excep-
tions.

Renshaw . . .
Q. I will ask you whetlier it was on occasions

when ecither Mr. Renshaw or Miss Salisbury de-
sired to withdraw part of their deposits?
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A. Yes. And then we did receive deposits
during Mr. Dreyfous’ time, but not from these
people.

Q. That was from other depositors?
A. Yes sir.

Q. I show you a list of depositors who had
claims at the time of the appointment of the re-
ceiver, as read by Mr. Riter a short time ago, and
I will ask you if some of these persons named by
Mr. Riter, at that time deposited money, after Mr.
Dreyfous was (General Manager?

A. Mr. Ronnebeck deposited this the first of
June, and the receiver was appointed the 25th of
June, and this was before that.

Renshaw .
Q. It was in the same year, was it?

A. Yes. T am quite sure Miss Gates de-
posited during Mr. Dreyfous’ administration, but
I am not positive of that.

RE-CROSS EXAMINATION
By Franklin Riter.

Q. Mrs. Chase, do I understand you, refer-
ring to plaintiff’s Exhibit ““A’’) the May Salis-
bury account, that it was clear back in 1912 that
Miss Salisbury made her last deposit?

A. T don’t remember when she made her
last deposit. That book tells that, but I forget.
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Q. Will you look at this Exhibit ‘“A”’, and
make that statement for wus, when she actually
brought money there?

Renshaw

a5 A. That would be 18 ycars before the ap-
pointment of the receiver.

Q. That is your own handwriting, Mrs.
Chase, is it?

A. Not all of it.

JUDGE LEWIS: The subsequent entries
are of interest only?

A. Yes sir.

Q. That would be 18 years before the ap-
pointment ot the receiver, that Miss Salisbury
made the last deposit?

A, Yessir.

Q.  And the rest are interest accumulations?

A, Yes.

Q. Now when we come to the Renshaw aec-
count, as revealed by plaintift’s Exhibit ¢“B”’;
pleasc examine this and tell us when he made hig
last deposit?

A. Novemher 20, 1928,

Nenshaw

55 C. G. RENSHAW, a witness for plaintiff,
testified as follows:

Renshaw

56 I am the plaintiff in this case. 1 am 49 years
vears old and worked for Walker Brothers Dry
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Goods Company tor 38 years. I started when I
was 11 years old. I was there until the receiver-
ship and worked all that time except 8 months
while I was in Chicago. During that time up to
November, 1928, I made various deposits of money
with Walker Brothers Dry Goods Company.

Q. Now at that time that you were deposit-
ing, making those deposits, that is, during the
time, I don’t mean just at the time of delivering
the money over, but during the time you were
making these deposits, what if anything was said
by either the officers of the Dry Goods Company,
or by an employee of the Dry Goods Company,
that was charged with receiving your deposits?

Renshaw

56 A. Well, as T said before—

MR. RITER: We make the same formal ob-
jection to each and every one of the questions.

THE COURT: The objection is overruled.
Exception noted.

A. T often talked to Mrs. Chase, in fact 1
did to her more than the others about our sav-
igs. Mrs. Chase always mentioned that our sav-
ings was absolutely safe, and if anything ever hap-
pened to the store we would get our money in pre-
ference to everyone else, in fact, towards the last,
as T walked through the office, and going up-
stairs T had to go through her office quite often,
and T often spoke to her about it, she says ¢‘you’ve
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57

Renshaw
Y}

4

got nothing to worry about, your money is ab-
solutely safe’’.

Q. Now during all that time did you rely on
these statements made to you, with reference to
the secarity of your deposits and to the manner
of their preference?

A. By all means.
Q. Did you rely on those statements, in-

cluding those that you would be pretferred to all
other creditors?

A. Yes gir.

Q. And was it by reason of thesce statements
that you continued to make vour deposits with
the eompany?

A. Yes sir.

Q. And allowed your money to remain
there?

A, Yes.

Q. Did you believe the represeutations made
to vou in that regard?

A. Yes sir.

JUDGE LEWLS: 1t is admitted that Miss
Salisbury would testify the same as this witness
with reference to her deposits?

MR. RITER: Yes siv, with the same ob-

jections and exceptions.
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Renshaw

61 MR. MOYLE: The record may show that
we withdraw in open court, and with the consent
of counsel on the opposite side, the right of set-
off heretofore claimed in our pleadings, without
in any wise affecting our claim to the right of pre-
ference for the full amount.

Renshaw

61 Thereafter on the 26th day of February, 1932
the court made, entered and filed its Findings of
Fact and Conclusions of Law as follows:

(Title of Court and Cause):

8 This ease coming on regularly for hearing the
4th day of December, 1931, before the Honorable
William H. Brawmel, Judge, plaintiff appearing in
persou and by his attorney, Henry D. Moyle, Esq.,
and the defendant appearing by its attorneys,
Messrs. Franklin Ritev and Wilson MeCarthy,
whereupon the issues presented by plaintiff’s
complaint and defendant’s answer thereto, were
tried before the Court sitting without a jury, and
the respeetive parties having adduced their evi-
dence in support of the allegations of their plead-
ings, and the case having been fully argued and
submitted to the Court for its determination, and
the Court having found all of the issues in favor
of the plaintiff and against the defendant, now
makes, enters and files the following Findings of
Faet, to-wit;
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FINDINGS OF FACT.

L

That the Tracy Loan & Trust Company, a
corporation organized and existing under and by
virtue of the laws of the State of Utah, is the duly
appointed, qualified and acting receiver of Walk-
er Brothers Dry Goods Company, an insolvent
corporation organized and existing under and by
virtue of the laws of the State of Utah.

I1.

That the Tracy Loan & Trust Company was
appointed receiver as aforesaid, by the above en-
titled Court in an action therein pending entitled
‘“‘Real Estate Finance Company, a corporation,
plaintiff, v. Walker Brothers Dry Goods Com-
pany, a corporation, Defendant?’’, said case being
Case No. 45883.

I11.

That on the 20th day of August, 1931, in said
Action No. 45883, an order was duly made and en-
tered, wherein and whereby this plaintiff, among
others, was ordered and required to institute an
action against the defendant for the purpose of
adjudicating the rights of the plaintiff under his
claim to a priority and preference in the payment
of plaintiff’s claim against the defendant in the
sum of $2,909.85, which said claim the defendant
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has allowed to plaintiff as a common creditor of
the said Walker Brothers Dry Goods Company,
an insolvent corporation, as aforesaid; that the
defendant denied and rejected plaintiff’s claim
to a priority and a preference in the payment
thercof.

IV.

That by said order of court the sum of $11,-
268.33 was ordered held out of and from the funds
of the receivership estate for the purpose of in-
suring full payment of the aforesaid claim of the
plaintiff, together with the claims of other per-
sons likewise claiming a prefevence, in the event
it should he adjudged that plaintiff or any of said
claimants were entitled to priovity and prefer-
ence in the pavment of their said claims.

V.

That plaintiff brought this action against the
defendant by and with the consent of the Court
first had and obtained, as in sald order of Au-
gust 20, 1931, provided, and for the express pur-
pose of having his said elaim against the defend-
ant paid in full out ot the said $11,268.33, held
out of and from the funds of the receivership

estate, as aforesaid.
V1.

That prior to the appointment of the defend-
ant, as receiver of Walker Brothers Dry Goods
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Company, as aforesaid, the plaintiff delivered to
aund deposited with the said Walker Brothers Dry
Goods Company the sum of $2,909.85, upon an ex-
press trust, to-wit: that said sum be held and
retained by the said Walker Brothers Dry Goods
Company for the sole, specific and special pur-
pose, and that only, of securing the payment of
and paying for the future goods, wares and mer-
chandise to be purchased by the wife of plaintiff
from Walker Brothers Dry Goods store.

VII.

That the said deposit so made by the plain-
tiff to Walker Brothers Dry Goods Company un-
der the express trust, as aforesaid, was accepted
and held by Walker Brothers Dry Goods Com-
pany in trust as a special fund or deposit for the
specific use and purpose for which it was en-
trusted to the said Walker Brothers Dry Goods
Company, to-wit: for the security, satisfaction
and payment of future advances and sales of
goods, wares and merchandise by Walker Broth-
ers Dry Goods store to the wife of plaintiff, and
not otherwise.

VIII.

That after the deposit of said $2,909.85, in
trust as aforesaid, and prior to the appointment
of the defendant as receiver of said Walker
Brothers Dry Goods store, the wife of plaintiff



10

11

79

purchased and Walker Brothers Dry Goods store

sold to her, merchandise of the agreed value of
$329.98.

IX.

That since the appointinent of said receiver,
the wife of plaintiff purchased from the defend-
ant, out of the assets of the Walker Brothers Dry
Goods Company stock in the hands of the defend-
ant, and the defendant sold to her, goods, wares
and merchandise of the agreed value of $2,006.03.

X.

That at the time of the appointment of the
defendant as receiver, ag aforesaid, there came
into the hands of the defendant, sums of money
in excess of the amount of plaintiff’s said claim
of $2,909.85; that the assets of the Walker Broth-
ers Dry Goods store which came into the hands of
defendant, as receiver, as aforesaid, were aug-
mented by and to the extent of plaintift’s said de-
posit of $2,909.85.

XI.

That no part of said elaim has been paid by
defendant to plaintiff.

XIL

That the right of the defendant to offset the
sum of $329.98, referred to in Finding of Fact
No. 8, and the sum of $2,006.03, set forth in the
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foregoing Finding of Fact No. 9, was by stip-
ulation made by counsel in open court waived, the
said sums of $329.98 and $2,006.03 having been
sold and assigned by the defendant prior to the
heaving herein; that the defendant has no right,
title or interest in or to cither of said accounts.

XHI.

That the assets of Walker Brothers Dry
Goods store are insufficient to pay the general
creditors of Walker Brothers Dry Goods store
more than approximately fifty-five per cent of the
amount of the claims of general ereditors hereto-
fore presented and allowed.

XIV.

That the plaintiff was an officer of Walker
Brothers Dry Goods Company at all times set
forth and deseribed in plaintiff’s complaint prior
to the appointment of defendant as receiver, to-
wit: a regularly clected, qualified and acting di-
rector of said corporation.

WHEREFORE, from the foregoing Find-
ings, the Court concludes:

CONCLUSIONS OF LAW.

1.

That the plaintiff is entitled to recover from
the defendant the sum of $2,909.85, to be paid to
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the plaintiff out of the $11,268.33 heretofore set
aside for the payment thereof, as more parti-
cularly appears in the foregoing Findings of
Fact, and for his costs of court herein expended.

WM. H. BRAMEL,
District Judge.

And thereupon on the 26th day of February,
1932 the Court made, entered and filed its Judg-
ment in the above entitled cause as follows:

(Title of Court and Cause):

This case coming on regularly for hearing the
4th day of December, 1931, before the Honorable
William H. Bramel, Judge, plaintiff appearing in
person and by his attorney, Heunry D. Moyle,
Fisquire, and the defendant appearing by its at-
torneys, Messrs. Franklin Riter and Wilson Me-
Carthy, whereupon the issues presented by plain-
tiff’s complaint and defendant’s answer thereto,
were tried before the Court sitting without a jury,
and the respective parties having adduced their
evidence in support of the allegatious of their
pleadings, and the case having been fully argued
and submitted to the Court for its determination,
and the Court having found all of the issues in
favor of the plaintiff and against the defendant,
and the Court having heretofore made and filed
its Findings of Faet and Conclusions of Law in
writing,
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NOW, THEREIFORE, in consideration of the
law and the premises, IT IS NOW ORDERED,
ADJUDGED AND DECREED that the defend-
ant, as receiver of Walker Brothers Dry Goods
Compaiy, a corporation, he and it is hereby or-
dered and directed to pay to the plaintiff the sum
of $2,909.85, the same to be paid out of that cer-
tain fund of $11,268.33, set aside by ovder of the
above entitled court on the 20th day of August,
1931, in action No. 45883, entitled ‘‘Real [Estate
Finance Company, a Corporation, Plaintiff, v.
Walker Brothers Dry Goods Company, a Cor-
poration, Defendant,”” said sum having been set
aside, as ordered, for the express purpose of pay-

ing the elaim of the plaintiff, as aforesaid.

IT IS FURTHIER ORDERED, ADJUDGED
AND DECRIEED that the plaintiff have and ree-
over from the defendant his costs of court herein
incurred, in the sum of $15.20.

WM. H. BRAMEL,
District Judge.

Theveafter on the st day of March, 1932 the
plaintiff and vespoudent and defeudant and ap-
pellant entered into a written stipulation extend-
ing the tine within which detfendant and appeliant
should prepare, serve, settle and file its bill of ex-
ceptions to and inclnding the 26th day of May,
1932, and on said 1st day oi' March, 1932 the said
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Honorable William M. Bramel, judge as afore-
said, did make and enter his order allowing the
defendant and appellant to and including the 26th
day of May, 1932 within which to settle and file
its bill of exceptions in the above entitled action.

Thereafter said bill of exceptions was upon
stipulation settled and signed by the Honorable
William H. Bramel, judge as aforesaid, on the
12th day of May 1932 aud was filed on the 12th
day of May, 1932

And thereafter on the 9th day of July, 1932
the defendant and appellant did serve on counsel
for plaintiff and respondent the following:

NOTICE OF APPEAL
(Title of Court and Cause):

TO THE CLERK OF THE ABOVE EN-
TITLED COURT AND TO THE ABOVE
NAMED PLAINTIFF, J. R. WALKER, AND
TO HIENRY D. MOYLE, ESQ., HIS ATTOR-
NEY:

You and cach of you will please take notice
that the defendant, Tracy Loan & Trust Com-
pany, a corporation, as the regularly appointed,
qualified and acting receiver of Walker Brothers
Dry Goods Company, a corporation, the defend-
ant above named, hereby appeals to the Supreme
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Court of the State of Utah from the final judg-
ment of the Third Judicial District Court of the
State of Utah in and for Salt Lake County, made
and given in favor of said plaintiff and against
the said defendant, Tracy Loan & Trust Company,
a corporation, as the regularly appointed, quali-
fied and acting receiver of Walker Brothers Dry
Goods Company, a corporation, on the 26th day
of February, 1932, and from the whole of said
judgment and decree so made, given and filed
against the said defendant, Tracy Loan & Trust
Company, a corporation, as the regularly ap-
pointed, qualified and acting receiver of Walker
Brothers Dry (Goods Company, a corporation.

Dated at Salt Lake City, Utah this 9th day
of July, 1932.

RITER & COWAN,
WILSON Mc CARTHY,

Attorneys for Tracy Loan &
Trust Company, a corporation,
as recewer of Walker Brothers
Dry Goods Company, a corpor-
ation, Defendant and  Appel-
lant.

Received copy ol the foregoing notice at Salt
Lake City, Utah, this 9th day of July 1922.

(Signed) HENRY D. MOYLE,
Attorney for Plamtiff

and Respondent.
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Thereafter on the 9th day of July, 1932 the
said Notice of Appeal was filed with the Clerk of
the Third Judicial Distriet Court of the State of
Utah in aud for Salt Lake County and on said
9th day of July, 1932 the defendant and appellant
did file with the Clerk of said court its Undertak-
ing for Costs on Appeal.

CLERIN’'S CERTTFICATIE ON TRANSCRIPT
(Title of Court and Cause):

1, ALONZO MACKAY, Clerk of the District
Court of the Third Judicial District in and for
Salt Liake County, State of Utah, do hereby cer-
tify that the above and foregoing and hereto at-
tached files contain all the original papers filed
in this Court in the above entitled case, including
the original Bill of Kxceptions and Notice of Ap-
peal and all other papers designated in the Prae-
cipe made herein by the appellant. The whole
constituting the Judgment Roll therein. And that
the same is a full, true and eorreet transeript of

the record as it appears in my office.

And I further certify that an Undertaking on
Appeal, in due form, has been properly filed, and
that the same was filed on the 9th dayv of July, A.
D. 1932.

And 1 further certity that said Transeript
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is this date transmitted to the Supreme Court of
the State of Utah, pursuant to such appeal.

WITNESS my hand and the seal of said
Court at Salt Lake City, Utah, this 26th day of
July, A. D. 1932,

ALONZO MACKAY,
Clerk, Third District Court.
(SEAL)

On the 26th day of July, 1932 said transeript
on appeal was filed with the Clerk of the Supreme
Court.

And thercafter defendant and appellant did
on the 27th day of July, 1932 serve on counsel for
plaintiff and respondent and did on the 28th day
of July, 1932 file with the Clerk of the Supreme
Court of the State of Utah the following

ASSIGNMENT OF ERRORS:
(Title of Court and Cause):

The Appellaut, Tracy loan & Trust Com-
pany, a corporation, as the regularly appointed,
quahfied and acting receiver of Walker Brothers
Dry Goods Company, a corporation, assigns er-
rors as follows:

1. The Court erred in its Conclusions of
Law and Judgment that plaintiff is entitled to re-
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cover the sum of $2,909.85, to be paid the plain-
tiff out of and from the sum of $11,268.33, which
the defendant Receiver, by order of court dated
August 20, 1931 in the action wherein Real Estate
Finance Company is plaintiff and Walker Broth-
ers Dry Goods Company is defendant, being Dis-
trict Court Action No. 45883 (also known as ‘‘In
the matter of the receivership of Walker Brothers
Dry Goods Company, a corporation’’) was or-
dered to hold out of the funds of the receivership
estate for the purpose of insuring the full pay-
ment of plaintiff’s claim together with claims of
other persons, likewise claiming a preference, in
the event it should be adjudged that plaintiff or
any of said claimants were entitled to priority
or preference. (Transeript page 11, Ab. 80, 81
and 82).

2. The Court erred in its Finding No. VI
that prior to the appointment of defendant as re-
ceiver of said Walker Brothers Dry Goods Com-
pany, that plaintiff delivered to and deposited
with said Walker Brothers Dry (Goods Company
the sum of $2,909.85 upon an expressed trust; to-
wit; that said sum be held and retained by said
Walker Brothers Dry (Goods Company for the
sole, specific and special purpose that only, of se-
curing the payment of and paying for the future
goods, wares and merchandise to be purchased
by the wife of plaintiff from Walker Brothers Dry
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Goods Store. (Transeript pages 9 and 10, Ab. 79
and 80).

*)

3. That the evidence in this case is insuffi-
cient to sustain the Court’s Finding No. VI that
an cxpressed trust of the sum of $2,909.85 had
been created by plaintiff and said Walker Broth-
ers Dry (Goods Company prior to the appoint-
ment of the defendant receiver. In support of
this assignment of error Appellant specifies that
the evidence:

a. [fails to show any expressed trust but
negatively shows that the relation of debtor and
creditor only was created or existed between
plaintiff and said Walker Brothers Dry Goods
Company; (Trauseript pages 28, 29, 37 and 38,
Ab. 23, 24 33, 34, 35 aud 36).

b. Shows that a simple debtor and ereditor
relationship existed between plaintiff’s assignor
and the said Walker Brothers Dry Goods Com-
pany and that plaintiff succeeded only to the
rights of his assignor; (Transeript pages 28, 29,
37 and 38, Ab. 23, 24, 33, 34, 35 and 36).

¢. Shows that at the time of the appoint-
ment of the defendant Receiver of Walker Broth-
ers Dry Goods Company, there was on the books
of the company a mere credit balance in favor
of plaintiff and that such credit balance was not
a special fund charged with a trust for a specific
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purpose; (Transeript pages 24, 28 and 29, Ab. 17,
18, 23 and 24).

d. Fails to show that plaintiff ever delivered
to and deposited with said Walker Brothers Dry
Goods Company the sum of $2,909.85 upon an ex-
pressed trust but affirmatively shows that plain-
tiff was the assignee of a credit balance in favor
of his assignor and against said Walker Brothers
Dry Goods Company; that no funds were with-
drawn by plaintiff from said Walker Brothers Dry
Goods Company, nor did said company pay over
any funds to plaintiff which he returned or deliv-
ered to said company upon an expressed trust or
for any other purpose, and that plaintiff became
and was a simple contraet creditor of said com-
pany in place of his assignor; (Transeript pages
24, 28 and 29, Ab. 17, 18, 23 and 24).

4. The Court erred in its Finding of Fact
No. VII that said deposit so made by plaintiff
to Walker Brothers Dry Goods Company was ac-
cepted and held by said company in trust as a
spectal fund or deposit for the specific use and
purpose of security, satisfaction and payment of
future advances and sales of goods, wares and
merchandise to plaintiff’s wife;

5. That the evidence in this case is insuffi-
cient to sustain the Court’s Finding No. VII that
said Walker Brothers Dry Goods Company ac-



90

cepted and held said deposit made by plaintiff
in trust as a special fund or deposit for the speci-
fic use and purpose of security, satisfaction and
payment of future advances and sales of goods,
wares and merchandise by said company to plain-
tiff’s wife. In support of this assignment of er-
ror Appellant specifies that the evidence:

a. Fails to show that Walker Brothers Dry
Goods Company ever took or held any deposit or
special fund from plaintiff; (Transcript pages 24,
28, 29 and 38, Ab. 17, 18, 23, 24, 34 and 35).

b. Fails to show that plaintiff ever deposited
with or paid to Walker Brothers Dry Goods Com-
pany any special fund to be held in trust by the
company for a speecific and agreed purposc;
(Transeript pages 24, 28 29 and 38, Ah. 17, 18,
23, 24, 34 and 35).

¢. PFails to show that Walker Brothers Dry
Goods Company ever agreed with plaintiff to take
and hold any deposit or fund in trust for the
specific purpose of security, satisfaction and pay-
ment of future advances and sales of goods, wares
and merchandise to plaintiff’s wife;

d. Oun the contrary, shows that the relation
of simple debtor and ecreditor existed between
plaintiff’s assignor and Walker Drothers Dry
Goods Company: that plaintiff succceded to his
assignor’s rights and no more; that the plaintiff
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as assignee did not demand nor receive payment
of his assignor’s account, nor did he withdraw
said credit balance and re-deposit same with or
pay same to said company in trust for a specific
purpose; (Transeript pages 24, 28, 29, 37 and 38,
Ab. 17, 18, 23, 24, 33, 34 and 35).

6. The Court erred in its Finding No. X that
at the time of the appointment of the defendant
as Receiver of Walker Brothers Dry Goods Com-
pany there came into the hands of the defendant
Receiver sums of money in excess of amount of
plaintiff’s elaim of $2,909.85 and that the assets
of Walker Brothers Dry Goods Company which
came into the hands of the defendant as Receiver
were augmented by and to the extent of plaintiff’s
said deposit of $2,909.85; (Transcript page 10,
Ab. 79).

7. That the evidence in this case is insuffi-
cient to sustain the Court’s Finding No. X that
at the time of the appointment of the defendant
as Receiver of Walker Brothers Dry Goods Com-
pany, there came into the hands of the defend-
ant as Receiver sams of money in excess of
amount of plaintiff’s claim of $2,909.85, and that
the assets of Walker Brothers Dry Goods Com-
pany which came into the hands of defendant as
Receiver were angmented by and to the extent
of plaintiff’s said deposit of $2,909.85. In sup-
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port of this assignment of error Appellant speeci-
fies that the evidence;

a. Fails to show that plaintiff’s claim was a
special deposit but on the contrary that plaintiff’s
claim was based upon a bookkeeping credit bal-
ance only; (Transcript pages 24, 28, 29, 37 and
38, Ab. 17, 18, 23, 24, 33, 34 and 35).

b. Fails to show that any cash funds which
had been paid by plaintiff or his assignor, to
Walker Brothers Dry Goods Company, ever came
into the hands of defendant as Receiver;

¢. Affirmatively shows that even though
plaintiff made a special arrangement with Walker
Brothers Dry Goods Company concerning the
handling of the credit bookkeeping balance in fa-
vor of plaintiff’s assignor and which was assigned
to him, that no actual cash funds paid by plain-
tiff nor by his assignor came into the hands of
the defendant as Receiver; (Transcript pages 24,
25, 26, 27 and 29, Ab. 17, 18, 19, 20, 21 and 24).

8. The court erred in its Conclusion of Law
that the plaintiff is entitled to recover from de-
fendant the sum of $2,909.85, to be paid to the
plaintiff out of the $11,268.33 heretofore set aside
for the payment thereof. In support of this assign-
ment the Appellant specifies the following partie-
ulars:
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a. The evidence conclusively shows that
even if there might have been a special arrange-
ment between plaintiff and said Walker Brothers
Dry Goods Company concerning the taking
and holding of the credit balance appearing upon
the books of Walker Brothers Dry Goods Com-
pany in favor of plaintiff’s assignor and which
was assigned to plaintiff, that it 1s impossible to
trace or identify the funds paid by plaintiff’s as-
signor to said company, either in its original oi'
substituted form; (Transeript Renshaw case D.
(. No. 48304 pages 37, 38, 39, 40, 41, 42, 43, 48 and
49, Ab. 52, 533, 54, 55, 56, 57, 58, 63, 64 and 65).

b.  That the funds paid to or deposited with
said Walker Brothers Dry Goods Company by
plaintiff’s assignor became so intermingled with
the individual and corporate funds of Walker
Brothers Dry Goods Company that it is impos-
sible to trace and identify the funds of plaintiff’s
assignor as entering into some specific property
or funds and that it is impossible to trace the
funds deposited by or paid to Walker Brothers
Dry Goods Company by plaintiff’s assignor into
any specific property or tund; (Transcript Ren-
shaw case 1. (. No. 48304 pages 37, ‘38, 39, 40, 41,
42, 43, 48 and 49, Ab. 52, 53, 54, 55, 56, 57, 58,
63, 64 and 63).
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9. The court erred in its Finding No. VI
that plaintiff delivered to and deposited with said
Walker Brothers Dry Goods Company the sum
of $2,909.58 upon an expressed trust. In support
of this assignment the Appellant specifies that
the evidence proves:

a. That at no time did the plaintiff deliver
to and deposit with said Walker Brothers Dry
Goods Company the sum of $2,909.85 or any other
sum upon an expressed trust or for any other
purpose or use but instead the evidence shows
that plaintiff was an assignor of a credit book-
keeping balance; that he did not withdraw or
receive payment of said balance and re-deliver
the funds so paid to said Walker Brothers Dry
Goods Company; (Transeript pages 20, 28, 29,
Ab. 20, 21, 22, 23 and 24).

b. That plaintiff’s assignor was a common
creditor of Walker Brothers Dry Goods Conipany
and that plaintiff as her assignee succeeded only
to the rights of said assignor; (Transcript pages
36, 37 and 38, Ab. 32, 33, and 34).

10. That the court erred in 1its entry and
filing of judgment which adjudicated and de-
clared that plaintiff’s claim for the sum of
$2,909.85 was a preferred claim, to be paid in full
out of the assets and funds of Walker Brothers
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Dry Goods Company. In support of this assign-
ment the Appellant specifies:

a. The evidence conclusively shows that the
relation between plaintiff and said Walker Broth-
ers Dry Goods Company was that of debtor and
creditor and not that of trustee and cestui que
trust; (Transeript pages 36, 37 and 38, Ab. 32, 33,
34 and 35). (Renshaw case No. 48304 pages 40,
41, 42, 43, 44, Ab. 54, 55, 56, 57, 58, 59 and 60).

c. That no trust res ever existed as hetween
said Walker Brothers Dry Goods Company and
plaintiff or plaintiff’s assignor, but that plaintiff
and his assignor were at all times simply common
contract creditors; (Transeript pages 24, 28, 29,
37 and 38, Ab. 17, 18, 23, 24, 33, 34 and 35).

d. That the funds of plaintiff’s assignor paid
to or deposited with Walker Brothers Dry Goods
Company were not held in any special deposit or
fund but became so intermingled with the indi-
vidual and eorporate funds of Walker Brothers
Dry Goods Company that it is impossible to trace
and identify the funds of plaintiff’s assignor as
entering into some specific property or into any
special deposit or fund held by Walker Brothers
Dry Goods Company for the purposc of re-pay-
ment of the deposits or payments of plaintiff’s
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assignor; (Transcript Renshaw case D. C. No.
48304, pages 40, 41, 42, 43 and 44, Ab. b4, 55, 56,
57, 58, 59 and 60).

e. That the evidence conclusively shows that
at no time did Walker Brothers Dry Goods Com-
pany set up, keep or maintain a special deposit
or reserve fund to underwrite or protect the funds
paid by plaintiff’s assignor to said company but
on the contrary the evidence shows that the funds
of plaintiff’s assignor were completely inter-
mingled with the general corporate funds of the
company and were used indiseriminately in the
transaction of its corporate business. (Transeript
Renshaw case D. C. No. 48304, pages 40, 41, 42,
43 and 44, Ab. 54, 55, 56, 57, 58, 59 and 60).

11. The court erred in overruling defend-
ant’s objection to the admission of evidence on
plaintiff’s behalf made on the grounds that plain-
tiff’s complaint: (a) Does not state facts con-
stituting a cause of action for preference; (b)
Does not state facts raising a trust in plaintiff’s
favor and/or (¢) Does not state facts entitling
plaintiff {o a priority in the payment of his claim
against the receivership estate. (Transeript pages
23 and 24, Ah. 16 and 17).

12. The court erred in overruling defend-
bl

ant’s objection to plaintiff’s own testimony as to
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arrangements made by him with relation to the
handling or disposition of his assignor’s account
with Walker Brothers Dry Goods Company;
(Transcript pages 31 and 37, Ab. 26 and 33).

13. The court erred in overruling defend-
ant’s objections to testimony of the witness,
Chase, of conversations between the witness and
plaintiff relating to the handling of the account
of plaintiff’s assignor against Walker Brothers
Dry Goods Company and the disposition of same;
(Transeript, pages 20, 21, 22, 23, 24 and 25, Ab.
12, 13, 14, 15, 16, 17, 18 and 19).

14. The court erred in overruling defend-
ant’s objections to the testimony of the witness
Chase, relating to statements made to her by
officers of Walker Brothers Dry Goods Company
concerning time deposits or certificates of deposit
and their relation to employee deposits. (Tran-
script Renshaw case D. C. No. 48304 pages 34,
35, 36 and 37, Ab. 49, 50, 51 and 52).

15. The court erred in overruling defend-
ant’s objection to the question propounded to the
witness Chase, by plaintiff’s counsel, to-wit:
““ And was the amount of these tiime deposits more

than sufficient to pay all of the deposits made by
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employees with the Dry Goods Company?’’
(Transeript Renshaw case D. C. No. 48304 page
34, Ab. 48).

Dated at Salt Lake City, Utah this 27th day
of July, 1932.

RITER & COWAN,
WILSON McCARTILY,

Attorneys [or Tracy Loan &
Trust Company, a corporation,
as Recewer of Walker Brothers
Dry Goods Company, a corpor-
ation, Appellant.

Received copy of foregoing and service of same
is acknowledged this 27th day of July, 1932.

HENRY D. MOYLE,
Attorney for Respondent.

The foregoing abstract of record is respect-
fully submitted.

RITER & COWAN,
WILSON McCARTHY,

Attorneys for Defendant
and Respondent.
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