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IN THE UTAH COURT OF APPEALS 
 
 
STATE OF UTAH, 
 
                                  Plaintiff/Appellee, 
 
vs. 
 
RORY DEMBERT, 
 
                              Defendant/Appellant. 
 

 
 
CASE NO. 20070068-CA 

 
BRIEF OF APPELLANT 

 
 

JURISDICTION 
 
 Appellant, RORY DEMBERT (“Mr. Dembert”), appeals from the denial of 

his motion to suppress evidence and the consequent Judgment, Sentence, and 

Order for Commitment.  This Court has appellate jurisdiction pursuant to Utah 

Code Ann. §78-2a-3. 

STATEMENT OF ISSUES AND STANDARDS OF REVIEW 
 
 ISSUE 1:  Was Mr. Dembert denied his constitutional right to effective 

assistance of counsel when his trial counsel did not file a motion to suppress 

incriminating statements at least five days prior to trial? 

STANDARD OF REVIEW:  When a claim of ineffective assistance of 

counsel is raised for the first time on appeal, this Court resolves the issue as a 

matter of law.  State v. Mahi, 125 P.3d 103, 105 (Utah App. 2005).  



 ISSUE 2:  Did the trial court abuse its discretion in denying Mr. Dembert’s 

motion to suppress evidence on the ground that it was untimely under Rule 12(c) 

of the Utah Rules of Criminal Procedure? 

 STANDARD OF REVIEW:  The trial court’s denial of Mr. Dembert’s 

motion to suppress on procedural grounds is reviewed for abuse of discretion.  

State v. Cornejo, 138 P.3d 97, 100 (Utah App. 2006). 

 ISSUE 3:  Did the trial court err in denying Mr. Dembert’s motion to 

suppress allegedly incriminating statements that were made when law enforcement 

continued to question him after he invoked his right to remain silent under 

Miranda? 

 STANDARD OF REVIEW:  The denial of a motion to suppress evidence 

is reviewed for correctness, giving no deference to the trial court.  State v. Adams, 

2007 UT App 117, ¶7. 

STATEMENT OF THE CASE 
 
 On July 18, 2006, Mr. Dembert was charged with one count of Aggravated 

Assault, a second degree felony.   R:1-6.  A preliminary hearing was conducted on 

August 22, 2006, after which the charge was bound over for trial.  R:31-32.  On 

November 21, 2006, which was also the first day of Mr. Dembert’s jury trial, Mr. 

Dembert’s counsel filed a motion to suppress allegedly incriminating statements 

(Addendum A) that were made during the initial investigation after Mr. Dembert 

invoked his right to remain silent and requested the assistance of an attorney.  

R100-101.  The trial court denied the motion on the ground that it was untimely 

 3



under Rule 12(c) of the Utah Rules of Criminal Procedure and also denied the 

motion on its merits.  R170:13-14.  A jury convicted Mr. Dembert of the charge on 

November 22, 2006.  R171:28.  On December 15, 2006, Mr. Dembert was 

sentenced to serve 1-15 years at the Utah State Prison.  R147-48.  Mr. Dembert 

timely filed his Notice of Appeal on January 3, 2007.  R157-58. 

 While this case has been pending in this Court, the parties stipulated to 

supplement the record with a certified transcript of Mr. Dembert’s interview with 

police that was admitted into evidence.  After this Court signed the order, the 

district court apparently did not respond for several weeks.  The Clerk of this 

Court then notified Mr. Dembert’s counsel it had been discovered the district court 

did not have the DVD in the record.  Counsel for Mr. Dembert then requested the 

DVD from the Salt Lake District Attorney’s Office pursuant to a specific request 

for discovery.  It was provided and a certified transcript was ordered. 

 However, it subsequently became apparent to counsel for the State that the 

transcript included portions of the interview that had not been admitted into 

evidence during Mr. Dembert’s trial.  The parties eventually reached a second 

Stipulation as to what occurred during that interview.  A copy of that Stipulation, 

which has been filed with this Court, is attached hereto as Addemdum B. 

STATEMENT OF FACTS 
 
 On July 16, 2006 at about 1:00 a.m., Angelo Pollock (Mr. Pollock) was 

stabbed several times by Mr. Dembert outside of the Road Home homeless shelter 

located at 210 South Rio Grande Street in Salt Lake City.  R:170:27.  Mr. Pollock 
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testified Mr. Dembert was trying to steal Mr. Pollock’s cocaine when Mr. Dembert 

attacked him with a knife.  R170:22-29.  Mr. Pollock said he also had a knife that 

he claimed he was using to open a bottle of wine when Mr. Dembert approached 

him from behind.  R170:25.  After being stabbed in the abdomen, shoulder, and 

buttocks, Mr. Pollock testified he “finally told [Mr. Dembert], ‘I’m done.’”  Mr. 

Dembert responded, “I know you are,” and left the scene.  R170:53, 55. 

 Gail Cameron was working at the Road Home at the time of the stabbing.  

R170:61-62.  Ms. Cameron has a monitor at her desk linked to an outside camera.  

R170:63.  At the time of the incident, Ms. Cameron was not watching the monitor 

because she was helping someone at her desk.  R170:63, 71-72.  Therefore, Ms. 

Cameron did not see how the fight started.  R170:72.  When she did look at the 

monitor she saw a man fall to the ground, so she “focused the camera in on it.”  

R170:63.  Ms. Cameron testified she then saw Mr. Pollock “on his back, with his 

hands and his feet in the air, as though he was trying to defend himself.”  R170:64.  

She testified Mr. Pollock was not holding a knife.  R170:64, 75.  She then 

observed Mr. Dembert lean over and strike Mr. Pollock, and “when [Mr. Dembert] 

stood up [she] saw a knife in his hand.”  R170:66. 

 Both Mr. Pollock and Mr. Dembert are drug addicts and both had used 

cocaine around the time of the incident.  R170:22, 39, 49.  Mr. Pollock had 

“smoked some earlier” and was “in the midst of smoking it” when the incident 

occurred.  R170:39-40.  Mr. Pollock testified while he could recall the events of 

July 16, 2006, he had no recollection of testifying at the preliminary hearing 
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conducted on August 22, 2006.  R170:37-38, 41, 57-58.  Mr. Pollock also testified 

he had a prior conviction for providing false information to a peace officer, 

although he lied about that conviction at the preliminary hearing.  R170:41-42. 

 Officer Michael Blackburn of the Salt Lake City Police Department was 

only a couple of blocks away from the incident when he was contacted by dispatch 

to respond to the scene.  R170:77.  Mr. Dembert was almost directly across the 

street from the shelter where the incident occurred, “sitting next to the east fence, 

kind of crouched down like in a sitting position with a bag in front of him, wearing 

a black shirt and white pants.”  R 170:79, 85.  Mr. Dembert appeared “really 

nervous, real apprehensive to make eye contact. … [He was] real timid and shy, 

more head down, fidgeting with something in a green backpack or a green bag he 

had in front of him.”  R170:79.  Mr. Dembert made no attempt to flee the scene 

and he followed the officers’ instructions.  R170:87. 

When Officer Blackburn asked Mr. Dembert if he had seen “anything that 

went on,” Officer Blackburn testified he could not recall whether Mr. Dembert 

responded to the question.  R170:81.  Because Mr. Dembert matched the 

description of the suspect, officers conducted a pat-down search, took his wallet to 

identify him, then handcuffed him and placed him inside a police vehicle.  

R170:82.  No weapons were found on Mr. Dembert’s person.  R170:93. 

Officer Kevin Ford of the Salt Lake City Police Department was working 

with Officer Blackburn when the dispatch call came in.  R170:90.  He testified 

knives were found in Mr. Dembert’s green duffle bag.  R170:92.    When Officers 

 6



Blackburn and Ford placed Mr. Dembert under arrest, Officer Ford looked into 

Mr. Dembert’s bag and “could see the blade of a knife poking up with blood 

running down it.”  R170:94. 

Officer Ford testified he booked into evidence another knife presumably 

belonging to Mr. Pollock that was located at the crime scene after the scene was 

secured.  R170:99. 

It appears Officer Angeline Portel of the Salt Lake City Police Department 

was the first officer to respond to the scene.  R170:101-2.  She obtained Mr. 

Dembert’s description from Gail Cameron who was assisting Mr. Pollock and 

provided that information to Officers Blackburn and Ford.  R170:104.  Officer 

Portel also identified a photograph of Mr. Pollock’s knife that was found at the 

crime scene.  R170:110.  After Mr. Dembert was transported to the police station, 

Officer Portel interviewed him.  R170:105.  The jury was shown a portion of that 

interview.  R170:106-7. 

Scott Scriven was a crime lab technician for the Salt Lake City Police 

Department.  R170:113.  He took several photographs of the crime scene including 

a knife presumably belonging to Mr. Pollock that was found on the sidewalk at the 

scene.  R170:116. 

Mr. Dembert testified in his own defense.  R170:117.  He had been living 

in the area of the shelter for three or four days prior to the stabbing, sleeping on 

the sidewalk.  R170:118.  He testified he kept all of his worldly possessions, 

comprised of a couple of knives and some personal items, in his duffle bag.  
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R170:118.  He testified he kept the knives for protection.  R170:119.  Mr. Dembert 

further testified that on the night of the stabbing, Mr. Pollock and two or three 

other men approached him and accused him of stealing their drugs.  R170:119-20.   

Mr. Pollock and the men he was with were also speaking Spanish with each other.  

Id.  It was after midnight and it was dark.  R170:119.  Mr. Dembert denied stealing 

any drugs.  R170:120.  Mr. Dembert then moved to another area and sat on a 

bench located at the front of the shelter where there were more people and 

surveillance cameras, hoping Mr. Pollock and the men with him “might not mess 

with me if I was sitting [there.]”  R170:121. 

However, Mr. Pollock then joined Mr. Dembert on the bench and continued 

to accuse him of taking Mr. Pollock’s drugs, which accusation Mr. Dembert 

continued to deny.  R170:121.  Mr. Dembert testified he was trying to go to sleep 

on his bag.  R170:122.  Mr. Pollock and the men with him “were standing all 

around me, you know, and speaking in Spanish.  I was kind of nervous; and when 

I look (sic) up, [Mr. Pollock] had a knife. … and was coming towards me with a 

knife.”  R170:122-23.  Mr. Dembert testified Mr. Pollock was holding the knife by 

the handle and swinging the blade toward Mr. Dembert.  R170:123.  Mr. Dembert 

then reached in his bag and grabbed one of his knives.  Id. Mr. Dembert testified 

he and Mr. Pollock then started fighting.  Id. 

Mr. Dembert testified Mr. Pollock was “swinging wild” and Mr. Pollock’s 

knife came “[r]eal close” to his body.  R170:124.  Mr. Dembert started swinging at 

Mr. Pollock while Mr. Pollock was “[t]rying to stick” Mr. Dembert.  They “both 
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kind of stood up … and [Mr. Pollock] swung and he kind of got off balance and … 

he fell on the ground and throwed (sic) his hands up, saying, ‘I’m done, I’m 

done.’”  R170:124.  Mr. Dembert then testified, “I seen the knife, and I seen he 

had nothing in his hands, so I quit.”  R170:124-25.  At that point Mr. Dembert 

walked across the street.  R170:126. 

Mr. Dembert testified he did not realize he had stabbed Mr. Pollock until 

the police told him there was blood on Mr. Dembert’s knife.  R170:125.  He 

testified, “it’s kind of blurry because I had been up two days.  We both were 

getting high, you know.  We were both high.  We were on drugs, and it’s kind of 

hard to say exactly; but once he come at me, he swung his knife, you know, I 

jumped and twist and just hanging on to each other.”  R170:125.  Mr. Dembert 

testified, “I was just trying to keep him up off me.”  Id. 

When the police arrived almost immediately after the incident Mr. Dembert 

was cooperative.  R170:127.  After the police transported Mr. Dembert to the 

police station, he testified he told them he did not want to talk to them without his 

lawyer present.  Id.  Mr. Dembert said he told the police the fight started because 

of a misunderstanding over the drugs.  Id.  What Mr. Dembert meant by that 

statement was the fight started because Mr. Pollock accused him of stealing his 

drugs, and Mr. Dembert referred to the nature of that dispute as “stupid.”  

R170:128.  Mr. Dembert testified he felt partly responsible for the 

misunderstanding because “I told the dude where the drugs was (sic), and he went 

and got it.  That’s what started … the altercation about the drugs, you know.  
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Basically … because I did that, I felt like … I kind of created the situation.  You 

know, it don’t justify him coming at me with a knife, though …”  R170:128. 

On cross-examination, Mr. Dembert denied stabbing Mr. Pollock after he 

had fallen to the ground.  R170:131.  However, he did acknowledge he had been 

awake for several hours and was using cocaine such that his memory and 

perception of the events were not as sharp as they would have been otherwise.  

R170:131.  Mr. Dembert testified, “ Well, we both was [swinging wildly], you 

know, and I didn’t even know – like I say, I didn’t even know if I was hit, I didn’t 

even know if he was hit.  I didn’t – like when he fell and throwed (sic) his hands 

up, I just backed off and went across the street.”  R170:132. 

Stipulation:  Police Interview with Mr. Dembert 

 A portion of the videotaped police interview was played for the jury and the 

prosecution summed up that relevant portion during closing argument: 

The defendant’s arrested; and then he’s taken to the police station and 
interviewed by Officer Portel.  You saw that interview that she had with the 
defendant.  She asked him several times, you know, what happened, what 
was going on.  He says a few things.  He says that it was a mistake, “I made 
a mistake.  It was something stupid.”  Then he says it wasn’t him – well, 
she asked him again, you know, “What happened?”  He says, “It wasn’t 
him; it was me.  It was a drug thing.  I got caught up in a drug thing.  I use 
drugs.  My mind goes whoosh.” 
 
That’s what happened.  He was using drugs.  He wanted some more.  Mr. 
Pollock didn’t want to share with him, and so whoosh, he snapped and 
stabbed … Mr. Pollock. 
 

R171:6.  Thus taken out of context Mr. Dembert’s statements were incriminating 

and the prosecution presented Mr. Dembert’s statements as a confession of guilt. 
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 The alleged incriminating statements were elicited after Mr. Dembert 

invoked his right to not incriminate himself.  At the commencement of the 

interview and immediately after Mr. Dembert was read his Miranda rights, he 

refused to sign the waiver form and unequivocally invoked his right to not 

incriminate himself silent.  The parties have stipulated to the following facts: 

1. Following his arrest, Defendant was questioned by Officer Portel and 

Lt. Smith in an interview room at the Salt Lake City police station. 

2. Before interrogating Defendant, Officer Portel placed a Miranda waiver 

form on the table in front of Defendant and advised him of his Miranda 

rights.  The following exchange between Officer Portel and Defendant 

then took place: 

 Officer Portel:  Do you understand these rights? 

 Defendant:  Yes.  I’m being charged? 

 Officer Portel:  Um, yes, you are under arrest. 

 Defendant:  For what? 

 Officer Portel:  For aggravated assault. 

 Officer Portel:  Now, if you would like to tell me your side of the story, 

because, like I said, I’m kind of missing some of the information I think, 

uh, I need you to sign this form saying that you, you do want to talk to me, 

you, you do want to have this conversation right now. 

 Defendant:  I don’t have to? 

 Officer Portel:  No, you don’t have to. 
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 Defendant:  I won’t (shaking head). 

 Officer Portel:  You’re not going to sign it? 

 Defendant:  Huh-uh (shaking head). 

 Officer Portel:  So, you don’t want to answer any questions right now? 

 Defendant:  Huh-uh (shaking head). 

3. Officer Portel then folded the unsigned waiver form and put it away in 

her notebook.  While putting her pen back into her front pocket, Officer 

Portel told Defendant that she did need to verify his name and she asked 

Defendant for identification. 

4. While Officer Portel was inquiring about Defendant’s identification, Lt. 

Smith opened the door and asked to speak with her.  Officer Portel 

exited, leaving Defendant alone in the room. 

5. Less than a minute later, Lt. Smith and Officer Portel re-entered the 

room.  Lt. Smith explained to Defendant that he was “possibly 

responsible” for a crime that sent a man to the hospital, but that they 

“don’t have … the whole story.”  Lt. Smith asked Defendant whether he 

had been read his Miranda rights and whether he understood them.  

Defendant responded in the affirmative to both questions. 

6. Lt. Smith then told Defendant that although he was under arrest and not 

free to go, it did not mean that he was guilty.  He told Defendant that 

police had “an indication” Defendant “might be responsible” for the 

crime, but that they “don’t know the other side of the story.”  He told 
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Defendant that this was his opportunity to tell police his side of the 

story and “get it out there on public record,” if he wished to do so.  He 

also told Defendant that he was not required to speak with police. 

7. Lt. Smith then requested the Miranda waiver form from Officer Portel, 

read Defendant his rights, and obtained Defendant’s waiver of those 

rights.  See SE19. 

*** 

Based on the foregoing stipulated facts, the parties further stipulate as 

follows: 

8. After Officer Portel read Defendant his Miranda rights and confirmed 

that he was not required to sign the waiver, Defendant unequivocally 

responded that he did not want to waive his rights and speak with 

police. 

STIPULATION (Addendum B) (the original document skips paragraph numbers 4 

and 7 but is otherwise identical to the foregoing). 

 Additional facts will be cited throughout the body of Appellant’s Brief as 

warranted. 

SUMMARY OF ARGUMENT 
 
 Mr. Dembert’s trial counsel rendered deficient performance that prejudiced 

him when counsel filed the motion to suppress on the day of trial.  The motion was 

meritorious as Mr. Dembert “unequivocally” (Stipulation, Addendum B) invoked 

his right to remain silent at the beginning of his interview with police, yet they 
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continued to question him.  Had counsel timely filed the motion to suppress, the 

alleged incriminating statements Mr. Dembert made would have been suppressed.  

The failure to suppress those statements prejudiced Mr. Dembert because the 

State’s primary witness was the alleged victim who was less credible than Mr. 

Dembert was. 

 The trial court abused its discretion when it denied Mr. Dembert’s motion 

to suppress his alleged involuntary “confession” on procedural grounds.  The 

notice purpose of Rule 12(c) of the Utah Rules of Criminal Procedure was met on 

these facts because the State was prepared to argue the merits of the motion.  So 

the rule requiring the defense to file a motion to suppress five days prior to trial 

did not apply.  Also, the nature of the constitutional rights that were violated when 

the incriminating statements were elicited and the prejudice created by their 

admission far outweighed the procedural requirement.  Further, the trial court’s 

subsequent consideration of the motion on its merits constituted a waiver of the 

rule’s requirements.  Finally, under the controlling federal law, a procedural rule 

cannot circumvent the requirement that an involuntary confession be suppressed. 

The trial court also erred when it alternatively denied Mr. Dembert’s 

motion to suppress on its merits.  It is undisputed Mr. Dembert unequivocally 

invoked his right to remain silent, yet the officers continued to question him in 

violation of his right to not incriminate himself. 
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ARGUMENT 
 

I. TRIAL COUNSEL’S PERFORMANCE WAS BOTH DEFICIENT 
AND PREJUDICIAL. 

 
 Mr. Dembert’s counsel was ineffective for not timely filing the motion to 

suppress statements made during his interview with police.  Further, Mr. Dembert 

was prejudiced by that ineffective assistance. 

 Both federal and State courts recognize a defendant’s Sixth Amendment 

right to effective assistance of counsel.  Strickland v. Washington, 466 U.S. 668 

(1984) is the seminal case adopted by Utah courts which established the two-

pronged test for determining whether the right to counsel is violated: (1) whether 

counsel’s performance fell below an objective standard of reasonableness; and (2) 

whether the defendant was prejudiced by the objectively deficient performance, 

i.e., there is a reasonable probability that but for counsel’s unprofessional errors, 

the results would have been different.  See also, Williams v. Taylor, 529 U.S. 362 

(2000) (reiterating the reasonable probability standard to establish prejudice). 

 If this Court affirms the district court’s ruling by concluding Mr. Dembert’s 

motion was untimely filed and was properly dismissed on procedural grounds, that 

holding will establish trial counsel’s objectively deficient performance.  In that 

event, the only question for this Court is whether Mr. Dembert was prejudiced by 

his counsel’s objectively deficient performance.  Because it is true that but for trial 

counsel’s unprofessional error in untimely filing the motion to suppress the motion 
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would have been granted such that statements portrayed as incriminating would 

have been suppressed, prejudice is established. 

The Fifth Amendment of the Constitution of the United States provides, 

“No person … shall be compelled in any criminal case to be a witness against 

himself.”  U.S. Const. Amend. V.  A defendant who is both in custody and subject 

to interrogation is in an “inherently coercive” environment.  New York v. Quarles, 

467 U.S. 649, 654 (1984).  To protect a defendant against this inherently coercive 

environment, law enforcement officers are required to convey the warnings set 

forth in Miranda v. Arizona, 384 U.S. 436, 444 (1966) in such a manner that they 

apprise “accused persons of their right of silence and [assure] a continuous 

opportunity to exercise it.”  Id. at 467. 

When a motion to suppress is filed on the basis of a Miranda violation, the 

prosecution must prove by a preponderance of the evidence that the defendant 

knowingly, voluntarily, and intelligently waived his rights.  Id. at 475.  The 

prosecution must show that the waiver was an uncoerced choice and that the 

defendant understood both the nature of the rights he was waiving and the 

consequences of the waiver.  Moran v. Burbine, 475 U.S. 412, 421 (1986).  The 

prosecution could not have met this burden in this case because Mr. Dembert 

“unequivocally” invoked his right to remain silent before any statements were 

made.  Stipulation at ¶10. 

Courts apply a totality of circumstances test to determine if a waiver of 

Miranda rights is valid.  Id.  Relevant factors to apply in making that 
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determination include the defendant’s intelligence and education,1 his experience 

with the criminal justice system,2 and his physical and mental condition.3  More 

important, once a defendant has invoked his right to remain silent, law 

enforcement are required to cease all questioning.  Miranda, 384 U.S. at 473-74; 

see also, United States v. Tyler, 164 F.3d 150, 154-55 (3d Cir. 1998) (continued 

questioning after defendant stated he did not want to talk violated Miranda even 

though officers repeated the warnings); McGraw v. Holland, 257  F.3d 513, 515 

(6th Cir. 2001) (officers violated Miranda when they continued questioning after 

defendant said he did not want to talk about the crime); United States v. Rambo, 

365 F.3d 906, 910-11 (10th Cir. 2004) (same). 

The police did not cease questioning Mr. Dembert when he “unequivocally 

responded that he did not want to waive his rights and speak with police.”  

Stipulation at ¶10.  Yet once a defendant invokes his right to remain silent, further 

interrogation is impermissible unless the defendant initiates more discussion.  See, 

                                              
1 See, e.g.,  Henry v. Dees, 658 F.2d 406, 411 (5th Cir. 1981) (waiver by mentally 
handicapped defendant was invalid because his inability to understand the waiver 
and its consequences were demonstrated by the record and police failed to take 
extra precautions). 
 
2See, e.g., Smith v. Mullin, 379 F.3d 919, 933 (10th Cir. 2004) (waiver was valid in 
part because defendant had prior experience with the criminal justice system); but 
see, United States v. Longbehn, 850 F.2d 450, 453 (8th Cir. 1988) (suspect’s 
knowledge of rights does not obviate requirement to give Miranda warnings even 
when suspect is a police officer). 
 
3Mincey v. Arizona, 437 U.S. 385, 399-400 (1978) (waiver not valid where 
defendant was in the hospital and repeatedly requested the presence of counsel 
while complaining to be in terrible pain). 
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Oregon v. Bradshaw, 462 U.S. 1039, 1045-46 (1983) (plurality opinion) 

(emphasizing that initiation of conversation and waiver of Fifth Amendment rights 

are two separate inquiries); see also, United States v. Szymaniak, 934 F.3d 434, 

439 (2d Cir. 1991) (it was impermissible for officers to approach defendant and 

ask if he wanted to talk after he invoked his rights). 

Mr. Dembert did not initiate more discussion after he invoked his right to 

remain silent, yet the police continued to interrogate him.  Stipulation at ¶¶2-3, 6, 

8.  Therefore, the officers’ refusal to cease questioning in this case was a clear 

violation of Mr. Dembert’s right to not incriminate himself and his motion to 

suppress should and would have been granted if it had been filed timely. 

 Further, the unlawful admission of Mr. Dembert’s incriminating statements 

at trial prejudiced him such that it is likely the jury would have acquitted him if 

those statements had been suppressed.  The portion of the police interview that 

was admitted into evidence was presented to the jury as a confession.  The 

prosecutor paraphrased Mr. Dembert’s statements as, “I made a mistake. It was 

something stupid. …”  “It wasn’t him; it was me.  It was a drug thing.  I got caught 

up in a drug thing.  I use drugs.  My mind goes whoosh.”  R171:6. 

 The U.S. Supreme Court has explained that juries usually give confessions 

great weight so their admission usually cannot be construed as harmless error.  

Arizona v. Fulminante, 499 U.S. 279, 296, 306-12 (1991).  In other words, 

prejudice should be presumed in this case unless the State can establish the error 

was harmless.  The State cannot do so on these facts. 
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Mr. Dembert’s alleged “confession” in this case likely carried even greater 

weight in light of both Mr. Dembert’s and Mr. Pollock’s serious credibility issues 

and their conflicting stories of self-defense.  The only other eyewitness to the 

altercation was Gail Cameron who saw only the last portion of the fight on her 

desk monitor.  R170:63.  Ms. Cameron testified she was not watching the monitor 

when the fight started, so she did not see who initiated the attack.  R170:72.  She 

saw Mr. Pollock fall to the ground and assume a defensive position after he had 

been stabbed, then saw Mr. Dembert lean over and strike Mr. Pollock briefly.  

R170:64, 75.  She testified Mr. Pollock was not holding a knife, but Mr. Dembert 

did have a knife in his hand.  R170:64, 66, 75. 

This evidence is consistent with Mr. Dembert’s claim that Mr. Pollock 

attacked him first such that Mr. Dembert was forced to defend himself.  Further, 

Officer Ford testified he booked into evidence another knife that was found at the 

crime scene and was not the knife Mr. Dembert had used.  R170:99 (see also, 

R170:94 where Officer Ford testified he found a knife in Mr. Dembert’s bag that 

had blood on it). 

Mr. Pollock, who admitted to smoking cocaine at the time of the incident, 

testified he was using his knife to open a bottle of wine when Mr. Dembert 

approached him from behind.  R170:22-29, 25, 39, 49.  Yet Mr. Pollock had no 

memory of testifying at the preliminary hearing and had a prior conviction for 

providing false information to a peace officer, which he lied about at the 

preliminary hearing.  R170:37-8, 41-2, 57-8. 
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While neither Mr. Pollock nor Mr. Dembert was particularly credible, Mr. 

Pollock was the lesser of the two because he had no memory of the preliminary 

hearing, he perjured himself at the preliminary hearing, and had a prior conviction 

for lying to a peace officer.  Without seeing who initiated the attack, it was 

impossible for Ms. Cameron to know who started it.  This poor evidence falls far 

short of proof beyond a reasonable doubt.  In this context, the alleged confession 

was absolutely critical.  Therefore, without Mr. Dembert’s incriminating 

statements, there is a reasonable probability the jury would have acquitted him. 

Mr. Dembert was prejudiced by his trial counsel’s ineffective assistance 

and thereby denied his Sixth Amendment right to counsel because there is a 

reasonable likelihood the outcome of trial would have been in his favor had his 

motion to suppress been granted.  Accordingly, his conviction should be vacated 

and this matter remanded for a new trial. 

II. THE TRIAL COURT ERRED IN DENYING MR. DEMBERT’S 
MOTION TO SUPPRESS ON THE MERITS AND FOR BEING 
UNTIMELY. 

 
An involuntary confession is not admissible at trial.  Chavez v. Martinez, 

538 U.S. 760, 770 (2003).  Although the admission of a coerced confession may 

be construed as harmless, this is a difficult to establish because confessions are 

usually given great weight.  See, Arizona v. Fulminante, 499 U.S. 279, 296, 306-

12 (1991) (“[A]n involuntary confession may have a more dramatic effect on the 

course of trial than do other trial errors … but this simply means that a reviewing 

court will conclude in such a case that its admission was not harmless error.”). 
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Before a trial court can rule on a motion to suppress incriminating 

statements and before the prosecution can introduce that evidence at trial, the court 

is required to conduct a hearing outside the presence of the jury to determine 

voluntariness of the defendant’s statements.  Sims v. Georgia, 385 U.S. 538, 534-

44 (1967).  If a motion to suppress is denied, a finding that the defendant’s 

statements were voluntary must be clearly reflected in the record.  Id. at 544. 

A. The trial court erred when it denied Mr. Dembert’s motion on 
procedural grounds under Rule 12 (c). 

 
 In this case, the fact that Mr. Dembert was both in custody and subject to 

interrogation cannot be disputed and is not at issue.  He had been placed under 

arrest and was subject to questioning at the police station.  R172:6.  At the 

commencement of the interrogation and immediately after being informed of his 

Miranda rights, Mr. Dembert unequivocally invoked his right to remain silent.  

When he was presented with the waiver form, he asked if he had to sign it and 

when informed he did not have to, he refused to sign it and further refused to 

answer any questions.  R170:8; Addendum B.  Notwithstanding Mr. Dembert’s 

unequivocal response that he did not want to waive his rights or talk to the police, 

the officers continued questioning him.  Id. 

 Mr. Dembert’s trial counsel did not file the motion to suppress until the day 

of trial.  R100-101.  The State argued the motion should be denied because the 

Utah Rules of Criminal Procedure require a motion to suppress be brought five 

days prior to trial.  R170:10.  The State further argued Mr. Dembert did eventually 
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sign the Miranda waiver and the State presented a photocopy of that document to 

the court.  R170:10.  The trial court denied the motion to suppress on the 

procedural ground that the issue was waived for not bringing it timely under Rule 

12(c) of the Utah Rules of Criminal Procedure.  R170:13-14. 

 The trial court’s denial of Mr. Dembert’s motion on procedural grounds 

was an abuse of discretion for four reasons: (1) because the State was prepared to 

and in fact did argue the merits of the motion, the implicit notice requirement of 

Rule 12(c) did not apply; (2) the nature of the substantial rights involved and the 

potential for prejudice required the trial court to consider the issue on its merits; 

(3) the trial court’s subsequent cursory denial of the motion purportedly on its 

merits constituted a waiver of the requirements of the rule; and (4) the controlling 

federal law prohibits the denial of a motion to suppress evidence on mere 

procedural grounds. 

While in a perfect world it might be ideal to resolve all evidentiary issues 

prior to trial, prosecutors and defense counsel frequently make objections to 

evidence on grounds of inadmissibility on the day of trial.  The imposition of a 

five-day deadline for filing a motion to suppress under Rule 12(c) is intended to 

provide the State with sufficient notice of the issue being raised so it can be argued 

and ruled upon at least on the day of trial.  Moreover, under its plain language the 

trial court has considerable discretion to waive the requirements of the rule. 

While the prosecutor in this case objected to Mr. Dembert’s motion based 

on timeliness grounds, the prosecutor also indicated to the court that he was 
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prepared to argue the motion on its merits and he then proceeded to do so.  

R170:10-13.  The prosecution never claimed any prejudice caused by a lack of 

notice.  Rather, the prosecution merely objected to Mr. Dembert’s failure to 

comply with the procedural requirements of Rule 12(c).  The notice purpose of the 

procedural requirement was not the basis for the State’s objection.  Therefore, it 

was an abuse of the trial court’s discretion to deny Mr. Dembert’s motion on the 

ground that he had waived the issue. 

Also, the potential for prejudice to the accused requires a court to consider 

a motion to suppress an involuntary confession on its merits.  In State v. Cornejo, 

138 P.3d 97 (Utah App. 2006), the defense moved on the day of trial to suppress 

the results of the defendant’s involuntary blood draw and the trial court ordered an 

immediate evidentiary hearing on the issue.  The State moved for a continuance of 

the trial and the evidentiary hearing on the ground that the State had not 

anticipated the defense’s objection to the blood draw evidence and thus had not 

subpoenaed an essential witness because the defense had not filed a motion to 

suppress at least five days prior to trial.  The State argued that under these 

circumstances the trial court’s denial of its motion for a continuance was an abuse 

of discretion.  This Court agreed with the State and reiterated that an abuse of 

discretion occurs when the moving party is prejudiced, meaning their substantial 

rights are adversely affected, such that there is a reasonable likelihood of a more 

favorable result for the moving party had their motion been granted.  Id. at 101. 
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In this case, had Mr. Dembert’s motion to suppress been granted, there is a 

reasonable likelihood the outcome of trial would have been in his favor.  This case 

was one of “he said/he said.”  Only Mr. Dembert and Mr. Pollock witnessed4 the 

entire encounter and both were admitted drug addicts who told two completely 

inconsistent stories about the incident, with both claiming they acted in self-

defense. 

However, Mr. Pollock was less credible than Mr. Dembert.  Mr. Pollock 

testified he had no recollection of testifying at the preliminary hearing and 

admitted he had a prior conviction for providing false information to a peace 

officer, which conviction he lied about when testifying under oath at the 

preliminary hearing.  R170: 37-38, 41-42, 57-58.  Therefore, Mr. Dembert’s 

seemingly incriminating statements from the police interrogation were particularly 

weighty and damaging.  Their admission cannot be construed as harmless on these 

facts.  Rather, they adversely affected Mr. Dembert’s substantial rights. 

As previously noted, the trial court has considerable discretion under Rule 

12 (c) to waive its requirements and consider the merits of a motion to suppress 

and should do so when a contrary ruling will adversely affect the substantial rights 

of the moving defendant.  Further, a trial court’s consideration of such a motion on 

its merits constitutes a waiver of the rule’s requirements.  See, State v. Matsamas, 

                                              
4 Gail Cameron, who worked at the shelter, testified she only saw Mr. Dembert 
striking Mr. Pollock after Mr. Pollock had fallen to the ground and had assumed a 
defensive stance.  She did not see how the fight started or who instigated it.  
R170:61-72. 

 24



808 P.2d 1048 (Utah 1991) (holding trial court’s decision to not treat defendant’s 

failure to raise issue prior to trial as a waiver and its decision to consider merits, 

waived requirements of rule and preserved issue for appeal).  Such discretion 

simply highlights the fact that the procedural requirement is far less weighty than 

the constitutional implications involved.  The requirements of Rule 12(c) were 

waived in this case when, “[f]or edification of the Counsel,” (R170:14), the trial 

court did consider the merits of the defense’s motion to suppress.  Id. 

 Finally, under the controlling federal law, evidence obtained in violation of 

the Fifth Amendment may not be presented at trial for the purpose of proving the 

defendant’s guilt.  Blackburn v. Alabama, 361 U.S. 199, 205 (1960).  As noted 

herein, a trial court is required to conduct a hearing to determine whether a 

confession was voluntary and to then make findings about the voluntariness of the 

confession on the record.  The trial court in this case refused to do so and denied 

Mr. Dembert’s motion on procedural grounds. 

Notwithstanding any state procedural rule such as Rule 12(c), the 

admission of an involuntary confession is an error that requires reversal unless the 

error was harmless.  See, Chapman v. California, 386 U.S. 18, 23-24 (1967).  

Given the great weight juries give to purported confessions, the State’s burden to 

establish harmless error is formidable and unlikely to be met, particularly on these 

facts when the only two witnesses to the entire incident were Mr. Dembert and Mr. 

Pollock, who both told widely divergent stories of their own asserted self-defense.  

There is no authority under the federal law that allows a state, on merely 
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procedural grounds, to force a defendant to waive his right to have an involuntary 

confession suppressed.  Therefore, to the extent Rule 12(c) allows for an 

involuntary confession to be admitted at trial on procedural grounds, it is a 

violation of the Supreme Court precedent cited herein and unconstitutional. 

 In this case, the trial court did deny Mr. Dembert’s motion to suppress on 

the ground that it was brought untimely under Rule 12 (c).  However, if in fact Mr. 

Dembert’s “confession” was obtained in violation of the Fifth Amendment, the 

exclusionary rule applies and trumps the procedural requirement.  The rights at 

issue far outweigh a mere procedural formality.  See, Miranda v. Arizona, supra; 

see also, United States v. Leon, 468 U.S. 897, 906 (1984) (explaining the 

exclusionary rule is not a personal constitutional right but rather a judicially 

created remedy to deter the government from violating constitutional rights). 

 The Supreme Court has held that a trial court is required to conduct a 

hearing on the merits outside the presence of the jury and to make a clear finding 

on the record that the defendant’s statements were voluntary, which the trial court 

did not do in this case.  Sims v. Georgia, 385 U.S. 538, 534-44 (1967).  Moreover, 

the importance of the procedural requirement diminishes even further in light of 

the fact that the prosecutor in this case was prepared to argue the motion on its 

merits and did so, and the additional fact that the trial court found it would have 

denied the motion on its merits in any event.  R170:14. 

 Based on the foregoing, the trial court erred when it denied Mr. Dembert’s 

motion to suppress under the procedural grounds set forth in Rule 12(c). 
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B. The trial court erred when it denied Mr. Dembert’s motion to suppress 
on its merits. 
 

 As previously indicated, the trial court did address the merits of Mr. 

Dembert’s motion for “the edification of Counsel.”  R170:14.  Based on its review 

of the transcript, the court determined that the communications that occurred 

between the police and Mr. Dembert after he invoked his right to remain silent 

were “in effort to clarify his rights under the Miranda warning. … and if he was 

willing to sign the waiver.”  Id.  The court further noted that Mr. Dembert did sign 

the waiver after he initially said he did not want to talk to the police.  Id.  The 

court reiterated it was not denying the motion on its merits, but stated, “[I]f I were 

addressing the merits, if it were me, here’s how I would have done it, I would rule 

that the motion ought to be denied.”  Id.  This alternative denial of Mr. Dembert’s 

motion on the merits was not supported by the facts or the law. 

 After Mr. Dembert unequivocally invoked his right to remain silent, Officer 

Portel (who had been questioning him) left the interrogation room and 

immediately returned with Officer C.T. Smith who resumed questioning.  R170:8-

9.  Mr. Dembert did not initiate the discussion. 

 The officers’ actions in this case were a clear violation of Mr. Dembert’s 

Fifth Amendment rights under the controlling law.  When Mr. Dembert 

unequivocally invoked his right to remain silent, the officers were required to 

immediately cease all questioning.  Miranda, 384 U.S. at 473-74.  However, they 

continued to question him in a way that was carefully designed to elicit 
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information, notwithstanding the officers’ acknowledgements that Mr. Dembert 

did not have to answer their questions.  Their continued questioning after Mr. 

Dembert clearly invoked his right to remain silent violated Miranda.  See, United 

States v. Tyler, McGraw v. Holland, United States v. Rambo, supra.  

 While the informal transcript provided to the trial court is not part of the 

record, the fact that Mr. Dembert unequivocally invoked his right to remain silent, 

after which the officers continued to question him, was known to the trial court.  

R170:8-9.  Under the totality of these facts that were known to the trial court, Mr. 

Dembert’s “confession” was not voluntary and the trial court erred in concluding 

Mr. Dembert’s motion should also have been denied on its merits. 

CONCLUSION 
 
 Mr. Dembert respectfully requests this Court to overturn the trial court’s 

denial of his motion to suppress his statements and to remand this matter back to 

the trial court for a new trial. 

 Respectfully submitted this 22nd day of December, 2008. 

 

      _________________________________ 
      Jennifer K. Gowans 
      Attorney for Appellant, Rory Dembert 
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DECISION:


Accused's right to effective assistance of counsel
held violated at Virginia sentencing hearing in which
accused received death sentence; accused held entitled to
federal habeas corpus relief under 28 USCS 2254(d)(1).


SUMMARY:


In Strickland v Washington (1984) 446 US 668, 80 L
Ed 2d 674, 104 S Ct 2052, the United States Supreme
Court held that, to establish ineffectiveness, an accused
must show (1) that counsel's performance was so
deficient that counsel was not functioning as the counsel
guaranteed by the Federal Constitution's Sixth
Amendment, and (2) prejudice, by showing that there is a
reasonable probability that but for counsel's
unprofessional errors, the result of the proceeding would
have been different. Under 28 USCS 2254(d)(1), a state
prisoner's application for a writ of habeas corpus shall not
be granted with respect to any claim that was adjudicated


on the merits in state court proceedings unless the
adjudication of the claim resulted in a decision that was
"contrary to or involved an unreasonable application of
clearly established Federal law, as determined by the
Supreme Court of the United States." A Virginia trial
court convicted an accused of robbery and capital
murder. At the accused's sentencing hearing, (1) the
evidence offered by the accused's counsel consisted of
the testimony of (a) the accused's mother and two
neighbors to the effect that the accused was not violent,
and (b) a psychiatrist to the effect that the accused had
removed the bullets from the accused's gun in the course
of earlier robberies; and (2) the weight of counsel's
closing was devoted to explaining that it was difficult to
find a reason why the jury should spare the accused's life.
After the trial judge imposed the death sentence that had
been fixed by the jury on the basis of a finding of the
probability of future dangerousness, the Virginia
Supreme Court affirmed the conviction and sentence (234
Va 168, 360 SE2d 361, cert den 484 US 1020, 98 L Ed 2d
681, 108 S Ct 733). Subsequently, the accused, alleging
that he had received ineffective assistance of counsel at
the sentencing hearing, filed for collateral relief in the
state trial court. The trial court, finding that counsel had
been ineffective, recommended that the accused be
granted a rehearing concerning his sentencing. However,
the Virginia Supreme Court--concluding that (1) there
was no reasonable possibility that the mitigating evidence
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that was omitted by the accused's counsel would have
affected the jury's sentencing recommendation, and (2)
the accused had failed to demonstrate that the sentencing
proceeding was fundamentally unfair--denied the
accused's request for state habeas corpus relief (254 Va
16, 487 SE2d 194). The accused, having exhausted his
state remedies, then sought a federal writ of habeas
corpus pursuant to 28 USCS 2254. The United States
District Court for the Eastern District of Virginia granted
the writ. The United States Court of Appeals for the
Fourth Circuit, in reversing the District Court's judgment,
construed 2254(d)(1) as prohibiting a grant of habeas
corpus relief, unless the state court decided the question
by interpreting or applying the relevant precedent in a
manner that reasonable jurists would all agree was
unreasonable (163 F3d 860).


On certiorari, the United States Supreme Court
reversed the judgment of the Court of Appeals and
remanded the case for further proceedings. It was held,
with different majorities of Justices for each holding, that
(1) the accused had been deprived of the constitutional
right to the effective assistance of counsel, as defined in
Strickland v Washington; and (2) the Virginia Supreme
Court's refusal to set aside the accused's death sentence
was a decision that was contrary to or involved an
unreasonable application of clearly established federal
law, as determined by the United States Supreme Court.


In those portions (Parts I, III, and IV) of the opinion
of Stevens, J., which constituted the opinion of the court
and were joined by O'Connor, Kennedy, Souter,
Ginsburg, and Breyer, JJ., it was held that (1) counsel,
who did not begin to prepare for the sentencing phase of
the trial until a week before the trial, did not fulfill the
obligation to conduct a thorough investigation of the
accused's background, (2) counsel's unprofessional
service prejudiced the accused within the meaning of
Strickland v Washington, where counsel failed to
introduce a comparatively voluminous amount of
evidence in the accused's favor, and (3) the Virginia
Supreme Court's decision was both "contrary to" and
"involved an unreasonable application of" clearly
established federal law, as determined by the United
States Supreme Court. Also, Stevens, J., joined by
Souter, Ginsburg, and Breyer, JJ., expressed the view that
in 2254(d)(1), the phrase (1) "clearly established" is not
intended to modify the independent obligation of the
federal courts, even on habeas corpus review, to say what
the law is, and (2) "contrary to or an unreasonable


application of" does not require federal courts to defer to
the opinion of every reasonable state court judge on the
content of federal law.


In that portion (Part II, except the footnote) of the
opinion of O'Connor, J., which constituted the opinion of
the court and was joined by Rehnquist, Ch. J., and
Kennedy and Thomas, JJ., and by Scalia, J. (except as to
the footnote), it was held that (1) under 2254(d)(1)'s
"contrary to" clause, a federal court may grant a writ of
habeas corpus if a state court (a) applies a rule that
contradicts the governing law set forth in the United
States Supreme Court's cases, or (b) decides a case
differently than the Supreme Court has on a set of
materially indistinguishable facts; and (2) under
2254(d)(1)'s "unreasonable application" clause, a federal
court may grant a writ of habeas corpus if a state court
identifies the correct governing legal principle from the
Supreme Court's decisions but unreasonably applies that
principle to the facts of a prisoner's case. Also, O'Connor,
J., joined by Kennedy, J., concurring in part and
concurring in the judgment, (1) agreed with the majority
that the Virginia Supreme Court's adjudication of the
accused's claim of ineffective assistance of counsel
resulted in a decision that was both contrary to and
involved an unreasonable application of the United States
Supreme Court's precedent, but (2) expressed
disagreement with Justice Stevens concerning the
standard that had to be applied under 2254(d)(1) in
evaluating the accused's claims on federal habeas corpus
review.


Rehnquist, Ch. J., joined by Scalia and Thomas, JJ.,
concurring in part and dissenting in part, (1) agreed with
the United States Supreme Court's interpretation of
2254(d)(1); but (2) expressed the view that habeas corpus
relief was barred by 2254(d) in the instant case, as (a) the
Virginia Supreme Court's adjudication was not "contrary
to" the United States Supreme Court's clearly established
precedent, because the Virginia Supreme Court
appropriately relied on Strickland v Washington to make
a decision, and (b) it was not unreasonable for the
Virginia Supreme Court to decide that a jury would not
have been swayed by some additional evidence to the
effect that the accused had a terrible childhood and a low
IQ, because there was strong evidence that the accused
would continue to be a danger to society, both in and out
of prison.
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[***LEdHN1]


CRIMINAL LAW §46.6


-- ineffective assistance of counsel -- prejudice


Headnote:[1A][1B]


At a sentencing hearing for an accused who has been
convicted of robbery and capital murder, which hearing
results in a death sentence on the basis of the jury's
finding of future dangerousness, the accused is deprived
of the right, under the Federal Constitution's Sixth
Amendment, to the effective assistance of counsel, as
defined in Strickland v Washington (1984) 446 US 668,
80 L Ed 2d 674, 104 S Ct 2052, for (1) the evidence
offered by the accused's counsel at the hearing consists of
the testimony of (a) the accused's mother and two
neighbors to the effect that the accused is not violent, and
(b) a psychiatrist to the effect that the accused removed
the bullets from his gun in the course of earlier robberies;
(2) the weight of counsel's closing is devoted to
explaining that it is difficult to find a reason why the jury
should spare the accused's life; (3) the failure of counsel,
who did not begin to prepare for the sentencing phase
until a week before the trial, to introduce a comparatively
voluminous amount of evidence in the accused's favor
demonstrates that counsel did not fulfill the obligation to
conduct a thorough investigation of the accused's
background--rather than being justified by a tactical
decision to focus on the accused's voluntary
confession--where the favorable evidence is to the effect
that (a) the accused's parents were imprisoned for the
criminal neglect of the accused and the accused's siblings,
(b) the accused (i) was severely and repeatedly beaten by
the accused's father, (ii) was committed to the custody of
a social services bureau for 2 years during the parents'
incarceration, (iii) was borderline mentally retarded and
did not advance beyond sixth grade in school, (iv) had
received commendations for helping to crack a prison
drug ring and for returning a guard's missing wallet, and
(v) was described by prison officials as among the
inmates least likely to act in a violent, dangerous, or
provocative way, and (c) a certified public accountant,
who claimed to have visited the accused frequently as
part of a prison ministry program, indicated that the
accused (i) seemed to thrive in a more regimented and
structured environment, and (ii) was proud of the
carpentry degree that the accused had earned while in
prison; and (4) counsel's unprofessional service
prejudices the accused within the meaning of Strickland v


Washington, where, after hearing the additional evidence
developed in postconviction proceedings, the judge who
presides at the accused's trial later concludes that there
exists a reasonable probability that the result of the
sentencing phase would have been different if the jury
had heard that evidence.


[***LEdHN2]


CRIMINAL LAW §46.6


HABEAS CORPUS §47


-- ineffective assistance of counsel -- federal relief --
contrary state court decision


Headnote:[2A][2B][2C]


A refusal by a state's highest court to set aside an
accused's death sentence is a decision that was "contrary
to or involved an unreasonable application of clearly
established Federal law, as determined by the Supreme
Court of the United States," within the meaning of 28
USCS 2254(d)(1), which allows the granting of federal
habeas corpus relief with respect to such a decision--and
the accused is therefore entitled to such habeas corpus
relief--because (1) the Supreme Court has determined, on
federal habeas corpus review after the state court's refusal
in question, that the accused, during his capital
sentencing hearing, was deprived of the right, under the
Federal Constitution's Sixth Amendment, to the effective
assistance of counsel, as defined in Strickland v
Washington (1984) 446 US 668, 80 L Ed 2d 674, 104 S
Ct 2052; (2) this Strickland v Washington test qualifies as
clearly established federal law as determined by the
Supreme Court, where (a) the Supreme Court's precedent
dictated that the state court apply the Strickland v
Washington test at the time that the state court
entertained the accused's ineffective-assistance claim, and
(b) it can hardly be said that recognizing the right to
effective counsel breaks new ground or imposes a new
obligation on the states; and (3) the state court's decision
was both (a) contrary to such clearly established federal
law, insofar as the state court's decision turned on an
erroneous view that a "mere" difference in outcome is not
sufficient to establish constitutionally ineffective
assistance of counsel, and (b) an unreasonable application
of such federal law, insofar as (i) the state court's analysis
concerning a "mere" difference in outcome relied on an
inapplicable exception to Strickland v Washington, (ii)
the state court failed to evaluate the totality of the
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available mitigation evidence, both that adduced at trial
and at a later state proceeding, in reweighing the
mitigation evidence against the evidence in aggravation,
(iii) some evidence that was not presented at the
sentencing hearing by the accused's trial counsel--such as
the graphic description of the accused's childhood filled
with abuse and privation or the reality that the accused
was borderline mentally retarded--might well have
influenced the jury's appraisal of the accused's moral
culpability, (iv) the circumstances recited in the accused's
several confessions are consistent with the view that in
each case the accused's violent behavior was a
compulsive reaction rather than the product of
cold-blooded premeditation, and (v) by failing to
entertain the possibility that mitigating evidence
unrelated to dangerousness might have altered the jury's
selection of penalty, the state court failed to accord
appropriate weight to the body of mitigating evidence
available to trial counsel. (Rehnquist, Ch. J., and Scalia
and Thomas, JJ., dissented from this holding.)


[***LEdHN3]


HABEAS CORPUS §26


-- claim reviewed by state court


Headnote:[3A][3B]


An Antiterrorism and Effective Death Penalty Act
provision (28 USCS 2254(d)(1))--to the effect that a state
prisoner's application for a writ of habeas corpus shall not
be granted with respect to any claim that was adjudicated
on the merits in state court proceedings unless the
adjudication of the claim resulted in a decision that was
contrary to or involved an unreasonable application of
clearly established federal law, as determined by the
Supreme Court of the United States--is intended to curb
delays, prevent "retrials" on federal habeas corpus
review, and give effect to state convictions to the extent
possible under law.


[***LEdHN4]


HABEAS CORPUS §26


-- claim reviewed by state court


Headnote:[4]


The threshold question under 28 USCS
2254(d)(1)--which provides that a state prisoner's


application for a writ of habeas corpus shall not be
granted with respect to any claim that was adjudicated on
the merits in state court proceedings unless the
adjudication of the claim resulted in a decision that was
contrary to or involved an unreasonable application of
clearly established federal law, as determined by the
United States Supreme Court--is whether an accused
seeks to apply a rule of law that was clearly established at
the time the accused's state court conviction became final.


[***LEdHN5]


CRIMINAL LAW §46.4


-- ineffective assistance of counsel -- prejudice


Headnote:[5]


With respect to the rule announced in Strickland v
Washington (1984) 446 US 668, 80 L Ed 2d 674, 104 S
Ct 2052--that, to establish ineffective assistance of
counsel, an accused first must show that counsel's
performance was so deficient that counsel was not
functioning as the counsel guaranteed by the Federal
Constitution's Sixth Amendment and second must show
prejudice--to establish (1) ineffectiveness, an accused
must show that counsel's representation fell below an
objective standard of reasonableness, and (2) prejudice,
an accused must show that there is a reasonable
probability that but for counsel's unprofessional errors,
the result of the proceeding would have been different,
where a reasonable probability is a probability sufficient
to undermine confidence in the outcome.


[***LEdHN6]


CRIMINAL LAW §46.6


EVIDENCE §419


-- ineffective assistance of counsel -- presumption of
prejudice


Headnote:[6]


While the test announced in Strickland v Washington
(1984) 446 US 668, 80 L Ed 2d 674, 104 S Ct 2052--that
to establish ineffective assistance of counsel, an accused
must show (1) that counsel's performance was so
deficient that counsel was not functioning as the counsel
guaranteed by the Federal Constitution's Sixth
Amendment, and (2) prejudice--provides sufficient


Page 4
529 U.S. 362, *; 120 S. Ct. 1495, **;


146 L. Ed. 2d 389, ***LEdHN2; 2000 U.S. LEXIS 2837







guidance for resolving virtually all
ineffective-assistance-of-counsel claims, there are
situations in which the overriding focus on fundamental
fairness may affect the analysis; thus, on the one hand,
there are a few situations in which prejudice may be
presumed; on the other hand, there are situations in which
it would be unjust to characterize the likelihood of a
different outcome but for counsel's performance as
legitimate prejudice; for example, even if an accused's
false testimony might have persuaded the jury to acquit
the accused, it is not fundamentally unfair to conclude
that the accused was not prejudiced by counsel's
interference with the accused's intended perjury.


[***LEdHN7]


CRIMINAL LAW §46.6


EVIDENCE §419


-- ineffective assistance of counsel -- burden of
establishing prejudice


Headnote:[7]


Under the correct standard for analyzing a claim of
ineffective assistance of counsel, even if a petitioner
shows that counsel's performance was deficient, the
petitioner must also show prejudice; the petitioner must
show that there is a reasonable probability that but for
counsel's unprofessional errors, the result of the
proceeding in question would have been different, where
(1) a reasonable probability is a probability sufficient to
undermine confidence in the outcome, and (2) it is
insufficient to show only that the errors had some
conceivable effect on the outcome of the proceeding,
because virtually every act or omission of counsel would
meet that test; the petitioner bears the highly demanding
and heavy burden in establishing actual prejudice.


[***LEdHN8]


APPEAL §1677


-- reversal -- remand -- federal habeas corpus relief


Headnote:[8A][8B]


On certiorari to review a Federal Court of Appeals
judgment that denied habeas corpus relief to an accused
with respect to a state hearing at which the accused was
sentenced to death, the United States Supreme


Court--having determined that (1) the accused was
deprived of the federal constitutional right to the effective
assistance of counsel at the hearing, and (2) a decision of
the state's highest court that denied the accused's
application for state habeas corpus relief was "contrary to
or involved an unreasonable application of clearly
established Federal law, as determined by the Supreme
Court of the United States," within the meaning of 28
USCS 2254(d)(1), which allows the granting of federal
habeas corpus relief with respect to such a decision--will
reverse the Court of Appeals judgment and will remand
the case for further proceedings. [Per Stevens, Souter,
Ginsburg, Breyer, O'Connor, and Kennedy, JJ.
Dissenting: Rehnquist, Ch. J., and Scalia and Thomas,
JJ.]


[***LEdHN9]


STATUTES §211


-- habeas corpus amendment -- prospective
application


Headnote:[9]


A case in which an accused, on the basis of alleged
ineffective assistance of counsel at a state court
sentencing hearing at which the accused was sentenced to
death, seeks federal habeas corpus relief under 28 USCS
2254 is governed by 2254 as amended by the
Antiterrorism and Effective Death Penalty Act of 1996
(PL 104-132), because the accused filed the accused's
petition for relief under 2254 in December 1997.


[***LEdHN10]


HABEAS CORPUS §26


-- state court -- federal law -- contrary decision --
unreasonable application


Headnote:[10A][10B]


In 28 USCS 2254 (d)(1)--which provides that a state
prisoner's application for a writ of habeas corpus shall not
be granted with respect to any claim that was adjudicated
on the merits in state court proceedings unless the
adjudication of the claim resulted in a decision that was
"contrary to or involved an unreasonable application of
clearly established Federal law, as determined by the
Supreme Court of the United States"--both the "contrary
to" and the "unreasonable application" clauses have
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independent meaning; thus, 2254(d)(1) defines two
categories of cases in which a state prisoner may obtain
federal habeas corpus relief with respect to a claim
adjudicated on the merits in state court; under the statute,
a federal court may grant a writ of habeas corpus if the
relevant state court decision was either (1) contrary to
clearly established federal law, as determined by the
Supreme Court, or (2) involved an unreasonable
application of clearly established federal law, as
determined by the Supreme Court. (Stevens, Souter,
Ginsburg, and Breyer, JJ., dissented in part from this
holding.)


[***LEdHN11]


STATUTES §110


-- construction


Headnote:[11A][11B]


A court must give effect, if possible, to every clause
and word of a statute.


[***LEdHN12]


HABEAS CORPUS §26


-- state court -- decision contrary to federal law


Headnote:[12A][12B]


Under 28 USCS 2254(d)(1)--which provides that a
state prisoner's application for a writ of habeas corpus
shall not be granted with respect to any claim that was
adjudicated on the merits in state court proceedings
unless the adjudication of the claim resulted in a decision
that was contrary to or involved an unreasonable
application of clearly established federal law, as
determined by the United States Supreme Court--a state
court decision will be contrary to the Supreme Court's
clearly established precedent if the state court applies a
rule that contradicts the governing law set forth in the
Supreme Court's cases; a state court decision will also be
contrary to the Supreme Court's clearly established
precedent if the state court confronts a set of facts that are
materially indistinguishable from a decision of the
Supreme Court and nevertheless arrives at a result
different from the Supreme Court's precedent;
accordingly, in either of these two scenarios, a federal
court will be unconstrained by 2254(d)(1), because the
state court decision falls within that provision's "contrary


to" clause.


[***LEdHN13]


HABEAS CORPUS §26


-- state court -- decision contrary to federal law


Headnote:[13A][13B]


With respect to 28 USCS 2254(d)(1)--which provides
that a state prisoner's application for a writ of habeas
corpus shall not be granted with respect to any claim that
was adjudicated on the merits in state court proceedings
unless the adjudication of the claim resulted in a decision
that was contrary to or involved an unreasonable
application of clearly established federal law, as
determined by the United States Supreme Court--a
run-of-the-mill state court decision applying the correct
legal rule from the Supreme Court's cases to the facts of a
prisoner's case will not fit comfortably within
2254(d)(1)'s "contrary to" clause; for example, it is
difficult to describe a run-of-the-mill state court
decision--which (1) correctly identifies Strickland v
Washington (1984) 446 US 668, 80 L Ed 2d 674, 104 S
Ct 2052, as the controlling legal authority, and (2) in
applying that framework, rejects a prisoner's claim--as
diametrically different from, opposite in character or
nature from, or mutually opposed to Strickland v
Washington, the Supreme Court's clearly established
precedent; although such a state court decision may be
contrary to a federal court's conception of how Strickland
v Washington ought to be applied in that particular case,
the decision is not mutually opposed to Strickland v
Washington itself, as (1) construing 2254(d)(1)'s
"contrary to" clause to encompass such a routine state
court decision would sap the "unreasonable application"
clause of any meaning, and (2) reading the "contrary to"
clause to permit a federal court to grant relief in cases
where a state court's error is limited to the manner in
which it applies Supreme Court precedent is suspect,
given the logical and natural fit of the neighboring
"unreasonable application" clause to such cases.


[***LEdHN14]


HABEAS CORPUS §26


-- state court -- unreasonable application of federal
law


Headnote:[14A][14B]
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Under 28 USCS 2254(d)(1)--which provides that a
state prisoner's application for a writ of habeas corpus
shall not be granted with respect to any claim that was
adjudicated on the merits in state court proceedings
unless the adjudication of the claim resulted in a decision
that was contrary to or involved an unreasonable
application of clearly established federal law, as
determined by the United States Supreme Court--a state
court decision that correctly identifies the governing legal
rule but applies it unreasonably to the facts of a particular
prisoner's case qualifies as a decision involving an
unreasonable application of clearly established federal
law.


[***LEdHN15]


HABEAS CORPUS §26


-- state court -- unreasonable application of federal
law


Headnote:[15]


Under 28 USCS 2254(d)(1)--which provides that a
state prisoner's application for a writ of habeas corpus
shall not be granted with respect to any claim that was
adjudicated on the merits in state court proceedings
unless the adjudication of the claim resulted in a decision
that was contrary to or involved an unreasonable
application of clearly established federal law, as
determined by the United States Supreme Court--a
federal habeas corpus court making the "unreasonable
application" inquiry should ask whether the state court's
application of clearly established federal law was
objectively unreasonable; the federal court should not
transform the inquiry into a subjective one by resting a
determination instead on the simple fact that at least one
of the nation's jurists has applied the relevant federal law
in the same manner the state court did in the habeas
corpus petitioner's case.


[***LEdHN16]


COURTS §766


-- precedent -- new rule


Headnote:[16]


Even though the United States Supreme Court has
characterized the inquiry whether a rule stated by the
court in a case is new as an inquiry whether reasonable


jurists could disagree as to whether a result is dictated by
precedent, the standard for determining when a case
establishes a new rule is objective; for such purposes, the
mere existence of conflicting authority does not
necessarily mean a rule is new.


[***LEdHN17]


HABEAS CORPUS §26


-- state court -- unreasonable application of federal
law


Headnote:[17A][17B]


Under 28 USCS 2254(d)(1)--which provides that a
state prisoner's application for a writ of habeas corpus
shall not be granted with respect to any claim that was
adjudicated on the merits in state court proceedings
unless the adjudication of the claim resulted in a decision
that was contrary to or involved an unreasonable
application of clearly established federal law, as
determined by the United States Supreme Court--an
unreasonable application of federal law is different from
an incorrect or erroneous application of federal law,
where in 2254(d)(1), Congress specifically used the word
"unreasonable" and not a term like "erroneous" or
"incorrect;" under 2254(d)(1)'s "unreasonable
application" clause, then, a federal habeas corpus court
may not issue the writ simply because that court
concludes in its independent judgment that the relevant
state court decision applied clearly established federal
law erroneously or incorrectly; rather, that application
must also be unreasonable. (Stevens, Souter, Ginsburg,
and Breyer, JJ., dissented from this holding.)


[***LEdHN18]


STATUTES §123.5


-- Supreme Court decisions


Headnote:[18]


Congress need not mention a prior decision of the
United States Supreme Court by name in a statute's text
in order to adopt either a rule or a meaning given a
certain term in that decision.


[***LEdHN19]


HABEAS CORPUS §26
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-- state court -- clearly established federal law


Headnote:[19]


In 28 USCS 2254(d)(1)--which provides that a state
prisoner's application for a writ of habeas corpus shall not
be granted with respect to any claim that was adjudicated
on the merits in state court proceedings unless the
adjudication of the claim resulted in a decision that was
"contrary to or involved an unreasonable application of
clearly established Federal law, as determined by the
Supreme Court of the United States"--the phrase "clearly
established Federal law, as determined by the Supreme
Court of the United States" refers to the holdings, as
opposed to the dicta, of the Supreme Court's decisions as
of the time of the relevant state court decision.


[***LEdHN20]


HABEAS CORPUS §26


-- state court -- clearly established federal law


Headnote:[20]


Under 28 USCS 2254(d)(1)--which provides that a
state prisoner's application for a writ of habeas corpus
shall not be granted with respect to any claim that was
adjudicated on the merits in state court proceedings
unless the adjudication of the claim resulted in a decision
that was "contrary to or involved an unreasonable
application of clearly established Federal law, as
determined by the Supreme Court of the United
States"--whatever would qualify as an old rule under the
Supreme Court's Teague v Lane (1989) 489 US 288, 103
L Ed 2d 334, 109 S Ct 1060, jurisprudence, concerning
the determination whether a rule announced in a Supreme
Court case is new, will constitute "clearly established
Federal law, as determined by the Supreme Court of the
United States," with the one caveat that 2254(d)(1)
restricts the source of clearly established law to the
Supreme Court's jurisprudence.


SYLLABUS


A Virginia jury convicted petitioner Williams of
robbery and capital murder, and, after a sentencing
hearing, found a probability of future dangerousness and
unanimously fixed his punishment at death. Concluding
that such punishment was "proper" and "just," the trial
judge imposed the death sentence. The Virginia Supreme


Court affirmed. In state habeas corpus proceedings, the
same trial judge found, on the evidence adduced after
hearings, that Williams' conviction was valid, but that his
counsel's failure to discover and present significant
mitigating evidence violated his right to the effective
assistance of counsel under Strickland v. Washington,
466 U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct. 2052. In
rejecting the trial judge's recommendation that Williams
be resentenced, the State Supreme Court held, inter alia,
that the trial judge had failed to recognize that Strickland
had been modified by Lockhart v. Fretwell, 506 U.S. 364,
369, 122 L. Ed. 2d 180, 113 S. Ct. 838, and that Williams
had not suffered sufficient prejudice to warrant relief. In
habeas corpus proceedings under 28 U.S.C. § 2254, the
federal trial judge agreed with the state trial judge that the
death sentence was constitutionally infirm on
ineffective-assistance grounds. The federal judge
identified five categories of mitigating evidence that
counsel had failed to introduce and rejected the argument
that such failure had been a strategic decision to rely
primarily on the fact that Williams had confessed
voluntarily. As to prejudice, the judge determined, among
other things, that there was a reasonable probability that,
but for counsel's unprofessional errors, the result of the
proceeding would have been different, see Strickland,
466 U.S. at 694. Applying an amended version of §
2254(d)(1) enacted in the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), the judge
concluded that the Virginia Supreme Court's decision
"was contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the
Supreme Court of the United States." The Fourth Circuit
reversed, construing § 2254(d)(1) to prohibit federal
habeas relief unless the state court had interpreted or
applied the relevant precedent in a manner that
reasonable jurists would all agree is unreasonable. The
court declared that it could not say that the Virginia
Supreme Court's decision on prejudice was an
unreasonable application of the Strickland or Lockhart
standards established by the Supreme Court.


Held: The judgment is reversed, and the case is
remanded.


163 F.3d 860, reversed and remanded.


JUSTICE STEVENS delivered the opinion of the
Court as to Parts I, III, and IV, concluding that Williams
was denied his constitutionally guaranteed right to the
effective assistance of counsel, as defined in Strickland,
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when his trial lawyers failed to investigate and to present
substantial mitigating evidence to the sentencing jury. Pp.
25-34.


(a) The threshold question under AEDPA -- whether
Williams seeks to apply a rule of law that was clearly
established at the time his state-court conviction became
final -- is easily answered because the merits of his claim
are squarely governed by Strickland. To establish
ineffective assistance of counsel, the defendant must
prove: (1) that counsel's performance fell below an
objective standard of reasonableness, 466 U.S. at 688;
and (2) that the deficient performance prejudiced the
defense, which requires a showing that there is a
reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been different, 466 U.S. at 694. Because the
Strickland test qualifies as "clearly established Federal
law, as determined by the Supreme Court," this Court's
precedent "dictated" that the Virginia Supreme Court
apply that test in entertaining Williams'
ineffective-assistance claim. See Teague v. Lane, 489
U.S. 288, 301. Pp. 25-27, 103 L. Ed. 2d 334, 109 S. Ct.
1060.


(b) Williams is entitled to relief because the Virginia
Supreme Court's decision rejecting his
ineffective-assistance claim is both "contrary to, [and]
involved an unreasonable application of, clearly
established Federal law." Strickland provides sufficient
guidance for resolving virtually all ineffective-assistance
claims, and the Virginia Supreme Court erred in holding
that Lockhart modified or in some way supplanted
Strickland. Although there are a few situations in which
the overriding focus on fundamental fairness may affect
the analysis, see Strickland, 466 U.S. at 692, cases such
as Lockhart and Nix v. Whiteside, 475 U.S. 157, 89 L. Ed.
2d 123, 106 S. Ct. 988, do not justify a departure from a
straightforward application of Strickland when counsel's
ineffectiveness deprives the defendant of a substantive or
procedural right to which the law entitles him. Here,
Williams had a constitutionally protected right to provide
mitigating evidence that his trial counsel either failed to
discover or failed to offer. Moreover, the Virginia trial
judge correctly applied both components of the
Strickland standard to Williams' claim. The record
establishes that counsel failed to prepare for sentencing
until a week beforehand, to uncover extensive records
graphically describing Williams' nightmarish childhood,
to introduce available evidence that Williams was


"borderline mentally retarded" and did not advance
beyond sixth grade, to seek prison records recording
Williams' commendations for helping to crack a prison
drug ring and for returning a guard's missing wallet, and
to discover the testimony of prison officials who
described Williams as among the inmates least likely to
act violently, dangerously, or provocatively, and of a
prison minister that Williams seemed to thrive in a more
regimented environment. Although not all of the
additional evidence was favorable to Williams, the failure
to introduce the comparatively voluminous amount of
favorable evidence was not justified by a tactical decision
and clearly demonstrates that counsel did not fulfill their
ethical obligation to conduct a thorough investigation of
Williams' background. Moreover, counsel's
unprofessional service prejudiced Williams within
Strickland's meaning. The Virginia Supreme Court's
prejudice analysis was unreasonable in at least two
respects: (1) It was not only "contrary to," but also --
inasmuch as it relied on the inapplicable Lockhart
exception -- an "unreasonable application of," the clear
law as established in Strickland; and (2) it failed to
evaluate the totality of, and to accord appropriate weight
to, the available mitigation evidence. Pp. 27-34.


JUSTICE O'CONNOR delivered the opinion of the
Court as to Part II, concluding that § 2254(d)(1) places a
new constraint on the power of a federal habeas court to
grant relief to a state prisoner with respect to claims
adjudicated on the merits in state court: The habeas writ
may issue only if the state-court adjudication (1) "was
contrary to," or (2) "involved an unreasonable application
of . . . " clearly established Federal law, as determined by
the Supreme Court of the United States." Pp. 4-15.


(a) Because Williams filed his petition in 1997, his
case is not governed by the pre-1996 version of the
federal habeas statute, but by the statute as amended by
AEDPA. Accordingly, for Williams to obtain federal
habeas relief, he must first demonstrate that his case
satisfies the condition set by § 2254(d)(1). That provision
modifies the previously settled rule of independent
federal review of state prisoners' habeas petitions in order
to curb delays, to prevent "retrials" on federal habeas, and
to give effect to state convictions to the extent possible
under law. In light of the cardinal principle of statutory
construction that courts must give effect, if possible, to
every clause and word of a statute, this Court must give
independent meaning to both the "contrary to" and
"unreasonable application" clauses of § 2254(d)(1).
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Given the commonly understood definitions of "contrary"
as "diametrically different," "opposite in character or
nature," or "mutually opposed," § 2254(d)(1)'s first clause
must be interpreted to mean that a federal habeas court
may grant relief if the state court (1) arrives at a
conclusion opposite to that reached by this Court on a
question of law or (2) decides a case differently than this
Court has on a set of materially indistinguishable facts.
Under the "unreasonable application" clause, a federal
habeas court may grant relief if the state court identifies
the correct governing legal principle from this Court's
decisions but unreasonably applies that principle to the
facts of the prisoner's case. Pp. 4-11.


(b) In defining what qualifies as an "unreasonable
application of . . . clearly established Federal law," the
Fourth Circuit erred in holding that a state-court decision
involves such an application only if the state court has
applied federal law in a manner that reasonable jurists
would all agree is unreasonable. That standard would
tend to mislead federal habeas courts by focusing on a
subjective inquiry. Rather, the federal court should ask
whether the state court's application of clearly established
federal law was objectively unreasonable. Cf. Wright v.
West, 505 U.S. 277, 304, 120 L. Ed. 2d 225, 112 S. Ct.
2482. Although difficult to define, "unreasonable" is a
common legal term familiar to federal judges. For present
purposes, the most important point is that an
unreasonable application of federal law is different from
an incorrect application of federal law. See, e.g., id., at
305. Because Congress specifically used the word
"unreasonable," and not a term like "erroneous" or
"incorrect," a federal habeas court may not grant relief
simply because it concludes in its independent judgment
that the relevant state-court decision applied clearly
established federal law erroneously or incorrectly. Rather,
that application must also be unreasonable. Finally, the
phrase "clearly established Federal law, as determined by
[this] Court" refers to the holdings, as opposed to the
dicta, of this Court's decisions as of the time of the
relevant state-court decision. In this respect, the quoted
phrase bears only a slight connection to this Court's
jurisprudence under Teague v. Lane, 489 U.S. 288, 103 L.
Ed. 2d 334, 109 S. Ct. 1060. Whatever would qualify as
an "old rule" under Teague will constitute "clearly
established Federal law, as determined by [this] Court,"
see, e.g., Stringer v. Black, 503 U.S. 222, 228, 117 L. Ed.
2d 367, 112 S. Ct. 1130, but with one caveat: Section
2254(d)(1) restricts the source of clearly established law
to this Court's jurisprudence. Pp. 11-15.


COUNSEL: John J. Gibbons argued the cause for
petitioner.


Robert Q. Harris argued the cause for respondent.


JUDGES: STEVENS, J., announced the judgment of the
Court and delivered the opinion of the Court with respect
to Parts I, III, and IV, in which O'CONNOR,
KENNEDY, SOUTER, GINSBURG, and BREYER, JJ.,
joined, and an opinion with respect to Parts II and V, in
which SOUTER, GINSBURG, and BREYER, JJ., joined.
O'CONNOR, J., delivered the opinion of the Court with
respect to Part II (except as to the footnote), in which
REHNQUIST, C. J., and KENNEDY and THOMAS, JJ.,
joined, and in which SCALIA, J. joined, except as to the
footnote, and an opinion concurring in part and
concurring in the judgment, in which KENNEDY, J.,
joined. REHNQUIST, C. J., filed an opinion concurring
in part and dissenting in part, in which SCALIA and
THOMAS, JJ., joined.


OPINION BY: STEVENS


OPINION


[*367] [***402] [**1499] JUSTICE STEVENS
announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, III, and IV,
and an opinion with respect to Parts II and V. *


* JUSTICE SOUTER, JUSTICE GINSBURG,
and JUSTICE BREYER join this opinion in its
entirety. JUSTICE O'CONNOR and JUSTICE
KENNEDY join Parts I, III, and IV of this
opinion.


[***LEdHR1A] [1A] [***LEdHR2A] [2A]The
questions presented are whether Terry Williams'
constitutional right to the effective assistance of counsel
as defined in Strickland v. Washington, 466 U.S. 668, 80
L. Ed. 2d 674, 104 S. Ct. 2052 (1984), was violated, and
whether the judgment of the Virginia Supreme Court
refusing to set aside his death sentence "was contrary to,
or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States," within the meaning of 28
U.S.C. § 2254(d)(1) (1994 ed., Supp. III). We answer
both questions affirmatively.


I
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On November 3, 1985, Harris Stone was found dead
in his residence on Henry Street in Danville, Virginia.
Finding no indication of a struggle, local officials
determined that the cause of death was blood alcohol
poisoning, and the case was considered closed. Six
months after Stone's death, Terry Williams, who was then
incarcerated in the "I" unit of the city jail for an unrelated
offense, wrote a letter to the police stating that he had
killed "'that man down on Henry Street'" and also stating
that he "'did it'" to that "'lady down on West Green
Street'" and was "'very sorry.'" The letter was unsigned,
but it closed with a reference to "I cell." App. 41. The
police readily identified Williams as its author, and, on
April 25, 1986, they obtained several statements from
him. In one Williams admitted that, after Stone refused to
lend him "'a couple of dollars,'" he had killed Stone with
a [*368] mattock and took the money from his wallet. 1


Id. at [**1500] 4. In September 1986, Williams was
convicted of robbery and capital murder.


1 "'I had gone to Dee Dee Stone's house on
Henry Street, Dee Dee's father was there. No one
else was there except him. He had been drinking a
lot. He was on the bed. He asked me if I wanted a
drink. I told him, 'No.' I asked him if I could
borrow a couple of dollars and he told me, 'No.'
We started arguing and things started going
around in my head. I just wanted to get back at
him. I don't know what. He just laid back like he
had passed out. He was laying there talking and
moaning to himself. I went into the kitchen. I saw
the butcher knife. I didn't want to use it. I was
looking for something to use. I went into the
bathroom and I saw the mattock. I picked up the
mattock and I came back into the room where he
was at. He was laying on the bed. He was laying
on his back. I took the mattock and I hit him on
the chest with it. He raised up and was gasping for
his breath. He fell over to his side and I hit him in
the back with the mattock. He fell back on the
bed. I went and put the mattock back in the
bathroom. I came back into the room. I took his
wallet from his pocket. He had three dollars in it. I
got the three dollars from it. I left him there. He
was still grasping for breath.'" App. 4-5.


At Williams' sentencing hearing, the prosecution
proved that Williams had been convicted of armed
robbery [***403] in 1976 and burglary and grand
larceny in 1982. The prosecution also introduced the


written confessions that Williams had made in April. The
prosecution described two auto thefts and two separate
violent assaults on elderly victims perpetrated after the
Stone murder. On December 4, 1985, Williams had
started a fire outside one victim's residence before
attacking and robbing him. On March 5, 1986, Williams
had brutally assaulted an elderly woman on West Green
Street -- an incident he had mentioned in his letter to the
police. That confession was particularly damaging
because other evidence established that the woman was in
a "vegetative state" and not expected to recover. Id. at 60.
Williams had also been convicted of arson for setting a
fire in the jail while awaiting trial in this case. Two expert
witnesses employed by the State testified that there was a
"high probability" [*369] that Williams would pose a
serious continuing threat to society. Id. at 89.


The evidence offered by Williams' trial counsel at
the sentencing hearing consisted of the testimony of
Williams' mother, two neighbors, and a taped excerpt
from a statement by a psychiatrist. One of the neighbors
had not been previously interviewed by defense counsel,
but was noticed by counsel in the audience during the
proceedings and asked to testify on the spot. The three
witnesses briefly described Williams as a "nice boy" and
not a violent person. Id. at 124. The recorded
psychiatrist's testimony did little more than relate
Williams' statement during an examination that in the
course of one of his earlier robberies, he had removed the
bullets from a gun so as not to injure anyone.


In his cross-examination of the prosecution
witnesses, Williams' counsel repeatedly emphasized the
fact that Williams had initiated the contact with the police
that enabled them to solve the murder and to identify him
as the perpetrator of the recent assaults, as well as the car
thefts. In closing argument, Williams' counsel
characterized Williams' confessional statements as
"dumb," but asked the jury to give weight to the fact that
he had "turned himself in, not on one crime but on four . .
. that the [police otherwise] would not have solved." Id.
at 140. The weight of defense counsel's closing, however,
was devoted to explaining that it was difficult to find a
reason why the jury should spare Williams' life. 2


2 In defense counsel's words: "I will admit too
that it is very difficult to ask you to show mercy
to a man who maybe has not shown much mercy
himself. I doubt very seriously that he thought
much about mercy when he was in Mr. Stone's
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bedroom that night with him. I doubt very
seriously that he had mercy very highly on his
mind when he was walking along West Green and
the incident with Alberta Stroud. I doubt very
seriously that he had mercy on his mind when he
took two cars that didn't belong to him.
Admittedly it is very difficult to get us and ask
that you give this man mercy when he has shown
so little of it himself. But I would ask that you
would." Id. at 132-133.


[*370] The jury found a probability of future
dangerousness and unanimously fixed Williams'
punishment at death. The trial [**1501] judge concluded
that such punishment was "proper" and "just" and
imposed the death sentence. Id. at 154. The Virginia
Supreme Court affirmed the conviction and sentence.
Williams v. Commonwealth, 234 Va. 168, 360 S.E.2d 361
(1987), cert. denied, Williams v. Virginia, 484 U.S. 1020,
98 L. Ed. 2d 681, 108 S. Ct. 733 (1988). It rejected
Williams' argument that when the trial judge imposed
sentence, he [***404] failed to give mitigating weight to
the fact that Williams had turned himself in. 234 Va. at
181-182, 360 S.E.2d at 369-370.


State Habeas Corpus Proceedings


In 1988 Williams filed for state collateral relief in the
Danville Circuit Court. The petition was subsequently
amended, and the Circuit Court (the same judge who had
presided over Williams' trial and sentencing) held an
evidentiary hearing on Williams' claim that trial counsel
had been ineffective. 3 Based on the evidence adduced
after two days of hearings, Judge Ingram found that
Williams' conviction was valid, but that his trial attorneys
had been ineffective during sentencing. Among the
evidence reviewed that had not been presented at trial
were documents prepared in connection with Williams'
commitment when he was 11 years old that dramatically
described mistreatment, abuse, and neglect during his
early childhood, as well as testimony that he was
"borderline mentally retarded," had suffered repeated
head injuries, and might have mental impairments
organic in origin. App. 528-529, 595. The habeas hearing
also revealed [*371] that the same experts who had
testified on the State's behalf at trial believed that
Williams, if kept in a "structured environment," would
not pose a future danger to society. Id. at 313-314.


3 While Williams' petition was pending before


the Circuit Court, Virginia amended its state
habeas statute to vest in the State Supreme Court
exclusive jurisdiction to award writs of habeas
corpus in capital cases. Va. Code Ann. §
8.01-654(C)(1) (Supp. 1999). Shortly after the
Circuit Court held its evidentiary hearing, the
Supreme Court assumed jurisdiction over
Williams' petition and instructed the Circuit Court
to issue findings of fact and legal
recommendation regarding Williams'
ineffective-assistance claims.


Counsel's failure to discover and present this and
other significant mitigating evidence was "below the
range expected of reasonable, professional competent
assistance of counsel." Id. at 424. Counsels' performance
thus "did not measure up to the standard required under
the holding of Strickland v. Washington, 466 U.S. 668, 80
L. Ed. 2d 674, 104 S. Ct. 2052 (1984), and [if it had,]
there is a reasonable probability that the result of the
sentencing phase would have been different." Id. at 429.
Judge Ingram therefore recommended that Williams be
granted a rehearing on the sentencing phase of his trial.


The Virginia Supreme Court did not accept that
recommendation. Williams v. Warden, 254 Va. 16, 487
S.E.2d 194 (1997). Although it assumed, without
deciding, that trial counsel had been ineffective, id. at
23-26, 487 S.E.2d at 198, 200, it disagreed with the trial
judge's conclusion that Williams had suffered sufficient
prejudice to warrant relief. Treating the prejudice inquiry
as a mixed question of law and fact, the Virginia
Supreme Court accepted the factual determination that
available evidence in mitigation had not been presented at
the trial, but held that the trial judge had misapplied the
law in two respects. First, relying on our decision in
Lockhart v. Fretwell, 506 U.S. 364, 122 L. Ed. 2d 180,
113 S. Ct. 838 (1993), the court held that it was wrong for
the trial judge to rely "'on mere outcome determination'"
when assessing prejudice, 254 Va. at 23, 487 S.E.2d at
198 (quoting Lockhart, 506 U.S. at 369). Second, it
construed the trial judge's opinion as having "adopted a
per se approach" that [***405] would establish
prejudice whenever any mitigating evidence was omitted.
254 Va. at 26, 487 S.E.2d at 200.


The court then reviewed the prosecution evidence
supporting the "future dangerousness" aggravating
circumstance, reciting [**1502] Williams' criminal
history, including the several [*372] most recent
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offenses to which he had confessed. In comparison, it
found that the excluded mitigating evidence -- which it
characterized as merely indicating "that numerous people,
mostly relatives, thought that defendant was nonviolent
and could cope very well in a structured environment,"
ibid. -- "barely would have altered the profile of this
defendant that was presented to the jury," ibid. On this
basis, the court concluded that there was no reasonable
possibility that the omitted evidence would have affected
the jury's sentencing recommendation, and that Williams
had failed to demonstrate that his sentencing proceeding
was fundamentally unfair.


Federal Habeas Corpus Proceedings


Having exhausted his state remedies, Williams
sought a federal writ of habeas corpus pursuant to 28
U.S.C. § 2254 (1994 ed. and Supp. III). After reviewing
the state habeas hearing transcript and the state courts'
findings of fact and conclusions of law, the federal trial
judge agreed with the Virginia trial judge: The death
sentence was constitutionally infirm.


After noting that the Virginia Supreme Court had not
addressed the question whether trial counsel's
performance at the sentencing hearing fell below the
range of competence demanded of lawyers in criminal
cases, the judge began by addressing that issue in detail.
He identified five categories of mitigating evidence that
counsel had failed to introduce, 4 [*373] and he rejected
the argument that counsel's failure to conduct an adequate
investigation had been a strategic decision to rely almost
entirely on the fact that Williams had voluntarily
confessed.


4 "(i) Counsel did not introduce evidence of the
Petitioner's background . . . . (ii) Counsel did not
introduce evidence that Petitioner was abused by
his father. (iii) Counsel did not introduce
testimony from correctional officers who were
willing to testify that defendant would not pose a
danger while incarcerated. Nor did counsel offer
prison commendations awarded to Williams for
his help in breaking up a prison drug ring and for
returning a guard's wallet. (iv) Several character
witnesses were not called to testify . . . . The
testimony of Elliott, a respected CPA in the
community, could have been quite important to
the jury . . . . (v) Finally, counsel did not
introduce evidence that Petitioner was borderline
mentally retarded, though he was found


competent to stand trial." App. 465-469.


According to Williams' trial counsel's testimony
before the state habeas court, counsel did not fail to seek
Williams' juvenile and social services records because he
thought they would be counterproductive, but because
counsel erroneously believed that "'state law didn't permit
it.'" App. 470. Counsel also acknowledged in the course
of the hearings that information about Williams'
childhood would have been important in mitigation. And
counsel's failure to contact a potentially persuasive
character witness was likewise not a conscious strategic
choice, but simply a failure to return that witness' phone
call offering his service. Id. at 470-471. Finally, even if
counsel neglected to conduct such an investigation at the
time as part of a tactical decision, the District Judge
found, tactics as a matter of reasonable performance
could not justify the omissions.


Turning to the prejudice issue, the [***406] judge
determined that there was "'a reasonable probability that,
but for counsel's unprofessional errors, the result of the
proceeding would have been different.' Strickland, 466
U.S. at 694." Id. at 473. He found that the Virginia
Supreme Court had erroneously assumed that Lockhart
had modified the Strickland standard for determining
prejudice, and that it had made an important error of fact
in discussing its finding of no prejudice. 5 [**1503]
Having introduced his analysis of Williams' claim [*374]
with the standard of review applicable on habeas appeals
provided by 28 U.S.C. § 2254(d) (1994 ed., Supp. III), the
judge concluded that those errors established that the
Virginia Supreme Court's decision "was contrary to, or
involved an unreasonable application of, clearly
established Federal law" within the meaning of §
2254(d)(1).


5 "Specifically, the Virginia Supreme Court
found no prejudice, reasoning: 'The mitigation
evidence that the prisoner says, in retrospect, his
trial counsel should have discovered and offered
barely would have altered the profile of this
defendant that was presented to the jury. At most,
this evidence would have shown that numerous
people, mostly relatives, thought that defendant
was nonviolent and could cope very well in a
structured environment.' Williams, 487 S.E.2d at
200. The Virginia Supreme Court ignored or
overlooked the evidence of Williams' difficult
childhood and abuse and his limited mental
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capacity. It is also unreasonable to characterize
the additional evidence as coming from 'mostly
relatives.' As stated, supra, Bruce Elliott, a
respected professional in the community, and
several correctional officers offered to testify on
Williams behalf." Id. at 476.


The Federal Court of Appeals reversed. 163 F.3d
860 (CA4 1998). It construed § 2254(d)(1) as prohibiting
the grant of habeas corpus relief unless the state court
"'decided the question by interpreting or applying the
relevant precedent in a manner that reasonable jurists
would all agree is unreasonable.'" Id., at 865 (quoting
Green v. French, 143 F.3d 865, 870 (CA4 1998)).
Applying that standard, it could not say that the Virginia
Supreme Court's decision on the prejudice issue was an
unreasonable application of the tests developed in either
Strickland or Lockhart. 6 It explained that the evidence
that Williams presented a future danger to society was
"simply overwhelming," 163 F.3d at 868, it endorsed the
Virginia Supreme Court's interpretation of Lockhart, 163
F.3d at 869, and it characterized the state court's
understanding of the facts in this case as "reasonable,"
163 F.3d at 870.


6 Like the Virginia Supreme Court, the Court of
Appeals assumed, without deciding, that the
performance of trial counsel fell below an
objective standard of reasonableness. 163 F.3d at
867.


We granted certiorari, 526 U.S. 1048 (1999), and
now reverse.


II


In 1867, Congress enacted a statute providing that
federal courts "shall have power to grant writs of habeas
corpus in [*375] all cases where any person may be
restrained of his or her liberty in violation of the
constitution, or of any treaty or law of the United States .
. . . " Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385. Over
the years, the federal habeas corpus statute has been
repeatedly amended, but the scope of that jurisdictional
grant remains the same. 7 It is, of course, well settled that
the [***407] fact that constitutional error occurred in
the proceedings that led to a state-court conviction may
not alone be sufficient reason for concluding that a
prisoner is entitled to the remedy of habeas. See, e.g.,
Stone v. Powell, 428 U.S. 465, 49 L. Ed. 2d 1067, 96 S.
Ct. 3037 (1976); Brecht v. Abrahamson, 507 U.S. 619,


123 L. Ed. 2d 353, 113 S. Ct. 1710 (1993). On the other
hand, errors that undermine confidence in the
fundamental fairness of the state adjudication certainly
justify the issuance of the federal writ. See, e.g., Teague
v. Lane, 489 U.S. 288, 311-314, 103 L. Ed. 2d 334, 109 S.
Ct. 1060 (1989) (quoting Mackey v. United States, 401
U.S. 667, 692-694, 28 L. Ed. 2d 404, 91 S. Ct. 1160
(1971) (opinion of Harlan, J., concurring in judgments in
part and dissenting in part), and quoting Rose v. Lundy,
455 U.S. 509, 544, 71 L. Ed. 2d 379, 102 S. Ct. 1198
(1982) (STEVENS, J., dissenting)). The [**1504]
deprivation of the right to the effective assistance of
counsel recognized in Strickland is such an error.
Strickland, 466 U.S. at 686, 697-698.


7 By Act of Congress: "(a) Writs of habeas
corpus may be granted by the Supreme Court, any
justice thereof, the district courts and any circuit
judge within their respective jurisdictions . . . . (c)
The writ of habeas corpus shall not extend to a
prisoner unless -- . . . (3) He is in custody in
violation of the Constitution or laws or treaties of
the United States . . . ." 28 U.S.C. § 2241(c)(3). In
parallel, § 2254(a) provides: "The Supreme Court,
a Justice thereof, a circuit judge, or a district court
shall entertain an application for a writ of habeas
corpus in behalf of a person in custody pursuant
to the judgment of a State court only on the
ground that he is in custody in violation of the
Constitution or laws or treaties of the United
States."


The warden here contends that federal habeas
corpus relief is prohibited by the amendment to 28 U.S.C.
§ 2254 (1994 ed., Supp. III), enacted as a part of the
Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA). The relevant portion of that amendment
provides:


[*376]


"(d) An application for a writ of
habeas corpus on behalf of a person in
custody pursuant to the judgment of a
State court shall not be granted with
respect to any claim that was adjudicated
on the merits in State court proceedings
unless the adjudication of the claim --


"(1) resulted in a decision that was
contrary to, or involved an unreasonable
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application of, clearly established Federal
law, as determined by the Supreme Court
of the United States; . . . ."


In this case, the Court of Appeals applied the
construction of the amendment that it had adopted in its
earlier opinion in Green v. French, 143 F.3d 865 (CA4
1998). It read the amendment as prohibiting federal
courts from issuing the writ unless:


"'(a) the state court decision is in
'square conflict' with Supreme Court
precedent that is controlling as to law and
fact or (b) if no such controlling decision
exists, 'the state court's resolution of a
question of pure law rests upon an
objectively unreasonable derivation of
legal principles from the relevant Supreme
Court precedents, or if its decision rests
upon an objectively unreasonable
application of established principles to
new facts,'" 163 F.3d at 865 (quoting
Green, 143 F.3d at 870).


Accordingly, it held that a federal court may issue habeas
relief only if "the state courts have decided the question
by interpreting or applying the relevant precedent in a
manner that reasonable jurists would all [***408] agree
is unreasonable," 163 F.3d at 865. 8


8 The warden's view is narrower. He argues that
28 U.S.C. § 2254(d)(1) (1994 ed., Supp. III)
establishes a new general rule that prohibits
federal courts from granting habeas corpus relief
on the basis of any claim that a state court has
adjudicated on the merits, and that § 2254(d)(1)
merely identifies two narrow exceptions to the
general rule -- when a state court has issued a
decision "contrary to" or an "unreasonable
application of" clearly established federal law.
Brief for Respondent 14-15. The first, "contrary
to" exception, in his view, applies only to "starkly
unreasonable" errors of law. The first category
thus imposes "a standard of review far more
limited than 'de novo,' 'independent' or 'plenary'
review." Id. at 24. The state-court judgment must


thus be so far afield "as to make the 'unlawfulness'
of the state court decision 'apparent.'" Id. at 25.
The second exception likewise replaces the "de
novo" standard of reviewing mixed questions of
law and fact with the standard of "objective
reasonableness" as formulated by the Court of
Appeals. Id. at 30-31.


[*377] We are convinced that that interpretation of
the amendment is incorrect. It would impose a test for
determining when a legal rule is clearly established that
simply cannot be squared with the real practice of
decisional law. 9 It would apply a standard for
determining the "reasonableness" of state-court decisions
that is not contained in the statute itself, and that
Congress surely did not intend. And it [**1505] would
wrongly require the federal courts, including this Court,
to defer to state judges' interpretations of federal law.


9 Although we explain our understanding of
"clearly established law," infra, at 14-17, we note
that the Fourth Circuit's construction of the
amendment's inquiry in this respect is especially
problematic. It separates cases into those for
which a "controlling decision" exists and those for
which no such decision exists. The former
category includes very few cases, since a rule is
"controlling" only if it matches the case before the
court both "as to law and fact," and most cases are
factually distinguishable in some respect. A literal
application of the Fourth Circuit test would yield
a particularly perverse outcome in cases involving
the Strickland rule for establishing ineffective
assistance of counsel, since that case, which
established the "controlling" rule of law on the
issue, contained facts insufficient to show
ineffectiveness.


As the Fourth Circuit would have it, a state-court
judgment is "unreasonable" in the face of federal law
only if all reasonable jurists would agree that the state
court was unreasonable. Thus, in this case, for example,
even if the Virginia Supreme Court misread our opinion
in Lockhart, we could not grant relief unless we believed
that none of the judges who agreed with the state court's
interpretation of that case was a "reasonable jurist." But
the statute says [*378] nothing about "reasonable
judges," presumably because all, or virtually all, such
judges occasionally commit error; they make decisions
that in retrospect may be characterized as "unreasonable."
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Indeed, it is most unlikely that Congress would
deliberately impose such a requirement of unanimity on
federal judges. As Congress is acutely aware, reasonable
lawyers and lawgivers regularly disagree with one
another. Congress surely did not intend that the views of
one such judge who might think that relief is not
warranted in a particular case should always have greater
weight than the contrary, considered judgment of several
other reasonable judges.


The inquiry mandated by the amendment relates to
the way in which a federal habeas court exercises its duty
to decide constitutional questions; the amendment does
not alter the underlying grant of jurisdiction [***409] in
§ 2254(a), see n. 7, supra. 10 When federal judges
exercise their federal-question jurisdiction under the
"judicial Power" of Article III of the Constitution, it is
"emphatically the province and duty" of those judges to
"say what the law is." Marbury v. Madison, 5 U.S. 137, 1
Cranch 137, 177, 2 L. Ed. 60 (1803). At the core of this
[*379] power is the federal courts' independent
responsibility -- independent from its coequal branches in
the Federal Government, and independent from the
separate authority of the several States -- to interpret
federal law. A construction of AEDPA that would require
the federal courts to cede this authority to the courts of
the States would be inconsistent with the practice that
federal judges have traditionally followed in discharging
their duties under Article III of the Constitution. If
Congress had intended to require such an important
change in the exercise of our jurisdiction, we believe it
would have spoken with much greater clarity than is
found in the text of AEDPA.


10 Indeed, Congress roundly rejected an
amendment to the bill eventually adopted that
directly invoked the text of the jurisdictional
grant, 28 U.S.C. § 2254(a) (providing that the
federal courts "shall entertain an application for a
writ of habeas corpus" (emphasis added)). The
amendment read: "Notwithstanding any other
provision of law, an application for a writ of
habeas corpus in behalf of a person in custody
pursuant to a judgment or order of a State court
shall not be entertained by a court of the United
States unless the remedies in the courts of the
State are inadequate or ineffective to test the
legality of the person's detention." 141 Cong. Rec.
14991 (1995) (amendment of Sen. Kyl) (emphasis
added). In speaking against the Kyl amendment,


Senator Specter (a key proponent of the eventual
habeas reform) explained that when "dealing with
the question of jurisdiction of the Federal courts
to entertain questions on Federal issues, on
constitutional issues, I believe it is necessary that
the Federal courts retain that jurisdiction as a
constitutional matter." Id., at 15050 (statement of
Sen. Specter).


This basic premise informs our interpretation of
both parts of § 2254(d)(1): first, the requirement that the
determinations of state courts be tested only against
"clearly established Federal law, as determined by the
Supreme Court of the United States," and second, the
prohibition on the issuance of the writ unless the state
court's decision is "contrary to, or involved an
unreasonable application of," that clearly established law.
We address each part in turn.


The "clearly established law" requirement


In Teague v. Lane, 489 U.S. 288, 103 L. Ed. 2d 334,
109 S. Ct. 1060 (1989), we held that the petitioner was
not entitled to federal habeas relief because he was
relying [**1506] on a rule of federal law that had not
been announced until after his state conviction became
final. The antiretroactivity rule recognized in Teague,
which prohibits reliance on "new rules," is the functional
equivalent of a statutory provision commanding exclusive
reliance on "clearly established law." Because there is no
reason to believe that Congress intended to require
federal courts to ask both whether a rule sought on habeas
is "new" under Teague -- which remains the law -- and
also whether it is "clearly established" under AEDPA, it
seems safe to assume that Congress [*380] had
congruent concepts in mind. 11 It is perfectly clear that
AEDPA codifies Teague to the extent that Teague
requires federal habeas courts to deny relief that is
contingent upon a rule [***410] of law not clearly
established at the time the state conviction became final.
12


11 It is not unusual for Congress to codify earlier
precedent in the habeas context. Thus, for
example, the exhaustion rule applied in Ex parte
Hawk, 321 U.S. 114, 88 L. Ed. 572, 64 S. Ct. 448
(1944) (per curiam), and the abuse of the writ
doctrine applied in Sanders v. United States, 373
U.S. 1, 10 L. Ed. 2d 148, 83 S. Ct. 1068 (1963),
were later codified. See 28 U.S.C. § 2254(b)
(1994 ed., Supp. III) (exhaustion requirement); 28
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U.S.C. § 2254, Rule 9(b), Rules Governing § 2254
Cases in the United States District Courts. A
previous version of § 2254, as we stated in Miller
v. Fenton, 474 U.S. 104, 111, 88 L. Ed. 2d 405,
106 S. Ct. 445 (1985), "was an almost verbatim
codification of the standards delineated in
Townsend v. Sain, 372 U.S. 293, 9 L. Ed. 2d 770,
83 S. Ct. 745 (1963), for determining when a
district court must hold an evidentiary hearing
before acting on a habeas petition."
12 We are not persuaded by the argument that
because Congress used the words "clearly
established law" and not "new rule," it meant in
this section to codify an aspect of the doctrine of
executive qualified immunity rather than Teague's
antiretroactivity bar. Brief for Respondent 28-29,
n. 19. The warden refers us specifically to §
2244(b)(2)(A) and 28 U.S.C. § 2254(e)(2) (1994
ed., Supp. III), in which the statute does in so
many words employ the "new rule" language
familiar to Teague and its progeny. Congress thus
knew precisely the words to use if it had wished
to codify Teague per se. That it did not use those
words in § 2254(d) is evidence, the argument
goes, that it had something else in mind entirely
in amending that section. We think, quite the
contrary, that the verbatim adoption of the Teague
language in these other sections bolsters our
impression that Congress had Teague -- and not
any unrelated area of our jurisprudence --
specifically in mind in amending the habeas
statute. These provisions, seen together, make it
impossible to conclude that Congress was not
fully aware of, and interested in codifying into
law, that aspect of this Court's habeas doctrine.
We will not assume that in a single subsection of
an amendment entirely devoted to the law of
habeas corpus, Congress made the anomalous
choice of reaching into the doctrinally distinct law
of qualified immunity, for a single phrase that just
so happens to be the conceptual twin of a
dominant principle in habeas law of which
Congress was fully aware.


Teague's core principles are therefore relevant to our
construction of this requirement. Justice Harlan
recognized [*381] the "inevitable difficulties" that come
with "attempting 'to determine whether a particular
decision has really announced a "new" rule at all or
whether it has simply applied a well-established


constitutional principle to govern a case which is closely
analogous to those which have been previously
considered in the prior case law.'" Mackey, 401 U.S. at
695 (quoting Desist v. United States, 394 U.S. 244, 263,
22 L. Ed. 2d 248, 89 S. Ct. 1030 (1969)). But Teague
established some guidance for making this determination,
explaining that a federal habeas court operates within the
bounds of comity and finality if it applies a rule "dictated
by precedent existing at the time the defendant's
conviction became final." Teague, 489 U.S. at 301
(emphasis deleted). A rule that "breaks new ground or
imposes a new obligation on the States or the Federal
Government," ibid., falls outside this universe of federal
law.


To this, AEDPA has added, immediately following
the "clearly established law" requirement, a clause
limiting the area of relevant law to that "determined by
the Supreme Court of the United States." 28 U.S.C. §
2254(d)(1) (1994 ed., Supp. III). If this Court has not
broken sufficient [**1507] legal ground to establish an
asked-for constitutional principle, the lower federal
courts cannot themselves establish such a principle with
clarity sufficient to satisfy the AEDPA bar. In this
respect, we agree with the Seventh Circuit that this clause
"extends the principle of Teague by limiting the source of
doctrine on which a federal [***411] court may rely in
addressing the application for a writ." Lindh v. Murphy,
96 F.3d 856, 869 (CA7 1996). As that court explained:


"This is a retrenchment from former
practice, which allowed the United States
courts of appeals to rely on their own
jurisprudence in addition to that of the
Supreme Court. The novelty in this
portion § 2254(d)(1) is not the 'contrary to'
part but the reference to 'Federal law, as
determined by the Supreme Court of the
United States' (emphasis added). This
extends the principle of Teague [v. Lane,
489 U.S. 288, 103 L. Ed. 2d 334, 109 S.
Ct. 1060 (1989)] by limiting the [*382]
source of doctrine on which a federal court
may rely in addressing the application for
a writ. It does not, however, purport to
limit the federal courts' independent
interpretive authority with respect to
federal questions." Ibid.


A rule that fails to satisfy the foregoing criteria is barred
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by Teague from application on collateral review, and,
similarly, is not available as a basis for relief in a habeas
case to which AEDPA applies.


In the context of this case, we also note that, as our
precedent interpreting Teague has demonstrated, rules of
law may be sufficiently clear for habeas purposes even
when they are expressed in terms of a generalized
standard rather than as a bright-line rule. As JUSTICE
KENNEDY has explained:


"If the rule in question is one which of
necessity requires a case-by-case
examination of the evidence, then we can
tolerate a number of specific applications
without saying that those applications
themselves create a new rule . . . . Where
the beginning point is a rule of this general
application, a rule designed for the
specific purpose of evaluating a myriad of
factual contexts, it will be the infrequent
case that yields a result so novel that it
forges a new rule, one not dictated by
precedent." Wright v. West, 505 U.S. 277,
308-309, 120 L. Ed. 2d 225, 112 S. Ct.
2482 (1992) (opinion concurring in
judgment).


Moreover, the determination whether or not a rule is
clearly established at the time a state court renders its
final judgment of conviction is a question as to which the
"federal courts must make an independent evaluation."
Id., at 305 (O'CONNOR, J., concurring in judgment);
accord id., at 307 (KENNEDY, J., concurring).


It has been urged, in contrast, that we should read
Teague and its progeny to encompass a broader principle
of deference requiring federal courts to "validate
'reasonable, good-faith interpretations' of the law" by
state courts. [*383] Brief for California et al. as Amici
Curiae 6 (quoting Butler v. McKellar, 494 U.S. 407, 414,
108 L. Ed. 2d 347, 110 S. Ct. 1212 (1990)). The position
has been bolstered with references to our statements
elucidating the 'new rule' inquiry as one turning on
whether "reasonable jurists" would agree the rule was not
clearly established. Sawyer v. Smith, 497 U.S. 227, 234,
111 L. Ed. 2d 193, 110 S. Ct. 2822 (1990). This


presumption of deference was in essence the position
taken by three Members of this Court in Wright, 505 U.S.
at 290-291 (opinion of THOMAS, J.) ("[A] federal
habeas court 'must defer to the state court's decision
rejecting the claim unless that decision is patently
unreasonable'") [***412] (quoting Butler, 494 U.S. at
422 (Brennan, J., dissenting)).


Teague, however, does not extend this far. The often
repeated language that Teague endorses "reasonable,
good-faith interpretations" by state courts is an
explanation of policy, not a statement of law. The Teague
cases reflect this Court's view [**1508] that habeas
corpus is not to be used as a second criminal trial, and
federal courts are not to run roughshod over the
considered findings and judgments of the state courts that
conducted the original trial and heard the initial appeals.
On the contrary, we have long insisted that federal habeas
courts attend closely to those considered decisions, and
give them full effect when their findings and judgments
are consistent with federal law. See Thompson v.
Keohane, 516 U.S. 99, 107-116, 133 L. Ed. 2d 383, 116
S. Ct. 457 (1995). But as JUSTICE O'CONNOR
explained in Wright:


"The duty of the federal court in
evaluating whether a rule is 'new' is not
the same as deference; . . . Teague does
not direct federal courts to spend less time
or effort scrutinizing the existing federal
law, on the ground that they can assume
the state courts interpreted it properly.


"The maxim that federal courts should
'give great weight to the considered
conclusions of a coequal state judiciary' . .
. does not mean that we have held in the
past that federal courts must presume the
correctness [*384] of a state court's legal
conclusions on habeas, or that a state
court's incorrect legal determination has
ever been allowed to stand because it was
reasonable. We have always held that
federal courts, even on habeas, have an
independent obligation to say what the law
is." 505 U.S. at 305.
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We are convinced that in the phrase, "clearly
established law," Congress did not intend to modify that
independent obligation.


The "contrary to, or an unreasonable application of,"
requirement


The message that Congress intended to convey by
using the phrases, "contrary to" and "unreasonable
application of" is not entirely clear. The prevailing view
in the Circuits is that the former phrase requires de novo
review of 'pure' questions of law and the latter requires
some sort of "reasonability" review of so-called mixed
questions of law and fact. See, e.g., Neelley v. Nagle, 138
F.3d 917 (CA11 1998); Drinkard v. Johnson, 97 F.3d 751
(CA5 1996); Lindh v. Murphy, 96 F.3d 856 (CA7 1996)
(en banc), rev'd on other grounds, 521 U.S. 320, 138 L.
Ed. 2d 481, 117 S. Ct. 2059 (1997).


We are not persuaded that the phrases define two
mutually exclusive categories of questions. Most
constitutional questions that arise in habeas corpus
proceedings -- and therefore most "decisions" to be made
-- require the federal judge to apply a rule of law to a set
of facts, some of which may be disputed and some
undisputed. For example, an erroneous conclusion that
particular circumstances established the voluntariness of
a confession, or that there exists a conflict of interest
when one attorney represents multiple defendants, may
well be described either as "contrary to" or as an
"unreasonable [***413] application of " the governing
rule of law. Cf. Miller v. Fenton, 474 U.S. 104, 116, 88
L. Ed. 2d 405, 106 S. Ct. 445 (1985); Cuyler v. Sullivan,
446 U.S. 335, 341-342, 64 L. Ed. 2d 333, 100 S. Ct. 1708
(1980). In constitutional adjudication, as in the common
law, rules of law often develop [*385] incrementally as
earlier decisions are applied to new factual situations. See
Wright, 505 U.S. at 307 (KENNEDY, J., concurring). But
rules that depend upon such elaboration are hardly less
lawlike than those that establish a bright-line test.


Indeed, our pre-AEDPA efforts to distinguish
questions of fact, questions of law, and "mixed
questions," and to create an appropriate standard of
habeas review for each, generated some not insubstantial
differences of opinion as to which issues of law fell into
which category of question, and as to which standard of
review applied to each. See Thompson, 516 U.S. at
110-111 (acknowledging "'that the Court has not charted
an entirely clear course in this area'" and that "the proper
characterization of a question as one of fact or law is


sometimes slippery") (quoting [**1509] Miller, 474 U.S.
at 113). We thus think the Fourth Circuit was correct
when it attributed the lack of clarity in the statute, in part,
to the overlapping meanings of the phrases "contrary to"
and "unreasonable application of." See Green, 143 F.3d
at 870.


The statutory text likewise does not obviously
prescribe a specific, recognizable standard of review for
dealing with either phrase. Significantly, it does not use
any term, such as "de novo" or "plain error," that would
easily identify a familiar standard of review. Rather, the
text is fairly read simply as a command that a federal
court not issue the habeas writ unless the state court was
wrong as a matter of law or unreasonable in its
application of law in a given case. The suggestion that a
wrong state-court "decision" -- a legal judgment rendered
"after consideration of facts, and . . . law," Black's Law
Dictionary 407 (6th ed. 1990) (emphasis added) -- may
no longer be redressed through habeas (because it is
unreachable under the "unreasonable application" phrase)
is based on a mistaken insistence that the § 2254(d)(1)
phrases have not only independent, but mutually
exclusive, meanings. Whether or not a federal court can
issue the writ "under [the] 'unreasonable application'
clause," the statute is [*386] clear that habeas may issue
under § 2254(d)(1) if a state court "decision" is "contrary
to . . . clearly established Federal law." We thus
anticipate that there will be a variety of cases, like this
one, in which both phrases may be implicated.


[***LEdHR3A] [3A]Even though we cannot conclude
that the phrases establish "a body of rigid rules," they do
express a "mood" that the federal judiciary must respect.
Universal Camera Corp. v. NLRB, 340 U.S. 474, 487, 95
L. Ed. 456, 71 S. Ct. 456 (1951).In this respect, it seems
clear that Congress intended federal judges to attend with
the utmost care to state-court decisions, including all of
the reasons supporting their decisions, before concluding
that those proceedings were infected by constitutional
error sufficiently serious to warrant the issuance of the
writ. Likewise, the statute in a separate provision
provides for the habeas remedy when a state-court
decision "was based on an unreasonable determination of
the facts [***414] in light of the evidence presented in
the State court proceeding." 28 U.S.C. § 2254(d)(2)
(1994 ed., Supp. III) (emphasis added). While this
provision is not before us in this case, it provides relevant
context for our interpretation of § 2254(d)(1); in this
respect, it bolsters our conviction that federal habeas
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courts must make as the starting point of their analysis
the state courts' determinations of fact, including that
aspect of a "mixed question" that rests on a finding of
fact. AEDPA plainly sought to ensure a level of
"deference to the determinations of state courts,"
provided those determinations did not conflict with
federal law or apply federal law in an unreasonable way.
H. R. Conf. Rep. No. 104-518, p. 111 (1996). Congress
wished to curb delays, to prevent "retrials" on federal
habeas, and to give effect to state convictions to the
extent possible under law. When federal courts are able to
fulfill these goals within the bounds of the law, AEDPA
instructs them to do so.


On the other hand, it is significant that the word
"deference" does not appear in the text of the statute
itself. Neither the legislative history, nor the statutory text
suggests [*387] any difference in the so-called
"deference" depending on which of the two phrases is
implicated. 13 Whatever "deference" Congress had in
mind with respect [**1510] to both phrases, it surely is
not a requirement that federal courts actually defer to a
state-court application of the federal law that is, in the
independent judgment of the federal court, in error. As
Judge Easterbrook noted with respect to the phrase
"contrary to":


"Section 2254(d) requires us to give state
courts' opinions a respectful reading, and
to listen carefully to their conclusions, but
when the state court addresses a legal
question, it is the law 'as determined by
the Supreme Court of the United States'
that prevails." Lindh, 96 F.3d at 869. 14


13 As Judge Easterbrook has noted, the statute
surely does not require the kind of "deference"
appropriate in other contexts: "It does not tell us
to 'defer' to state decisions, as if the Constitution
means one thing in Wisconsin and another in
Indiana. Nor does it tell us to treat state courts the
way we treat federal administrative agencies.
Deference after the fashion of Chevron U.S.A.
Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 81 L. Ed. 2d 694, 104 S. Ct. 2778 . .
. (1984), depends on delegation. See Adams Fruit


Co. v. Barrett, 494 U.S. 638, 108 L. Ed. 2d 585,
110 S. Ct. 1384 . . . (1990). Congress did not
delegate interpretive or executive power to the
state courts. They exercise powers under their
domestic law, constrained by the Constitution of
the United States. 'Deference' to the jurisdictions
bound by those constraints is not sensible." Lindh
v. Murphy, 96 F.3d 856, 868 (CA7 1996) (en
banc), rev'd on other grounds, 521 U.S. 320, 138
L. Ed. 2d 481, 117 S. Ct. 2059 (1997).
14 The Court advances three reasons for
adopting its alternative construction of the phrase
"unreasonable application of." First, the use of the
word "unreasonable" in the statute suggests that
Congress was directly influenced by the "patently
unreasonable" standard advocated by JUSTICE
THOMAS in his opinion in Wright v. West, 505
U.S. 277, 287, 120 L. Ed. 2d 225, 112 S. Ct. 2482
(1992), post, at 12-14; second, the legislative
history supports this view, see post, at 10, n.; and
third, Congress must have intended to change the
law more substantially than our reading 28 U.S.C.
§ 2254(d)(1) (1994, Supp. III) permits.


None of these reasons is persuasive. First,
even though, as the Court recognizes, the term
"unreasonable" is "difficult to define," post, at 12,
neither the statute itself nor the Court's
explanation of it, suggests that AEDPA's
"unreasonable application of" has the same
meaning as JUSTICE THOMAS'" 'patently
unreasonable'" standard mentioned in his dictum
in Wright. 505 U.S. at 291 (quoting Butler v.
McKellar, 494 U.S. 407, 422, 108 L. Ed. 2d 347,
110 S. Ct. 1212 (1990) (Brennan, J., dissenting)).
To the extent the "broader debate" in Wright
touched upon the Court's novel distinction today
between what is "wrong" and what is
"unreasonable," it was in the context of a
discussion not about the standard of review
habeas courts should use for law-application
questions, but about whether a rule is "new" or
"old" such that Teague's retroactivity rule would
bar habeas relief; JUSTICE THOMAS contended
that Teague barred habeas "whenever the state
courts have interpreted old precedents reasonably,
not [as JUSTICE O'CONNOR suggested] only
when they have done so 'properly.'" 505 U.S. at
291-292, n. 8. Teague, of course, as JUSTICE
O'CONNOR correctly pointed out, "did not
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establish a standard of review at all," 505 U.S. at
303-304; rather than instructing a court how to
review a claim, it simply asks, in absolute terms,
whether a rule was clear at the time of a
state-court decision. We thus do not think Wright
"confirms" anything about the meaning of §
2254(d)(1), which is, as our division reflects,
anything but "clear." Post, at 14.


As for the other bases for JUSTICE
O'CONNOR's view, the only two specific
citations to the legislative history upon which she
relies, post, at 10, do no more than beg the
question. One merely quotes the language of the
statute without elaboration, and the other goes to
slightly greater length in stating that state-court
judgments must be upheld unless "unreasonable."
Neither sheds any light on what the content of the
hypothetical category of "decisions" that are
wrong but nevertheless not "unreasonable."
Finally, while we certainly agree with the Court,
post, at 5, that AEDPA wrought substantial
changes in habeas law, see supra, at 22; see also,
e.g., 28 U.S.C. § 2244(b) (1994 ed., Supp. III)
(strictly limiting second or successive petitions); §
2244(d) (1-year statute of limitations for habeas
petitions); § 2254(e)(2) (limiting availability of
evidentiary hearings on habeas); §§ 2263, 2266
(strict deadlines for habeas court rulings), there is
an obvious fallacy in the assumption that because
the statute changed pre-existing law in some
respects, it must have rendered this specific
change here.


[*388] Our disagreement with JUSTICE
O'CONNOR about the precise meaning [***415] of the
phrase "contrary to," and the word "unreasonable," is, of
course, important, but should affect only a narrow
category of cases. The simplest and first definition of
"contrary to" as a phrase is "in conflict with." Webster's
[*389] Ninth New Collegiate Dictionary 285 (1983). In
this sense, we think the phrase surely capacious enough
to include a finding that the state-court "decision" is
simply "erroneous" or wrong. (We hasten to add that
even "diametrically different" from, or "opposite" to, an
established federal law would seem to include [**1511]
"decisions" that are wrong in light of that law.) And there
is nothing in the phrase "contrary to" -- as JUSTICE
O'CONNOR appears to agree -- that implies anything
less than independent review by the federal courts.


Moreover, state-court decisions that do not "conflict"
with federal law will rarely be "unreasonable" under
either her reading of the statute or ours. We all agree that
state-court judgments must be upheld unless, after the
closest examination of the state-court judgment, a federal
court is firmly convinced that a federal constitutional
right has been violated. Our difference is as to the cases
in which, at first-blush, a state-court judgment seems
entirely reasonable, but thorough analysis by a federal
court produces a firm conviction that that judgment is
infected by constitutional error. In our view, such an
erroneous judgment is "unreasonable" within the meaning
of the act even though that conclusion was not
immediately apparent.


In sum, the statute directs federal courts to attend to
every state-court judgment with utmost care, but it does
not require them to defer to the opinion of every
reasonable state-court judge on the content of federal law.
If, after carefully weighing all the reasons for accepting a
state court's judgment, a federal court is convinced that a
prisoner's custody -- or, as in this case, his sentence of
[***416] death -- violates the Constitution, that
independent judgment should prevail. Otherwise the
federal "law as determined by the Supreme Court of the
United States" might be applied by the federal courts one
way in Virginia and another way in California. In light of
the well-recognized interest in ensuring that federal
courts interpret federal law in a uniform [*390] way, 15


we are convinced that Congress did not intend the statute
to produce such a result.


15 See, e.g., Mackey v. United States, 401 U.S.
667, 689, 28 L. Ed. 2d 404, 91 S. Ct. 1160,
(1971); Felker v. Turpin, 518 U.S. 651, 667, 135
L. Ed. 2d 827, 116 S. Ct. 2333 (1996) (SOUTER,
J., concurring). Indeed, a contrary rule would be
in substantial tension with the interest in
uniformity served by Congress' modification in
AEDPA of our previous Teague jurisprudence --
now the law on habeas review must be "clearly
established" by this Court alone. See supra, at 16.
It would thus seem somewhat perverse to ascribe
to Congress the entirely inconsistent policy of
perpetuating disparate readings of our decisions
under the guise of deference to anything within a
conceivable spectrum of reasonableness.


III
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[***LEdHR4] [4]In this case, Williams contends that he
was denied his constitutionally guaranteed right to the
effective assistance of counsel when his trial lawyers
failed to investigate and to present substantial mitigating
evidence to the sentencing jury. The threshold question
under AEDPA is whether Williams seeks to apply a rule
of law that was clearly established at the time his
state-court conviction became final. That question is
easily answered because the merits of his claim are
squarely governed by our holding in Strickland v.
Washington, 466 U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct.
2052 (1984).


[***LEdHR5] [5]We explained in Strickland that a
violation of the right on which Williams relies has two
components:


"First, the defendant must show that
counsel's performance was deficient. This
requires showing that counsel made errors
so serious that counsel was not
functioning as the 'counsel' guaranteed the
defendant by the Sixth Amendment.
Second, the defendant must show that the
deficient performance prejudiced the
defense. This requires showing that
counsel's errors were so serious as to
deprive the defendant of a fair trial, a trial
whose result is reliable." Id., at 687.


To establish ineffectiveness, a "defendant must show that
counsel's representation fell below an objective standard
of [*391] reasonableness." Id., at 688. To establish
prejudice he "must [**1512] show that there is a
reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been different. A reasonable probability is a
probability sufficient to undermine confidence in the
outcome." Id. at 694.


[***LEdHR2B] [2B]It is past question that the rule set
forth in Strickland qualifies as "clearly established
Federal law, as determined by the Supreme Court of the
United States." That the Strickland test "of necessity
requires a case-by-case examination of the evidence,"
Wright, 505 U.S. at 308 (KENNEDY, J., concurring),
obviates neither the clarity of the rule nor the extent to
which the rule must be seen as "established" by this
Court. This Court's precedent "dictated" that the Virginia
Supreme Court apply the Strickland test at the time that


court [***417] entertained Williams'
ineffective-assistance claim. Teague, 489 U.S. at 301.
And it can hardly be said that recognizing the right to
effective counsel "breaks new ground or imposes a new
obligation on the States," ibid. Williams is therefore
entitled to relief if the Virginia Supreme Court's decision
rejecting his ineffective-assistance claim was either
"contrary to, or involved an unreasonable application of,"
that established law. It was both.


IV


[***LEdHR6] [6]The Virginia Supreme Court erred in
holding that our decision in Lockhart v. Fretwell, 506
U.S. 364, 122 L. Ed. 2d 180, 113 S. Ct. 838 (1993),
modified or in some way supplanted the rule set down in
Strickland. It is true that while the Strickland test
provides sufficient guidance for resolving virtually all
ineffective-assistance-of-counsel claims, there are
situations in which the overriding focus on fundamental
fairness may affect the analysis. Thus, on the one hand,
as Strickland itself explained, there are a few situations in
which prejudice may be presumed. 466 U.S. at 692. And,
on the other hand, there are also situations in which it
would be unjust to characterize the [*392] likelihood of
a different outcome as legitimate "prejudice." Even if a
defendant's false testimony might have persuaded the jury
to acquit him, it is not fundamentally unfair to conclude
that he was not prejudiced by counsel's interference with
his intended perjury. Nix v. Whiteside, 475 U.S. 157,
175-176, 89 L. Ed. 2d 123, 106 S. Ct. 988 (1986).


Similarly, in Lockhart, we concluded that, given the
overriding interest in fundamental fairness, the likelihood
of a different outcome attributable to an incorrect
interpretation of the law should be regarded as a potential
"windfall" to the defendant rather than the legitimate
"prejudice" contemplated by our opinion in Strickland.
The death sentence that Arkansas had imposed on Bobby
Ray Fretwell was based on an aggravating circumstance
(murder committed for pecuniary gain) that duplicated an
element of the underlying felony (murder in the course of
a robbery). Shortly before the trial, the United States
Court of Appeals for the Eighth Circuit had held that such
"double counting" was impermissible, see Collins v.
Lockhart, 754 F.2d 258, 265 (1985), but Fretwell's
lawyer (presumably because he was unaware of the
Collins decision) failed to object to the use of the
pecuniary gain aggravator. Before Fretwell's claim for
federal habeas corpus relief reached this Court, the
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Collins case was overruled. 16 Accordingly, even though
the Arkansas trial judge probably would have sustained a
timely objection to the double counting, it had become
clear that the State had a right to rely on the disputed
aggravating circumstance. Because the ineffectiveness of
[**1513] Fretwell's counsel had not deprived him of any
substantive or procedural right to which the law entitled
him, we held that his [*393] [***418] claim did not
satisfy the "prejudice" component of the Strickland test.
17


16 In Lowenfield v. Phelps, 484 U.S. 231, 98 L.
Ed. 2d 568, 108 S. Ct. 546 (1988), we held that an
aggravating circumstance may duplicate an
element of the capital offense if the class of
death-eligible defendants is sufficiently narrowed
by the definition of the offense itself. In Perry v.
Lockhart, 871 F.2d 1384 (1989), the Eighth
Circuit correctly decided that our decision in
Lowenfield required it to overrule Collins.
17 "But the 'prejudice' component of the
Strickland test does not implicate these concerns.
It focuses on the question whether counsel's
deficient performance renders the result of the
trial unreliable or the proceeding fundamentally
unfair. [466 U.S. at 687]; see Kimmelman, 477
U.S. at 393 (Powell, J., concurring). Unreliability
or unfairness does not result if the ineffectiveness
of counsel does not deprive the defendant of any
substantive or procedural right to which the law
entitles him. As we have noted, it was the premise
of our grant in this case that Perry was correctly
decided, i.e., that respondent was not entitled to
an objection based on 'double counting.'
Respondent therefore suffered no prejudice from
his counsel's deficient performance." Lockhart v.
Fretwell, 506 U.S. 364, 372, 122 L. Ed. 2d 180,
113 S. Ct. 838 (1993).


Cases such as Nix v. Whiteside, 475 U.S. 157, 89 L.
Ed. 2d 123, 106 S. Ct. 988 (1986), and Lockhart v.
Fretwell, 506 U.S. 364, 122 L. Ed. 2d 180, 113 S. Ct. 838
(1993), do not justify a departure from a straightforward
application of Strickland when the ineffectiveness of
counsel does deprive the defendant of a substantive or
procedural right to which the law entitles him. 18 In the
instant case, it is undisputed that Williams had a right --
indeed, a constitutionally protected right -- to provide the
jury with the mitigating evidence that his trial counsel
either failed to discover or failed to offer.


18 In her concurring opinion in Lockhart,
JUSTICE O'CONNOR stressed this precise point.
"I write separately only to point out that today's
decision will, in the vast majority of cases, have
no effect on the prejudice inquiry under
Strickland v. Washington, 466 U.S. 668, 80 L. Ed.
2d 674, 104 S. Ct. 2052 (1984). The determinative
question -- whether there is 'a reasonable
probability that, but for counsel's unprofessional
errors, the result of the proceeding would have
been different,' id., at 694 -- remains unchanged.
This case, however, concerns the unusual
circumstance where the defendant attempts to
demonstrate prejudice based on considerations
that, as a matter of law, ought not inform the
inquiry." 506 U.S. at 373.


Nevertheless, the Virginia Supreme Court read our
decision in Lockhart to require a separate inquiry into
fundamental fairness even when Williams is able to show
that his lawyer was ineffective and that his
ineffectiveness probably affected the outcome of the
proceeding. It wrote:


[*394]


"'The prisoner argues there 'is a
"reasonable probability" that at least one
juror would have been moved to spare
Petitioner's life had he heard' the
mitigation evidence developed at the
habeas hearing that was not presented at
the trial. Summarizing, he contends there
'is a "reasonable probability" that had at
least one juror heard any of this evidence
-- let alone all of this evidence -- the
outcome of this case would have been
different.'


"We reject these contentions. The
prisoner's discussion flies in the face of the
Supreme Court's admonition in Lockhart,
supra, that 'an analysis focusing solely on
mere outcome determination, without
attention to whether the result of the
proceeding was fundamentally unfair or
unreliable, is defective.'" Williams, 254
Va. at 25, 487 S.E.2d at 199.


[***LEdHR7] [7]Unlike the Virginia Supreme Court,
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the state trial judge omitted any reference to Lockhart and
simply relied on our opinion in Strickland as stating the
correct standard for judging ineffective-assistance claims.
With respect to the prejudice component, he wrote:


"Even if a Petitioner shows that
counsel's performance was deficient,
however, he must also show [***419]
prejudice. Petitioner must show 'that there
is a reasonable probability that but for
counsel's unprofessional errors, the result .
. . would have been different.' Strickland,
466 U.S. at 694. 'A reasonable probability
is a probability sufficient to undermine
confidence [**1514] in the outcome.' Id.
Indeed, it is insufficient to show only that
the errors had some conceivable effect on
the outcome of the proceeding, because
virtually every act or omission of counsel
would meet that test. Id. at 693. The
petitioner bears the 'highly demanding' and
'heavy burden' in establishing actual
prejudice." App. 417.


[*395] The trial judge analyzed the ineffective-assistance
claim under the correct standard; the Virginia Supreme
Court did not.


[***LEdHR1B] [1B]We are likewise persuaded
that the Virginia trial judge correctly applied both
components of that standard to Williams' ineffectiveness
claim. Although he concluded that counsel competently
handled the guilt phase of the trial, he found that their
representation during the sentencing phase fell short of
professional standards -- a judgment barely disputed by
the State in its brief to this Court. The record establishes
that counsel did not begin to prepare for that phase of the
proceeding until a week before the trial. Id. at 207, 227.
They failed to conduct an investigation that would have
uncovered extensive records graphically describing
Williams' nightmarish childhood, not because of any
strategic calculation but because they incorrectly thought
that state law barred access to such records. Had they
done so, the jury would have learned that Williams'
parents had been imprisoned for the criminal neglect of
Williams and his siblings, 19 that Williams had been
severely and repeatedly beaten by his father, that he had
been committed to the custody of the social services


bureau for two years during his parents' incarceration
(including one stint in an abusive foster home), and then,
after his parents were released from prison, had been
returned to his parents' custody.


19 Juvenile records contained the following
description of his home:


"The home was a complete wreck . . . . There
were several places on the floor where someone
had had a bowel movement. Urine was standing
in several places in the bedrooms. There were
dirty dishes scattered over the kitchen, and it was
impossible to step any place on the kitchen floor
where there was no trash . . . . The children were
all dirty and none of them had on under-pants.
Noah and Lula were so intoxicated, they could not
find any clothes for the children, nor were they
able to put the clothes on them . . . . The children
had to be put in Winslow Hospital, as four of
them, by that time, were definitely under the
influence of whiskey." App. 528-529.


[*396] Counsel failed to introduce available
evidence that Williams was "borderline mentally
retarded" and did not advance beyond sixth grade in
school. Id. at 595. They failed to seek prison records
recording Williams' commendations for helping to crack
a prison drug ring and for returning a guard's missing
wallet, or the testimony of prison officials who described
Williams as among the inmates "least likely to act in a
violent, dangerous or provocative way." Id. at 569, 588.
Counsel failed even to return the phone call of a certified
public accountant who had offered to testify that he had
visited Williams frequently when Williams was
incarcerated as part of a prison ministry program, that
Williams "seemed to thrive in a more regimented and
structured environment," and that Williams was proud of
the carpentry [***420] degree he earned while in prison.
Id. at 563-566.


Of course, not all of the additional evidence was
favorable to Williams. The juvenile records revealed that
he had been thrice committed to the juvenile system -- for
aiding and abetting larceny when he was 11 years old, for
pulling a false fire alarm when he was 12, and for
breaking and entering when he was 15. Id. at 534-536.
But as the Federal District Court correctly observed, the
failure to introduce the comparatively voluminous
amount of evidence that did speak in Williams' favor was
not justified by a tactical decision to focus on Williams'
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voluntary confession. Whether or not those omissions
were sufficiently prejudicial to have affected the outcome
of sentencing, they clearly demonstrate [**1515] that
trial counsel did not fulfill their obligation to conduct a
thorough investigation of the defendant's background.
See 1 ABA Standards for Criminal Justice 4-4.1,
commentary, p. 4-55 (2d ed. 1980).


We are also persuaded, unlike the Virginia Supreme
Court, that counsel's unprofessional service prejudiced
Williams within the meaning of Strickland. After hearing
the additional evidence developed in the postconviction
proceedings, the very judge who presided at Williams'
trial and who once [*397] determined that the death
penalty was "just" and "appropriate," concluded that there
existed "a reasonable probability that the result of the
sentencing phase would have been different" if the jury
had heard that evidence. App. 429. We do not agree with
the Virginia Supreme Court that Judge Ingram's
conclusion should be discounted because he apparently
adopted "a per se approach to the prejudice element" that
placed undue "emphasis on mere outcome
determination." 254 Va. at 26-27, 487 S.E.2d at 200.
Judge Ingram did stress the importance of mitigation
evidence in making his "outcome determination," but it is
clear that his predictive judgment rested on his
assessment of the totality of the omitted evidence rather
than on the notion that a single item of omitted evidence,
no matter how trivial, would require a new hearing.


[***LEdHR2C] [2C]The Virginia Supreme Court's own
analysis of prejudice reaching the contrary conclusion
was thus unreasonable in at least two respects. First, as
we have already explained, the State Supreme Court
mischaracterized at best the appropriate rule, made clear
by this Court in Strickland, for determining whether
counsel's assistance was effective within the meaning of
the Constitution. While it may also have conducted an
"outcome determinative" analysis of its own, 254 Va. at
27, 487 S.E.2d at 200, it is evident to us that the court's
decision turned on its erroneous view that a "mere"
difference in outcome is not sufficient to establish
constitutionally ineffective assistance of counsel. See
supra, at 26. Its analysis in this respect was thus not only
"contrary to," but also, inasmuch as the Virginia Supreme
Court relied on the inapplicable exception recognized in
Lockhart, an "unreasonable application of" the clear law
as established by this Court.


Second, the State Supreme Court's prejudice


determination was unreasonable insofar as it failed to
evaluate the totality of the available mitigation evidence
-- both that adduced at trial, and the evidence adduced in
the habeas proceeding [*398] -- in reweighing it against
the evidence in aggravation. See Clemons v. Mississippi,
494 U.S. 738, 751-752, 108 L. Ed. 2d 725, 110 S. Ct.
1441 (1990). This [***421] error is apparent in its
consideration of the additional mitigation evidence
developed in the postconviction proceedings. The court
correctly found that as to "the factual part of the mixed
question," there was "really . . . no . . . dispute" that
available mitigation evidence was not presented at trial.
254 Va. at 24, 487 S.E.2d at 198. As to the prejudice
determination comprising the "legal part" of its analysis,
id. at 23-25, 487 S.E.2d at 198-199, it correctly
emphasized the strength of the prosecution evidence
supporting the future dangerousness aggravating
circumstance.


But the state court failed even to mention the sole
argument in mitigation that trial counsel did advance --
Williams turned himself in, alerting police to a crime they
otherwise would never have discovered, expressing
remorse for his actions, and cooperating with the police
after that. While this, coupled with the prison records and
guard testimony, may not have overcome a finding of
future dangerousness, the graphic description of
Williams' childhood, filled with abuse and privation, or
the reality that he was "borderline mentally retarded,"
might well have influenced the jury's appraisal of his
moral culpability. See Boyde v. California, 494 U.S. 370,
387, 108 L. Ed. 2d 316, 110 S. Ct. 1190 (1990). The
circumstances recited in his [**1516] several
confessions are consistent with the view that in each case
his violent behavior was a compulsive reaction rather
than the product of cold-blooded premeditation.
Mitigating evidence unrelated to dangerousness may alter
the jury's selection of penalty, even if it does not
undermine or rebut the prosecution's death-eligibility
case. The Virginia Supreme Court did not entertain that
possibility. It thus failed to accord appropriate weight to
the body of mitigation evidence available to trial counsel.


V


In our judgment, the state trial judge was correct
both in his recognition of the established legal standard
for determining [*399] counsel's effectiveness, and in
his conclusion that the entire postconviction record,
viewed as a whole and cumulative of mitigation evidence
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presented originally, raised "a reasonable probability that
the result of the sentencing proceeding would have been
different" if competent counsel had presented and
explained the significance of all the available evidence. It
follows that the Virginia Supreme Court rendered a
"decision that was contrary to, or involved an
unreasonable application of, clearly established Federal
law." Williams' constitutional right to the effective
assistance of counsel as defined in Strickland v.
Washington, 466 U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct.
2052 (1984), was violated.


[***LEdHR8A] [8A]Accordingly, the judgment of the
Court of Appeals is reversed, and the case is remanded
for further proceedings consistent with this opinion.


It is so ordered.


CONCUR BY: O'CONNOR; REHNQUIST (In Part)


CONCUR


JUSTICE O'CONNOR delivered the opinion of the
Court with respect to Part II (except as to the footnote),
concurred in part, and concurred in the judgment. *


* JUSTICE KENNEDY joins this opinion in its
entirety. THE CHIEF JUSTICE and JUSTICE
THOMAS join this opinion with respect to Part II.
JUSTICE SCALIA joins this opinion with respect
to Part II, except as to the footnote, infra, at 10.


[***422] In 1996, Congress enacted the
Antiterrorism and Effective Death Penalty Act (AEDPA).
In that Act, Congress placed a new restriction on the
power of federal courts to grant writs of habeas corpus to
state prisoners. The relevant provision, 28 U.S.C. §
2254(d)(1) (1994 ed., Supp. III), prohibits a federal court
from granting an application for a writ of habeas corpus
with respect to a claim adjudicated on the merits in state
court unless that adjudication "resulted in a decision that
was contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the
Supreme Court of the United States." The Court holds
today that the Virginia Supreme Court's adjudication
[*400] of Terry Williams' application for state habeas
corpus relief resulted in just such a decision. I agree with
that determination and join Parts I, III, and IV of the
Court's opinion. Because I disagree, however, with the
interpretation of § 2254(d)(1) set forth in Part II of
JUSTICE STEVENS' opinion, I write separately to


explain my views.


I


Before 1996, this Court held that a federal court
entertaining a state prisoner's application for habeas relief
must exercise its independent judgment when deciding
both questions of constitutional law and mixed
constitutional questions (i.e., application of constitutional
law to fact). See, e.g., Miller v. Fenton, 474 U.S. 104,
112, 88 L. Ed. 2d 405, 106 S. Ct. 445 (1985). In other
words, a federal habeas court owed no deference to a
state court's resolution of such questions of law or mixed
questions. In 1991, in the case of Wright v. West, 502
U.S. 1021, 116 L. Ed. 2d 763, 112 S. Ct. 672, we revisited
our prior holdings by asking the parties to address the
following question in their briefs:


"In determining whether to grant a
petition for writ of habeas corpus by a
person [**1517] in custody pursuant to
the judgment of a state court, should a
federal court give deference to the state
court's application of law to the specific
facts of the petitioner's case or should it
review the state court's determination de
novo?" Ibid.


Although our ultimate decision did not turn on the answer
to that question, our several opinions did join issue on it.
See Wright v. West, 505 U.S. 277, 120 L. Ed. 2d 225, 112
S. Ct. 2482 (1992).


JUSTICE THOMAS, announcing the judgment of
the Court, acknowledged that our precedents had "treated
as settled the rule that mixed constitutional questions are
'subject to plenary federal review' on habeas." Id., at 289
(quoting Miller, supra, at 112). He contended,
nevertheless, that those decisions did not foreclose the
Court from applying a rule of deferential review for
reasonableness in future cases. [*401] See 505 U.S. at
287-290. According to JUSTICE THOMAS, the reliance
of our precedents on Brown v. Allen, 344 U.S. 443, 97 L.
Ed. 469, 73 S. Ct. 397 (1953), was erroneous because the
Court in Brown never explored in detail whether a federal
habeas court, to deny a state prisoner's application, must
conclude that the relevant state-court adjudication was
"correct" or merely that it was "reasonable." Wright,
supra, at 287. JUSTICE THOMAS suggested that the
time to revisit our decisions may have been at hand,
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given that our more recent habeas jurisprudence
[***423] in the nonretroactivity context, see, e.g.,
Teague v. Lane, 489 U.S. 288, 103 L. Ed. 2d 334, 109 S.
Ct. 1060 (1989), had called into question the then-settled
rule of independent review of mixed constitutional
questions. Wright, 505 U.S. at 291-292, 294.


I wrote separately in Wright because I believed
JUSTICE THOMAS had "understated the certainty with
which Brown v. Allen rejected a deferential standard of
review of issues of law." Id. at 300. I also explained that
we had considered the standard of review applicable to
mixed constitutional questions on numerous occasions
and each time we concluded that federal habeas courts
had a duty to evaluate such questions independently. Id.
at 301-303. With respect to JUSTICE THOMAS'
suggestion that Teague and its progeny called into
question the vitality of the independent-review rule, I
noted that "Teague did not establish a 'deferential'
standard of review" because "it did not establish a
standard of review at all." 505 U.S. at 303-304. While
Teague did hold that state prisoners could not receive
"the retroactive benefit of new rules of law," it "did not
create any deferential standard of review with regard to
old rules." 505 U.S. at 304 (emphasis in original).


Finally, and perhaps most importantly for purposes
of today's case, I stated my disagreement with JUSTICE
THOMAS' suggestion that de novo review is
incompatible with the maxim that federal habeas courts
should "give great weight to the considered conclusions
of a coequal state judiciary," Miller, supra, at 112. Our
statement in Miller signified [*402] only that a
state-court decision is due the same respect as any other
"persuasive, well-reasoned authority." Wright, 505 U.S.
at 305. "But this does not mean that we have held in the
past that federal courts must presume the correctness of a
state court's legal conclusions on habeas, or that a state
court's incorrect legal determination has ever been
allowed to stand because it was reasonable. We have
always held that federal courts, even on habeas, have an
independent obligation to say what the law is." Ibid.
Under the federal habeas statute as it stood in 1992, then,
our precedents dictated that a federal court should grant a
state prisoner's petition for habeas relief if that court were
to conclude in its independent judgment that the relevant
state court had erred on a question of constitutional law
or on a mixed constitutional question.


[**1518] If today's case were governed by the


federal habeas statute prior to Congress' enactment of
AEDPA in 1996, I would agree with JUSTICE
STEVENS that Williams' petition for habeas relief must
be granted if we, in our independent judgment, were to
conclude that his Sixth Amendment right to effective
assistance of counsel was violated. See ante, at 25.


II


A


[***LEdHR9] [9]Williams' case is not governed by
the pre-1996 version of the habeas statute. Because he
filed his petition in December 1997, Williams' case is
governed by the statute as amended by AEDPA. Section
2254 now provides:


[***424]


"(d) An application for a writ of
habeas corpus on behalf of a person in
custody pursuant to the judgment of a
State court shall not be granted with
respect to any claim that was adjudicated
on the merits in State court proceedings
unless the adjudication of the claim --


"(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established [*403]
Federal law, as determined by the
Supreme Court of the United States."


Accordingly, for Williams to obtain federal habeas relief,
he must first demonstrate that his case satisfies the
condition set by § 2254(d)(1). That provision modifies
the role of federal habeas courts in reviewing petitions
filed by state prisoners.


JUSTICE STEVENS' opinion in Part II essentially
contends that § 2254(d)(1) does not alter the previously
settled rule of independent review. Indeed, the opinion
concludes its statutory inquiry with the somewhat empty
finding that § 2254(d)(1) does no more than express a
"'mood' that the federal judiciary must respect." Ante, at
21. For JUSTICE STEVENS, the congressionally enacted
"mood" has two important qualities. First, "federal courts
[must] attend to every state-court judgment with utmost
care" by "carefully weighing all the reasons for accepting
a state court's judgment." Ante, at 25. Second, if a federal
court undertakes that careful review and yet remains
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convinced that a prisoner's custody violates the
Constitution, "that independent judgment should prevail."
Ibid.


One need look no further than our decision in Miller
to see that JUSTICE STEVENS' interpretation of §
2254(d)(1) gives the 1996 amendment no effect
whatsoever. The command that federal courts should now
use the "utmost care" by "carefully weighing" the reasons
supporting a state court's judgment echoes our
pre-AEDPA statement in Miller that federal habeas
courts "should, of course, give great weight to the
considered conclusions of a coequal state judiciary." 474
U.S. at 112. Similarly, the requirement that the
independent judgment of a federal court must in the end
prevail essentially repeats the conclusion we reached in
the very next sentence in Miller with respect to the
specific issue presented there: "But, as we now reaffirm,
the ultimate question whether, under the totality of the
circumstances, the challenged confession was obtained in
a manner compatible [*404] with the requirements of
the Constitution is a matter for independent federal
determination." Ibid. (emphasis added).


[***LEdHR3B] [3B]That JUSTICE STEVENS would
find the new § 2254(d)(1) to have no effect on the prior
law of habeas corpus is remarkable given his apparent
acknowledgment that Congress wished to bring change to
the field. See ante, at 22 ("Congress wished to curb
delays, to prevent 'retrials' on federal habeas, and to give
effect to state convictions to the extent possible under
law"). That acknowledgment is correct and significant to
this case. It cannot be disputed that Congress viewed §
2254(d)(1) as an important means by which its goals for
habeas reform would be achieved.


[**1519] [***LEdHR10A] [10A]
[***LEdHR11A] [11A]JUSTICE STEVENS arrives at
his erroneous interpretation by means of one critical
misstep. He fails to give independent meaning to both the
"contrary to" and "unreasonable [***425] application"
clauses of the statute. See, e.g., ante, at 19 ("We are not
persuaded that the phrases define two mutually exclusive
categories of questions"). By reading § 2254(d)(1) as one
general restriction on the power of the federal habeas
court, JUSTICE STEVENS manages to avoid
confronting the specific meaning of the statute's
"unreasonable application" clause and its ramifications
for the independent-review rule. It is, however, a cardinal
principle of statutory construction that we must "'give


effect, if possible, to every clause and word of a statute.'"
United States v. Menasche, 348 U.S. 528, 538-539, 99 L.
Ed. 615, 75 S. Ct. 513 (1955) (quoting Montclair v.
Ramsdell, 107 U.S. 147, 152, 27 L. Ed. 431, 2 S. Ct. 391
(1883)). Section 2254(d)(1) defines two categories of
cases in which a state prisoner may obtain federal habeas
relief with respect to a claim adjudicated on the merits in
state court. Under the statute, a federal court may grant a
writ of habeas corpus if the relevant state-court decision
was either (1) "contrary to . . . clearly established Federal
law, as determined by the Supreme Court of the United
States," or (2) "involved an unreasonable application of .
. . clearly [*405] established Federal law, as determined
by the Supreme Court of the United States." (Emphases
added.)


The Court of Appeals for the Fourth Circuit properly
accorded both the "contrary to" and "unreasonable
application" clauses independent meaning. The Fourth
Circuit's interpretation of § 2254(d)(1) in Williams' case
relied, in turn, on that court's previous decision in Green
v. French, 143 F.3d 865 (1998), cert. denied, 525 U.S.
1090, 142 L. Ed. 2d 698, 119 S. Ct. 844 (1999). See 163
F.3d 860, 866 (CA4 1998) ("The standard of review
enunciated in Green v. French continues to be the
binding law of this Circuit"). With respect to the first of
the two statutory clauses, the Fourth Circuit held in
Green that a state-court decision can be "contrary to" this
Court's clearly established precedent in two ways. First, a
state-court decision is contrary to this Court's precedent if
the state court arrives at a conclusion opposite to that
reached by this Court on a question of law. Second, a
state-court decision is also contrary to this Court's
precedent if the state court confronts facts that are
materially indistinguishable from a relevant Supreme
Court precedent and arrives at a result opposite to ours.
See 143 F.3d at 869-870.


[***LEdHR12A] [12A]The word "contrary" is
commonly understood to mean "diametrically different,"
"opposite in character or nature," or "mutually opposed."
Webster's Third New International Dictionary 495
(1976). The text of § 2254(d)(1) therefore suggests that
the state court's decision must be substantially different
from the relevant precedent of this Court. The Fourth
Circuit's interpretation of the "contrary to" clause
accurately reflects this textual meaning. A state-court
decision will certainly be contrary to our clearly
established precedent if the state court applies a rule that
contradicts the governing law set forth in our cases. Take,
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for example, our decision in Strickland v. Washington,
466 U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984). If
a state court were to reject a prisoner's claim of
ineffective assistance of counsel on the grounds that the
[*406] prisoner had not established by a preponderance
of the evidence that the result of his criminal proceeding
would have been different, that decision would be
"diametrically different," "opposite in [***426]
character or nature," and "mutually opposed" to our
clearly established precedent because we held in
Strickland that the prisoner need only demonstrate a
"reasonable probability that . . . the result of the
proceeding would have been different." Id. at 694. A
state-court decision will also be contrary to this Court's
clearly established precedent if the state court confronts a
set [**1520] of facts that are materially indistinguishable
from a decision of this Court and nevertheless arrives at a
result different from our precedent. Accordingly, in either
of these two scenarios, a federal court will be
unconstrained by § 2254(d)(1) because the state-court
decision falls within that provision's "contrary to" clause.


[***LEdHR13A] [13A]On the other hand, a
run-of-the-mill state-court decision applying the correct
legal rule from our cases to the facts of a prisoner's case
would not fit comfortably within § 2254(d)(1)'s "contrary
to" clause. Assume, for example, that a state-court
decision on a prisoner's ineffective-assistance claim
correctly identifies Strickland as the controlling legal
authority and, applying that framework, rejects the
prisoner's claim. Quite clearly, the state-court decision
would be in accord with our decision in Strickland as to
the legal prerequisites for establishing an
ineffective-assistance claim, even assuming the federal
court considering the prisoner's habeas application might
reach a different result applying the Strickland
framework itself. It is difficult, however, to describe such
a run-of-the-mill state-court decision as "diametrically
different" from, "opposite in character or nature" from, or
"mutually opposed" to Strickland, our clearly established
precedent. Although the state-court decision may be
contrary to the federal court's conception of how
Strickland ought to be applied in that particular case, the
decision is not "mutually opposed" to Strickland itself.


[*407] [***LEdHR11B] [11B] [***LEdHR13B]
[13B]JUSTICE STEVENS would instead construe §
2254(d)(1)'s "contrary to" clause to encompass such a
routine state-court decision. That construction, however,
saps the "unreasonable application" clause of any


meaning. If a federal habeas court can, under the
"contrary to" clause, issue the writ whenever it concludes
that the state court's application of clearly established
federal law was incorrect, the "unreasonable application"
clause becomes a nullity. We must, however, if possible,
give meaning to every clause of the statute. JUSTICE
STEVENS not only makes no attempt to do so, but also
construes the "contrary to" clause in a manner that
ensures that the "unreasonable application" clause will
have no independent meaning. See ante, at 21, 24-25. We
reject that expansive interpretation of the statute. Reading
§ 2254(d)(1)'s "contrary to" clause to permit a federal
court to grant relief in cases where a state court's error is
limited to the manner in which it applies Supreme Court
precedent is suspect given the logical and natural fit of
the neighboring "unreasonable application" clause to such
cases.


The Fourth Circuit's interpretation of the
"unreasonable application" clause of § 2254(d)(1) is
generally correct. That court held in Green that a
state-court decision can involve an "unreasonable
application" of this Court's clearly established precedent
in two ways. First, a state-court decision involves an
unreasonable application [***427] of this Court's
precedent if the state court identifies the correct
governing legal rule from this Court's cases but
unreasonably applies it to the facts of the particular state
prisoner's case. Second, a state-court decision also
involves an unreasonable application of this Court's
precedent if the state court either unreasonably extends a
legal principle from our precedent to a new context where
it should not apply or unreasonably refuses to extend that
principle to a new context where it should apply. See 143
F.3d at 869-870.


[***LEdHR14A] [14A]A state-court decision that
correctly identifies the governing legal rule but applies it
unreasonably to the facts of a [*408] particular
prisoner's case certainly would qualify as a decision
"involving an unreasonable application of . . . clearly
established Federal law." Indeed, we used the almost
identical phrase "application of law" to describe a state
court's application [**1521] of law to fact in the
certiorari question we posed to the parties in Wright. *


* The legislative history of § 2254(d)(1) also
supports this interpretation. See, e.g., 142 Cong.
Rec. 7799 (1996) (remarks of Sen. Specter)
("Under the bill deference will be owed to State
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courts' decisions on the application of Federal law
to the facts. Unless it is unreasonable, a State
court's decision applying the law to the facts will
be upheld"); 141 Cong. Rec. 14666 (1995)
(remarks of Sen. Hatch) ("We allow a Federal
court to overturn a State court decision only if it is
contrary to clearly established Federal law or if it
involves an 'unreasonable application' of clearly
established Federal law to the facts").


The Fourth Circuit also held in Green that state-court
decisions that unreasonably extend a legal principle from
our precedent to a new context where it should not apply
(or unreasonably refuse to extend a legal principle to a
new context where it should apply) should be analyzed
under § 2254(d)(1)'s "unreasonable application" clause.
See 143 F.3d at 869-870. Although that holding may
perhaps be correct, the classification does have some
problems of precision. Just as it is sometimes difficult to
distinguish a mixed question of law and fact from a
question of fact, it will often be difficult to identify
separately those state-court decisions that involve an
unreasonable application of a legal principle (or an
unreasonable failure to apply a legal principle) to a new
context. Indeed, on the one hand, in some cases it will be
hard to distinguish a decision involving an unreasonable
extension of a legal principle from a decision involving
an unreasonable application of law to facts. On the other
hand, in many of the same cases it will also be difficult to
distinguish a decision involving an unreasonable
extension of a legal principle from a decision that "arrives
at a conclusion opposite to that reached by this Court on a
question of law," supra, at 7. Today's case does not
require us to decide how [*409] such "extension of legal
principle" cases should be treated under § 2254(d)(1). For
now it is sufficient to hold that when a state-court
decision unreasonably applies the law of this Court to the
facts of a prisoner's case, a federal court applying §
2254(d)(1) may conclude that the state-court decision
falls within that provision's "unreasonable application"
clause.


B


There remains the task of defining what exactly
qualifies as an "unreasonable application" of law under §
2254(d)(1). The Fourth Circuit held in Green that a
state-court decision involves an "unreasonable
application of . . . clearly established Federal [***428]
law" only if the state court has applied federal law "in a


manner that reasonable jurists would all agree is
unreasonable." 143 F.3d at 870. The placement of this
additional overlay on the "unreasonable application"
clause was erroneous. It is difficult to fault the Fourth
Circuit for using this language given the fact that we have
employed nearly identical terminology to describe the
related inquiry undertaken by federal courts in applying
the nonretroactivity rule of Teague. For example, in
Lambrix v. Singletary, 520 U.S. 518, 137 L. Ed. 2d 771,
117 S. Ct. 1517 (1997), we stated that a new rule is not
dictated by precedent unless it would be "apparent to all
reasonable jurists." Id., at 528 (emphasis added). In
Graham v. Collins, 506 U.S. 461, 122 L. Ed. 2d 260, 113
S. Ct. 892 (1993), another nonretroactivity case, we
employed similar language, stating that we could not say
"that all reasonable jurists would have deemed
themselves compelled to accept Graham's claim in 1984."
Id., at 477 (emphasis added).


[***LEdHR15] [15] [***LEdHR16] [16]Defining an
"unreasonable application" by reference to a "reasonable
jurist," however, is of little assistance to the courts that
must apply § 2254(d)(1) and, in fact, may be misleading.
Stated simply, a federal habeas court making the
"unreasonable application" inquiry should ask whether
the state court's application of clearly established federal
law was objectively unreasonable. The federal habeas
court [*410] should not transform the inquiry into a
[**1522] subjective one by resting its determination
instead on the simple fact that at least one of the Nation's
jurists has applied the relevant federal law in the same
manner the state court did in the habeas petitioner's case.
The "all reasonable jurists" standard would tend to
mislead federal habeas courts by focusing their attention
on a subjective inquiry rather than on an objective one.
For example, the Fifth Circuit appears to have applied its
"reasonable jurist" standard in just such a subjective
manner. See Drinkard v. Johnson, 97 F.3d 751, 769
(1996) (holding that state court's application of federal
law was not unreasonable because the Fifth Circuit panel
split 2-1 on the underlying mixed constitutional
question), cert. denied, 520 U.S. 1107, 137 L. Ed. 2d 315,
117 S. Ct. 1114 (1997). As I explained in Wright with
respect to the "reasonable jurist" standard in the Teague
context, "even though we have characterized the new rule
inquiry as whether 'reasonable jurists' could disagree as to
whether a result is dictated by precedent, the standard for
determining when a case establishes a new rule is
'objective,' and the mere existence of conflicting authority
does not necessarily mean a rule is new." 505 U.S. at 304
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(citation omitted).


[***LEdHR17A] [17A]The term "unreasonable" is no
doubt difficult to define. That said, it is a common term
in the legal world and, accordingly, federal judges are
familiar with its meaning. For purposes of today's
opinion, the most important point is that an unreasonable
application of federal law is different from an incorrect
application of federal law. Our opinions in Wright, for
example, make that difference clear. JUSTICE
THOMAS' criticism of this Court's subsequent reliance
on Brown turned on that distinction. The Court in Brown,
JUSTICE THOMAS contended, held only that a federal
habeas court must determine whether the relevant
state-court adjudication resulted in a [***429]
"'satisfactory conclusion.'" 505 U.S. at 287 (quoting
Brown, 344 U.S. at 463). In JUSTICE THOMAS' view,
Brown did not answer "the question whether a
'satisfactory' conclusion was one that the habeas court
considered [*411] correct, as opposed to merely
reasonable." 505 U.S. at 287 (emphases in original). In
my separate opinion in Wright, I made the same
distinction, maintaining that "a state court's incorrect
legal determination has [never] been allowed to stand
because it was reasonable. We have always held that
federal courts, even on habeas, have an independent
obligation to say what the law is." Id. at 305 (emphases
added). In § 2254(d)(1), Congress specifically used the
word "unreasonable, " and not a term like "erroneous" or
"incorrect." Under § 2254(d)(1)'s "unreasonable
application" clause, then, a federal habeas court may not
issue the writ simply because that court concludes in its
independent judgment that the relevant state-court
decision applied clearly established federal law
erroneously or incorrectly. Rather, that application must
also be unreasonable.


[***LEdHR17B] [17B] [***LEdHR18]
[18]JUSTICE STEVENS turns a blind eye to the debate
in Wright because he finds no indication in § 2254(d)(1)
itself that Congress was "directly influenced" by
JUSTICE THOMAS' opinion in Wright. Ante, at 23, n.
14. As JUSTICE STEVENS himself apparently
recognizes, however, Congress need not mention a prior
decision of this Court by name in a statute's text in order
to adopt either a rule or a meaning given a certain term in
that decision. See ante, at 15, n. 11. In any event, whether
Congress intended to codify the standard of review
suggested by JUSTICE THOMAS in Wright is beside the
point. Wright is important for the light it sheds on §


2254(d)(1)'s requirement that a federal habeas court
inquire into the reasonableness of a state court's
application of clearly established federal law. The
separate opinions in Wright concerned the very issue
addressed by § 2254(d)(1)'s "unreasonable application"
clause -- whether, in reviewing a state-court decision on a
state prisoner's claims under federal law, a federal
[**1523] habeas court should ask whether the state-court
decision was correct or simply whether it was reasonable.
JUSTICE STEVENS' claim that the debate in Wright
concerned only the meaning of the Teague
nonretroactivity [*412] rule is simply incorrect. See
ante, at 23, n. 14. As even a cursory review of JUSTICE
THOMAS' opinion and my own opinion reveals, both the
broader debate and the specific statements to which we
refer, see supra, at 13, concerned precisely the issue of
the standard of review to be employed by federal habeas
courts. The Wright opinions confirm what § 2254(d)(1)'s
language already makes clear -- that an unreasonable
application of federal law is different from an incorrect
or erroneous application of federal law.


[***LEdHR19] [19] [***LEdHR20]
[20]Throughout this discussion the meaning of the phrase
"clearly established Federal law, as determined by the
Supreme Court of the United States" has been put to the
side. That statutory phrase refers to the holdings, as
opposed to the dicta, of this Court's decisions as of the
time of the relevant state-court decision. In this respect,
the "clearly established Federal law" phrase bears only a
slight connection to our [***430] Teague jurisprudence.
With one caveat, whatever would qualify as an old rule
under our Teague jurisprudence will constitute "clearly
established Federal law, as determined by the Supreme
Court of the United States" under § 2254(d)(1). See, e.g.,
Stringer v. Black, 503 U.S. 222, 228, 117 L. Ed. 2d 367,
112 S. Ct. 1130 (1992) (using term "old rule"). The one
caveat, as the statutory language makes clear, is that §
2254(d)(1) restricts the source of clearly established law
to this Court's jurisprudence.


[***LEdHR10B] [10B] [***LEdHR12B] [12B]
[***LEdHR14B] [14B]In sum, § 2254(d)(1) places a
new constraint on the power of a federal habeas court to
grant a state prisoner's application for a writ of habeas
corpus with respect to claims adjudicated on the merits in
state court. Under § 2254(d)(1), the writ may issue only if
one of the following two conditions is satisfied -- the
state-court adjudication resulted in a decision that (1)
"was contrary to . . . clearly established Federal law, as
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determined by the Supreme Court of the United States,"
or (2) "involved an unreasonable application of . . .
clearly established Federal law, as determined by the
Supreme Court of the United States." Under the "contrary
to" [*413] clause, a federal habeas court may grant the
writ if the state court arrives at a conclusion opposite to
that reached by this Court on a question of law or if the
state court decides a case differently than this Court has
on a set of materially indistinguishable facts. Under the
"unreasonable application" clause, a federal habeas court
may grant the writ if the state court identifies the correct
governing legal principle from this Court's decisions but
unreasonably applies that principle to the facts of the
prisoner's case.


III


Although I disagree with JUSTICE STEVENS
concerning the standard we must apply under §
2254(d)(1) in evaluating Terry Williams' claims on
habeas, I agree with the Court that the Virginia Supreme
Court's adjudication of Williams' claim of ineffective
assistance of counsel resulted in a decision that was both
contrary to and involved an unreasonable application of
this Court's clearly established precedent. Specifically, I
believe that the Court's discussion in Parts III and IV is
correct and that it demonstrates the reasons that the
Virginia Supreme Court's decision in Williams' case,
even under the interpretation of § 2254(d)(1) I have set
forth above, was both contrary to and involved an
unreasonable application of our precedent.


First, I agree with the Court that our decision in
Strickland undoubtedly qualifies as "clearly established
Federal law, as determined by the Supreme Court of the
United States," within the meaning of § 2254(d)(1). See
ante, at 25-27. Second, I agree that the Virginia Supreme
Court's decision was contrary to that clearly established
[**1524] federal law to the extent it held that our
decision in Lockhart v. Fretwell, 506 U.S. 364, 122 L. Ed.
2d 180, 113 S. Ct. 838 (1993), somehow modified or
supplanted the rule set forth in Strickland. See ante, at
27-30, 33. Specifically, the Virginia Supreme Court's
decision was contrary to Strickland itself, where we held
that a defendant demonstrates prejudice by showing "that
there is a reasonable [*414] probability that, but for
counsel's unprofessional errors, the result of the
proceeding would have been different." 466 U.S.
[***431] at 694. The Virginia Supreme Court held, in
contrast, that such a focus on outcome determination was


insufficient standing alone. See Williams v. Warden of
Mecklenburg Correctional Center, 254 Va. 16, 25, 27,
487 S.E.2d 194, 199, 200 (1997). Lockhart does not
support that broad proposition. As I explained in my
concurring opinion in that case, "in the vast majority of
cases . . . the determinative question -- whether there is 'a
reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been different' -- remains unchanged." 506 U.S. at
373 (quoting Strickland, 466 U.S. at 694). In his attempt
to demonstrate prejudice, Williams did not rely on any
"considerations that, as a matter of law, ought not inform
the [prejudice] inquiry." Lockhart, supra, at 373
(O'CONNOR, J., concurring). Accordingly, as the Court
ably explains, the Virginia Supreme Court's decision was
contrary to Strickland.


To be sure, as THE CHIEF JUSTICE notes, post, at
2-3 (dissenting opinion), the Virginia Supreme Court did
also inquire whether Williams had demonstrated a
reasonable probability that, but for his trial counsel's
unprofessional errors, the result of his sentencing would
have been different. See 254 Va. at 25-26, 487 S.E.2d at
199-200. It is impossible to determine, however, the
extent to which the Virginia Supreme Court's error with
respect to its reading of Lockhart affected its ultimate
finding that Williams suffered no prejudice. For example,
at the conclusion of its discussion of whether Williams
had demonstrated a reasonable probability of a different
outcome at sentencing, the Virginia Supreme Court
faulted the Virginia Circuit Court for its "emphasis on
mere outcome determination, without proper attention to
whether the result of the criminal proceeding was
fundamentally unfair or unreliable." 254 Va. at 27, 487
S.E.2d at 200. As the Court explains, [*415] however,
see ante, at 28-29, Williams' case did not implicate the
unusual circumstances present in cases like Lockhart or
Nix v. Whiteside, 475 U.S. 157, 89 L. Ed. 2d 123, 106 S.
Ct. 988 (1986). Accordingly, for the very reasons I set
forth in my Lockhart concurrence, the emphasis on
outcome was entirely appropriate in Williams' case.


Third, I also agree with the Court that, to the extent
the Virginia Supreme Court did apply Strickland, its
application was unreasonable. See ante, at 30-34. As the
Court correctly recounts, Williams' trial counsel failed to
conduct investigation that would have uncovered
substantial amounts of mitigation evidence. See ante, at
30-32. For example, speaking only of that evidence
concerning Williams'"nightmarish childhood," ante, at
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31, the mitigation evidence that trial counsel failed to
present to the jury showed that "Williams' parents had
been imprisoned for the criminal neglect of Williams and
his siblings, that Williams had been severely and
repeatedly beaten by his father, that he had been
committed to the custody of the social services bureau for
two years during his parents' incarceration (including one
stint in an abusive foster home), and then, after his
parents were released from prison, had been returned to
his parents' custody," [***432] ante, at 31 (footnote
omitted). See also ante, at 31, n. 19. The consequence of
counsel's failure to conduct the requisite, diligent
investigation into his client's troubling background and
unique personal [**1525] circumstances manifested
itself during his generic, unapologetic closing argument,
which provided the jury with no reasons to spare
petitioner's life. More generally, the Virginia Circuit
Court found that Williams' trial counsel failed to present
evidence showing that Williams "had a deprived and
abused upbringing; that he may have been a neglected
and mistreated child; that he came from an alcoholic
family; . . . that he was borderline mentally retarded;" and
that "[his] conduct had been good in certain structured
settings in his life (such as when he was incarcerated)."
App. 422-423. In addition, the Circuit [*416] Court
noted the existence of "friends, neighbors and family of
[Williams] who would have testified that he had
redeeming qualities." Id. at 423. Based on its
consideration of all of this evidence, the same trial judge
that originally found Williams' death sentence "justified
and warranted," id. at 155, concluded that trial counsel's
deficient performance prejudiced Williams, id. at 424,
and accordingly recommended that Williams be granted a
new sentencing hearing, ibid. The Virginia Supreme
Court's decision reveals an obvious failure to consider the
totality of the omitted mitigation evidence. See 254 Va. at
26, 487 S.E.2d at 200 ("At most, this evidence would
have shown that numerous people, mostly relatives,
thought that [Williams] was nonviolent and could cope
very well in a structured environment"). For that reason,
and the remaining factors discussed in the Court's
opinion, I believe that the Virginia Supreme Court's
decision "involved an unreasonable application of . . .
clearly established Federal law, as determined by the
Supreme Court of the United States."


[***LEdHR8B] [8B]Accordingly, although I
disagree with the interpretation of § 2254(d)(1) set forth
in Part II of JUSTICE STEVENS' opinion, I join Parts I,
III, and IV of the Court's opinion and concur in the


judgment of reversal.


DISSENT BY: REHNQUIST (In Part)


DISSENT


CHIEF JUSTICE REHNQUIST, with whom
JUSTICE SCALIA and JUSTICE THOMAS join,
concurring in part and dissenting in part.


I agree with the Court's interpretation of 28 U.S.C. §
2254(d)(1) (1994 ed., Supp. III), see ante, at 4-15
(opinion of O'CONNOR, J.), but disagree with its
decision to grant habeas relief in this case.


There is "clearly established Federal law, as
determined by [this Court]" that governs petitioner's
claim of ineffective assistance of counsel: Strickland v.
Washington, 466 U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct.
2052 (1984). Thus, we must determine whether the
Virginia [*417] Supreme Court's adjudication was
"contrary to" or an "unreasonable application of"
Strickland.


Generally, in an ineffective-assistance-of-counsel
case where the state court applies Strickland, federal
habeas courts can proceed directly to "unreasonable
application" review. But, according to the substance of
petitioner's argument, this could be one of the rare cases
where a state court applied the wrong Supreme [***433]
Court precedent, and, consequently, reached an incorrect
result. Petitioner argues, and the Court agrees, that the
Virginia Supreme Court improperly held that Lockhart v.
Fretwell, 506 U.S. 364, 122 L. Ed. 2d 180, 113 S. Ct. 838
(1993), "modified or in some way supplanted" the rule set
down in Strickland. See ante, at 27. I agree that such a
holding would be improper. But the Virginia Supreme
Court did not so hold as it did not rely on Lockhart to
reach its decision.


Before delving into the evidence presented at the
sentencing proceeding, the Virginia Supreme Court
stated:


"We shall demonstrate that the criminal
proceeding sentencing defendant to death
was not fundamentally unfair or
unreliable, and that the prisoner's
assertions about the potential effects of the
omitted proof do not establish a
'reasonable probability' that the result of


Page 33
529 U.S. 362, *415; 120 S. Ct. 1495, **1524;


146 L. Ed. 2d 389, ***431; 2000 U.S. LEXIS 2837







the proceeding would have been different,
[**1526] nor any probability sufficient to
undermine confidence in the outcome.
Therefore, any ineffective assistance of
counsel did not result in actual prejudice
to the accused." Williams v. Warden, 254
Va. 16, 25, 487 S.E.2d 194, 199 (1997).


While the first part of this statement refers to Lockhart,
the rest of the statement is straight out of Strickland.
Indeed, after the initial allusion to Lockhart, the Virginia
Supreme Court's analysis explicitly proceeds under
Strickland alone. * [*418] See 254 Va. at 26-27, 487
S.E.2d at 200. Because the Virginia Supreme Court did
not rely on Lockhart to make its decision, and, instead,
appropriately relied on Strickland, that court's
adjudication was not "contrary to" this Court's clearly
established precedent.


* In analyzing the evidence that was presented
to the sentencing jury, the Virginia Supreme
Court stated: "Drawing on Strickland, we hold
that, even assuming the challenged conduct of
counsel was unreasonable, the prisoner 'suffered
insufficient prejudice to warrant setting aside his
death sentence,'" 254 Va. at 26, 487 S.E.2d at 200
(quoting Strickland v. Washington, 466 U.S. 668,
698-699, 80 L. Ed. 2d 674, 104 S. Ct. 2052
(1984)); "what the Supreme Court said in
Strickland applies with full force here: 'Given the
overwhelming aggravating factors, there is no
reasonable probability that the omitted evidence
would have changed the conclusion that the
aggravating circumstances outweighed the
mitigating circumstances and, hence, the sentence
imposed;'" 254 Va. at 26, 487 S.E.2d at 200
(quoting Strickland, supra, at 700); and "in
conclusion, employing the language of Strickland,
the prisoner 'has made no showing that the justice
of his sentence was rendered unreliable by a
breakdown in the adversary process caused by
deficiencies in counsel's assistance. [The
prisoner's] sentencing proceeding was not
fundamentally unfair,'" 254 Va. at 27, 487 S.E.2d
at 200 (quoting Strickland, supra, at 700).


The question then becomes whether the Virginia
Supreme Court's adjudication resulted from an
"unreasonable application of" Strickland. In my view, it
did not.


I, like the Virginia Supreme Court and the Federal
Court of Appeals below, will assume without deciding
that counsel's performance fell below an objective
standard of reasonableness. As to the prejudice inquiry, I
agree with the Court of Appeals that evidence showing
that petitioner presented a future danger to society was
overwhelming. As that court stated:


"The murder of Mr. Stone was just one
act in a crime spree that lasted most of
Williams's life. Indeed, the jury heard
evidence that, in the months following the
murder of Mr. Stone, Williams savagely
beat an elderly woman, stole two cars, set
fire to a home, stabbed a man during a
robbery, set fire to the city jail, and
confessed to having strong urges to choke
other inmates and to break a fellow
prisoner's jaw." 163 F.3d 860, 868 (CA4
1998).


[*419] In Strickland, supra, we said that both the
performance and prejudice components of the
ineffectiveness inquiry are mixed questions of law and
fact. 466 U.S. at 698. It is with this kind of a question
that the "unreasonable application of" clause takes on
meaning. While the determination of "prejudice" in
[***434] the legal sense may be a question of law, the
subsidiary inquiries are heavily factbound.


Here, there was strong evidence that petitioner would
continue to be a danger to society, both in and out of
prison. It was not, therefore, unreasonable for the
Virginia Supreme Court to decide that a jury would not
have been swayed by evidence demonstrating that
petitioner had a terrible childhood and a low IQ. See ante,
at 31. The potential mitigating evidence that may have
countered the finding that petitioner was a future danger
was testimony that petitioner was not dangerous [**1527]
while in detention. See ibid. But, again, it is not
unreasonable to assume that the jury would have viewed
this mitigation as unconvincing upon hearing that
petitioner set fire to his cell while awaiting trial for the
murder at hand and has repeated visions of harming other
inmates.


Accordingly, I would hold that habeas relief is barred
by 28 U.S.C. § 2254(d) (1994 ed., Supp. III).
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DISPOSITION: 753 F.2d 178, reversed and
remanded.


DECISION:


Police failure to inform suspect of counsel's efforts to
reach him, and misinforming counsel that suspect would
not be questioned, held not to invalidate waiver of
self-incrimination privilege or violate right to counsel or
due process.


SUMMARY:


A defendant who had been arrested for burglary by
local police was found to be connected with a murder in
another city and was held for questioning. A public
defender, acting at the behest of the defendant's sister
with regard to the burglary charge, called the detective
division which was holding the defendant to state that she
would be acting as his counsel, was informed that the
defendant would not be questioned that night, and was
not informed that he was a murder suspect. The
defendant, who was not informed that counsel had been
retained and was trying to reach him, was in fact


questioned about the murder that night by police from the
other city, after he had been read his Miranda rights and
had executed a written waiver, and he signed three
statements admitting to the murder. A Rhode Island trial
court denied the defendant's motion to suppress the
statements at his murder trial, finding that he had
knowingly, intelligently, and voluntarily waived his
privilege against self-incrimination and his right to
counsel; and the Supreme Court of Rhode Island affirmed
the defendant's subsequent conviction, holding that the
failure of the police to inform him of the attorney's call
did not invalidate the waiver (451 A2d 22). The United
States District Court for the District of Rhode Island
denied the defendant's petition for a writ of habeas
corpus, rejecting claims that the police conduct had
violated the defendant's Fifth Amendment privilege
against self-incrimination, his Sixth Amendment right to
assistance of counsel, and his Fourteenth Amendment
right to due process of law (589 F Supp 1245). The
United States Court of Appeals for the First Circuit
reversed and granted the writ, holding that the deliberate
or reckless failure to inform a suspect in custody that his
counsel, or counsel retained for him, is seeking to see
him, vitiates any waiver of his Fifth Amendment right to
counsel and privilege against self-incrimination (753 F2d
178).


On certiorari, the United States Supreme Court
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reversed and remanded the case. In an opinion by
O'Connor, J., joined by Burger, Ch. J., and White,
Blackmun, Powell, and Rehnquist, JJ., it was held (1) that
the failure of the police to inform the defendant of
counsel's telephone call did not affect the validity of his
waiver of the Fifth Amendment right to remain silent and
to have counsel present during questioning, which
depends only on a determination that the waiver was
uncoerced, that the defendant was aware of these rights at
all times, and that he was aware of the state's intention to
use his statements to secure a conviction; (2) that the
Sixth Amendment right to assistance of counsel, which
bars any interference with defense counsel's efforts to act
as a medium between the state and the defendant during
questioning, does not attach until the first formal
charging proceeding and therefore was not violated in
this case; and (3) that the conduct of the police was not so
offensive as to deprive the defendant of the fundamental
fairness guaranteed by the due process clause of the
Fourteenth Amendment.


Stevens, J., joined by Brennan and Marshall, JJ.,
dissented, expressing the view (1) that the failure of the
police to inform the defendant of his counsel's
communications invalidated the subsequent waiver of his
right to counsel at custodial interrogation; (2) that the
police deception of the defendant's attorney was
tantamount to a deception of the defendant himself, under
principles of agency law, and thus violated the
defendant's right to have counsel present during
questioning; and (3) that police interference in the
attorney-client relationship, such as the deception
practiced in this case, is the type of governmental
misconduct on a matter of central importance to the
administration of justice that the due process clause
prohibits.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]


CRIMINAL LAW §46.7


EVIDENCE §683


WITNESSES §94.5


custodial interrogation -- waiver of Miranda rights --
police interference with attorney-client contact --


Headnote:[1A][1B][1C][1D]


The conduct of the police in failing to inform a
suspect in custody that counsel has been retained for him
and is trying to reach him, and in misinforming counsel
that the suspect will not be questioned or placed in a
lineup on the night in question, does not invalidate the
suspect's ensuing waiver of his right to remain silent and
to have counsel present during questioning after he has
been properly advised of his rights under the Miranda
rule, regardless of the culpability or state of mind of the
police in so acting; thus, the Fifth Amendment does not
require that inculpatory statements made by the suspect
during questioning which follows that waiver be
excluded from evidence at his subsequent trial. (Stevens,
Brennan, and Marshall, JJ., dissented from this holding.)


[***LEdHN2]


CRIMINAL LAW §46.4


WITNESSES §88.5


custodial interrogation -- self-incrimination and right
to counsel -- Miranda warnings --


Headnote:[2]


In order to protect the Fifth Amendment privilege
against self-incrimination in custodial interrogations, the
police are required, prior to the initiation of questioning,
to fully apprise a suspect of the state's intention to use his
statements to secure a conviction, and must inform him of
his rights to remain silent and to have counsel present if
he so desires; also, the police must respect the suspect's
decision to exercise the rights outlined in these warnings,
so that if the suspect indicates in any manner, at any time
prior to or during questioning, that he wishes to remain
silent, or states that he wants an attorney, the
interrogation must cease.


[***LEdHN3]


CRIMINAL LAW §46.7


WITNESSES §94.5


custodial interrogation -- self-incrimination and right
to counsel -- waiver generally --


Headnote:[3]


A defendant may waive effectuation of the rights
conveyed in the Miranda warnings provided the waiver is
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made voluntarily, knowingly, and intelligently; this
inquiry has two distinct dimensions, first, that the
relinquishment of the right must be voluntary in the sense
that it is the product of a free and deliberate choice rather
than intimidation, coercion, or deception, and second,
that the waiver must be made with a full awareness both
of the nature of the right being abandoned and the
consequences of the decision to abandon it; only if the
totality of the circumstances surrounding the
interrogation reveals both an uncoerced choice and the
requisite level of comprehension may a court properly
conclude that the Miranda rights have been waived.


[***LEdHN4]


CRIMINAL LAW §46.7


WITNESSES §94.5


custodial interrogation -- self-incrimination and right
to counsel -- elements in validity of waiver --


Headnote:[4]


Events occurring outside of the presence of a
criminal suspect and entirely unknown to him can have
no bearing on the capacity to comprehend and knowingly
relinquish a constitutional right; once it is determined that
a suspect's decision not to rely on his Miranda rights was
uncoerced, that he at all times knew he could stand mute
and request a lawyer, and that he was aware of the state's
intention to use his statement to secure a conviction, the
analysis is complete and the waiver is valid as a matter of
law. (Stevens, Brennan, and Marshall, JJ., dissented from
this holding.)


[***LEdHN5]


WITNESSES §88


self-incrimination -- purpose of Miranda warnings --


Headnote:[5]


The Miranda warnings are not themselves rights
protected by the Constitution, but are instead measures to
insure that the suspect's right against compulsory
self-incrimination is protected; their purpose is not to
mold police conduct for its own sake, but instead to
dissipate the compulsion inherent in custodial
interrogation and, in so doing, guard against abridgment
of the suspect's Fifth Amendment rights.


[***LEdHN6]


CRIMINAL LAW §46.4


right to counsel -- scope and extent -- custodial
interrogation --


Headnote:[6]


Absent a valid waiver, a defendant has the right to
the presence of an attorney during any interrogation
occurring after the first formal charging proceeding, the
point at which the Sixth Amendment right to counsel
initially attaches; and once the right has attached, the
police may not interfere with the efforts of a defendant's
attorney to act as a medium between the suspect and the
state during the interrogation.


[***LEdHN7]


CRIMINAL LAW §46.4


right to counsel -- custodial interrogation -- effect of
importance at trial --


Headnote:[7]


For an interrogation, no more or less than any other
"critical" pretrial event, the possibility that the encounter
may have important consequences at trial, standing alone,
is insufficient to trigger the Sixth Amendment right to
counsel.


[***LEdHN8]


CRIMINAL LAW §46.4


right to counsel --


Headnote:[8]


Until such time as the government has committed
itself to prosecute, and the adverse positions of
government and defendant have solidified, the Sixth
Amendment right to counsel does not attach.


[***LEdHN9]


CRIMINAL LAW §46.6


EVIDENCE §681.5


right to counsel -- police misconduct prior to
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adversary proceedings -- exclusion of inculpatory
statements --


Headnote:[9]


The conduct of the police in failing to inform a
suspect in custody that counsel has been retained and is
trying to reach him and in misinforming counsel that the
suspect will not be questioned or placed in a lineup on the
night in question, which is followed by the suspect's
waiver of his right to be silent and to have counsel
present during questioning and his making of inculpatory
statements in the ensuing interrogation, does not violate
the suspect's right to assistance of counsel under the Sixth
Amendment, and thus does not require the exclusion of
the statements from evidence at trial, where these events
precede the formal initiation of adversary judicial
proceedings.


[***LEdHN10]


CONSTITUTIONAL LAW §840.5


due process -- police interference with
attorney-client contact -- exclusion of inculpatory
statements --


Headnote:[10]


The conduct of the police in failing to inform a
suspect in custody that counsel has been retained and is
trying to reach him and in misinforming counsel that the
suspect will not be questioned or placed in a lineup on the
night in question, which is followed by the suspect's
waiver of his right to be silent and to have counsel
present during questioning and his making of inculpatory
statements in the ensuing interrogation, is not so
offensive as to deprive the suspect of the fundamental
fairness guaranteed by the due process clause of the
Fourteenth Amendment, and thus to require the exclusion
of the statements from evidence at trial; such conduct
falls short of the kind of misbehavior that so shocks the
sensibilities of civilized society as to warrant a federal
intrusion into the criminal processes of the states.
(Stevens, Brennan, and Marshall, JJ., dissented from this
holding.)


SYLLABUS


After respondent was arrested by the Cranston,
Rhode Island, police in connection with a breaking and


entering, the police obtained evidence suggesting that he
might be responsible for the murder of a woman in
Providence earlier that year. An officer telephoned the
Providence police at approximately 6 p.m., and an hour
later Providence police officers arrived at the Cranston
headquarters to question respondent about the murder.
That same evening, unknown to respondent, his sister,
who was unaware that respondent was then under
suspicion for murder, telephoned the Public Defender's
Office to obtain legal assistance for her brother on the
burglary charge. At 8:15 p.m., an Assistant Public
Defender telephoned the Cranston detective division,
stated that she would act as respondent's counsel if the
police intended to question him, and was informed that he
would not be questioned further until the next day. The
attorney was not informed that the Providence police
were there or that respondent was a murder suspect. Less
than an hour later, the Providence police began a series of
interviews with respondent, giving him warnings
pursuant to Miranda v. Arizona, 384 U.S. 436, before
each session and obtaining three signed waivers from him
prior to eliciting three signed statements admitting to the
murder. At all relevant times, respondent was unaware of
his sister's efforts to retain counsel and of the attorney's
telephone call, but at no time did he request an attorney.
The state trial court denied his pretrial motion to suppress
the statements, finding that he had validly waived his
privilege against self-incrimination and his right to
counsel. Respondent was convicted of first-degree
murder, and the Rhode Island Supreme Court affirmed,
rejecting the contention that the Fifth and Fourteenth
Amendments required suppression of the statements.
Respondent then unsuccessfully sought habeas corpus
relief in Federal District Court, but the Court of Appeals
reversed, holding that the police conduct in failing to
inform respondent as to the attorney's call had fatally
tainted his waivers of his Fifth Amendment privilege
against self-incrimination and right to counsel.


Held:


1. The Court of Appeals erred in construing the Fifth
Amendment to require the exclusion of respondent's
confessions. The record supports the state-court findings
that the Providence police followed Miranda procedures
with precision in obtaining respondent's written waivers
of his Fifth Amendment rights prior to eliciting the
confessions. Pp. 420-428.


(a) The police's failure to inform respondent of the
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attorney's telephone call did not deprive him of
information essential to his ability to knowingly waive
his Fifth Amendment rights to remain silent and to the
presence of counsel. Events occurring outside of a
suspect's presence and entirely unknown to him can have
no bearing on the capacity to comprehend and knowingly
relinquish a constitutional right. Once it is demonstrated
that a suspect's decision not to rely on his rights was
uncoerced, that he at all times knew he could stand mute
and request a lawyer, and that he was aware of the State's
intention to use his statements to secure a conviction, the
analysis is complete and the waiver is valid as a matter of
law. The level of the police's culpability -- whether
intentional or inadvertent -- in failing to inform
respondent of the telephone call has no bearing on the
validity of the waivers. Pp. 421-424.


(b) Miranda's reach will not be extended so as to
require the reversal of a conviction if the police are less
than forthright in their dealings with an attorney or if they
fail to tell a suspect of an attorney's unilateral efforts to
contact him. Reading Miranda to forbid police deception
of an attorney would cut that decision loose from its
rationale of guarding against abridgment of the suspect's
Fifth Amendment rights. And, while a rule requiring that
the police inform a suspect of an attorney's efforts to
reach him might add marginally to Miranda's goal of
dispelling the compulsion inherent in custodial
interrogation, overriding practical considerations --
particularly the ease and clarity of Miranda's application
-- counsel against adoption of the rule. Moreover, such a
rule would work a substantial and inappropriate shift in
the subtle balance struck in Miranda between society's
legitimate law enforcement interests and the protection of
the accused's Fifth Amendment rights. Pp. 424-428.


2. The conduct of the police did not violate
respondent's Sixth Amendment right to counsel. That right
initially attaches only after the first formal charging
procedure, whereas the challenged police conduct here
occurred prior to respondent's arraignment. The
contention that the right to noninterference with an
attorney's dealings with a criminal suspect arises the
moment that the relationship is formed, or, at the very
least, once the suspect is placed in custodial interrogation,
is not supported by precedent. Moreover, such
contention is both practically and theoretically unsound.
By its very terms, the Sixth Amendment becomes
applicable only when the government's role shifts from
investigation to accusation through the initiation of


adversary judicial proceedings. The possibility that
custodial interrogation may have important consequences
at trial, standing alone, is insufficient to trigger the Sixth
Amendment right to counsel. Pp. 428-432.


3. Nor was the asserted misconduct of the police --
particularly the conveying of false information to the
attorney -- so offensive as to deprive respondent of the
fundamental fairness guaranteed by the Due Process
Clause of the Fourteenth Amendment. Although on facts
more egregious than those presented here police
deception might rise to a level of a due process violation,
the conduct challenged here falls short of the kind of
misbehavior that so shocks the sensibilities of civilized
society as to warrant a federal intrusion into the criminal
processes of the States. Pp. 432-434.
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OPINION BY: O'CONNOR


OPINION


[*415] [***417] [**1138] JUSTICE
O'CONNOR delivered the opinion of the Court.


[***LEdHR1A] [1A]After being informed of his
rights pursuant to Miranda v. Arizona, 384 U.S. 436
(1966), and after executing a series of written waivers,
respondent confessed to the murder of a young woman.
At no point during the course of the interrogation, which
occurred prior to arraignment, did he request an attorney.
While he was in police custody, his sister attempted to
retain a lawyer to represent him. The attorney telephoned
the police station and received assurances that respondent
would not be questioned further until the next day. In
fact, the interrogation session that yielded the inculpatory
statements began later that evening. The question
presented is whether either the conduct of the police or
respondent's [*416] ignorance of the attorney's efforts to
reach him taints the validity of the waivers and therefore
requires exclusion of the confessions.


I


On the morning of March 3, 1977, Mary Jo Hickey
was found unconscious in a factory parking lot in
Providence, Rhode Island. Suffering from injuries to her
skull apparently inflicted by a metal pipe found at the
scene, she was rushed to a nearby hospital. Three weeks
later she died from her wounds.


Several months after her death, the Cranston, Rhode
Island, police arrested respondent and two others in
connection with a local burglary. Shortly before the
arrest, Detective Ferranti of the Cranston police force had
learned from a confidential informant that the man
responsible for Ms. Hickey's death lived at a certain
address and went by the name of "Butch." Upon
discovering that respondent lived at that address and was
known by that name, Detective Ferranti informed
respondent of his Miranda rights. When respondent
refused to execute a written waiver, Detective Ferranti
spoke separately with the two other suspects arrested on
the breaking and entering charge and obtained statements
[***418] further implicating respondent in Ms. Hickey's
murder. At approximately 6 p.m., Detective Ferranti
telephoned the police in Providence to convey the
information he had uncovered. An hour later, three
officers from that department arrived at the Cranston
headquarters for the purpose of questioning respondent
about the murder.


That same evening, at about 7:45 p.m., respondent's
sister telephoned the Public Defender's Office to obtain
legal assistance for her brother. Her sole concern was the
breaking and entering charge, as she was unaware that
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respondent was then under suspicion for murder. She
asked for Richard Casparian who had been scheduled to
meet with respondent earlier that afternoon to discuss
another charge unrelated to either the break-in or the
murder. As soon as the conversation [*417] ended, the
attorney who took the call attempted to reach Mr.
Casparian. When those efforts were unsuccessful, she
telephoned Allegra Munson, another Assistant Public
Defender, and told her about respondent's arrest and his
sister's subsequent request that the office represent him.


At 8:15 p.m., Ms. Munson telephoned the Cranston
police station and asked that her call be transferred to the
detective division. In the words of the Supreme Court of
Rhode Island, whose factual findings we treat as
presumptively correct, 28 U. S. C. § 2254(d), the
conversation proceeded as follows:


"A male voice responded with the word 'Detectives.' Ms.
Munson identified herself and asked if Brian Burbine was
being held; the person responded affirmatively. Ms.
Munson explained to the person that Burbine was
represented by attorney Casparian who was not available;
she further stated that she would act as [**1139]
Burbine's legal counsel in the event that the police
intended to place him in a lineup or question him. The
unidentified person told Ms. Munson that the police
would not be questioning Burbine or putting him in a
lineup and that they were through with him for the night.
Ms. Munson was not informed that the Providence Police
were at the Cranston police station or that Burbine was a
suspect in Mary's murder." State v. Burbine, 451 A. 2d
22, 23-24 (1982).


At all relevant times, respondent was unaware of his
sister's efforts to retain counsel and of the fact and
contents of Ms. Munson's telephone conversation.


Less than an hour later, the police brought
respondent to an interrogation room and conducted the
first of a series of interviews concerning the murder. Prior
to each session, respondent was informed of his Miranda
rights, and on three separate occasions he signed a
written form acknowledging that he understood his right
to the presence of an attorney and explicitly indicating
that he "[did] not want an attorney [*418] called or
appointed for [him]" before he gave a statement. App. to
Pet. for Cert. 94, 103, 107. Uncontradicted evidence at


the suppression hearing indicated that at least twice
during the course of the evening, respondent was left in a
room where he had access to a telephone, which he
apparently declined to use. Tr. of Suppression Hearing
23, 85. Eventually, respondent signed three written
statements fully admitting to the murder.


[***419] Prior to trial, respondent moved to
suppress the statements. The court denied the motion,
finding that respondent had received the Miranda
warnings and had "knowingly, intelligently, and
voluntarily waived his privilege against
self-incrimination [and] his right to counsel." App. to Pet.
for Cert. 116. Rejecting the contrary testimony of the
police, the court found that Ms. Munson did telephone
the detective bureau on the evening in question, but
concluded that "there was no . . . conspiracy or collusion
on the part of the Cranston Police Department to secrete
this defendant from his attorney." Id., at 114. In any
event, the court held, the constitutional right to request
the presence of an attorney belongs solely to the
defendant and may not be asserted by his lawyer.
Because the evidence was clear that respondent never
asked for the services of an attorney, the telephone call
had no relevance to the validity of the waiver or the
admissibility of the statements.


The jury found respondent guilty of murder in the
first degree, and he appealed to the Supreme Court of
Rhode Island. A divided court rejected his contention
that the Fifth and Fourteenth Amendments to the
Constitution required the suppression of the inculpatory
statements and affirmed the conviction. Failure to inform
respondent of Ms. Munson's efforts to represent him, the
court held, did not undermine the validity of the waivers.
"It hardly seems conceivable that the additional
information that an attorney whom he did not know had
called the police station would have added significantly
to the quantum of information necessary for the [*419]
accused to make an informed decision as to waiver."
State v. Burbine 451 A. 2d 22, 29 (1982). Nor, the court
concluded, did Miranda v. Arizona, or any other decision
of this Court independently require the police to honor
Ms. Munson's request that interrogation not proceed in
her absence. In reaching that conclusion, the court noted
that because two different police departments were
operating in the Cranston station house on the evening in
question, the record supported the trial court's finding that
there was no "conspiracy or collusion" to prevent Ms.
Munson from seeing respondent. 451 A. 2d, at 30, n. 5.
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In any case, the court held, the right to the presence of
counsel belongs solely to the accused and may not be
asserted by "benign third parties, whether or not they
happen to be attorneys." Id., at 28.


After unsuccessfully petitioning the United States
District Court for the District of Rhode Island for a writ
of habeas corpus, 589 F.Supp. 1245 (1984), respondent
[**1140] appealed to the Court of Appeals for the First
Circuit. That court reversed. 753 F.2d 178 (1985).
Finding it unnecessary to reach any arguments under the
Sixth and Fourteenth Amendments, the court held that the
police's conduct had fatally tainted respondent's
"otherwise valid" waiver of his Fifth Amendment
privilege against self-incrimination and right to counsel.
Id., at 184. The court reasoned that by failing to inform
respondent that an attorney had called and that she had
been assured that no questioning would take place until
the next day, the police had deprived respondent of
information crucial to his ability to waive his rights
knowingly and intelligently. The court also found that
the record would support "no other explanation for the
refusal [***420] to tell Burbine of Attorney Munson's
call than . . . deliberate or reckless irresponsibility." Id.,
at 185. This kind of "blameworthy action by the police,"
the court concluded, together with respondent's ignorance
of the telephone call, "[vitiated] any claim that [the]
waiver of counsel was knowing and voluntary." Id., at
185, 187.


[*420] We granted certiorari to decide whether a
prearraignment confession preceded by an otherwise
valid waiver must be suppressed either because the police
misinformed an inquiring attorney about their plans
concerning the suspect or because they failed to inform
the suspect of the attorney's efforts to reach him. 471
U.S. 1098 (1985). We now reverse.


II


[***LEdHR2] [2]In Miranda v. Arizona, the Court
recognized that custodial interrogations, by their very
nature, generate "compelling pressures which work to
undermine the individual's will to resist and to compel
him to speak where he would not otherwise do so freely."
384 U.S., at 467. To combat this inherent compulsion,
and thereby protect the Fifth Amendment privilege
against self-incrimination, Miranda imposed on the
police an obligation to follow certain procedures in their
dealings with the accused. In particular, prior to the


initiation of questioning, they must fully apprise the
suspect of the State's intention to use his statements to
secure a conviction, and must inform him of his rights to
remain silent and to "have counsel present . . . if [he] so
desires." Id., at 468-470. Beyond this duty to inform,
Miranda requires that the police respect the accused's
decision to exercise the rights outlined in the warnings.
"If the individual indicates in any manner, at any time
prior to or during questioning, that he wishes to remain
silent, [or if he] states that he wants an attorney, the
interrogation must cease." Id., at 473-474. See also
Edwards v. Arizona, 451 U.S. 477 (1981).


Respondent does not dispute that the Providence
police followed these procedures with precision. The
record amply supports the state-court findings that the
police administered the required warnings, sought to
assure that respondent understood his rights, and obtained
an express written waiver prior to eliciting each of the
three statements. Nor does respondent contest the Rhode
Island courts' determination that he at no point requested
the presence of a lawyer. [*421] He contends instead
that the confessions must be suppressed because the
police's failure to inform him of the attorney's telephone
call deprived him of information essential to his ability to
knowingly waive his Fifth Amendment rights. In the
alternative, he suggests that to fully protect the Fifth
Amendment values served by Miranda, we should extend
that decision to condemn the conduct of the Providence
police. We address each contention in turn.


A


[***LEdHR3] [3]Echoing the standard first articulated
in Johnson v. Zerbst, 304 U.S. 458, 464 [***421]
(1938),Miranda holds that "[the] defendant may waive
effectuation" of the rights conveyed in the warnings
"provided the waiver is [**1141] made voluntarily,
knowingly and intelligently." 384 U.S., at 444, 475.The
inquiry has two distinct dimensions. Edwards v. Arizona,
supra, at 482;Brewer v. Williams, 430 U.S. 387, 404
(1977).First, the relinquishment of the right must have
been voluntary in the sense that it was the product of a
free and deliberate choice rather than intimidation,
coercion, or deception. Second, the waiver must have
been made with a full awareness of both the nature of the
right being abandoned and the consequences of the
decision to abandon it. Only if the "totality of the
circumstances surrounding the interrogation" reveals both
an uncoerced choice and the requisite level of


Page 8
475 U.S. 412, *419; 106 S. Ct. 1135, **1139;


89 L. Ed. 2d 410, ***419; 1986 U.S. LEXIS 32







comprehension may a court properly conclude that the
Miranda rights have been waived. Fare v. Michael C.,
442 U.S. 707, 725 (1979). See also North Carolina v.
Butler, 441 U.S. 369, 374-375 (1979).


[***LEdHR1B] [1B]Under this standard, we have no
doubt that respondent validly waived his right to remain
silent and to the presence of counsel. The voluntariness
of the waiver is not at issue. As the Court of Appeals
correctly acknowledged, the record is devoid of any
suggestion that police resorted to physical or
psychological pressure to elicit the statements. 753 F.2d,
at 184. Indeed it appears that it was respondent, and not
the [*422] police, who spontaneously initiated the
conversation that led to the first and most damaging
confession. Id., at 180. Cf. Edwards v. Arizona, supra.
Nor is there any question about respondent's
comprehension of the full panoply of rights set out in the
Miranda warnings and of the potential consequences of a
decision to relinquish them. Nonetheless, the Court of
Appeals believed that the "[deliberate] or reckless"
conduct of the police, in particular their failure to inform
respondent of the telephone call, fatally undermined the
validity of the otherwise proper waiver. 753 F.2d, at 187.
We find this conclusion untenable as a matter of both
logic and precedent.


[***LEdHR4] [4]Events occurring outside of the
presence of the suspect and entirely unknown to him
surely can have no bearing on the capacity to
comprehend and knowingly relinquish a constitutional
right. Under the analysis of the Court of Appeals, the
same defendant, armed with the same information and
confronted with precisely the same police conduct, would
have knowingly waived his Miranda rights had a lawyer
not telephoned the police station to inquire about his
status. Nothing in any of our waiver decisions or in our
understanding of the essential components of a valid
waiver requires so incongruous a result. No doubt the
additional information would have been useful to
respondent; perhaps even it might have affected his
decision to confess. But we have never read the
Constitution to require that the police supply a suspect
with a flow of information to help him calibrate his
self-interest in deciding whether to speak or stand by his
rights. See, e. g., Oregon v. Elstad, 470 U.S. 298,
316-317 (1985); United States v. Washington, 431 U.S.
181, 188 [***422] (1977). Cf. Hill v. Lockhart, 474
U.S. 52, 56 (1985); McMann v. Richardson, 397 U.S.
759, 769 (1970). Once it is determined that a suspect's


decision not to rely on his rights was uncoerced, that he at
all times knew he could stand mute and request a lawyer,
and that he was aware of the State's intention to use his
statements to secure a conviction, the analysis [*423] is
complete and the waiver is valid as a matter of law. 1 The
Court of Appeals' conclusion to the contrary was in error.


1 The dissent incorrectly reads our analysis of
the components of a valid waiver to be
inconsistent with the Court's holding in Edwards
v. Arizona, 451 U.S. 477 (1981). Post, at 452.
When a suspect has requested counsel, the
interrogation must cease, regardless of any
question of waiver, unless the suspect himself
initiates the conversation. In the course of its
lengthy exposition, however, the dissent never
comes to grips with the crucial distinguishing
feature of this case -- that Burbine at no point
requested the presence of counsel, as was his right
under Miranda to do. We do not quarrel with the
dissent's characterization of police interrogation
as a "privilege terminable at the will of the
suspect." Post, at 458. We reject, however, the
dissent's entirely undefended suggestion that the
Fifth Amendment "right to counsel" requires
anything more than that the police inform the
suspect of his right to representation and honor his
request that the interrogation cease until his
attorney is present. See, e. g., Michigan v.
Mosley, 423 U.S. 96, 104, n. 10 (1975).


[**1142] [***LEdHR1C] [1C]Nor do we believe that
the level of the police's culpability in failing to inform
respondent of the telephone call has any bearing on the
validity of the waivers. In light of the state-court findings
that there was no "conspiracy or collusion" on the part of
the police, 451 A. 2d, at 30, n. 5, we have serious doubts
about whether the Court of Appeals was free to conclude
that their conduct constituted "deliberate or reckless
irresponsibility." 753 F.2d, at 185; see 28 U. S. C. §
2254(d). But whether intentional or inadvertent, the state
of mind of the police is irrelevant to the question of the
intelligence and voluntariness of respondent's election to
abandon his rights. Although highly inappropriate, even
deliberate deception of an attorney could not possibly
affect a suspect's decision to waive his Miranda rights
unless he were at least aware of the incident. Compare
Escobedo v. Illinois, 378 U.S. 478, 481 (1964) (excluding
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confession where police incorrectly told the suspect that
his lawyer "'didn't want to see' him"). Nor was the failure
to inform respondent of the telephone call the kind of
"[trickery]" that can vitiate the validity of a waiver.
Miranda, 384 U.S., at 476. Granting that the "deliberate
or reckless" withholding of information is objectionable
as a [*424] matter of ethics, such conduct is only
relevant to the constitutional validity of a waiver if it
deprives a defendant of knowledge essential to his ability
to understand the nature of his rights and the
consequences of abandoning them. Because respondent's
voluntary decision to speak was made with full awareness
and comprehension of all the information Miranda
requires the police to convey, the waivers were valid.


B


At oral argument respondent acknowledged
[***423] that a constitutional rule requiring the police to
inform a suspect of an attorney's efforts to reach him
would represent a significant extension of our precedents.
Tr. of Oral Arg. 32-33. He contends, however, that the
conduct of the Providence police was so inimical to the
Fifth Amendment values Miranda seeks to protect that we
should read that decision to condemn their behavior.
Regardless of any issue of waiver, he urges, the Fifth
Amendment requires the reversal of a conviction if the
police are less than forthright in their dealings with an
attorney or if they fail to tell a suspect of a lawyer's
unilateral efforts to contact him. Because the proposed
modification ignores the underlying purposes of the
Miranda rules and because we think that the decision as
written strikes the proper balance between society's
legitimate law enforcement interests and the protection of
the defendant's Fifth Amendment rights, we decline the
invitation to further extend Miranda's reach.


[***LEdHR1D] [1D] [***LEdHR5] [5]At the outset,
while we share respondent's distaste for the deliberate
misleading of an officer of the court, reading Miranda to
forbid police deception of an attorney "would cut [the
decision] completely loose from its own explicitly stated
rationale." Beckwith v. United States, 425 U.S. 341, 345
(1976).As is now well established, "[the] . . . Miranda
warnings are 'not themselves rights protected by the
Constitution but [are] instead measures to insure that the
[suspect's] right against compulsory self-incrimination
[is] protected.'" [*425] New York v. Quarles, 467 U.S.
649, 654 (1984), quoting Michigan v. Tucker, 417 U.S.
433, 444 [**1143] (1974). Their objective is not to


mold police conduct for its own sake. Nothing in the
Constitution vests in us the authority to mandate a code
of behavior for state officials wholly unconnected to any
federal right or privilege. The purpose of the Miranda
warnings instead is to dissipate the compulsion inherent
in custodial interrogation and, in so doing, guard against
abridgment of the suspect's Fifth Amendment rights.
Clearly, a rule that focuses on how the police treat an
attorney -- conduct that has no relevance at all to the
degree of compulsion experienced by the defendant
during interrogation -- would ignore both Miranda's
mission and its only source of legitimacy.


Nor are we prepared to adopt a rule requiring that the
police inform a suspect of an attorney's efforts to reach
him. While such a rule might add marginally to
Miranda's goal of dispelling the compulsion inherent in
custodial interrogation, overriding practical
considerations counsel against its adoption. As we have
stressed on numerous occasions, "[one] of the principal
advantages" of Miranda is the ease and clarity of its
application. Berkemer v. McCarty, 468 U.S. 420, 430
(1984); see also New York v. Quarles, supra, at 662-664
(concurring opinion); Fare v. Michael C., 442 U.S., at
718. We have little doubt that the approach urged by
respondent and endorsed by the Court of Appeals would
have the inevitable consequence of muddying Miranda's
otherwise relatively clear waters. The legal questions it
would spawn are legion: To what extent should the
[***424] police be held accountable for knowing that the
accused has counsel? Is it enough that someone in the
station house knows, or must the interrogating officer
himself know of counsel's efforts to contact the suspect?
Do counsel's efforts to talk to the suspect concerning one
criminal investigation trigger the obligation to inform the
defendant before interrogation may proceed on a wholly
separate matter? We are unwilling to modify Miranda in
a [*426] manner that would so clearly undermine the
decision's central "virtue of informing police and
prosecutors with specificity . . . what they may do in
conducting [a] custodial interrogation, and of informing
courts under what circumstances statements obtained
during such interrogation are not admissible." Fare v.
Michael C., supra, at 718.


Moreover, problems of clarity to one side, reading
Miranda to require the police in each instance to inform a
suspect of an attorney's efforts to reach him would work a
substantial and, we think, inappropriate shift in the subtle
balance struck in that decision. Custodial interrogations
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implicate two competing concerns. On the one hand, "the
need for police questioning as a tool for effective
enforcement of criminal laws" cannot be doubted.
Schneckloth v. Bustamonte, 412 U.S. 218, 225 (1973).
Admissions of guilt are more than merely "desirable,"
United States v. Washington, 431 U.S., at 186; they are
essential to society's compelling interest in finding,
convicting, and punishing those who violate the law. On
the other hand, the Court has recognized that the
interrogation process is "inherently coercive" and that, as
a consequence, there exists a substantial risk that the
police will inadvertently traverse the fine line between
legitimate efforts to elicit admissions and constitutionally
impermissible compulsion. New York v. Quarles, supra,
at 656. Miranda attempted to reconcile these opposing
concerns by giving the defendant the power to exert some
control over the course of the interrogation. Declining to
adopt the more extreme position that the actual presence
of a lawyer was necessary to dispel the coercion inherent
in custodial interrogation, see Brief for American Civil
Liberties Union as Amicus Curiae in Miranda v.
Arizona, O.T. 1965, No. 759, pp. 22-31, the Court found
that the suspect's Fifth Amendment rights could be
adequately protected by [**1144] less intrusive means.
Police questioning, often an essential part of the
investigatory process, could continue in its traditional
form, the Court held, but only if the suspect clearly
understood [*427] that, at any time, he could bring the
proceeding to a halt or, short of that, call in an attorney to
give advice and monitor the conduct of his interrogators.


The position urged by respondent would upset this
carefully drawn approach in a manner that is both
unnecessary for the protection of the Fifth Amendment
privilege and injurious to legitimate law enforcement.
Because, as Miranda holds, full comprehension of the
rights to remain silent and request an attorney are
sufficient to dispel whatever coercion is inherent in the
interrogation process, a rule requiring the police to
inform the suspect of an attorney's efforts to contact him
would contribute to the protection of the Fifth [***425]
Amendment privilege only incidentally, if at all. This
minimal benefit, however, would come at a substantial
cost to society's legitimate and substantial interest in
securing admissions of guilt. Indeed, the very premise of
the Court of Appeals was not that awareness of Ms.
Munson's phone call would have dissipated the coercion
of the interrogation room, but that it might have
convinced respondent not to speak at all. 753 F.2d, at
185. Because neither the letter nor purposes of Miranda


require this additional handicap on otherwise permissible
investigatory efforts, we are unwilling to expand the
Miranda rules to require the police to keep the suspect
abreast of the status of his legal representation.


We acknowledge that a number of state courts have
reached a contrary conclusion. Compare State v. Jones,
19 Wash. App. 850, 578 P. 2d 71 (1978), with State v.
Beck, 687 S. W. 2d 155 (Mo. 1985) (en banc). We
recognize also that our interpretation of the Federal
Constitution, if given the dissent's expansive gloss, is at
odds with the policy recommendations embodied in the
American Bar Association Standards of Criminal Justice.
Cf. ABA Standards for Criminal Justice 5-7.1 (2d ed.
1980). Notwithstanding the dissent's protestations,
however, our interpretive duties go well beyond deferring
to the numerical preponderance of lower court decisions
or to the subconstitutional recommendations [*428] of
even so esteemed a body as the American Bar
Association. See Nix v. Whiteside, ante, at 189
(BLACKMUN, J., concurring in judgment). Nothing we
say today disables the States from adopting different
requirements for the conduct of its employees and
officials as a matter of state law. We hold only that the
Court of Appeals erred in construing the Fifth
Amendment to the Federal Constitution to require the
exclusion of respondent's three confessions.


III


[***LEdHR6] [6]Respondent also contends that the
Sixth Amendment requires exclusion of his three
confessions. 2 It is clear, of course, that, absent a valid
waiver, the defendant has the right to the presence of an
attorney during any interrogation occurring after the first
formal charging proceeding, the point at which the Sixth
Amendment right to counsel initially attaches. United
States v. Gouveia, 467 U.S. 180, 187 (1984); Kirby v.
Illinois, 406 U.S. 682, 689 (1972) (opinion of Stewart,
J.). See Brewer v. Williams, 430 U.S., at 400-401. And
we readily agree that once the right has attached, it
follows that the police may not interfere with the efforts
of a defendant's attorney to act as a "'medium' between
[the suspect] and the State" during the interrogation.
Maine v. Moulton, 474 U.S. 159, 176 (1985); see
[**1145] Brewer v. Williams, supra, at 401, n. 8. The
difficulty for respondent is that the interrogation sessions
that yielded the inculpatory statements took place
[***426] before the initiation of "adversary judicial
proceedings." United States v. Gouveia, supra, at 192. He
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contends, however, that this circumstance is not fatal to
his Sixth Amendment claim. At least in some situations,
he argues, the Sixth Amendment protects the integrity of
the [*429] attorney-client relationship 3 regardless of
whether the prosecution has in fact commenced "by way
of formal charge, preliminary hearing, indictment,
information or arraignment." 467 U.S., at 188. Placing
principal reliance on a footnote in Miranda, 384 U.S., at
465, n. 35, and on Escobedo v. Illinois, 378 U.S. 478
(1964), he maintains that Gouveia, Kirby, and our other
"critical stage" cases, concern only the narrow question
of when the right to counsel -- that is, to the appointment
or presence of counsel -- attaches. The right to
noninterference with an attorney's dealings with a
criminal suspect, he asserts, arises the moment that the
relationship is formed, or, at the very least, once the
defendant is placed in custodial interrogation.


2 Petitioner does not argue that respondent's
valid waiver of his Fifth Amendment right to
counsel necessarily served to waive his parallel
rights under the Sixth Amendment. Accordingly,
we have no occasion to consider whether a waiver
for one purpose necessarily operates as a general
waiver of the right to counsel for all purposes.
3 Notwithstanding the Rhode Island Supreme
Court's finding that, as a matter of state law, no
attorney-client relationship existed between
respondent and Ms. Munson, the Sixth
Amendment issue is properly before us. State v.
Burbine, 451 A. 2d 22, 29 (1982). Petitioner now
concedes that such a relationship existed and
invites us to decide the Sixth Amendment question
based on that concession. Of course, a litigant's
concession cannot be used to circumvent the rule
that this Court may not disregard a state court's
interpretation of state law. Respondent's
argument, however, does not focus on whether an
attorney-client relationship actually existed as a
formal matter of state law. He argues instead that,
on the particular facts of this case, the Sixth
Amendment right to counsel has been violated. In
any event, even if the existence of an
attorney-client relationship could somehow
independently trigger the Sixth Amendment right
to counsel, a position we reject, the type of
circumstances that would give rise to the right
would certainly have a federal definition.


We are not persuaded. At the outset, subsequent


decisions foreclose any reliance on Escobedo and
Miranda for the proposition that the Sixth Amendment
right, in any of its manifestations, applies prior to the
initiation of adversary judicial proceedings. Although
Escobedo was originally decided as a Sixth Amendment
case, "the Court in retrospect perceived that the 'prime
purpose' of Escobedo was not to vindicate the
constitutional right to counsel as such, but, like Miranda,
'to guarantee full effectuation of the privilege against
self-incrimination . . . .'" Kirby v. Illinois, supra, [*430]
at 689, quoting Johnson v. New Jersey, 384 U.S. 719, 729
(1966). Clearly then, Escobedo provides no support for
respondent's argument. Nor, of course, does Miranda,
the holding of which rested exclusively on the Fifth
Amendment. Thus, the decision's brief observation about
the reach of Escobedo's Sixth Amendment analysis is not
only dictum, but reflects an understanding of the case that
the Court has expressly disavowed. See also, United
States v. Gouveia, supra, at 188, n. 5; Y. Kamisar, Police
Interrogation and Confessions 217-218, n. 94 (1980).


Questions of precedent to one side, [***427] we
find respondent's understanding of the Sixth Amendment
both practically and theoretically unsound. As a practical
matter, it makes little sense to say that the Sixth
Amendment right to counsel attaches at different times
depending on the fortuity of whether the suspect or his
family happens to have retained counsel prior to
interrogation. Cf. id., at 220-221. More importantly, the
suggestion that the existence of an attorney-client
relationship itself triggers the protections of the Sixth
Amendment misconceives the underlying purposes of the
right to counsel. The Sixth Amendment's intended
function is not to wrap a protective cloak around the
attorney-client relationship for its own sake any more
than [**1146] it is to protect a suspect from the
consequences of his own candor. Its purpose, rather, is to
assure that in any "criminal [prosecution]," U.S. Const.,
Amdt. 6, the accused shall not be left to his own devices
in facing the "'prosecutorial forces of organized society.'"
Maine v. Moulton, supra, at 170 (quoting Kirby v.
Illinois, 406 U.S., at 689). By its very terms, it becomes
applicable only when the government's role shifts from
investigation to accusation. For it is only then that the
assistance of one versed in the "intricacies . . . of law,"
ibid., is needed to assure that the prosecution's case
encounters "the crucible of meaningful adversarial
testing." United States v. Cronic, 466 U.S. 648, 656
(1984).
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[*431] Indeed, in Maine v. Moulton, decided this
Term, the Court again confirmed that looking to the
initiation of adversary judicial proceedings, far from
being mere formalism, is fundamental to the proper
application of the Sixth Amendment right to counsel.
There, we considered the constitutional implications of a
surreptitious investigation that yielded evidence
pertaining to two crimes. For one, the defendant had
been indicted; for the other, he had not. Concerning the
former, the Court reaffirmed that after the first charging
proceeding the government may not deliberately elicit
incriminating statements from an accused out of the
presence of counsel. See also Massiah v. United States,
377 U.S. 201 (1964). The Court made clear, however,
that the evidence concerning the crime for which the
defendant had not been indicted -- evidence obtained in
precisely the same manner from the identical suspect --
would be admissible at a trial limited to those charges.
Maine v. Moulton, 474 U.S., at 180, and n. 16. The clear
implication of the holding, and one that confirms the
teaching of Gouveia, is that the Sixth Amendment right to
counsel does not attach until after the initiation of formal
charges. Moreover, because Moulton already had legal
representation, the decision all but forecloses
respondent's argument that the attorney-client
relationship itself triggers the Sixth Amendment right.


[***LEdHR7] [7] [***LEdHR8] [8]Respondent
contends, however, that custodial interrogations require a
different rule. Because confessions elicited during the
course of police questioning often seal a suspect's fate, he
argues, the need for an advocate -- and the concomitant
right to noninterference with the attorney-client
relationship -- is at its zenith, regardless of whether the
State has initiated the first adversary [***428] judicial
proceeding. We do not doubt that a lawyer's presence
could be of value to the suspect; and we readily agree that
if a suspect confesses, his attorney's case at trial will be
that much more difficult. But these concerns are no more
decisive in this context than they were for the equally
damaging preindictment lineup [*432] at issue in Kirby,
or the statements pertaining to the unindicted crime
elicited from the defendant in Maine v. Moulton.
Compare United States v. Wade, 388 U.S. 218, 226-227
(1967) (Sixth Amendment attaches at postindictment
lineup); Massiah v. United States, supra (after
indictment, police may not elicit statements from suspect
out of the presence of counsel). For an interrogation, no
more or less than for any other "critical" pretrial event,
the possibility that the encounter may have important


consequences at trial, standing alone, is insufficient to
trigger the Sixth Amendment right to counsel. As Gouveia
made clear, until such time as the "'government has
committed itself to prosecute, and . . . the adverse
positions of government and defendant have solidified'"
the Sixth Amendment right to counsel does not attach.
467 U.S., at 189 (quoting Kirby v. Illinois, supra, at 689).


[***LEdHR9] [9]Because, as respondent acknowledges,
the events that led to the inculpatory statements preceded
the formal initiation of adversary judicial proceedings, we
reject the contention that the conduct of the police
[**1147] violated his rights under the Sixth Amendment.


IV


[***LEdHR10] [10]Finally, respondent contends that
the conduct of the police was so offensive as to deprive
him of the fundamental fairness guaranteed by the Due
Process Clause of the Fourteenth Amendment. Focusing
primarily on the impropriety of conveying false
information to an attorney, he invites us to declare that
such behavior should be condemned as violative of
canons fundamental to the "'traditions and conscience of
our people.'" Rochin v. California, 342 U.S. 165, 169
(1952), quoting Snyder v. Massachusetts, 291 U.S. 97,
105 (1934). We do not question that on facts more
egregious than those presented here police deception
might rise to a level of a due process violation.
Accordingly, JUSTICE STEVENS' [*433] apocalyptic
suggestion that we have approved any and all forms of
police misconduct is demonstrably incorrect. 4 We hold
only [***429] that, on these facts, the challenged
conduct falls short of the kind of misbehavior that so
shocks the sensibilities [*434] of civilized society as to
warrant a federal intrusion into the criminal processes of
the States.


4 Among its other failings, the dissent declines
to follow Oregon v. Elstad, 470 U.S. 298 (1985),
a decision that categorically forecloses JUSTICE
STEVENS' major premise -- that Miranda
requires the police to inform a suspect of any and
all information that would be useful to a decision
whether to remain silent or speak with the police.
See also United States v. Washington, 431 U.S.
181, 188 (1977). The dissent also launches a
novel "agency" theory of the Fifth Amendment
under which any perceived deception of a lawyer
is automatically treated as deception of his or her
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client. This argument entirely disregards the
elemental and established proposition that the
privilege against compulsory self-incrimination is,
by hypothesis, a personal one that can only be
invoked by the individual whose testimony is
being compelled.


Most importantly, the dissent's misreading of
Miranda itself is breath-taking in its scope. For
example, it reads Miranda as creating an
undifferentiated right to the presence of an
attorney that is triggered automatically by the
initiation of the interrogation itself. Post, at 463.
Yet, as both Miranda and subsequent decisions
construing Miranda make clear beyond refute,
"'the interrogation must cease until an attorney is
present' only '[if] the individual states that he
wants an attorney.'" Michigan v. Mosley, 423 U.S.
96, 104, n. 10 (1975) (emphasis added), quoting
Miranda, 384 U.S., at 474. The dissent condemns
us for embracing "incommunicado questioning . .
. as a societal goal of the highest order that
justifies police deception of the shabbiest kind."
Post, at 439. We, of course, do nothing of the
kind. As any reading of Miranda reveals, the
decision, rather than proceeding from the premise
that the rights and needs of the defendant are
paramount to all others, embodies a carefully
crafted balance designed to fully protect both the
defendant's and society's interests. The dissent
may not share our view that the Fifth Amendment
rights of the defendant are amply protected by
application of Miranda as written. But the dissent
is "simply wrong," post, at 452, in suggesting that
exclusion of Burbine's three confessions follows
perfunctorily from Miranda's mandate. Y.
Kamisar, Police Interrogation and Confessions
217-218, n. 94 (1980).


Quite understandably, the dissent is outraged
by the very idea of police deception of a lawyer.
Significantly less understandable is its willingness
to misconstrue this Court's constitutional holdings
in order to implement its subjective notions of
sound policy.


We hold therefore that the Court of Appeals erred in
finding that the Federal Constitution required the
exclusion of the three inculpatory statements.
Accordingly, we reverse and remand for proceedings


consistent with this opinion.


So ordered.


DISSENT BY: STEVENS


DISSENT


JUSTICE STEVENS, with whom JUSTICE
BRENNAN and JUSTICE MARSHALL join, dissenting.


This case poses fundamental questions about our
system of justice. As this Court has long recognized, and
reaffirmed only weeks ago, "ours is an accusatorial and
not an inquisitorial system." Miller v. Fenton, 474 U.S.
104, 110 (1985). 1 The Court's opinion [***430]
[**1148] today represents a startling departure from that
basic insight.


1 Justice Frankfurter succinctly explained the
character of that distinction in his opinion in
Watts v. Indiana, 338 U.S. 49, 54 (1949):


"Ours is the accusatorial as opposed to the
inquisitorial system. Such has been the
characteristic of Anglo-American criminal justice
since it freed itself from practices borrowed by the
Star Chamber from the Continent whereby an
accused was interrogated in secret for hours on
end. See Ploscowe, The Development of
Present-Day Criminal Procedures in Europe and
America, 48 Harv. L. Rev. 433, 457-458, 467-473
(1935). Under our system society carries the
burden of proving its charge against the accused
not out of his own mouth. It must establish its
case, not by interrogation of the accused even
under judicial safeguards, but by evidence
independently secured through skillful
investigation. 'The law will not suffer a prisoner
to be made the deluded instrument of his own
conviction.' 2 Hawkins, Pleas of the Crown, c. 46,
§ 34 (8th ed. 1824). The requirement of specific
charges, their proof beyond a reasonable doubt,
the protection of the accused from confessions
extorted through whatever form of police
pressures, the right to a prompt hearing before a
magistrate, the right to assistance of counsel, to be
supplied by government when circumstances
make it necessary, the duty to advise an accused
of his constitutional rights -- these are all
characteristics of the accusatorial system and
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manifestations of its demands. Protracted,
systematic and uncontrolled subjection of an
accused to interrogation by the police for the
purpose of eliciting disclosures or confession is
subversive of the accusatorial system."


See generally Malloy v. Hogan, 378 U.S. 1,
7-8 (1964); Rogers v. Richmond, 365 U.S. 534,
540-541 (1961); Bram v. United States, 168 U.S.
532, 543-545 (1897).


[*435] The Court concludes that the police may
deceive an attorney by giving her false information about
whether her client will be questioned, and that the police
may deceive a suspect by failing to inform him of his
attorney's communications and efforts to represent him. 2


For the majority, this conclusion, though "[distasteful],"
ante, at 424, is not even debatable. The deception of the
attorney is irrelevant because the attorney has no right to
information, accuracy, honesty, or fairness in the police
response to her questions about her client. The deception
of the client is acceptable, because, although the
information would affect the client's assertion of his
rights, the client's actions in ignorance of the availability
of his attorney are voluntary, knowing, and intelligent;
additionally, society's interest in apprehending,
prosecuting, and punishing criminals outweighs the
suspect's interest in information regarding his attorney's
efforts to communicate with him. Finally, even
mendacious police interference in the communications
between a suspect and his lawyer does not violate any
notion of fundamental fairness because it does not shock
the conscience of the majority.


2 I agree with the majority that, in considering
"the type of circumstances" that give rise to
constitutional rights in this area, the relationship
between an attorney and suspect has "a federal
definition." Ante, at 429, n. 3. In my view, for
federal constitutional purposes, members of a
suspect's family may provide a lawyer with
authority to act on a suspect's behalf while the
suspect is in custody.


The case began in March 1977 with the discovery of
Mary Jo Hickey, unconscious and disheveled in a
deserted parking lot, lying in a pool of blood, with semen
on her clothes, her dentures broken, and a piece of heavy,
bloodstained metal nearby. Days later, Brian Burbine,
then 20 years old, went to Maine and stayed with friends.
According to the friends' testimony at trial, he was upset,


and described a night out with Hickey, who was then 35.
After several drinks, [*436] Burbine told them, a ride
home turned into a violent encounter; he hit Hickey
several times and threw her out of the car. Three weeks
after she was discovered in the parking lot, Hickey died.
Three months later, after the 21-hour period of detention
by the Cranston and Providence, Rhode Island, police
that is the focus of this dispute, Burbine was charged with
her murder, and ultimately found guilty of it.


The murder of Mary Jo Hickey was a vicious crime,
fully meriting a sense of outrage and a desire to find and
prosecute the perpetrator swiftly and effectively. Indeed,
by the time Burbine was arrested on an unrelated
breaking-and-entering charge, the Hickey murder had
been the subject of a local television special. 3 Not
surprisingly, [**1149] Detective Ferranti, the Cranston
Detective who "broke" the case, was rewarded [***431]
with a special commendation for his efforts. 4


3 Tr. of Suppression Hearing 167 (S.H.).
4 Id., at 168.


The recognition that ours is an accusatorial, and not
an inquisitorial system nevertheless requires that the
government's actions, even in responding to this brutal
crime, respect those liberties and rights that distinguish
this society from most others. As Justice Jackson
observed shortly after his return from Nuremberg, cases
of this kind present "a real dilemma in a free society . . .
for the defendant is shielded by such safeguards as no
system of law except the Anglo-American concedes to
him." 5 Justice Frankfurter similarly [*437] emphasized
that it is "a fair summary of history to say that the
safeguards of liberty have been forged in controversies
involving not very nice people." 6 And, almost a century
and a half ago, Macaulay observed that the guilt of Titus
Oates could not justify his conviction by improper
methods: "That Oates was a bad man is not a sufficient
excuse; for the guilty are almost always the first to suffer
those hardships which are afterwards used as precedents
against the innocent." 7


5 "Amid much that is irrelevant or trivial, one
serious situation seems to me to stand out in these
cases. The suspect neither had nor was advised of
his right to get counsel. This presents a real
dilemma in a free society. To subject one without
counsel to questioning which may and is intended
to convict him is a real peril to individual
freedom. To bring in a lawyer means a real peril
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to solution of the crime, because, under our
adversary system, he deems that his sole duty is to
protect his client -- guilty or innocent -- and that
in such a capacity he owes no duty whatever to
help society solve its crime problem. Under this
conception of criminal procedure, any lawyer
worth his salt will tell the suspect in no uncertain
terms to make no statement to police under any
circumstances.


"If the State may arrest on suspicion and
interrogate without counsel, there is no denying
the fact that it largely negates the benefits of the
constitutional guaranty of the right to assistance
of counsel. Any lawyer who has ever been called
into a case after his client has 'told all' and turned
any evidence he has over to the Government,
knows how helpless he is to protect his client
against the facts thus disclosed.


"I suppose the view one takes will turn on
what one thinks should be the right of an accused
person against the State. Is it his right to have the
judgment on the facts? Or is it his right to have a
judgment based on only such evidence as he
cannot conceal from the authorities, who cannot
compel him to testify in court and also cannot
question him before? Our system comes close to
the latter by any interpretation, for the defendant
is shielded by such safeguards as no system of
law except the Anglo-American concedes to him."
Watts v. Indiana, 338 U.S. 49, 59 (1949) (Jackson,
J., concurring in result).
6 United States v. Rabinowitz, 339 U.S. 56, 69
(1950) (Frankfurter, J., dissenting).
7 1 T. Macaulay, The History of England 482
(1968 ed.).


The Court's holding focuses on the period after a
suspect has been taken into custody and before he has
been charged with an offense. The core of the Court's
holding is that police interference with an attorney's
access to her client during that period is not
unconstitutional. The Court reasons that a State has a
compelling interest, not simply in custodial interrogation,
but in lawyer-free, incommunicado custodial
interrogation. Such incommunicado interrogation is so
important that a lawyer may be given false information
that prevents her presence and representation; it is so
important that police may refuse to inform a suspect of


his attorney's [*438] communications [***432] and
immediate availability. 8 This conclusion flies in the face
of this Court's repeated expressions of deep concern
about [**1150] incommunicado questioning. 9 Until
[*439] today, incommunicado questioning has been
viewed with the strictest scrutiny by this Court; today,
incommunicado questioning is embraced as a societal
goal of the highest order that justifies police deception of
the shabbiest kind.


8 This kind of police-maintained
incommunicado questioning becomes, in the
Court's rendition, "an essential part of the
investigatory process." Ante, at 426. Police
interference in communications between a lawyer
and her client are justified because "[admissions]
of guilt . . . are essential to society's compelling
interest in finding, convicting, and punishing
those who violate the law." Ibid. It is this
overriding interest in obtaining self-incriminatory
statements in the lawyer-free privacy of the police
interrogation room that motivates the Court's
willingness to swallow its admitted "distaste for
the deliberate misleading of an officer of the
court." Ante, at 424.
9 See, e. g., Tague v. Louisiana, 444 U.S. 469,
470 (1980) (per curiam) (State bears "'heavy
burden'" in proving validity of waivers given
"'during incommunicado interrogation'");
Beckwith v. United States, 425 U.S. 341, 346
(1976) ("special safeguards" are required for
"incommunicado interrogation of individuals in a
police-dominated atmosphere"); Darwin v.
Connecticut, 391 U.S. 346, 349 (1968) (per
curiam) (prolonged "incommunicado"
interrogation renders confession involuntary);
Miranda v. Arizona, 384 U.S. 436, 475 (1966)
(State has "heavy burden" in proving validity of
waiver of rights in "incommunicado
interrogation"); Haynes v. Washington, 373 U.S.
503, 514 (1963) ("incommunicado detention"
rendered confession involuntary); Ashcraft v.
Tennessee, 322 U.S. 143, 153, n. 8 (1944)
("'Holding incommunicado is objectionable
because arbitrary -- at the mere will and
unregulated pleasure of a police officer'"); Ward
v. Texas, 316 U.S. 547, 555 (1942) ("This Court
has set aside convictions based upon confessions
extorted from ignorant persons . . . who have been
unlawfully held incommunicado without advice
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of friends or counsel"); Lisenba v. California, 314
U.S. 219, 240 (1941) ("[Where] a prisoner, held
incommunicado, is subjected to questioning by
officers for long periods, and deprived of the
advice of counsel, we shall scrutinize the record
with care to determine whether, by the use of his
confession, he is deprived of liberty or life
through tyrannical or oppressive means"); Wan v.
United States, 266 U.S. 1, 11 (1924) (holding of
suspect "incommunicado" contributes to
suppression of confession).


To be sure, in many of these cases, the
evidence showed that the suspect had requested,
and was denied access to, a lawyer. Until today,
however, the Court has never viewed
"incommunicado" as applying only to the denial
of the suspect's efforts to reach the attorney, and
not to the attorney's efforts to reach the suspect.
See, e. g., Darwin v. Connecticut, 391 U.S., at
349 (per curiam) (referring both to fact that
"petitioner's lawyers made numerous attempts to
communicate with petitioner or with the officer in
charge" and to fact that "petitioner on three
separate occasions sought and was denied
permission to communicate with the outside
world" in reaching the "inescapable" conclusion
that "the officers kept petitioner
incommunicado"). It is also true that many of
these cases involved incommunicado
interrogations for very long periods of time; not
one of those cases suggested that incommunicado
interrogation for shorter periods, maintained by
misinforming attorney and client of each other's
actions, was supported by a compelling societal
interest that justified police deception and
misinformation about attorney communications.


It is not only the Court's ultimate conclusion that is
deeply disturbing; it is also its manner of reaching that
conclusion. The Court completely rejects an entire body
of law on the subject -- the many carefully reasoned state
decisions that have come to precisely the opposite
conclusion. 10 [***433] The [**1151] Court [*440]
similarly dismisses the fact that the police deception
which it sanctions quite clearly violates the American Bar
Association's Standards for Criminal Justice 11 --
Standards which [*441] THE CHIEF JUSTICE has
described as "the single most comprehensive and
probably the most monumental undertaking in the field of


criminal justice ever attempted by the American legal
profession [***434] in our national history," 12 and
which this Court frequently finds helpful. 13 And, of
course, the Court dismisses the fact that the American
Bar Association has emphatically endorsed the prevailing
state-court position and expressed its serious concern
about the effect that a contrary view -- a view, such as the
Court's, that exalts incommunicado interrogation,
sanctions police deception, and demeans the right to
consult with an attorney -- will have in police stations and
courtrooms throughout this Nation. 14 Of greatest
importance, the Court misapprehends or rejects the
central principles that have, for several decades, animated
this Court's decisions concerning incommunicado
interrogation. 15


10 The American Bar Association has
summarized the relevant cases:


"In all but the last two of the following cases,
the Court excluded the statement(s) obtained.
Elfadl v. Maryland, 61 Md. App. 132, 485 A. 2d
275, cert. denied, 303 Md. 42, 491 A. 2d 1197,
petition for cert. filed, 54 U.S.L.W. 3019 (U.S.
June 21, 1985) (No. 85-24) (lawyer retained by
defendant's wife refused permission to
communicate with defendant or have him
informed of counsel's presence); Lodowski v.
Maryland, 302 Md. 691, 490 A. 2d 1228 (1985),
petition for cert. filed, 54 U.S.L.W. 3019 (U.S.
June 21, 1985) (No. 85-23) (police prevented
communication between lawyer and defendant
and did not tell defendant that lawyer was
present); Dunn v. State, No. 248-84 (Tex. June
26, 1985), summarized, 37 Crim. L. Rep. (BNA)
2274 (July 17, 1985) (suspect not told that his
wife had retained an attorney who was close at
hand); Lewis v. State, 695 P. 2d 528 (Okla. 1984)
(lawyer hired by defendant's parents misdirected
by sheriff throughout jail and courthouse while
defendant, unaware that parents had retained
attorney, was being interrogated in another part of
the building); Commonwealth v. Sherman, 389
Mass. 287, 450 N. E. 2d 566 (1983) (police failed
to honor lawyer's request to be present during
interrogation and failed to inform suspect of the
request); Weber v. State, 457 A. 2d 674 (Del.
1983) (defendant's father and attorney hired by
the father refused access to defendant; police
failed to inform defendant of lawyer's presence);
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People v. Smith, 93 Ill. 2d 179, 442 N. E. 2d 1325
(1982) (associate of defendant's retained lawyer
denied access to client based on fabricated claim
that defendant was undergoing drug withdrawal
and would not be interrogated in the near future;
individual never told of lawyer's attempt to see
him although he was given card lawyer left for
him); State v. Matthews, 408 So. 2d 1274 (La.
1982) (attorney's request to speak with defendant
refused and instruction to cease interrogation
ignored); State v. Haynes, 288 Or. 59, 602 P. 2d
272 (1979), cert. denied, 446 U.S. 945 (1980)
(lawyer retained by defendant's wife was told
where defendant was being held but the police
moved him before lawyer could offer counsel and
defendant never told of lawyer's request to offer
counsel); State v. Jones, 19 Wash. App. 850, [5]
78 P. 2d 71 (1978) (defendant not informed that
counsel had been retained for him or that attorney
had instructed client not to speak);
Commonwealth v. Hilliard, 471 Pa. 318, 370 A.
2d 322 (1977) (lawyer first misinformed that
defendant was not in custody and later denied
access to defendant until he confessed; defendant
was not told of lawyer's presence until he
confessed); State v. Jackson, 303 So. 2d 734 (La.
1974) (lawyer retained by defendant's family
denied permission to see defendant who was not
told of the lawyer's presence); Commonwealth v.
McKenna, 355 Mass. 313, 244 N. E. 2d 560
(1969) (lawyer retained by suspect's mother asked
to see client; police misinformed lawyer of
suspect's whereabouts and did not indicate that he
was already being interrogated); Blanks v. State,
[254 Ga. 420], 330 S. E. 2d 575 (1985) (police
finished taking confession before advising
defendant that a lawyer was present who wished
to see him); State v. Beck, 687 S. W. 2d 155 (Mo.
1985) (en banc) (lawyer obtained by defendant's
mother at defendant's direction given before he
was in custody; lawyer called the police and asked
to be notified when defendant was arrested but at
prosecutor's suggestion police did not so notify
lawyer when defendant was arrested in Florida,
nor did they advise defendant of lawyer's
request)." Brief for American Bar Association as
Amicus Curiae 4, n. 2.


Since the filing of the ABA brief, still another
State Supreme Court has expressed this prevailing


view that statements obtained through police
interference in communications between an
attorney and a suspect must be suppressed. See
Haliburton v. Florida, 476 So. 2d 192 (Fla. 1985)
(police continued questioning suspect without
telling him that an attorney retained by his sister
was at the police station seeking to speak with
him).
11 See ABA Standards for Criminal Justice
5-5.1 (2d ed. 1980) ("Counsel should be provided
to the accused as soon as feasible after custody
begins"); ABA Standards for Criminal Justice
5-7.1 (2d ed. 1980) ("At the earliest opportunity, a
person in custody should be effectively placed in
communication with a lawyer").
12 Burger, Introduction: The ABA Standards for
Criminal Justice, 12 Am. Crim. L. Rev. 251
(1974). See also id., at 253 ("Everyone connected
with criminal justice should become totally
familiar with the substantive content of the
Standards. . . . [The] Justices of the Supreme
Court and hundreds of other judges . . . consult
the Standards and make use of them whenever
they are relevant").
13 See, e. g., Caldwell v. Mississippi, 472 U.S.
320, 334, n. 6 (1985); Holloway v. Arkansas, 435
U.S. 475, 480, n. 4 (1978); Dickey v. Florida, 398
U.S. 30, 37-38, nn. 7 and 8 (1970). Cf. Nix v.
Whiteside, ante, at 167-168 (emphasizing ABA
Model Code and Model Rules in Sixth
Amendment analysis).
14 See Brief for American Bar Association as
Amicus Curiae 4 ("The ABA is deeply concerned
that, if the police may constitutionally prevent any
communication between a lawyer and an
individual held in isolation, an important right to
legal representation will be lost. . . . Many cases
decided across the country demonstrate that there
is cause for concern as to such police tactics").
15 See n. 9, supra.


[**1152] Police interference with communications
between an attorney and his client is a recurrent problem.
The factual variations in the many state-court opinions
condemning this interference as a violation of the Federal
Constitution suggest the [*442] variety of contexts in
which the problem emerges. In Oklahoma, police led a
lawyer to several different locations while they
interrogated the suspect; 16 in Oregon, police moved a
suspect to a new location when they learned that his
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lawyer was on his way; 17 in Illinois, authorities failed to
tell a suspect that his lawyer had arrived at the jail and
asked to see him; 18 in Massachusetts, police did not tell
suspects that their lawyers were at or near the police
station. 19 In all these cases, the police not only failed to
inform the suspect, but also misled the attorneys. The
scenarios vary, but the core problem of police
interference remains. "Its recurrence suggests that it has
roots in some condition fundamental and general to our
criminal system." Watts v. Indiana, 338 U.S. 49, 57
(1949) (Jackson, J., concurring in result).


16 Lewis v. State, 695 P. 2d 528 (Okla. Crim.
App. 1984).
17 State v. Haynes, 288 Ore. 59, 602 P. 2d 272
(1979), cert. denied, 446 U.S. 945 (1980).
18 People v. Smith, 93 Ill. 2d 179, 442 N. E. 2d
1325 (1982).
19 Commonwealth v. McKenna, 355 Mass. 313,
244 N. E. 2d 560 (1969).


The near-consensus of state courts and the legal
profession's Standards about this recurrent problem lends
powerful support to the conclusion that police may not
interfere with communications between an attorney and
the client whom they are questioning. Indeed, at least two
[***435] opinions from this Court seemed to express
precisely that view. 20 The Court today flatly rejects that
widely held view and responds to this recurrent problem
by adopting the most restrictive interpretation of the
federal constitutional restraints on police [*443]
deception, misinformation, and interference in
attorney-client communications.


20 See Miranda v. Arizona, 384 U.S., at 465, n.
35 (In Escobedo, "[the] police also prevented the
attorney from consulting with his client.
Independent of any other constitutional
proscription, this action constitutes a violation of
the Sixth Amendment right to the assistance of
counsel and excludes any statement obtained in its
wake"); Escobedo v. Illinois, 378 U.S. 478, 487
(1964) ("[It] 'would be highly incongruous if our
system of justice permitted the district attorney,
the lawyer representing the State, to extract a
confession from the accused while his own
lawyer, seeking to speak with him, was kept from
him by the police'"), quoting People v. Donovan,
13 N. Y. 2d 148, 152, 193 N. E. 2d 628, 629
(1963).


The exact reach of the Court's opinion is not entirely
clear because, on the one hand, it indicates that more
egregious forms of police deception might violate the
Constitution, ante, at 432, while, on the other hand, it
endeavors to make its disposition of this case palatable by
making findings of fact concerning the voluntariness of
Burbine's confessions that the trial judge who heard the
evidence declined to make. 21 Before addressing the legal
issues, it therefore seems appropriate to make certain
additional comments about what the record discloses
concerning the incriminating statements made by Burbine
during the 21-hour period that he was detained by the
Cranston and Providence police on June 29 and June 30,
1977.


21 See infra, at 447-448; n. 25, infra.


I


As the majority points out, with respect to attorney
Munson's telephone call, the Rhode Island Supreme
Court's summary of factual findings provides the
common ground for analysis:


"At approximately 8:15 [on June 29, 1977], Ms.
Munson called the Cranston police station and asked that
her call be transferred to the detective division. A male
voice responded with the word 'Detectives.' Ms. Munson
identified herself and asked if Brian Burbine was being
held; the person responded affirmatively. [**1153] Ms.
Munson explained to the person that Burbine was
represented by attorney Casparian who was not available;
she further stated that she would act as Burbine's legal
counsel in the event that the police intended to place him
in a lineup or question him. The unidentified person told
Ms. Munson that the police would not be questioning
Burbine or putting him in a lineup and that they were
[*444] through with him for the night. Ms. Munson was
not informed that the Providence police were at the
Cranston police station or that Burbine was a suspect in
Mary's murder. The trial justice found as a fact that Ms.
Munson did make the call, but further found that there
was no collusion or conspiracy on the part of the police
'to secrete [Burbine] from his attorney . . . .'" State v.
[***436] Burbine, 451 A. 2d 22, 23-24 (1982). 22


22 The Court of Appeals, see 753 F.2d 178, 185
(CA1 1985), and the dissenting opinion of Justice
Kelleher of the Rhode Island Supreme Court, see
451 A. 2d, at 38-39, were concerned by the
apparent inconsistency between the finding that
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there was no conspiracy to "secrete" Burbine, and
the unequivocal finding that attorney Munson's
call had been made. I see no inconsistency,
however, because the officer who gave the false
information to attorney Munson acknowledged
that Burbine was at the station -- he did not
"secrete" him. The state court's finding that the
call was answered by "Detectives" is especially
significant in light of Lieutenant Ricard's
undisputed testimony that, at the time in question,
only he or Detective Ferranti would have
answered a call to the detectives division. S.H.
142. Thus, the state-court finding, and the
evidence in the record on which it was based,
make it perfectly clear that either Ricard or
Ferranti must have known of the call. Both
categorically denied any such knowledge in their
testimony.


Although this paragraph accurately describes
attorney Munson's 8:15 call, the significance of the false
response to her inquiry is best understood in the context
of the events that were then proceeding in the police
station. The difficulty in reconstructing some of those
events illustrates the need for strict presumptions
regarding the consequences of custodial interrogation -- a
need this Court has repeatedly recognized. 23


23 See, e. g., Edwards v. Arizona, 451 U.S. 477
(1981); Miranda v. Arizona, 384 U.S. 436 (1966).
Cf. Oregon v. Bradshaw, 462 U.S. 1039, 1044
(1983) (plurality opinion of REHNQUIST, J.)
(Edwards articulated "a prophylactic rule,
designed to protect an accused in police custody
from being badgered by police officers in the
manner in which the defendant in Edwards was").


[*445] On June 27, 1977, an unidentified person
advised Detective Ferranti that a man known as "Butch,"
who lived at 306 New York Avenue in Providence, was
responsible for the death of Mary Jo Hickey. The record
does not explain why Ferranti, who was a member of the
Cranston Police Force, was informed about a crime that
occurred in Providence.


At about 3 p.m. on June 29, 1977, Cranston police
officers apprehended respondent Burbine and two other
men (DiOrio and Sparks) in "a burned out building in the
Cranston area." S.H. 6, 180. The three men were taken to
the Cranston police station, charged with "breaking and
entering," and placed in separate rooms. After noticing


that DiOrio and Burbine lived at 306 New York Avenue
in Providence, Detective Ferranti talked to DiOrio and
was told that Burbine was the only "Butch" at that
address. Id., at 146-147.


At approximately 4:30, Ferranti "went in the room
where Burbine was" and asked him "if there was anybody
that he knew by the name of Butch on the street, and he
said he was the only Butch." Id., at 148. 24 After the brief
questioning about the identity of "Butch," Detective
Ferranti left Burbine in the interrogation room -- where
he remained until about 9 p.m. 25 -- and interrogated
[**1154] DiOrio and Sparks. They both [***437]
"made damaging statements relative to Burbine being
involved in the murder in Providence"; Ferranti therefore
"immediately contacted Providence Police." Id., at
149-150. The Providence officers -- Captain Wilson (the
Chief of Detectives), Lieutenant Gannon, and Detective
Trafford -- responded promptly, and arrived at the
Cranston station between [*446] 6 and 7 p.m.
Lieutenant Gannon testified that, as he drove to the
Cranston police station, he knew that he might not be
able to question Burbine "[if] for some reason he didn't
want to give me a statement, if for some reason he chose
to get an attorney and the attorney informed us that he
didn't want him to give a statement." Trial Tr. 407.


24 In his police report completed the night of
June 29, Detective Ferranti stated, in contrast to
his testimony, that he questioned Burbine before
questioning DiOrio. Defendant Ex. D.
25 The Court makes its own findings about
Burbine's access to a telephone during this period.
Ante, at 418. No state court made such a finding,
and the record contains no evidence indicating
whether Burbine was told he could use the phone,
whether an outside line was available without use
of the police switchboard, or any number of other
possibly relevant factors.


After arriving at the station, the three Providence
officers, as well as Ferranti and a second Cranston officer
(Lieutenant Ricard), either remained in the large central
room in the basement of the Cranston police station, or
participated in the questioning of DiOrio and Sparks in
interrogation rooms adjacent to that large central room.


It was at this point -- with Burbine alone in another
adjacent room, with Providence police on hand, with
police from two Departments questioning Sparks and
DiOrio about Burbine's involvement in the Hickey
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homicide -- that attorney Munson telephoned. Her call
arrived at 8:15; she asked for "Detectives," and was told
that the police "would not be questioning Burbine" and
that they were "through" with him for the night. These
statements were false. Moreover, she was not told that
Burbine would be questioned about a homicide rather
than the breaking-and-entering charge on which he had
been arrested, and she was not told that Providence police
were at the Cranston police station preparing to question
Burbine about a Providence crime.


At about 9, some 45 minutes after Munson received
the assurance that the police were "through" with
Burbine, the officers completed their questioning of
DiOrio and Sparks and were prepared to question
Burbine. There is no dispute about the fact that Burbine
was brought into the central room at about 9, that all five
police officers were then present, and that Burbine
appeared somewhat upset and professed that he "'didn't
do anything wrong.'" S.H. 21. Detective Ferranti testified
that this statement was in response to questions from the
Providence police about the Hickey [*447] homicide; 26


Lieutenant Gannon of the Providence police testified that
the statement was about the Hickey homicide, but that
Providence police did not question Burbine and that they
merely saw Burbine being escorted by Ferranti. 27


Burbine was not told that [***438] attorney Munson
had called and had asked about him; nor was he told that
Munson had been informed that the police were through
with him for the night. After his protestations, Burbine
was taken into another interrogation room.


26 See Testimony of Detective Ferranti, S.H.
152 (Providence police "started to question him
relative to the murder in Providence"). See also
Defendant Ex. D (Detective Ferranti's
contemporaneous account) (Burbine "was
confronted with this murder by Lt. [Gannon] and
other members of the PPD Det. Div. Lt. Ricard
and myself. He flatly denied being involved or
having any knowledge of this murder, although he
did state that he had been in the bar with this girl
and that he knew her from his mother who was
friendly with her in the past").
27 See, e. g., Testimony of Lieutenant Gannon,
S.H. 21 (agreeing with questioner's statement that
"none of these police officers said anything to
Brian Burbine before he said those things"). Cf.
Testimony of Detective Trafford, id., at 79
(Burbine "passed through the detective division


and he was brought to, I believe, one of their
interview rooms. . . . He was muttering
something. I really don't know what he was
saying").


Detective Ferranti then went into that room and,
according to the testimony of the Providence officers,
spent either "ten minutes" or from "five to ten minutes"
alone [**1155] with Burbine. 28 The record does not tell
us whether he told Burbine that Sparks and DiOrio had
just given statements implicating him in the Hickey
homicide. Nor does it resolve the question whether
Burbine's decision to confess was made before his
session with Ferranti or as a result of that session. The
Court evidently makes the former assumption, for it
asserts that Burbine "initiated" this encounter. Ante, at
421-422. However, the state courts made no finding
about this [*448] "initiation" by Burbine. Detective
Ferranti testified that Burbine banged and kicked on the
door, S.H. 153-154; Lieutenant Gannon testified that he
"believed" there was a knocking or some communication
from Burbine, id., at 22, but he was "not sure." Id., at 66.
29 None of the other officers, who were apparently in the
large room adjacent to Burbine's, corroborated this
testimony by mentioning any "banging," "kicking," or
other noise from Burbine's direction. In all events, some
minutes later, Detective Ferranti came back out of the
room and indicated that Burbine wanted to talk.


28 See id., at 22, 57. Detective Ferranti testified
that he was alone with Burbine for "a couple of
minutes." Id., at 174. He also testified that he
went into the room, that Burbine told him to
summon the Providence police, and that he
complied "immediately." Id., at 155.
29 See Testimony of Lieutenant Gannon, id., at
63 ("I don't know if he knocked on the door. I'm
not sure how we were re-summoned back into the
room").


Lieutenant Gannon and Detective Trafford of the
Providence police accompanied Detective Ferranti "back
into the room." During the period between 9:30 and
10:20 p.m., they administered Miranda warnings and
typed out a four-page statement which Burbine signed,
waiving his constitutional rights, acknowledging his
responsibility for the death of Hickey, and reciting his
version of that event. Ferranti alternately testified that
Burbine was "coherent" and "incoherent" at the time of
this questioning. Id., at 157-158; Trial Tr. 198, 208-209.
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Apparently for the first time since his arrival at the station
in the afternoon, the police then brought Burbine some
food. S.H. 160, Trial Tr. 205.


After obtaining Burbine's signature on the first
written statement at 10:20 p.m., the police were still not
"through" with Burbine. Burbine's first statement
included no mention of the clothes that he had been
wearing, or of a glass that was found with Hickey's purse
a few blocks from the homicide. Soon after the
completion of the first statement, and after the
Providence and Cranston officers had discussed the first
statement and expressed pleasure [***439] with their
success, 30 [*449] Gannon, Trafford, and Ferranti again
questioned Burbine. They ascertained that he was
wearing his "red toke" and "black windbreaker" at the
time, and that Hickey had left the bar with a glass in
hand. 31 At 11:20 p.m., Burbine signed the second
statement.


30 See Testimony of Lieutenant Gannon, id., at
62 (noting that, after first statement, officers
discussed it and that "we were all collectively
pleased that we did obtain a statement from him").
Major Leyden, a high-ranking Providence officer,
had been told about the break in the case, and he
arrived at the Cranston station toward the end of
Burbine's statement.
31 According to Lieutenant Gannon, "in the
second statement the questions about the glass
and the clothes were Captain Wilson's ideas."
Trial Tr. 387. The state courts made no finding
about the initiation of the conversation leading to
the second statement. According to the signed
statement, Lieutenant Gannon stated that Burbine
"remembered something concerning a glass,"
App. to Pet. for Cert. 105, and Burbine did not
contest that account. Detective Ferranti testified
that Providence police told him Burbine initiated
the conversation. Trial Tr. 252. In contrast,
Providence Detective Trafford testified that he
was "not sure" how they concluded Burbine
wished to speak again, but he "[believed]
Detective Ferranti notified us." Id., at 443.
Lieutenant Gannon testified that he "[believed]"
Burbine "indicated by knocking on the door." Id.,
at 409.


The following morning, the officers obtained a
warrant, conducted a search of Burbine's residence, and


seized the clothing that he had described in the second
statement. In the meantime, Burbine was arraigned in
Cranston court on the charge for which he had been
arrested. Still without [**1156] counsel, Burbine
pleaded guilty to malicious damage. After the Cranston
proceeding, Providence officers instantly arrested him for
the Hickey homicide. Trial Tr. 501. Burbine was taken
to the Providence police station, where he executed a
third waiver of rights and identified the coat and jacket
that the officers had seized. Shortly after noon, Major
Leyden called the Public Defender's Office and requested
counsel for Burbine because he would be placed in a
lineup. Id., at 423.


Thus, although there are a number of ambiguities in
the record, the state-court findings established (1) that
attorney Munson made her call at about 8:15 p.m.; (2)
that she was given false information; (3) that Burbine was
not told of her [*450] call; and (4) that he was thereafter
given the Miranda warnings, waived his rights, and
signed three incriminating statements without receiving
any advice from an attorney. The remainder of the record
underscores two points. The first is the context of the call
-- a context in which two Police Departments were on the
verge of resolving a highly publicized, hauntingly brutal
homicide and in which, as Lieutenant Gannon testified,
the police were aware that counsel's advice to remain
silent might be an obstacle to obtaining a confession. The
second is the extent of the uncertainty about the events
that motivated Burbine's decision to waive his rights.
The lawyer-free privacy of the interrogation room, so
exalted by the majority, provides great difficulties in
determining what actually transpired. It is not simply the
ambiguity that is troublesome; if so, the problem would
be not unlike other difficult evidentiary problems.
Rather, the particularly troublesome aspect is that the
ambiguity arises in the very situation -- incommunicado
interrogation -- for which this Court has developed strict
presumptions and for which [***440] this Court has, in
the past, imposed the heaviest burden of justification on
the government. It is in this context, and the larger
context of our accusatorial system, that the deceptive
conduct of the police must be evaluated.


II


Well-settled principles of law lead inexorably to the
conclusion that the failure to inform Burbine of the call
from his attorney makes the subsequent waiver of his
constitutional rights invalid. Analysis should begin with
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an acknowledgment that the burden of proving the
validity of a waiver of constitutional rights is always on
the government. 32 When [*451] such a waiver occurs in
a custodial setting, that burden is an especially heavy one
because custodial interrogation is inherently coercive, 33


because disinterested witnesses are seldom available to
describe what actually happened, 34 and because history
has taught us [**1157] that the danger of overreaching
during incommunicado interrogation is so real. 35


32 See, e. g., Brewer v. Williams, 430 U.S. 387,
404 (1977) ("[Courts] indulge in every reasonable
presumption against waiver"); Miranda v.
Arizona, 384 U.S., at 475 ("If the interrogation
continues without the presence of an attorney and
a statement is taken, a heavy burden rests on the
government to demonstrate that the defendant
knowingly and intelligently waived his privilege
against self-incrimination and his right to retained
or appointed counsel. . . . Since the State is
responsible for establishing the isolated
circumstances under which the interrogation takes
place and has the only means of making available
corroborated evidence of warnings given during
incommunicado interrogation, the burden is
rightly on its shoulders"); Johnson v. Zerbst, 304
U.S. 458, 464 (1938) ("'[Courts] indulge every
reasonable presumption against waiver' of
fundamental constitutional rights and . . . we 'do
not presume acquiescence in the loss of
fundamental rights'") (footnotes omitted).
33 See Miranda, 384 U.S., at 455 ("[The] very
fact of custodial interrogation exacts a heavy toll
on individual liberty and trades on the weakness
of individuals").
34 There is a natural tendency to discredit the
testimony of the suspect because of his obvious
interest, but it is also true that there have been
cases in which the desire to insure a conviction of
an apparently guilty suspect has led police
officers to color their testimony. As Judge
Wilkey observed in a different context, a police
officer may "feel that he has a 'higher duty' than
the truth. He may perjure himself to convict the
defendant." Wilkey, The Exclusionary Rule, 62
Judicature 215, 226 (1978).
35 See United States v. Carignan, 342 U.S. 36,
46 (1951) (Douglas, J., concurring) ("What
happens behind doors that are opened and closed
at the sole discretion of the police is a black


chapter in every country -- the free as well as the
despotic, the modern as well as the ancient").


In applying this heavy presumption against the
validity of waivers, this Court has sometimes relied on a
case-by-case totality of the circumstances analysis. 36 We
have found, however, that some custodial interrogation
situations require strict presumptions against the validity
of a waiver. Miranda established that a waiver is not
valid in the absence of certain warnings. Edwards v.
Arizona, 451 U.S. 477 (1981), similarly established that a
waiver is not valid if police [*452] initiate questioning
after the defendant has invoked his right to counsel. In
these circumstances, the [***441] waiver is invalid as a
matter of law even if the evidence overwhelmingly
establishes, as a matter of fact, that "a suspect's decision
not to rely on his rights was uncoerced, that he at all
times knew that he could stand mute and request a
lawyer, and that he was aware of the State's intention to
use his statements to secure a conviction," see ante, at
422. In light of our decision in Edwards, the Court is
simply wrong in stating that "the analysis is complete and
the waiver is valid as a matter of law" when these facts
have been established. Ante, at 422-423. 37 Like the
failure to give warnings and like police initiation of
interrogation after a request for counsel, police deception
of a suspect through omission of information regarding
attorney communications greatly exacerbates the inherent
problems of incommunicado interrogation and requires a
clear principle to safeguard the presumption against the
waiver of constitutional rights. As in those situations, the
police deception should render a subsequent waiver
invalid.


36 See, e. g., Fare v. Michael C., 442 U.S. 707,
724-725 (1979); North Carolina v. Butler, 441
U.S. 369, 374-375 (1979); Faretta v. California,
422 U.S. 806, 835 (1975).
37 See also Solem v. Stumes, 465 U.S. 638, 641,
647-648 (1984) (Under Edwards, "once a suspect
has invoked the right to counsel, any subsequent
conversation must be initiated by him. . . . It does
not in any way cast doubt on the legitimacy or
necessity of Edwards to acknowledge that in
some cases, a waiver could be knowing,
voluntary, and intelligent even though it occurred
when the police recommenced questioning after
an accused had invoked the right to counsel").


Indeed, as Miranda itself makes clear, proof that the
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required warnings have been given is a necessary, but by
no means sufficient, condition for establishing a valid
waiver. As the Court plainly stated in Miranda, "any
evidence that the accused was threatened, tricked, or
cajoled into a waiver will, of course, show that the
defendant did not voluntarily waive his privilege. The
requirement of warnings and waiver of rights is a
fundamental with respect to the Fifth [*453] Amendment
privilege and not simply a preliminary ritual to existing
methods of interrogation." 384 U.S., at 476.


In this case it would be perfectly clear that Burbine's
waiver was invalid if, for example, Detective Ferranti had
"threatened, tricked, or cajoled" Burbine in their private
preconfession meeting -- perhaps by misdescribing the
statements obtained from DiOrio and Sparks -- even
though, under the Court's truncated analysis of the issue,
Burbine fully understood his rights. For Miranda clearly
condemns threats or trickery that cause a suspect to make
an unwise waiver of his rights even though he fully
understands those rights. In my opinion there can be no
constitutional distinction -- as the Court appears to draw,
ante, at 423-424 -- between a deceptive misstatement and
the concealment by the police of the critical fact that an
attorney retained by the accused or his family has offered
assistance, either by telephone or [**1158] in person. 38


38 The Court cites Johnson v. Zerbst, 304 U.S.
458 (1938), a case involving a claim that a
defendant had waived his right to trial counsel. I
find it inconceivable that, in such a situation, an
otherwise sufficient series of questions and
answers can support a valid waiver if the
government misinforms an attorney about the
defendant's trial date, and if the government fails
to tell the defendant of the attorney's
communications. Yet that would be the
consequence of the Court's "what the suspect
doesn't know can't hurt him" approach to this
case.


Thus, [***442] the Court's truncated analysis,
which relies in part on a distinction between deception
accomplished by means of an omission of a critically
important fact and deception by means of a misleading
statement, is simply untenable. If, as the Court asserts,
"the analysis is at an end" as soon as the suspect is
provided with enough information to have the capacity to
understand and exercise his rights, I see no reason why
the police should not be permitted to make the same kind


of misstatements to the suspect that they are apparently
allowed to make to his lawyer. Miranda, however,
clearly [*454] establishes that both kinds of deception
vitiate the suspect's waiver of his right to counsel. 39


39 It is thus clear that the majority's comparison
of a suspect in Burbine's position with "the same
defendant . . . had a lawyer not telephoned the
police station," ante, at 422, sets up a false
comparison. For Miranda's condemnation of
trickery and cajolery requires that an assessment
of police conduct figure importantly in the
assessment of a suspect's decision to waive his
fundamental constitutional rights. In the
majority's comparison, however, the police
conduct is irrelevant. In contrast, the appropriate
comparison is between a suspect in Burbine's
position and a suspect who is otherwise tricked
and deceived into a waiver of his rights. Miranda
itself, as well as the long-established presumption
against the waiver of constitutional rights,
requires that both kinds of waiver be held invalid.


As the Court notes, the question is whether the
deceptive police conduct "deprives a defendant of
knowledge essential to his ability to understand the nature
of his rights and the consequences of abandoning them."
Ante, at 424. This question has been resoundingly
answered time and time again by the state courts that,
with rare exceptions, 40 have correctly understood the
meaning of the Miranda opinion. 41 The majority's
[*455] blithe assertion [***443] of "no doubt" about
the outcome of this case, [**1159] ante, at 421, simply
ignores the prevailing view of the state courts that have
considered this issue. Particularly in an opinion that
relies on a desire to avoid "a federal intrusion into the
criminal processes of the States," ante, at 434, one would
expect at least some indication why, in the majority's
view, so many state courts have been so profoundly
wrong on this precise issue. Unlike the majority, the state
courts have realized that attorney communication to the
police [*456] about the client is an event that has a
direct "bearing" on the knowing and intelligent waiver of
constitutional rights. As the Oregon Supreme Court has
explained: "To pass up an abstract offer to call some
unknown lawyer is very different from refusing to talk
with an identified attorney actually available to provide at
least initial assistance and advice, whatever might be
arranged in the long run. A suspect indifferent to the first
offer may well react quite differently to the second."
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State v. Haynes, 288 Ore. 59, 72, 602 P. 2d 272, 277
(1979), cert. denied, 446 U.S. 945 (1980). 42


40 See n. 10, supra. Aside from this case, the
only two exceptions were decided in 1985. Those
recent cases may reflect a recognition that this
Court is increasingly less than faithful to
Miranda's clear teachings. See, e. g., New York v.
Quarles, 467 U.S. 649 (1984); Oregon v. Elstad,
470 U.S. 298 (1985). Cf. New York v. Quarles,
467 U.S., at 660 (O'CONNOR, J., dissenting in
part) ("Miranda is now the law and, in my view,
the Court has not provided sufficient justification
for departing from it or for blurring its now clear
strictures").
41 See Lodowski v. State, 302 Md. 691, 721, 490
A. 2d 1228, 1243 (1985) ("We have stated our
view that a suspect must be fully informed of the
actual presence and availability of counsel who
seeks to confer with him, in order that any waiver
of a right to counsel, as established by Miranda,
can be knowing and intelligent"); Haliburton v.
Florida, 476 So. 2d, at 194 ("In order for the right
to counsel to be meaningful, a defendant must be
told when an attorney who has been retained on
his behalf is trying to advise him"); Lewis v. State,
695 P. 2d, at 529 ("The dispositive issue on this
appeal is . . . whether a defendant's waiver of his
rights to counsel and against self-incrimination is
knowingly and intelligently made when the
defendant is not informed of his attorney's
availability at police headquarters. We hold today
that such a waiver is constitutionally invalid");
Commonwealth v. Sherman, 389 Mass. 287, 296,
450 N. E. 2d 566, 571 (1983) ("[We] conclude
that the statement of the defendant must be
suppressed because, under principles of
construction of Miranda, the failure of the police
to inform the defendant of the attorney's request
[to see him] vitiated the defendant's waiver of his
Miranda rights"); Weber v. State, 457 A. 2d 674,
685 (Del. 1983) ("When a suspect does not know
that an attorney, who has been retained or
properly designated to represent him, is actually
present in the police station seeking an
opportunity to render legal assistance, and the
police do not inform him of that fact, there can be
no intelligent and knowing waiver"); People v.
Smith, 93 Ill. 2d, at 189, 442 N. E. 2d, at 1329
("We hold that when police, prior to or during


custodial interrogation, refuse an attorney
appointed or retained to assist a suspect access to
the suspect, there can be no knowing waiver of
the right to counsel if the suspect has not been
informed that the attorney was present and
seeking to consult with him"); State v. Haynes,
288 Ore., at 70, 602 P. 2d, at 277 ("We hold only
that when unknown to the person in this situation
an identified attorney is actually available and
seeking an opportunity to consult with him, and
the police do not inform him of that fact, any
statement or the fruits of any statement obtained
after the police themselves know of the attorney's
efforts to reach the arrested person cannot be
rendered admissible on the theory that the person
knowingly and intelligently waived counsel").


As noted, two state courts besides the Rhode
Island Supreme Court have reached a contrary
conclusion. See State v. Beck, 687 S. W. 2d 155,
159 (Mo. 1985) ("In light of the careful attention
the deputies gave to insuring that defendant was
properly informed of his Miranda rights, his
unequivocal responses and determined conduct,
evince nothing less than a deliberate, firm,
knowing, and intelligent choice to speak without
the prior counsel of Ms. Hendrix or any other
attorney"); Blanks v. State, 254 Ga. 420, 423, 330
S. E. 2d 575, 579 (1985) ("In this case, Blanks
was advised of his right to legal assistance on
numerous occasions. The record shows
overwhelmingly that he knowingly, intelligently,
and voluntarily waived this right and spoke
willingly to law enforcement officers").
42 See also People v. Smith, 93 Ill. 2d, at 187,
442 N. E. 2d, at 1328-1329; Commonwealth v.
Sherman, 389 Mass., at 291, 450 N. E. 2d, at 568.


The majority mischaracterizes this dissent by
stating that its "major premise" is that "Miranda
requires the police to inform a suspect of any and
all information that would be useful to a decision
whether to remain silent or speak with the police."
Ante, at 433, n. 4. The majority's response
ignores the fact that the police action here is not
simply a failure to provide "useful" information;
rather, it is affirmative police interference in a
communication between an attorney and a
suspect. Moreover, the "information" intercepted
by the police bears directly on the right to counsel
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that police are asking the suspect to waive. The
"information" at issue is thus far different from
information about "the nature and quality of the
evidence," Oregon v. Elstad, 470 U.S., at 317, or
about a grand jury witness' possible target status,
United States v. Washington, 431 U.S. 181,
188-189 (1977).


In short, settled principles about construing waivers
of constitutional rights and about the need for strict
presumptions in custodial interrogations, as well as a
plain reading of the Miranda opinion itself,
overwhelmingly support the conclusion reached by
almost every state court [***444] that has considered
the matter -- a suspect's waiver of his right to counsel is
invalid if police refuse to inform the suspect of his
counsel's communications.


III


The Court makes the alternative argument that
requiring police to inform a suspect of his attorney's
communications to [*457] and about him is not required
because it would upset the careful "balance" of Miranda.
Despite its earlier notion that the attorney's call is an
"outside event" that has "no bearing" on a knowing and
intelligent waiver, the majority does acknowledge that
information of attorney Munson's call "would have been
useful to respondent" and "might have affected his
decision to confess." Ante, at 422. 43 [**1160] Thus, a
rule requiring the police to inform a suspect of an
attorney's call would have two predictable effects. It
would serve "Miranda's goal of dispelling the compulsion
inherent in custodial interrogation," ante, at 425, and it
would disserve the goal of custodial interrogation
because it would result in fewer confessions. By a
process of balancing these two concerns, the Court finds
the benefit to the individual outweighed by the
"substantial cost to society's legitimate and substantial
interest in securing admissions of guilt." Ante, at 427.


43 In contrast, the theory of the Rhode Island
Supreme Court's decision was that, as a matter of
fact, knowledge of attorney Munson's call would
not have affected Burbine's decision to confess.
State v. Burbine, 451 A. 2d 22, 29 (1982).


The Court's balancing approach is profoundly
misguided. The cost of suppressing evidence of guilt will
always make the value of a procedural safeguard appear
"minimal," "marginal," or "incremental." Indeed, the


value of any trial at all seems like a "procedural
technicality" when balanced against the interest in
administering prompt justice to a murderer or a rapist
caught redhanded. The individual interest in procedural
safeguards that minimize the risk of error is easily
discounted when the fact of guilt appears certain beyond
doubt.


What is the cost of requiring the police to inform a
suspect of his attorney's call? It would decrease the
likelihood that custodial interrogation will enable the
police to obtain a confession. This is certainly a real cost,
but it is the same cost that this Court has repeatedly found
necessary to preserve [*458] the character of our free
society and our rejection of an inquisitorial system.
Three examples illustrate the point.


In Escobedo v. Illinois, 378 U.S. 478 (1964), we
excluded a confession by a defendant who had not been
permitted to consult with his lawyer, and whose lawyer
had not been permitted to see him. We emphasized the
"lesson of history" that our system of justice is not
founded on a fear that a suspect will exercise his rights.
"If the exercise of constitutional rights will thwart the
effectiveness of a system of law enforcement, then there
is something very wrong with that system." Id., at 490. In
Miranda v. Arizona, 384 U.S. 436 (1966), we [***445]
similarly stressed this character of our system, despite its
"cost," by unequivocally holding that an individual has an
absolute right to refuse to respond to police interrogation
and to have the assistance of counsel during any
questioning. 44 Thus, as a matter of law, the assumed
right of the police to interrogate a suspect is no right at
all; at best, it is a mere privilege terminable at the will of
the suspect. And, more recently in Dunaway v. New
York, 442 U.S. 200 (1979), the Court corrected the
long-held but mistaken view of the police that they have
some sort of right to take any suspect [*459] into
custody for the purpose of questioning him even though
they may not have probable cause to arrest. 45


44 After endorsing the statement by "one of our
country's distinguished jurists" that the quality of
a nation's civilization can be largely measured by
the methods it uses in the enforcement of its
criminal law, the Court wrote:


"If the individual desires to exercise his
privilege, he has the right to do so. This is not for
the authorities to decide. An attorney may advise
his client not to talk to police until he has had an
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opportunity to investigate the case, or he may
wish to be present with his client during any
police questioning. In doing so, an attorney is
merely exercising the good professional judgment
he has been taught. This is not cause for
considering the attorney a menace to law
enforcement. He is merely carrying out what he is
sworn to do under his oath -- to protect to the
extent of his ability the rights of his client. In
fulfilling this responsibility the attorney plays a
vital role in the administration of criminal justice
under our Constitution." Miranda v. Arizona, 384
U.S., at 480-481.
45 A recent treatise describes the significant
effect of Dunaway:


"Over the years, the impression generally
prevailed that the police could 'pick-up' suspects
for questioning. In 1979, however, the Supreme
Court of the United States held, in Dunaway v.
New York, that a confession obtained after a
'pick-up' without probable cause (i. e., without
reasonable grounds) to make an actual arrest
could not be used as evidence." F. Inbau, J. Reid,
& J. Buckley, Criminal Interrogation and
Confessions 211 (3d ed. 1986).


[**1161] Just as the "cost" does not justify taking a
suspect into custody or interrogating him without giving
him warnings simply because police desire to question
him, so too the "cost" does not justify permitting police to
withhold from a suspect knowledge of an attorney's
communication, even though that communication would
have an unquestionable effect on the suspect's exercise of
his rights. The "cost" that concerns the Court amounts to
nothing more than an acknowledgment that the law
enforcement interest in obtaining convictions suffers
whenever a suspect exercises the rights that are afforded
by our system of criminal justice. In other words, it is the
fear that an individual may exercise his rights that tips the
scales of justice for the Court today. The principle that
ours is an accusatorial, not an inquisitorial, system,
however, has repeatedly led the Court to reject that fear
as a valid reason for inhibiting the invocation of rights.


If the Court's cost-benefit analysis were sound, it
would justify a repudiation of the right to a warning about
counsel itself. There is only a difference in degree
between a presumption that advice about the immediate
availability of a lawyer would not affect the voluntariness


of a decision to confess, and a presumption that every
citizen knows that he has a right to remain silent and
therefore no warnings of any kind are needed. In either
case, the withholding [***446] of information serves
precisely the same law enforcement interests. And in
both cases, the cost can be described as nothing more
than [*460] an incremental increase in the risk that an
individual will make an unintelligent waiver of his rights.


In cases like Escobedo, Miranda, and Dunaway, the
Court has viewed the balance from a much broader
perspective. In all these cases -- indeed, whenever the
distinction between an inquisitorial and an accusatorial
system of justice is implicated -- the law enforcement
interest served by incommunicado interrogation has been
weighed against the interest in individual liberty that is
threatened by such practices. The balance has never been
struck by an evaluation of empirical data of the kind
submitted to legislative decisionmakers -- indeed, the
Court relies on no such data today. Rather, the Court has
evaluated the quality of the conflicting rights and
interests. In the past, that kind of balancing process has
led to the conclusion that the police have no right to
compel an individual to respond to custodial
interrogation, and that the interest in liberty that is
threatened by incommunicado interrogation is so precious
that special procedures must be followed to protect it.
The Court's contrary conclusion today can only be
explained by its failure to appreciate the value of the
liberty that an accusatorial system seeks to protect.


IV


The Court also argues that a rule requiring the police
to inform a suspect of an attorney's efforts to reach him
would have an additional cost: it would undermine the
"clarity" of the rule of the Miranda case. Ante, at
425-426. This argument is not supported by any
reference to the experience in the States that have
adopted such a rule. The Court merely professes concern
about its ability to answer three quite simple questions. 46


46 Thus, the Court asks itself:


(1) "To what extent should the police be held
accountable for knowing that the accused has
counsel?" Ante, at 425. The simple answer is that
police should be held accountable to the extent
that the attorney or the suspect informs the police
of the representation.
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(2) "Is it enough that someone in the station
house knows, or must the interrogating officer
himself know of counsel's efforts to contact the
suspect?" Ibid. Obviously, police should be held
responsible for getting a message of this
importance from one officer to another.


(3) "Do counsel's efforts to talk to the suspect
concerning one criminal investigation trigger the
obligation to inform the defendant before
interrogation may proceed on a wholly separate
matter?" Ibid. As the facts of this case forcefully
demonstrate, the answer is "yes."


[*461] Moreover, the Court's evaluation of the
interest in "clarity" is rather one-sided. For a police
officer with a printed card [**1162] containing the exact
text he is supposed to recite, perhaps the rule is clear.
But the interest in clarity that the Miranda decision was
intended to serve is not merely for the benefit of the
police. Rather, the decision was also, and primarily,
intended to provide adequate guidance to the person in
custody who is being asked to waive the protections
afforded by the Constitution. 47 Inevitably, [***447] the
Miranda decision also serves the judicial interest in
clarifying the inquiry [*462] into what actually
transpired during a custodial interrogation. 48 Under the
Court's conception of the interest in clarity, however, the
police would presumably prevail whenever they could
convince the trier of fact that a required ritual was
performed before the confession was obtained.


47 Two examples will illustrate the one-sided
character of the Court's conception of the clarity
of the Miranda warnings. Although a suspect is
told that a lawyer will be appointed if he "cannot
afford one," he may have no way of determining
whether his resources are adequate to pay an
attorney; even Members of this Court cannot
agree when a person is too poor to pay his own
legal costs. See, e. g., Pfeil v. Rogers, 474 U.S.
812 (1985) (Court splits 5-4 on whether to grant
petitioner leave to proceed in forma pauperis);
Barrett v. United States Customs Service, 474
U.S. 812 (1985) (same). Similarly, although a
suspect is entitled to rely on the implicit promise
that his silence will not be used against him,
Wainwright v. Greenfield, 474 U.S. 284 (1986);
Doyle v. Ohio, 426 U.S. 610 (1976), it is by no
means clear that every suspect will understand


that promise; many may fear that silence or a
request for counsel will be construed as an
admission of guilt. Cf. Griffin v. California, 380
U.S. 609, 610-611 (1965) (prosecutor argued that
defendant's silence was probative of his guilt);
App. in Michigan v. Jackson, O.T. 1985, No.
84-1531, pp. 157-158 (police statement to
suspect) ("I think you need a brick to hit you
against a wall to realize that your in serious
trouble here and that the only way that you have
any hope is by us. I don't know what your gonna
think, how if you want an attorney, I'll tell you
what an attorney is gonna tell ya, an attorney is
gonna tell ya don't talk to police. . . . But, the
attorney doesn't go to jail, does he?").
48 Indeed, in contrast to the majority's remarks
about clarity, the operation of the principle
expressed by almost all the state courts would be
far clearer than the operation of the Court's
contrary principle. For it is surely easier to
administer a rule that applies to an external event,
such as an attorney's telephone call or a visit to
the police station, than a rule that requires an
evaluation of the state of mind of a person
undergoing custodial interrogation.


V


At the time attorney Munson made her call to the
Cranston police station, she was acting as Burbine's
attorney. Under ordinary principles of agency law the
deliberate deception of Munson was tantamount to
deliberate deception of her client. 49 If an attorney makes
a mistake in the course of her representation of her client,
the client must accept the consequences of that mistake.
50 It is equally clear that when an attorney makes an
inquiry on behalf of her client, the client is entitled to a
truthful answer. Surely the client must have the same
remedy for a false representation to his lawyer that he
would have if he were acting pro se and had propounded
the question himself.


49 In contrast to the Court's opinion today, the
Court in the past has had no problems applying
principles of agency to the invocation of
constitutional rights. See Brewer v. Williams, 430
U.S., at 405 (the accused "had effectively asserted
his right to counsel by having secured attorneys at
both ends of the automobile trip, both of whom,
acting as his agents, had made clear to the police


Page 28
475 U.S. 412, *460; 106 S. Ct. 1135, **1161;


89 L. Ed. 2d 410, ***446; 1986 U.S. LEXIS 32







that no interrogation was to occur during the
journey") (emphasis added).
50 See, e. g., Engle v. Isaac, 456 U.S. 107, 134
(1982).


The majority brushes aside the police deception
involved in the misinformation of attorney Munson. It is
irrelevant to the Fifth Amendment analysis, concludes the
majority, because that right is personal; it is irrelevant to
the Sixth [*463] Amendment analysis, continues the
majority, because the Sixth Amendment does not apply
[**1163] until formal adversary proceedings have begun.


In my view, as a matter of law, the police deception
of Munson was [***448] tantamount to deception of
Burbine himself. It constituted a violation of Burbine's
right to have an attorney present during the questioning
that began shortly thereafter. The existence of that right
is undisputed. 51 Whether the source of that right is the
Sixth Amendment, the Fifth Amendment, or a combination
of the two is of no special importance, for I do not
understand the Court to deny the existence of the right.


51 See Edwards v. Arizona, 451 U.S., at 482
("Miranda . . . declared that an accused has a
Fifth and Fourteenth Amendment right to have
counsel present during custodial interrogation");
Miranda, 384 U.S. at 479. In his Miranda dissent,
Justice Harlan correctly noted that the Court had
held that a person in custody "has a right to have
present an attorney during the questioning, and
that if indigent he has a right to a lawyer without
charge." Id., at 504. The standard written waiver
form used by the police in this case recited: "I
have the right to the presence of an attorney prior
to and during any questioning by the police."


In his argument for the United States as
amicus curiae, the Solicitor General advanced the
remarkable suggestion that Miranda's requirement
that an individual be told that he has a right to
consult with counsel while in custody is "a sort of
a white lie" that is "harmless" and "useful." Tr. of
Oral Arg. 21. He contended that "police do not
have to provide a lawyer if he asks for a lawyer.
They need simply terminate the interrogation."
Ibid. I find this view completely untenable, and I
take it that the Court's opinion, in today's
sanctioning of police deception, does not in any
way accept the suggestion that this Court's
required warnings are themselves a


constitutionally compelled form of deception, or
"white lie."


The pertinent question is whether police deception
of the attorney is utterly irrelevant to that right. In my
judgment, it blinks at reality to suggest that
misinformation which prevented the presence of an
attorney has no bearing on the protection and effectuation
of the right to counsel in custodial interrogation. The
majority parses the role of attorney and suspect so
narrowly that the deception of the attorney is of no
[*464] constitutional significance. In other contexts,
however, the Court does not hesitate to recognize an
identity between the interest of attorney and accused. 52


The character of the attorney-client relationship requires
rejection of the Court's notion that the attorney is some
entirely distinct, completely severable entity and that
deception of the attorney is irrelevant to the right of
counsel in custodial interrogation. 53


52 See, e. g., Strickland v. Washington, 466 U.S.
668, 690 (1984) (when client challenges
effectiveness of assistance, "counsel is strongly
presumed to have rendered adequate assistance
and made all significant decisions in the exercise
of reasonable professional judgment");
Wainwright v. Sykes, 433 U.S. 72, 91, n. 14
(1977) ("[Decisions] of counsel relating to trial
strategy, even when made without the
consultation of the defendant, would bar direct
federal review of claims thereby forgone, except
where 'the circumstances are exceptional'").
53 Prevailing norms of legal practice prevent a
lawyer from communicating with a party, rather
than a lawyer. See Disciplinary Rule
7-104(A)(1), ABA Code of Professional
Responsibility (1980) ("During the course of his
representation of a client a lawyer shall not:
Communicate or cause another to communicate
on the subject of the representation with a party
he knows to be represented by a lawyer in that
matter unless he has the prior consent of the
lawyer representing such other party or is
authorized by law to do so"). Cf. United States v.
Foley, 735 F.2d 45, 48 (CA2 1984) (prosecutorial
practice of interviewing defendants in the absence
of counsel before arraignment "raises serious
constitutional questions" and "[contravenes] the
principles of DR7-104(A)(1)), cert. denied sub
nom. Edler v. United States, 469 U.S. 1161
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(1985); State v. Yatman, 320 So. 2d 401, 403 (Fla.
App. 1975) ("Disciplinary Rule 7-104 of the Code
of Professional Responsibility applies equally to
lawyers involved in the prosecution of criminal
cases as in civil cases. . . . If any communication
with a person represented by counsel on the
subject under litigation is prohibited, then taking
the deposition of an individual charged with a
criminal offense without notice to his counsel
regarding matters which are relevant to the
criminal charges pending against said represented
individual is also clearly prohibited by the
foregoing disciplinary rule"); United States v.
Springer, 460 F.2d 1344, 1354-1355 (CA7 1972)
(Stevens, J., dissenting) (interview of defendant in
absence of counsel would have violated
DR7-104(A) in civil context and violated
"procedural regularity" required by Due Process
Clause in criminal context). These cases suggest
the established legal principle that an attorney and
his client frequently share a common identity for
purposes related to the client's legal interests.


[*465] [**1164] The [***449] possible reach of
the Court's opinion is stunning. For the majority seems to
suggest that police may deny counsel all access to a client
who is being held. At least since Escobedo v. Illinois, it
has been widely accepted that police may not simply
deny attorneys access to their clients who are in custody.
This view has survived the recasting of Escobedo from a
Sixth Amendment to a Fifth Amendment case that the
majority finds so critically important. That this
prevailing view is shared by the police can be seen in the
state-court opinions detailing various forms of police
deception of attorneys. 54 For, if there were no obligation
to give attorneys access, there would be no need to take
elaborate steps to avoid access, such as shuttling the
suspect to a different location, 55 or taking the lawyer to
different locations; 56 police could simply refuse to allow
the attorneys to see the suspects. But the law
enforcement profession has apparently believed, quite
rightly in my view, that denying lawyers access to their
clients is impermissible. The Court today seems to
assume that this view was error -- that, from the federal
constitutional perspective, the lawyer's access is, as a
question from the Court put it in oral argument, merely "a
matter of prosecutorial grace." Tr. of Oral Arg. 32.
Certainly, nothing in the Court's Fifth and Sixth
Amendment analysis acknowledges that there is any
federal constitutional bar to an absolute denial of lawyer


access to a suspect who is in police custody.


54 See n. 10, supra.
55 State v. Haynes, 288 Ore. 59, 602 P. 2d 272
(1979), cert. denied, 446 U.S. 945 (1980).
56 Lewis v. State, 695 P. 2d 528 (Okla. Crim.
App. 1984).


In sharp contrast to the majority, I firmly believe that
the right to counsel at custodial interrogation is infringed
by police treatment of an attorney that prevents or
impedes the attorney's representation of the suspect at
that interrogation.


[*466] VI


The Court devotes precisely five sentences to its
conclusion that the police interference in the attorney's
representation of Burbine did not violate the Due Process
Clause. In the majority's view, the due process analysis
is a simple "shock the conscience" test. Finding its
conscience troubled, 57 but not shocked, the majority
rejects the due process challenge.


57 See ante, at 424 ("[We[share respondent's
distaste for the deliberate misleading of an officer
of the court").


In a variety of circumstances, however, the Court has
given a more thoughtful consideration to the
requirements [***450] of due process. For instance, we
have concluded that use of a suspect's post-Miranda
warnings silence against him violates the due process
requirement of fundamental fairness because such use
breaches an implicit promise that "silence will carry no
penalty." 58 Similarly, we have concluded that "the
suppression by the prosecution of evidence favorable to
an accused upon request violates due process where the
evidence is material either to guilt or to punishment." 59


We have also concluded that vindictive prosecution
violates due process; 60 [**1165] so too does vindictive
sentencing. 61 Indeed, we have emphasized that analysis
of the "voluntariness" of a confession is frequently a
"convenient shorthand" for reviewing objectionable
police methods under the rubric of the due process
requirement of fundamental fairness. 62 What emerges
from [*467] these cases is not the majority's simple
"shock the conscience" test, but the principle that due
process requires fairness, integrity, and honor in the
operation of the criminal justice system, and in its
treatment of the citizen's cardinal constitutional
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protections.


58 See Wainwright v. Greenfield, 474 U.S., at
295; Doyle v. Ohio, 426 U.S., at 618.
59 Brady v. Maryland, 373 U.S. 83, 87 (1963).
See also United States v. Bagley, 473 U.S. 667
(1985); United States v. Agurs, 427 U.S. 97
(1976); Moore v. Illinois, 408 U.S. 786 (1972).
60 Blackledge v. Perry, 417 U.S. 21 (1974).
61 North Carolina v. Pearce, 395 U.S. 711
(1969).
62 "This Court has long held that certain
interrogation techniques, either in isolation or as
applied to the unique characteristics of a
particular suspect, are so offensive to a civilized
system of justice that they must be condemned
under the Due Process Clause of the Fourteenth
Amendment. Brown v. Mississippi, 297 U.S. 278
(1936), was the wellspring of this notion, now
deeply embedded in our criminal law. Faced with
statements extracted by beatings and other forms
of physical and psychological torture, the Court
held that confessions procured by means
'revolting to the sense of justice' could not be used
to secure a conviction. Id., at 286. On numerous
subsequent occasions the Court has set aside
convictions secured through the admission of an
improperly obtained confession. . . . Although
these decisions framed the legal inquiry in a
variety of different ways, usually through the
'convenient shorthand' of asking whether the
confession was 'involuntary,' Blackburn v.
Alabama, 361 U.S. 199, 207 (1960), the Court's
analysis has consistently been animated by the
view that 'ours is an accusatorial and not an
inquisitorial system,' Rogers v. Richmond, 365
U.S. 534, 541 (1961), and that, accordingly,
tactics for eliciting inculpatory statements must
fall within the broad constitutional boundaries
imposed by the Fourteenth Amendment's
guarantee of fundamental fairness. Indeed, even
after holding that the Fifth Amendment privilege
against compulsory self-incrimination applies in
the context of custodial interrogations, . . . and is
binding on the States, . . . the Court has continued
to measure confessions against the requirements
of due process. See, e. g., Mincey v. Arizona,
supra, at 402; Beecher v. Alabama, 389 U.S. 35,
38 (1967) (per curiam)." Miller v. Fenton, 474
U.S. 104, 109-110 (1985).


In my judgment, police interference in the
attorney-client relationship is the type of governmental
misconduct on a matter of central importance to the
administration of justice that the Due Process Clause
prohibits. Just as the police cannot impliedly promise a
suspect that his silence will not be used against him and
then proceed to break that promise, so too police cannot
tell a [***451] suspect's attorney that they will not
question the suspect and then proceed to question him.
Just as the government cannot conceal from a suspect
material and exculpatory evidence, so too the government
cannot conceal from a suspect the material fact of his
attorney's communication.


[*468] Police interference with communications
between an attorney and his client violates the due
process requirement of fundamental fairness. Burbine's
attorney was given completely false information about
the lack of questioning; moreover, she was not told that
her client would be questioned regarding a murder charge
about which she was unaware. Burbine, in turn, was not
told that his attorney had phoned and that she had been
informed that he would not be questioned. Quite simply,
the Rhode Island police effectively drove a wedge
between an attorney and a suspect through
misinformation and omissions.


The majority does not "question that on facts more
gregious than those presented here police deception
might rise to a level of a due process violation." Ante, at
432. In my view, the police deception disclosed by this
record plainly does rise to that level.


VII


This case turns on a proper appraisal of the role of
the lawyer in our society. If a [**1166] lawyer is seen
as a nettlesome obstacle to the pursuit of wrongdoers -- as
in an inquisitorial society -- then the Court's decision
today makes a good deal of sense. If a lawyer is seen as
an aid to the understanding and protection of
constitutional rights -- as in an accusatorial society -- then
today's decision makes no sense at all.


Like the conduct of the police in the Cranston station
on the evening of June 29, 1977, the Court's opinion
today serves the goal of insuring that the perpetrator of a
vile crime is punished. Like the police on that June night
as well, however, the Court has trampled on
well-established legal principles and flouted the spirit of
our accusatorial system of justice.
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I respectfully dissent.
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DECISION:


Miranda rule held not to preclude accused's
interrogation prompted by concern for public safety.


SUMMARY:


During the accused's prosecution in a New York
state court for criminal possession of a weapon, the trial
judge excluded the accused's statement, "the gun is over
there," the gun itself, and later statements about the
accused's ownership of the gun and the place of purchase,
because the original statement was made and the gun was
retrieved before the accused was read his Miranda rights.
The accused was apprehended in a supermarket after a
chase by an officer following a rape complaint. Upon
stopping the accused, the officer frisked him, discovered
that he was wearing an empty shoulder holster, and asked
him where the gun was. The accused nodded in the
direction of some empty cartons and said, "the gun is
over there." The officer retrieved the gun, formally


placed the accused under arrest, and read him his
Miranda rights from a printed card. The state appealed,
but the exclusionary decision was affirmed by the
Appellate Division of the Supreme Court of New York
(447 NYS2d 84) and by the New York Court of Appeals
(58 NY2d 664, 444 NE2d 984).


On certiorari, the United States Supreme Court
reversed and remanded. In an opinion by Rehnquist, J.,
expressing the views of Burger, Ch.J., and White,
Blackmun, and Powell, JJ., it was held that under the
circumstances, overriding considerations of public safety
justified the officer's failure to provide Miranda warnings
before he asked questions devoted to locating the
abandoned weapon, regardless of the officer's subjective
motivation in asking the question.


O'Connor, J., concurring in part in the judgment and
dissenting in part, filed a separate opinion stating that
Miranda required suppression of the incriminating
statement but not the gun itself.


Marshall, J., joined by Brennan and Stevens, JJ.,
dissented on the ground that the interrogation violated the
Fifth Amendment prohibition of coerced
self-incriminating statements.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]
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APPEAL §77


finality -- suppression ruling --


Headnote:[1A][1B]


The suppression of an accused's statement and of his
gun is a "final judgment" within the meaning of 28 USCS
1257(3), so as to confer jurisdiction over the case on the
United States Supreme Court, because the state's
suppression claim would be moot if the accused were
convicted, and if the accused were acquitted, the state
would be precluded from pressing its federal claim again
on appeal.


[***LEdHN2]


WITNESSES §72


self-incrimination --


Headnote:[2]


Absent some officially coerced self-accusation, the
Fifth Amendment privilege is not violated by even the
most damning admissions.


[***LEdHN3]


WITNESSES §88.5


interrogation -- custody --


Headnote:[3]


An accused is in police custody, within the meaning
of the rule requiring Miranda warnings before custodial
interrogation, where he is surrounded by at least four
officers and is handcuffed, and there is nothing to suggest
that any of the officers is any longer concerned for his
own physical safety.


[***LEdHN4]


WITNESSES §88.5


self-incrimination -- public safety --


Headnote:[4A][4B]


There is a public safety exception to the requirement
that Miranda warnings be given before a suspect's
answers may be admitted into evidence, regardless of the


motivation of the individual officer involved, where an
accused is captured by an officer after a chase through a
supermarket, the officer in frisking the accused discovers
that the accused is wearing an empty shoulder holster, the
officer asks where the gun is, the accused nods towards
some empty cartons and answers that "the gun is over
there," upon which the officer retrieves the gun,
rendering admissible in evidence both the accused's
statement and the gun itself. (Marshall, Brennan, and
Stevens, JJ., dissented from this holding.)


SYLLABUS


Respondent was charged in a New York state court
with criminal possession of a weapon. The record showed
that a woman approached two police officers who were
on road patrol, told them that she had just been raped,
described her assailant, and told them that the man had
just entered a nearby supermarket and was carrying a
gun. While one of the officers radioed for assistance, the
other (Officer Kraft) entered the store and spotted
respondent, who matched the description given by the
woman. Respondent ran toward the rear of the store, and
Officer Kraft pursued him with a drawn gun but lost sight
of him for several seconds. Upon regaining sight of
respondent, Officer Kraft ordered him to stop and put his
hands over his head; frisked him and discovered that he
was wearing an empty shoulder holster; and, after
handcuffing him, asked him where the gun was.
Respondent nodded toward some empty cartons and
responded that "the gun is over there." Officer Kraft then
retrieved the gun from one of the cartons, formally
arrested respondent, and read him his rights under
Miranda v. Arizona, 384 U.S. 436. Respondent indicated
that he would answer questions without an attorney being
present and admitted that he owned the gun and had
purchased it in Florida. The trial court excluded
respondent's initial statement and the gun because the
respondent had not yet been given the Miranda warnings,
and also excluded respondent's other statements as
evidence tainted by the Miranda violation. Both the
Appellate Division of the New York Supreme Court and
the New York Court of Appeals affirmed.


Held: The Court of Appeals erred in affirming the
exclusion of respondent's initial statement and the gun
because of Officer Kraft's failure to read respondent his
Miranda rights before attempting to locate the weapon.
Accordingly, it also erred in affirming the exclusion of
respondent's subsequent statements as illegal fruits of the
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Miranda violation. This case presents a situation where
concern for public safety must be paramount to adherence
to the literal language of the prophylactic rules
enunciated in Miranda. Pp. 653-660.


(a) Although respondent was in police custody when
he made his statements and the facts come within the
ambit of Miranda, nevertheless on these facts there is a
"public safety" exception to the requirement that Miranda
warnings be given before a suspect's answers may be
admitted into evidence, and the availability of that
exception does not depend upon the motivation of the
individual officers involved. The doctrinal underpinnings
of Miranda do not require that it be applied in all its rigor
to a situation in which police officers ask questions
reasonably prompted by a concern for the public safety.
In this case, so long as the gun was concealed somewhere
in the supermarket, it posed more than one danger to the
public safety: an accomplice might make use of it, or a
customer or employee might later come upon it. Pp.
655-657.


(b) Procedural safeguards that deter a suspect from
responding, and increase the possibility of fewer
convictions, were deemed acceptable in Miranda in order
to protect the Fifth Amendment privilege against
compulsory self-incrimination. However, if Miranda
warnings had deterred responses to Officer Kraft's
question about the whereabouts of the gun, the cost
would have been something more than merely the failure
to obtain evidence useful in convicting respondent. An
answer was needed to insure that future danger to the
public did not result from the concealment of the gun in a
public area. P. 657.


(c) The narrow exception to the Miranda rule
recognized here will to some degree lessen the desirable
clarity of that rule. However, the exception will not be
difficult for police officers to apply because in each case
it will be circumscribed by the exigency which justifies it.
Police officers can and will distinguish almost
instinctively between questions necessary to secure their
own safety or the safety of the public and questions
designed solely to elicit testimonial evidence from a
suspect. Pp. 658-659.


COUNSEL: Steven J. Rappaport argued the cause for
petitioner. With him on the briefs were John J. Santucci
and Richard G. Denzer.


David A. Strauss argued the cause for the United States


as amicus curiae urging reversal. With him on the brief
were Solicitor General Lee, Assistant Attorney General
Trott, and Deputy Solicitor General Frey.


Steven J. Hyman argued the cause and filed a brief for
respondent.


JUDGES: REHNQUIST, J., delivered the opinion of the
Court, in which BURGER, C. J., and WHITE,
BLACKMUN, and POWELL, JJ., joined. O'CONNOR,
J., filed an opinion concurring in the judgment in part and
dissenting in part, post, p. 660. MARSHALL, J., filed a
dissenting opinion, in which BRENNAN and STEVENS,
JJ., joined, post, p. 674.


OPINION BY: REHNQUIST


OPINION


[*651] [***553] [**2628] JUSTICE
REHNQUIST delivered the opinion of the Court.


[***LEdHR1A] [1A]Respondent Benjamin Quarles
was charged in the New York trial court with criminal
possession of a weapon. The trial court suppressed the
gun in question, and a statement made by respondent,
because the [**2629] statement was obtained by police
before they read respondent his "Miranda rights." That
ruling was affirmed [***554] on appeal through the
New York Court of Appeals. We granted certiorari, 461
U.S. 942 (1983), and we now reverse. 1 We conclude that
under the circumstances involved in this case, overriding
considerations of public safety justify the officer's failure
to provide Miranda warnings before he asked questions
devoted to locating the abandoned weapon.


1 [***LEdHR1B] [1B]


Although respondent has yet to be tried in
state court, the suppression ruling challenged
herein is a "final judgment" within the meaning of
28 U. S. C. § 1257(3), and we have jurisdiction
over this case. In Cox Broadcasting Corp. v.
Cohn, 420 U.S. 469, 477 (1975), we identified
four categories of cases where the Court will treat
a decision of the highest state court as final for §
1257 purposes even though further proceedings
are anticipated in the lower state courts. This
case, which comes to this Court in the same
posture as Michigan v. Clifford, 464 U.S. 287
(1984), decided earlier this Term, falls within the
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category which includes "those situations where
the federal claim has been finally decided . . . but
in which later review of the federal issue cannot
be had, whatever the ultimate outcome of the
case." 420 U.S., at 481. In this case should the
State convict respondent at trial, its claim that
certain evidence was wrongfully suppressed will
be moot. Should respondent be acquitted at trial,
the State will be precluded from pressing its
federal claim again on appeal. See California v.
Stewart, 384 U.S. 436, 498, n. 71 (1966) (decided
with Miranda v. Arizona).


On September 11, 1980, at approximately 12:30 a.
m., Officer Frank Kraft and Officer Sal Scarring were on
road patrol in Queens, N. Y., when a young woman
approached their car. She told them that she had just
been raped by a black male, approximately six feet tall,
who was wearing a black jacket with the name "Big Ben"
printed in yellow letters on the back. She told the officers
that the man had just entered [*652] an A & P
supermarket located nearby and that the man was
carrying a gun.


The officers drove the woman to the supermarket,
and Officer Kraft entered the store while Officer Scarring
radioed for assistance. Officer Kraft quickly spotted
respondent, who matched the description given by the
woman, approaching a checkout counter. Apparently
upon seeing the officer, respondent turned and ran toward
the rear of the store, and Officer Kraft pursued him with a
drawn gun. When respondent turned the corner at the end
of an aisle, Officer Kraft lost sight of him for several
seconds, and upon regaining sight of respondent, ordered
him to stop and put his hands over his head.


Although more than three other officers had arrived
on the scene by that time, Officer Kraft was the first to
reach respondent. He frisked him and discovered that he
was wearing a shoulder holster which was then empty.
After handcuffing him, Officer Kraft asked him where
the gun was. Respondent nodded in the direction of some
empty cartons and responded, "the gun is over there."
Officer Kraft thereafter retrieved a loaded .38-caliber
revolver from one of the cartons, formally placed
respondent under arrest, and read him his Miranda rights
from a printed card. Respondent indicated that he would
be willing to answer questions without an attorney
present. Officer Kraft then asked respondent if he owned
the gun and where he had purchased it. Respondent


answered that he did own it and that he had purchased it
in Miami, Fla.


[***555] In the subsequent prosecution of
respondent for criminal possession of a weapon, 2 the
judge excluded the statement, "the gun is over there," and
the gun because the officer had not given respondent the
warnings required by our decision in Miranda v. Arizona,
384 U.S. 436 (1966), before asking [*653] him where
the gun was located. The judge excluded the other
statements about respondent's ownership of the gun and
the place of purchase, as evidence tainted by the prior
Miranda violation. The Appellate [**2630] Division of
the Supreme Court of New York affirmed without
opinion. 85 App. Div. 2d 936, 447 N. Y. S. 2d 84 (1981).


2 The State originally charged respondent with
rape, but the record provides no information as to
why the State failed to pursue that charge.


The Court of Appeals granted leave to appeal and
affirmed by a 4-3 vote. 58 N. Y. 2d 664, 444 N. E. 2d 984
(1982). It concluded that respondent was in "custody"
within the meaning of Miranda during all questioning
and rejected the State's argument that the exigencies of
the situation justified Officer Kraft's failure to read
respondent his Miranda rights until after he had located
the gun. The court declined to recognize an exigency
exception to the usual requirements of Miranda because
it found no indication from Officer Kraft's testimony at
the suppression hearing that his subjective motivation in
asking the question was to protect his own safety or the
safety of the public. 58 N. Y. 2d, at 666, 444 N. E. 2d, at
985. For the reasons which follow, we believe that this
case presents a situation where concern for public safety
must be paramount to adherence to the literal language of
the prophylactic rules enunciated in Miranda. 3


3 We have long recognized an
exigent-circumstances exception to the warrant
requirement in the Fourth Amendment context.
See, e. g., Michigan v. Tyler, 436 U.S. 499, 509
(1978); Warden v. Hayden, 387 U.S. 294, 298-300
(1967); Johnson v. United States, 333 U.S. 10,
14-15 (1948). We have found the warrant
requirement of the Fourth Amendment
inapplicable in cases where the "'exigencies of the
situation' make the needs of law enforcement so
compelling that the warrantless search is
objectively reasonable under the Fourth
Amendment." Mincey v. Arizona, 437 U.S. 385,
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394 (1978), quoting McDonald v. United States,
335 U.S. 451, 456 (1948). Although "the Fifth
Amendment's strictures, unlike the Fourth's, are
not removed by showing reasonableness," Fisher
v. United States, 425 U.S. 391, 400 (1976), we
conclude today that there are limited
circumstances where the judicially imposed
strictures of Miranda are inapplicable.


[*654] [***LEdHR2] [2]The Fifth Amendment
guarantees that "[no] person . . . shall be compelled in
any criminal case to be a witness against himself." In
Miranda this Court for the first time extended the Fifth
Amendment privilege against compulsory
self-incrimination to individuals subjected to custodial
interrogation by the police. 384 U.S., at 460-461,
467.The Fifth Amendment itself does not prohibit all
incriminating admissions; "[absent] some officially
coerced self-accusation, the Fifth Amendment privilege is
not violated by even the most damning admissions."
United States v. Washington, 431 U.S. 181, 187 (1977)
(emphasis added). The Miranda Court, [***556]
however, presumed that interrogation in certain custodial
circumstances 4 is inherently coercive and held that
statements made under those circumstances are
inadmissible unless the suspect is specifically informed
of his Miranda rights and freely decides to forgo those
rights. The prophylactic Miranda warnings therefore are
"not themselves rights protected by the Constitution but
[are] instead measures to insure that the right against
compulsory self-incrimination [is] protected." Michigan
v. Tucker, 417 U.S. 433, 444 (1974); see Edwards v.
Arizona, 451 U.S. 477, 492 (1981) (POWELL, J.,
concurring). Requiring Miranda warnings before
custodial interrogation provides "practical reinforcement"
for the Fifth Amendment right. Michigan v. Tucker,
supra, at 444.


4 Miranda on its facts applies to station house
questioning, but we have not so limited it in our
subsequent cases, often over strong dissent. See,
e. g., Rhode Island v. Innis, 446 U.S. 291 (1980)
(police car); Orozco v. Texas, 394 U.S. 324 (1969)
(defendant's bedroom); Mathis v. United States,
391 U.S. 1 (1968) (prison cell during defendant's
sentence for an unrelated offense); but see Orozco
v. Texas, supra, at 328-331 (WHITE, J.,
dissenting).


In this case we have before us no claim that
respondent's statements were actually [**2631]
compelled by police conduct which overcame his will to
resist. See Beckwith v. United States, 425 U.S. 341,
347-348 (1976); Davis v. North Carolina, 384 U.S. 737
(1966). Thus the only issue before us is whether [*655]
Officer Kraft was justified in failing to make available to
respondent the procedural safeguards associated with the
privilege against compulsory self-incrimination since
Miranda. 5


5 The dissent curiously takes us to task for
"[endorsing] the introduction of coerced
self-incriminating statements in criminal
prosecutions," post, at 674, and for "[sanctioning]
sub silentio criminal prosecutions based on
compelled self-incriminating statements." Post, at
686. Of course our decision today does nothing
of the kind. As the Miranda Court itself
recognized, the failure to provide Miranda
warnings in and of itself does not render a
confession involuntary, Miranda v. Arizona, 384
U.S., at 457, and respondent is certainly free on
remand to argue that his statement was coerced
under traditional due process standards. Today
we merely reject the only argument that
respondent has raised to support the exclusion of
his statement, that the statement must be
presumed compelled because of Officer Kraft's
failure to read him his Miranda warnings.


[***LEdHR3] [3]The New York Court of Appeals was
undoubtedly correct in deciding that the facts of this case
come within the ambit of the Miranda decision as we
have subsequently interpreted it. We agree that
respondent was in police custody because we have noted
that "the ultimate inquiry is simply whether there is a
'formal arrest or restraint on freedom of movement' of the
degree associated with a formal arrest," California v.
Beheler, 463 U.S. 1121, 1125 (1983)(per curiam),
quoting Oregon v. Mathiason, 429 U.S. 492, 495
(1977)(per curiam). Here Quarles was surrounded by at
least four police officers and was handcuffed when the
questioning at issue took place. As the New York Court
of Appeals observed, there was nothing to suggest that
any of the officers [***557] were any longer concerned
for their own physical safety. 58 N. Y. 2d, at 666, 444 N.
E. 2d, at 985.The New York Court of Appeals' majority
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declined to express an opinion as to whether there might
be an exception to the Miranda rule if the police had been
acting to protect the public, because the lower courts in
New York had made no factual determination that the
police had acted with that motive. Ibid.


[***LEdHR4A] [4A]We hold that on these facts
there is a "public safety" exception to the requirement
that Miranda warnings be given before a suspect's
answers may be admitted into evidence, [*656] and that
the availability of that exception does not depend upon
the motivation of the individual officers involved. In a
kaleidoscopic situation such as the one confronting these
officers, where spontaneity rather than adherence to a
police manual is necessarily the order of the day, the
application of the exception which we recognize today
should not be made to depend on post hoc findings at a
suppression hearing concerning the subjective motivation
of the arresting officer. 6 Undoubtedly most police
officers, if placed in Officer Kraft's position, would act
out of a host of different, instinctive, and largely
unverifiable motives -- their own safety, the safety of
others, and perhaps as well the desire to obtain
incriminating evidence from the suspect.


6 Similar approaches have been rejected in other
contexts. See Rhode Island v. Innis, supra, at 301
(officer's subjective intent to incriminate not
determinative of whether "interrogation"
occurred); United States v. Mendenhall, 446 U.S.
544, 554, and n. 6 (1980) (opinion of Stewart, J.)
(officer's subjective intent to detain not
determinative of whether a "seizure" occurred
within the meaning of the Fourth Amendment);
United States v. Robinson, 414 U.S. 218, 236, and
n. 7 (1973) (officer's subjective fear not
determinative of necessity for "search incident to
arrest" exception to the Fourth Amendment
warrant requirement).


Whatever the motivation of individual officers in
such a situation, we do not believe that the doctrinal
underpinnings of [**2632] Miranda require that it be
applied in all its rigor to a situation in which police
officers ask questions reasonably prompted by a concern
for the public safety. The Miranda decision was based in
large part on this Court's view that the warnings which it
required police to give to suspects in custody would
reduce the likelihood that the suspects would fall victim
to constitutionally impermissible practices of police


interrogation in the presumptively coercive environment
of the station house. 384 U.S., at 455-458. The dissenters
warned that the requirement of Miranda warnings would
have the effect of decreasing the number of suspects who
respond to police questioning. Id., at 504, 516-517
(Harlan, J., joined by Stewart and WHITE, JJ.,
dissenting). The Miranda majority, however, apparently
felt that whatever the [*657] cost to society in terms of
fewer convictions of guilty suspects, that cost would
simply have to be borne in the interest of enlarged
protection for the Fifth Amendment privilege.


The police in this case, in the very act of
apprehending a suspect, were confronted with the
immediate necessity of ascertaining the whereabouts
[***558] of a gun which they had every reason to
believe the suspect had just removed from his empty
holster and discarded in the supermarket. So long as the
gun was concealed somewhere in the supermarket, with
its actual whereabouts unknown, it obviously posed more
than one danger to the public safety: an accomplice might
make use of it, a customer or employee might later come
upon it.


In such a situation, if the police are required to recite
the familiar Miranda warnings before asking the
whereabouts of the gun, suspects in Quarles' position
might well be deterred from responding. Procedural
safeguards which deter a suspect from responding were
deemed acceptable in Miranda in order to protect the
Fifth Amendment privilege; when the primary social cost
of those added protections is the possibility of fewer
convictions, the Miranda majority was willing to bear
that cost. Here, had Miranda warnings deterred Quarles
from responding to Officer Kraft's question about the
whereabouts of the gun, the cost would have been
something more than merely the failure to obtain
evidence useful in convicting Quarles. Officer Kraft
needed an answer to his question not simply to make his
case against Quarles but to insure that further danger to
the public did not result from the concealment of the gun
in a public area.


We conclude that the need for answers to questions
in a situation posing a threat to the public safety
outweighs the need for the prophylactic rule protecting
the Fifth Amendment's privilege against
self-incrimination. We decline to place officers such as
Officer Kraft in the untenable position of having to
consider, often in a matter of seconds, whether it best
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serves society for them to ask the necessary questions
without the Miranda warnings and render whatever
probative [*658] evidence they uncover inadmissible, or
for them to give the warnings in order to preserve the
admissibility of evidence they might uncover but possibly
damage or destroy their ability to obtain that evidence
and neutralize the volatile situation confronting them. 7


7 The dissent argues that a public safety
exception to Miranda is unnecessary because in
every case an officer can simply ask the necessary
questions to protect himself or the public, and
then the prosecution can decline to introduce any
incriminating responses at a subsequent trial.
Post, at 686. But absent actual coercion by the
officer, there is no constitutional imperative
requiring the exclusion of the evidence that results
from police inquiry of this kind; and we do not
believe that the doctrinal underpinnings of
Miranda require us to exclude the evidence, thus
penalizing officers for asking the very questions
which are the most crucial to their efforts to
protect themselves and the public.


In recognizing a narrow exception to the Miranda
rule in this case, we acknowledge that to some degree we
lessen the desirable clarity of that rule. At least in part in
order to preserve its clarity, we have over [**2633] the
years refused to sanction attempts to expand our Miranda
holding. See, e. g., Minnesota v. Murphy, 465 U.S. 420
(1984) (refusal to extend Miranda requirements to
interviews with probation officers); Fare v. Michael C.,
442 U.S. 707 (1979) (refusal to equate request to see a
probation officer with request to see a lawyer for
Miranda purposes); Beckwith v. United States, 425 U.S.
341 [***559] (1976) (refusal to extend Miranda
requirements to questioning in noncustodial
circumstances). As we have in other contexts, we
recognize here the importance of a workable rule "to
guide police officers, who have only limited time and
expertise to reflect on and balance the social and
individual interests involved in the specific circumstances
they confront." Dunaway v. New York, 442 U.S. 200,
213-214 (1979). But as we have pointed out, we believe
that the exception which we recognize today lessens the
necessity of that on-the-scene balancing process. The
exception will not be difficult for police officers to apply
because in each case it will be circumscribed by the
exigency which justifies it. We think police officers can
and will distinguish almost instinctively [*659] between


questions necessary to secure their own safety or the
safety of the public and questions designed solely to elicit
testimonial evidence from a suspect.


The facts of this case clearly demonstrate that
distinction and an officer's ability to recognize it. Officer
Kraft asked only the question necessary to locate the
missing gun before advising respondent of his rights. It
was only after securing the loaded revolver and giving
the warnings that he continued with investigatory
questions about the ownership and place of purchase of
the gun. The exception which we recognize today, far
from complicating the thought processes and the
on-the-scene judgments of police officers, will simply
free them to follow their legitimate instincts when
confronting situations presenting a danger to the public
safety. 8


8 Although it involves police questions in part
relating to the whereabouts of a gun, Orozco v.
Texas, 394 U.S. 324 (1969), is in no sense
inconsistent with our disposition of this case. In
Orozco four hours after a murder had been
committed at a restaurant, four police officers
entered the defendant's boardinghouse and
awakened the defendant, who was sleeping in his
bedroom. Without giving him Miranda warnings,
they began vigorously to interrogate him about
whether he had been present at the scene of the
shooting and whether he owned a gun. The
defendant eventually admitted that he had been
present at the scene and directed the officers to a
washing machine in the backroom of the
boardinghouse where he had hidden the gun. We
held that all the statements should have been
suppressed. In Orozco, however, the questions
about the gun were clearly investigatory; they did
not in any way relate to an objectively reasonable
need to protect the police or the public from any
immediate danger associated with the weapon. In
short there was no exigency requiring immediate
action by the officers beyond the normal need
expeditiously to solve a serious crime.


Rhode Island v. Innis, 446 U.S. 291 (1980),
also involved the whereabouts of a missing
weapon, but our holding in that case depended
entirely on our conclusion that no police
interrogation took place so as to require
consideration of the applicability of the Miranda
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prophylactic.


[***LEdHR4B] [4B]We hold that the Court of
Appeals in this case erred in excluding the statement, "the
gun is over there," and the gun because of the officer's
failure to read respondent his Miranda rights before
attempting to locate the weapon. Accordingly [*660] we
hold that it also erred in excluding the subsequent
statements as illegal fruits of a Miranda violation. 9 We
therefore reverse and remand for further proceedings not
inconsistent with this opinion.


9 Because we hold that there is no violation of
Miranda in this case, we have no occasion to
reach arguments made by the State and the United
States as amicus curiae that the gun is admissible
either because it is nontestimonial or because the
police would inevitably have discovered it absent
their questioning.


It is so ordered.


CONCUR BY: O'CONNOR (In Part)


CONCUR


[***560] JUSTICE O'CONNOR, concurring in the
judgment in part and dissenting in part.


In Miranda v. Arizona, 384 U.S. 436 (1966), the
Court [**2634] held unconstitutional, because
inherently compelled, the admission of statements
derived from in-custody questioning not preceded by an
explanation of the privilege against self-incrimination and
the consequences of forgoing it. Today, the Court
concludes that overriding considerations of public safety
justify the admission of evidence -- oral statements and a
gun -- secured without the benefit of such warnings. Ante,
at 657-658. In so holding, the Court acknowledges that it
is departing from prior precedent, see ante, at 653, and
that it is "[lessening] the desirable clarity of [the
Miranda] rule," ante, at 658. Were the Court writing
from a clean slate, I could agree with its holding. But
Miranda is now the law and, in my view, the Court has
not provided sufficient justification for departing from it
or for blurring its now clear strictures. Accordingly, I
would require suppression of the initial statement taken
from respondent in this case. On the other hand, nothing
in Miranda or the privilege itself requires exclusion of
nontestimonial evidence derived from informal custodial
interrogation, and I therefore agree with the Court that


admission of the gun in evidence is proper. 1


1 As to the statements elicited after the Miranda
warnings were administered, admission should
turn solely on whether the answers received were
voluntary. See Miranda v. Arizona, 384 U.S. 436,
475 (1966). In this case, the state courts made no
express finding concerning the voluntariness of
the statements made, because they thought the
answers received had to be suppressed as "fruit"
of the initial failure to administer Miranda
warnings. App. 43a-44a; 58 N. Y. 2d 644, 666,
444 N. E. 2d 984, 985 (1982). Whether the mere
failure to administer Miranda warnings can
"taint" subsequent admissions is an open question,
compare United States v. Toral, 536 F.2d 893,
896-897 (CA9 1976), with Oregon v. Elstad, 61
Ore. App. 673, 658 P. 2d 552 (1983), cert.
granted, 465 U.S. 1078 (1984), but a proper
inquiry must focus at least initially, if not
exclusively, on whether the subsequent confession
is itself free of actual coercion. See Lyons v.
Oklahoma, 322 U.S. 596, 603 (1944). I would
reverse and remand for further factual findings on
this issue.


[*661] I


Prior to Miranda, the privilege against
self-incrimination had not been applied to an accused's
statements secured during custodial police interrogation.
In these circumstances, the issue of admissibility turned,
not on whether the accused had waived his privilege
against self-incrimination, but on whether his statements
were "voluntary" within the meaning of the Due Process
Clause. See, e. g., Haynes v. Washington, 373 U.S. 503
(1963); Payne v. Arkansas, 356 U.S. 560 (1958);
Chambers v. Florida, 309 U.S. 227 (1940); Brown v.
Mississippi, 297 U.S. 278 (1936). Under this approach,
the "totality of the circumstances" were assessed. If the
interrogation was deemed unreasonable or shocking, or if
the accused clearly did not have an opportunity to make a
rational or intelligent choice, the statements received
would be inadmissible.


[***561] The Miranda Court for the first time
made the Self-Incrimination Clause applicable to
responses induced by informal custodial police
interrogation, thereby requiring suppression of many
admissions that, under traditional due process principles,
would have been admissible. More specifically, the
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Court held that


"the prosecution may not use statements, whether
exculpatory or inculpatory, stemming from custodial
interrogation of the defendant unless it demonstrates the
use of [*662] procedural safeguards effective to secure
the privilege against self-incrimination." Miranda v.
Arizona, 384 U.S., at 444.


Those safeguards included the now familiar Miranda
warnings -- namely, that the defendant must be informed


"that he has the right to remain silent, that anything he
says can be used against him in a court of law, that he has
the right to the presence of an attorney, and that if he
cannot afford an attorney [**2635] one will be
appointed for him prior to any questioning if he so
desires." Id., at 479.


The defendant could waive these rights, but any waiver
had to be made "knowingly and intelligently," id., at 475,
and the burden was placed on the prosecution to prove
that such a waiver had voluntarily been made. Ibid. If the
Miranda warnings were not properly administered or if
no valid waiver could be shown, then all responses to
interrogation made by the accused "while in custody . . .
or otherwise deprived of his freedom of action in any
significant way" were to be presumed coerced and
excluded from evidence at trial. Id., at 476, 479.


The Miranda Court itself considered objections akin
to those raised by the Court today. In dissent, JUSTICE
WHITE protested that the Miranda rules would "operate
indiscriminately in all criminal cases, regardless of the
severity of the crime or the circumstances involved." Id.,
at 544. But the Miranda Court would not accept any
suggestion that "society's need for interrogation [could]
[outweigh] the privilege." To that Court, the privilege
against self-incrimination was absolute and therefore
could not be "abridged." Id., at 479.


Since the time Miranda was decided, the Court has
repeatedly refused to bend the literal terms of that
decision. To be sure, the Court has been sensitive to the
substantial burden [*663] the Miranda rules place on
local law enforcement efforts, and consequently has
refused to extend the decision or to increase its strictures


on law enforcement agencies in almost any way. See, e.
g., California v. Beheler, 463 U.S. 1121 (1983) (per
curiam); Oregon v. Mathiason, 429 U.S. 492 (1977);
Beckwith v. United States, 425 U.S. 341 [***562]
(1976); Michigan v. Mosley, 423 U.S. 96 (1975); but cf.
Edwards v. Arizona, 451 U.S. 477 (1981). Similarly,
where "statements taken in violation of the Miranda
principles [have] not [been] used to prove the
prosecution's case at trial," the Court has allowed
evidence derived from those statements to be admitted.
Michigan v. Tucker, 417 U.S. 433, 445 (1974). But
wherever an accused has been taken into "custody" and
subjected to "interrogation" without warnings, the Court
has consistently prohibited the use of his responses for
prosecutorial purposes at trial. See, e. g., Estelle v. Smith,
451 U.S. 454 (1981); Orozco v. Texas, 394 U.S. 324
(1969); Mathis v. United States, 391 U.S. 1 (1968); cf.
Harris v. New York, 401 U.S. 222 (1971) (statements may
be used for impeachment purposes). As a consequence,
the "meaning of Miranda has become reasonably clear
and law enforcement practices have adjusted to its
strictures." Rhode Island v. Innis, 446 U.S. 291, 304
(1980) (BURGER, C. J., concurring); see generally
Stephens, Flanders, & Cannon, Law Enforcement and the
Supreme Court: Police Perceptions of the Miranda
Requirements, 39 Tenn. L. Rev. 407 (1972).


In my view, a "public safety" exception
unnecessarily blurs the edges of the clear line heretofore
established and makes Miranda's requirements more
difficult to understand. In some cases, police will benefit
because a reviewing court will find that an exigency
excused their failure to administer the required warnings.
But in other cases, police will suffer because, though they
thought an exigency excused their noncompliance, a
reviewing court will view the "objective" circumstances
differently and require exclusion of admissions thereby
obtained. The end result will be a finespun new [*664]
doctrine on public safety exigencies incident to custodial
interrogation, complete with the hair-splitting distinctions
that currently plague our Fourth Amendment
jurisprudence. "While the rigidity of [**2636] the
prophylactic rules was a principal weakness in the view
of dissenters and critics outside the Court, . . . that
rigidity [has also been called a] strength of the decision.
It [has] afforded police and courts clear guidance on the
manner in which to conduct a custodial investigation: if it
was rigid, it was also precise. . . . [This] core virtue of
Miranda would be eviscerated if the prophylactic rules
were freely [ignored] by . . . courts under the guise of
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[reinterpreting] Miranda. . . ." Fare v. Michael C., 439
U.S. 1310, 1314 (1978) (REHNQUIST, J., in chambers
on application for stay).


The justification the Court provides for upsetting the
equilibrium that has finally been achieved -- that police
cannot and should not balance considerations of public
safety against the individual's interest in avoiding
compulsory testimonial self-incrimination -- really misses
the critical question to be decided. See ante, at 657-658.
Miranda has never been read to prohibit the police from
asking questions to secure the public safety. Rather, the
critical question [***563] Miranda addresses is who
shall bear the cost of securing the public safety when
such questions are asked and answered: the defendant or
the State. Miranda, for better or worse, found the
resolution of that question implicit in the prohibition
against compulsory self-incrimination and placed the
burden on the State. When police ask custodial questions
without administering the required warnings, Miranda
quite clearly requires that the answers received be
presumed compelled and that they be excluded from
evidence at trial. See Michigan v. Tucker, supra, at 445,
447-448, 451, 452, and n. 26; Orozco v. Texas, supra, at
326.


The Court concedes, as it must, both that respondent
was in "custody" and subject to "interrogation" and that
his statement "the gun is over there" was compelled
within the meaning of our precedent. See ante, at
654-655. In my view, [*665] since there is nothing
about an exigency that makes custodial interrogation any
less compelling, a principled application of Miranda
requires that respondent's statement be suppressed.


II


The court below assumed, without discussion, that
the privilege against self-incrimination required that the
gun derived from respondent's statement also be
suppressed, whether or not the State could independently
link it to him. 2 That conclusion was, in my view,
incorrect.


2 Respondent contends that the separate
admissibility of the gun is not preserved for our
review. Brief for Respondent 45-51. This
contention is meritless. Respondent's motion to
suppress and supporting affidavit asked that the
gun be excluded because it was obtained in
contravention of his privilege under the Fifth


Amendment. See App. 5a, 7a-8a. The State
clearly opposed this motion, contending that
admission of the statements and the gun would
not violate respondent's rights under the
Constitution. Id., at 9a. Both the Supreme Court
of the State of New York and the New York Court
of Appeals required the gun, as well as the
statements, to be suppressed because respondent
was not given the warnings to which they thought
he was constitutionally entitled. Id., at 43a
(Supreme Court); 58 N. Y. 2d, at 666, 444 N. E.
2d, at 985 (Court of Appeals). The issue whether
the failure to administer warnings by itself
constitutionally requires exclusion of the gun was
therefore clearly contested, passed on, and
preserved for this Court's review. See Illinois v.
Gates, 462 U.S. 213, 217-224 (1983).


Respondent also contends that, under New
York law, there is an "independent and adequate
state ground" on which the Court of Appeals'
judgment can rest. Brief for Respondent 51-55.
This may be true, but it is also irrelevant. Both
the trial and appellate courts of New York relied
on Miranda to justify exclusion of the gun; they
did not cite or expressly rely on any independent
state ground in their decisions. In these
circumstances, this Court has jurisdiction. See
Michigan v. Long, 463 U.S. 1032, 1040-1041
(1983).


A


Citizens in our society have a deeply rooted social
obligation "to give whatever information they may have
to aid in law enforcement." Miranda v. Arizona, 384 U.S.,
at 478. [*666] [**2637] Except where a recognized
exception applies, "the criminal defendant no less than
any other citizen is obliged to assist the authorities."
Roberts v. United States, 445 U.S. 552, 558 (1980). The
privilege against compulsory self-incrimination is one
recognized exception, but [***564] it is an exception
nonetheless. Only the introduction of a defendant's own
testimony is proscribed by the Fifth Amendment's
mandate that no person "shall be compelled in any
criminal case to be a witness against himself." That
mandate does not protect an accused from being
compelled to surrender nontestimonial evidence against
himself. See Fisher v. United States, 425 U.S. 391, 408
(1976).
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The distinction between testimonial and
nontestimonial evidence was explored in some detail in
Schmerber v. California, 384 U.S. 757 (1966), a decision
this Court handed down a week after deciding Miranda.
The defendant in Schmerber had argued that the
privilege against self-incrimination barred the State from
compelling him to submit to a blood test, the results of
which would be used to prove his guilt at trial. The State,
on the other hand, had urged that the privilege prohibited
it only from compelling the accused to make a formal
testimonial statement against himself in an official legal
proceeding. This Court rejected both positions. It
favored an approach that protected the "accused only
from being compelled to testify against himself, or
otherwise provide the State with evidence of a testimonial
or communicative nature." 384 U.S., at 761. The blood
tests were admissible because they were neither
testimonial nor communicative in nature. Id., at 765.


In subsequent decisions, the Court relied on
Schmerber in holding the privilege inapplicable to
situations where the accused was compelled to stand in a
lineup and utter words that allegedly had been spoken by
the robber, see United States v. Wade, 388 U.S. 218,
221-223 (1967), to provide handwriting samples, see
Gilbert v. California, 388 U.S. 263, 265-266 (1967), and
to supply voice exemplars. See United States v. Dionisio,
410 U.S. 1, 5-7 (1973); see also United States v. [*667]
Mara, 410 U.S. 19, 21-22 (1973). "The distinction which
. . . emerged [in these cases], often expressed in different
ways, [was] that the privilege is a bar against compelling
'communications' or 'testimony,' but that compulsion
which makes a suspect or accused the source of 'real or
physical evidence' does not violate it." Schmerber v.
California, supra, at 764.


B


The gun respondent was compelled to supply is
clearly evidence of the "real or physical" sort. What
makes the question of its admissibility difficult is the fact
that, in asking respondent to produce the gun, the police
also "compelled" him, in the Miranda sense, to create an
incriminating testimonial response. In other words, the
case is problematic because police compelled respondent
not only to provide the gun but also to admit that he knew
where it was and that it was his.


It is settled that Miranda did not itself determine
whether physical evidence obtained in this manner would
be admissible. See Michigan v. Tucker, 417 U.S., at


445-446, 447, 452, and n. [***565] 26. But the Court in
Schmerber, with Miranda fresh on its mind, did address
the issue. In concluding that the privilege did not require
suppression of compelled blood tests, the Court noted:


"This conclusion would not necessarily govern had the
State tried to show that the accused had incriminated
himself when told that he would have to be tested. Such
incriminating evidence may be an unavoidable
by-product of the compulsion to take the test, especially
for an [**2638] individual who fears the extraction or
opposes it on religious grounds. If it wishes to compel
persons to submit to such attempts to discover evidence,
the State may have to forgo the advantage of any
testimonial products of administering the test -- products
which would fall within the privilege." 384 U.S., at 765,
and n. 9 (emphasis in original).


[*668] Thus, Schmerber resolved the dilemma by
allowing admission of the nontestimonial, but not the
testimonial, products of the State's compulsion.


The Court has applied this bifurcated approach in its
subsequent cases as well. For example, in United States
v. Wade, 388 U.S. 218, 223 (1967), where admission of a
lineup identification was approved, the Court emphasized
that no question was presented as to the admissibility of
anything said or done at the lineup. Likewise, in
Michigan v. Tucker, where evidence derived from a
technical Miranda violation was admitted, the Court
noted that no statement taken without Miranda warnings
was being admitted into evidence. See 417 U.S., at 445;
cf. California v. Byers, 402 U.S. 424, 431-433 (1971)
(opinion of BURGER, C. J.). Thus, based on the
distinction first articulated in Schmerber, "a strong
analytical argument can be made for an intermediate rule
whereby[,] although [the police] cannot require the
suspect to speak by punishment or force, the
nontestimonial [evidence derived from] speech that is
[itself] excludable for failure to comply with the Miranda
code could still be used." H. Friendly, Benchmarks 280
(1967).


To be sure, admission of nontestimonial evidence
secured through informal custodial interrogation will
reduce the incentives to enforce the Miranda code. But
that fact simply begs the question of how much
enforcement is appropriate. There are some situations,
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as the Court's struggle to accommodate a "public safety"
exception demonstrates, in which the societal cost of
administering the Miranda warnings is very high indeed.
3 The Miranda decision quite practically does not express
any societal interest in having those warnings [*669]
administered for their own sake. Rather, the warnings
and waiver are only required to ensure that "testimony"
used against the accused at trial is voluntarily given.
Therefore, if the testimonial aspects of the accused's
custodial communications are suppressed, the failure to
[***566] administer the Miranda warnings should cease
to be of concern. Cf. Weatherford v. Bursey, 429 U.S.
545 (1977) (where interference with assistance of counsel
has no effect on trial, no Sixth Amendment violation lies).
The harm caused by failure to administer Miranda
warnings relates only to admission of testimonial
self-incriminations, and the suppression of such
incriminations should by itself produce the optimal
enforcement of the Miranda rule.


3 The most obvious example, first suggested by
Judge Henry Friendly, involves interrogation
directed to the discovery and termination of an
ongoing criminal activity such as kidnaping or
extortion. See Friendly, The Bill of Rights as a
Code of Criminal Procedure, 53 Calif. L. Rev.
929, 949 (1965).


C


There are, of course, decisions of this Court which
suggest that the privilege against self-incrimination
requires suppression not only of compelled statements
but also of all evidence derived therefrom. See, e. g.,
Maness v. Meyers, 419 U.S. 449 (1975); Kastigar v.
United States, 406 U.S. 441 (1972); McCarthy v.
Arndstein, 266 U.S. 34 (1924); Counselman v. Hitchcock,
142 U.S. 547 (1892). In each of these cases, however, the
Court was responding to the dilemma that confronts
persons asserting their Fifth Amendment privilege to a
court or other tribunal vested with the contempt
[**2639] power. In each instance, the tribunal can
require witnesses to appear without any showing of
probable cause to believe they have committed an offense
or that they have relevant information to convey, and
require the witnesses to testify even if they have formally
and expressly asserted a privilege of silence. Individuals
in this situation are faced with what Justice Goldberg
once described as "the cruel trilemma of self-accusation,
perjury, or contempt." Murphy v. Waterfront Comm'n,


378 U.S. 52, 55 (1964). If the witness' invocation of the
privilege at trial is not to be defeated by the State's refusal
to let him remain silent at an earlier proceeding, the
witness has to [*670] be protected "against the use of
his compelled answers and evidence derived therefrom in
any subsequent criminal case. . . ." Lefkowitz v. Turley,
414 U.S. 70, 78 (1973).


By contrast, suspects subject to informal custodial
police interrogation of the type involved in this case are
not in the same position as witnesses required to appear
before a court, grand jury, or other such formal tribunal.
Where independent evidence leads police to a suspect,
and probable cause justifies his arrest, the suspect cannot
seriously urge that the police have somehow unfairly
infringed on his right "to a private enclave where he may
lead a private life." Murphy v. Waterfront Comm'n,
supra, at 55. Moreover, when a suspect interjects not the
privilege itself but a post hoc complaint that the police
failed to administer Miranda warnings, he invokes only
an irrebuttable presumption that the interrogation was
coercive. He does not show that a privilege was raised
and that the police actually or overtly coerced him to
provide testimony and other evidence to be used against
him at trial. See Johnson v. New Jersey, 384 U.S. 719,
730 (1966). He could have remained silent and the
interrogator could not have punished him for refusing to
speak. Indeed, the accused is in the unique [***567]
position of seeking the protection of the privilege without
having timely asserted it. Cf. United States v. Kordel,
397 U.S. 1, 10 (1970) (failure to assert waives right to
complain about testimonial compulsion). The person in
police custody surely may sense that he is in "trouble,"
Oregon v. Hass, 420 U.S. 714, 722 (1975), but he is in no
position to protest that he faced the Hobson's choice of
self-accusation, perjury, or contempt. He therefore has a
much less sympathetic case for obtaining the benefit of a
broad suppression ruling. See Michigan v. Tucker, 417
U.S., at 444-451; cf. New Jersey v. Portash, 440 U.S.
450, 458-459 (1979).


Indeed, whatever case can be made for suppression
evaporates when the statements themselves are not
admitted, given the rationale of the Schmerber line of
cases. Certainly [*671] interrogation which provides
leads to other evidence does not offend the values
underlying the Fifth Amendment privilege any more than
the compulsory taking of blood samples, fingerprints, or
voice exemplars, all of which may be compelled in an
"attempt to discover evidence that might be used to
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prosecute [a defendant] for a criminal offense."
Schmerber v. California, 384 U.S., at 761. Use of a
suspect's answers "merely to find other evidence
establishing his connection with the crime [simply]
differs only by a shade from the permitted use for that
purpose of his body or his blood." H. Friendly,
Benchmarks 280 (1967). The values underlying the
privilege may justify exclusion of an unwarned person's
out-of-court statements, as perhaps they may justify
exclusion of statements and derivative evidence
compelled under the threat of contempt. But when the
only evidence to be admitted is derivative evidence such
as a gun -- derived not from actual compulsion but from a
statement taken in the absence of Miranda warnings --
those values simply cannot require [**2640]
suppression, at least no more so than they would for
other such nontestimonial evidence. 4


4 In suggesting that Wong Sun v. United States,
371 U.S. 471 (1963), requires exclusion of the
gun, see post, at 688-689, JUSTICE MARSHALL
fails to acknowledge this Court's holding in
Michigan v. Tucker, 417 U.S. 433, 445-446
(1974). In Tucker, the Court very clearly held that
Wong Sun is inapplicable in cases involving mere
departures from Miranda. Wong Sun and its "fruit
of the poisonous tree" analysis lead to exclusion
of derivative evidence only where the underlying
police misconduct infringes a "core"
constitutional right. See 417 U.S., at 445-446.
Failure to administer Miranda warnings violates
only a nonconstitutional prophylactic. Ibid.


Nix v. Williams, ante, p. 431, is not to the
contrary. In Nix, the Court held that evidence
which inevitably would have been discovered
need not be excluded at trial because of
independent police misconduct. The Court in Nix
discusses Wong Sun and its "fruit of the poisonous
tree" analysis only to show that, even assuming a
"core" violation of the Fourth, Fifth, or Sixth
Amendment, evidence with a separate causal link
need not be excluded at trial. Thus, Nix concludes
that only "where 'the subsequent trial [cannot]
cure [an otherwise] one-sided confrontation
between prosecuting authorities and the
uncounseled defendant,'" ante, at 447 (quoting
from United States v. Ash, 413 U.S. 300, 315
(1973)), should derivative evidence be excluded.
Cf. Brewer v. Williams, 430 U.S. 387, 406-407,


and n. 12 (1977) (leaving open question whether
any evidence beyond the incriminating statements
themselves must be excluded); Massiah v. United
States, 377 U.S. 201, 207 (1964) (same).


[*672] On [***568] the other hand, if a suspect is
subject to abusive police practices and actually or overtly
compelled to speak, it is reasonable to infer both an
unwillingness to speak and a perceptible assertion of the
privilege. See Mincey v. Arizona, 437 U.S. 385, 396-402
(1978). Thus, when the Miranda violation consists of a
deliberate and flagrant abuse of the accused's
constitutional rights, amounting to a denial of due
process, application of a broader exclusionary rule is
warranted. Of course, "a defendant raising [such] a
coerced-confession claim . . . must first prevail in a
voluntariness hearing before his confession and evidence
derived from it [will] become inadmissible." Kastigar v.
United States, 406 U.S., at 462. By contrast, where the
accused proves only that the police failed to administer
the Miranda warnings, exclusion of the statement itself is
all that will and should be required. 5 Limitation of the
Miranda prohibition to testimonial use of the statements
themselves adequately serves the purposes of the
privilege against self-incrimination.


5 Respondent has not previously contended that
his confession was so blatantly coerced as to
constitute a violation of due process. He has
argued only that police failed to administer
Miranda warnings. He has proved, therefore, only
that his statement was presumptively compelled.
In any event, that is a question for the trial court
on remand to decide in the first instance, not for
this Court to decide on certiorari review.


III


In Miranda, the Court looked to the experience of
countries like England, India, Scotland, and Ceylon in
developing its code to regulate custodial interrogations.
See Miranda [*673] v. Arizona, 384 U.S., at 486-489.
Those countries had also adopted procedural rules to
regulate the manner in which police secured confessions
to be used against accused persons at trial. See Note,
Developments in the Law -- Confessions, 79 Harv. L.
Rev. 935, 1090-1114 (1966). Confessions induced by
trickery or physical abuse were never admissible at trial,
and any confession secured without the required
procedural safeguards could, in the courts' discretion, be
excluded on grounds of fairness or prejudice. See
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Gotlieb, Confirmation by Subsequent Facts, 72 L. Q.
Rev. 209, 223-224 (1956). But nontestimonial evidence
derived from all confessions "not blatantly coerced" was
and still is admitted. Friendly, supra, at 282; see also
Commissioners of Customs and Excise v. Harz, 1 All E.
R. 177, 182 (1967); King v. Warickshall, 1 Leach 262,
168 Eng. Rep. 234 (K. B. 1783). Admission of
nontestimonial evidence of this type is based on the very
sensible view [**2641] that procedural errors should not
cause entire investigations and prosecutions to be lost.
See Enker & Elsen, Counsel For the Suspect: Massiah v.
United States and Escobedo v. Illinois, 49 Minn. L. Rev.
47, 80 (1964).


The learning of these countries was important to
development of the initial Miranda rule. It therefore
should be of equal importance in establishing the scope
of the Miranda [***569] exclusionary rule today. 6 I
would apply that learning in this case and adhere to our
precedents requiring that statements elicited in the
absence of Miranda warnings be suppressed. But because
nontestimonial evidence such as the gun should not be
suppressed, I join in that part of the Court's judgment
[*674] that reverses and remands for further proceedings
with the gun admissible as evidence against the accused.


6 Interestingly, the trend in these other countries
is to admit the improperly obtained statements
themselves, if nontestimonial evidence later
corroborates, in whole or in part, the admission.
See Note, Developments in the Law --
Confessions, 79 Harv. L. Rev. 935, 1094-1095,
1100, 1104, 1108-1109 (1966); see also Queen v.
Ramasamy, [1965] A. C. 1, 12-15 (P. C.).


DISSENT BY: O'CONNOR (In Part); MARSHALL


DISSENT


JUSTICE MARSHALL, with whom JUSTICE
BRENNAN and JUSTICE STEVENS join, dissenting.


The police in this case arrested a man suspected of
possessing a firearm in violation of New York law. Once
the suspect was in custody and found to be unarmed, the
arresting officer initiated an interrogation. Without being
advised of his right not to respond, the suspect
incriminated himself by locating the gun. The majority
concludes that the State may rely on this incriminating


statement to convict the suspect of possessing a weapon. I
disagree. The arresting officers had no legitimate reason
to interrogate the suspect without advising him of his
rights to remain silent and to obtain assistance of counsel.
By finding on these facts justification for unconsented
interrogation, the majority abandons the clear guidelines
enunciated in Miranda v. Arizona, 384 U.S. 436 (1966),
and condemns the American judiciary to a new era of
post hoc inquiry into the propriety of custodial
interrogations. More significantly and in direct conflict
with this Court's longstanding interpretation of the Fifth
Amendment, the majority has endorsed the introduction of
coerced self-incriminating statements in criminal
prosecutions. I dissent.


I


Shortly after midnight on September 11, 1980,
Officer Kraft and three other policemen entered an A & P
supermarket in search of respondent Quarles, a rape
suspect who was reportedly armed. After a brief chase,
the officers cornered Quarles in the back of the store. As
the other officers trained their guns on the suspect,
Officer Kraft frisked Quarles and discovered an empty
shoulder holster. Officer Kraft then handcuffed Quarles,
and the other officers holstered their guns. With Quarles'
hands manacled behind [*675] his back and the other
officers standing close by, Officer Kraft questioned
Quarles: "Where is the gun?" Gesturing towards a stack
of liquid-soap cartons a few feet away, Quarles
responded: "The gun is over there." Behind the cartons,
the police found a loaded revolver. The State of New
York subsequently failed to prosecute the alleged rape,
and charged Quarles on a solitary count of criminal
possession of a weapon in the third degree. 1 As proof of
the critical [***570] element of the offense, the State
sought to introduce Quarles' response to Officer Kraft's
question as well as the revolver found behind the
cartons. The Criminal Term of the Supreme Court of the
State of New York ordered both Quarles' statement and
the gun suppressed. The suppression order was affirmed
[**2642] first by the Appellate Division, 85 App. Div. 2d
936, 447 N. Y. S. 2d 84 (1981), and again by the New
York Court of Appeals, 58 N. Y. 2d 664, 444 N. E. 2d 984
(1982) (mem.).


1 Under New York law, any person who
possesses a loaded firearm outside of his home or
place of business is guilty of criminal possession
of a weapon in the third degree. N. Y. Penal Law
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§ 265.02(4) (McKinney 1980).


The majority's entire analysis rests on the factual
assumption that the public was at risk during Quarles'
interrogation. This assumption is completely in conflict
with the facts as found by New York's highest court.
Before the interrogation began, Quarles had been
"reduced to a condition of physical powerlessness." Id.,
at 667, 444 N. E. 2d, at 986. Contrary to the majority's
speculations, ante, at 657, Quarles was not believed to
have, nor did he in fact have, an accomplice to come to
his rescue. When the questioning began, the arresting
officers were sufficiently confident of their safety to put
away their guns. As Officer Kraft acknowledged at the
suppression hearing, "the situation was under control."
App. 35a. Based on Officer Kraft's own testimony, the
New York Court of Appeals found: "Nothing [*676]
suggests that any of the officers was by that time
concerned for his own physical safety." 58 N. Y. 2d, at
666, 444 N. E. 2d, at 985. The Court of Appeals also
determined that there was no evidence that the
interrogation was prompted by the arresting officers'
concern for the public's safety. Ibid.


The majority attempts to slip away from these
unambiguous findings of New York's highest court by
proposing that danger be measured by objective facts
rather than the subjective intentions of arresting officers.
Ante, at 655-656. Though clever, this ploy was
anticipated by the New York Court of Appeals: "[there] is
no evidence in the record before us that there were
exigent circumstances posing a risk to the public safety. .
. ." 58 N. Y. 2d, at 666, 444 N. E. 2d, at 985.


The New York court's conclusion that neither
Quarles nor his missing gun posed a threat to the public's
safety is amply supported by the evidence presented at
the suppression hearing. Again contrary to the majority's
intimations, ante, at 657, no customers or employees
were wandering about the store in danger of coming
across Quarles' discarded weapon. Although the
supermarket was open to the public, Quarles' arrest took
place during the middle of the night when the store was
apparently deserted except for the clerks at the check-out
counter. The police could easily have cordoned off the
store and searched for the missing gun. Had they done so,
they would have found the gun forthwith. The police
were well aware that Quarles had discarded his weapon
somewhere near the scene of the arrest. As the State
acknowledged before the New York Court of Appeals:


"After Officer Kraft had handcuffed and frisked the
defendant in the supermarket, he knew with a high degree
of certainty that the defendant's gun was within the
immediate vicinity of the encounter. He undoubtedly
would have searched for it in the carton a few feet away
without the defendant [***571] having looked in that
direction and saying that it was there." Brief for
Appellant in No. 2512/80 (N. Y. Ct. App.), p. 11
(emphasis added).


[*677] Earlier this Term, four Members of the
majority joined an opinion stating: "[Questions] of
historical fact . . . must be determined, in the first
instance, by state courts and deferred to, in the absence of
'convincing evidence' to the contrary, by the federal
courts." Rushen v. Spain, 464 U.S. 114, 120 (1983) (per
curiam). In this case, there was convincing, indeed
almost overwhelming, evidence to support the New York
court's conclusion that Quarles' hidden weapon did not
pose a risk either to the arresting officers or to the public.
The majority ignores this evidence and sets aside the
factual findings of the New York Court of Appeals.
More cynical observers might well conclude that a state
court's findings of fact "[deserve] a 'high measure of
deference,'" ibid. (quoting Sumner v. Mata, 455 U.S. 591,
598 (1982)), only when deference works against the
interests of a criminal defendant.


[**2643] II


The majority's treatment of the legal issues presented
in this case is no less troubling than its abuse of the facts.
Before today's opinion, the Court had twice concluded
that, under Miranda v. Arizona, 384 U.S. 436 (1966),
police officers conducting custodial interrogations must
advise suspects of their rights before any questions
concerning the whereabouts of incriminating weapons
can be asked. Rhode Island v. Innis, 446 U.S. 291,
298-302 (1980) (dicta); Orozco v. Texas, 394 U.S. 324
(1969) (holding). 2 Now the majority departs from these
cases and rules that police may withhold [*678]
Miranda warnings whenever custodial interrogations
concern matters of public safety. 3


2 The majority attempts to distinguish Orozco by
stressing the fact that the interrogation in this case
immediately followed Quarles' arrest whereas the
interrogation in Orozco occurred some four hours
after the crime and was investigatory. Ante, at
659. n. 8. I fail to comprehend the distinction. In
both cases, a group of police officers had taken a
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suspect into custody and questioned the suspect
about the location of a missing gun. In both cases
a dangerous weapon was missing, and in neither
case was there any direct evidence where the
weapon was hidden.
3 Although the majority stresses the exigencies
of Quarles' arrest, it is undisputed that Quarles
was in custody when Officer Kraft's questioning
began, ante, at 655, and there is nothing in the
majority's rationale -- save the instincts of police
officers -- to prevent it from applying to all
custodial interrogations.


The majority contends that the law, as it currently
stands, places police officers in a dilemma whenever they
interrogate a suspect who appears to know of some threat
to the public's safety. Ante, at 657. If the police
interrogate the suspect without advising him of his rights,
the suspect may reveal information that the authorities
can use to defuse the threat, but the suspect's statements
will be inadmissible at trial. If, on the other hand, the
police advise the suspect of his rights, the suspect may be
deterred from responding to the police's questions, and
the risk to the public may continue unabated. According
to the majority, the police must now choose between
establishing [***572] the suspect's guilt and
safeguarding the public from danger.


The majority proposes to eliminate this dilemma by
creating an exception to Miranda v. Arizona for custodial
interrogations concerning matters of public safety. Ante,
at 658-659. Under the majority's exception, police would
be permitted to interrogate suspects about such matters
before the suspects have been advised of their
constitutional rights. Without being "deterred" by the
knowledge that they have a constitutional right not to
respond, these suspects will be likely to answer the
questions. Should the answers also be incriminating, the
State would be free to introduce them as evidence in a
criminal prosecution. Through this "narrow exception to
the Miranda rule," ante, at 658, the majority proposes to
protect the public's safety without jeopardizing the
prosecution of criminal defendants. I find in this
reasoning an unwise and unprincipled departure from our
Fifth Amendment precedents.


[*679] Before today's opinion, the procedures
established in Miranda v. Arizona had "the virtue of
informing police and prosecutors with specificity as to
what they may do in conducting custodial interrogation,


and of informing courts under what circumstances
statements obtained during such interrogation are not
admissible." Fare v. Michael C., 442 U.S. 707, 718
(1979); see Harryman v. Estelle, 616 F.2d 870, 873-874
(CA5 1980) (en banc), cert. denied, 449 U.S. 860 (1980).
In a chimerical quest for public safety, the majority has
abandoned the rule that brought 18 years of doctrinal
tranquility to the field of custodial interrogations. As the
majority candidly concedes, ante, at 658, a public-safety
exception destroys forever the clarity of Miranda for both
law enforcement officers and members of the judiciary.
The Court's candor cannot mask [**2644] what a
serious loss the administration of justice has incurred.


This case is illustrative of the chaos the
"public-safety" exception will unleash. The
circumstances of Quarles' arrest have never been in
dispute. After the benefit of briefing and oral argument,
the New York Court of Appeals, as previously noted,
concluded that there was "no evidence in the record
before us that there were exigent circumstances posing a
risk to the public safety." 58 N. Y. 2d, at 666, 444 N. E.
2d, at 985. Upon reviewing the same facts and hearing
the same arguments, a majority of this Court has come to
precisely the opposite conclusion: "So long as the gun
was concealed somewhere in the supermarket, with its
actual whereabouts unknown, it obviously posed more
than one danger to the public safety. . . ." Ante, at 657.


If after plenary review two appellate courts so
fundamentally differ over the threat to public safety
presented by the simple and uncontested facts of this
case, one must seriously question how law enforcement
officers will respond to the majority's new rule in the
confusion and haste of the real world. As THE CHIEF
JUSTICE wrote in a similar context: "Few, if any, police
officers are competent to make the kind [*680] of
evaluation seemingly contemplated. . . ." Rhode Island v.
Innis, 446 U.S., at 304 (concurring in judgment).
[***573] Not only will police officers have to decide
whether the objective facts of an arrest justify an
unconsented custodial interrogation, they will also have
to remember to interrupt the interrogation and read the
suspect his Miranda warnings once the focus of the
inquiry shifts from protecting the public's safety to
ascertaining the suspect's guilt. Disagreements of the
scope of the "public-safety" exception and mistakes in its
application are inevitable. 4


4 One of the peculiarities of the majority's
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decision is its suggestion that police officers can
"distinguish almost instinctively" questions tied to
public safety and questions designed to elicit
testimonial evidence. Ante, at 658. Obviously,
these distinctions are extraordinary difficult to
draw. In many cases -- like this one -- custodial
questioning may serve both purposes. It is
therefore wishful thinking for the majority to
suggest that the intuitions of police officers will
render its decision self-executing.


The end result, as JUSTICE O'CONNOR predicts,
will be "a finespun new doctrine on public safety
exigencies incident to custodial interrogation, complete
with the hair-splitting distinctions that currently plague
our Fourth Amendment jurisprudence." Ante, at 663-664.
In the meantime, the courts will have to dedicate
themselves to spinning this new web of doctrines, and the
country's law enforcement agencies will have to suffer
patiently through the frustrations of another period of
constitutional uncertainty.


III


Though unfortunate, the difficulty of administering
the "public-safety" exception is not the most profound
flaw in the majority's decision. The majority has lost
sight of the fact that Miranda v. Arizona and our earlier
custodial-interrogation cases all implemented a
constitutional privilege against self-incrimination. The
rules established in these cases were designed to protect
criminal defendants against prosecutions based on
coerced self-incriminating statements. The majority
today turns its back on these constitutional
considerations, [*681] and invites the government to
prosecute through the use of what necessarily are coerced
statements.


A


The majority's error stems from a serious
misunderstanding of Miranda v. Arizona and of the Fifth
Amendment upon which that decision was based. The
majority implies that Miranda consisted of no more than
a judicial balancing act in which the benefits of "enlarged
protection for the Fifth Amendment privilege" were
weighed against "the cost to society in terms of fewer
convictions of guilty suspects." [**2645] Ante, at
656-657. Supposedly because the scales tipped in favor
of the privilege against self-incrimination, the Miranda
Court erected a prophylactic barrier around statements


made during custodial interrogations. The majority now
proposes to return to the scales of social utility to
calculate whether Miranda's prophylactic rule remains
cost-effective when threats to the public's safety are
added to the balance. The results of the majority's "test"
are announced with pseudoscientific precision:


"We conclude that the need for answers to questions
in a situation posing a threat to the public safety
outweighs the need for the prophylactic rule protecting
the [***574] Fifth Amendment's privilege against
self-incrimination." Ante, at 657.


The majority misreads Miranda. Though the
Miranda dissent prophesized dire consequences, see 384
U.S., at 504, 516-517 (Harlan, J., dissenting), the
Miranda Court refused to allow such concerns to weaken
the protections of the Constitution:


"A recurrent argument made in these cases is that
society's need for interrogation outweighs the privilege.
This argument is not unfamiliar to this Court. The whole
thrust of our foregoing discussion demonstrates that the
Constitution has prescribed the rights of the individual
when confronted with the power of government [*682]
when it provided in the Fifth Amendment that an
individual cannot be compelled to be a witness against
himself. That right cannot be abridged." Id., at 479
(citation omitted).


Whether society would be better off if the police
warned suspects of their rights before beginning an
interrogation or whether the advantages of giving such
warnings would outweigh their costs did not inform the
Miranda decision. On the contrary, the Miranda Court
was concerned with the proscriptions of the Fifth
Amendment, and, in particular, whether the
Self-Incrimination Clause permits the government to
prosecute individuals based on statements made in the
course of custodial interrogations.


Miranda v. Arizona was the culmination of a
century-long inquiry into how this Court should deal with
confessions made during custodial interrogations. Long
before Miranda, the Court had recognized that the
Federal Government was prohibited from introducing at
criminal trials compelled confessions, including
confessions compelled in the course of custodial
interrogations. In 1924, Justice Brandeis was reciting
settled law when he wrote: "[A] confession obtained by
compulsion must be excluded whatever may have been
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the character of the compulsion, and whether the
compulsion was applied in a judicial proceeding or
otherwise." Wan v. United States, 266 U.S. 1, 14-15
(citing Bram v. United States, 168 U.S. 532 (1897)).


Prosecutors in state courts were subject to similar
constitutional restrictions. Even before Malloy v. Hogan,
378 U.S. 1 (1964), formally applied the
Self-Incrimination Clause of the Fifth Amendment to the
States, the Due Process Clause constrained the States
from extorting confessions from criminal defendants.
Chambers v. Florida, 309 U.S. 227 (1940); Brown v.
Mississippi, 297 U.S. 278 (1936). Indeed, by the time of
Malloy, the constraints of the Due Process Clause were
almost as stringent as the requirements of the Fifth
Amendment itself. 378 U.S., at 6-7; see, e. g., Haynes v.
Washington, 373 U.S. 503 (1963).


[*683] When Miranda reached this Court, it was
undisputed that both the [***575] States and the Federal
Government were constitutionally prohibited from
prosecuting defendants with confessions coerced during
custodial interrogations. 5 As a theoretical matter,
[**2646] the law was clear. In practice, however, the
courts found it exceedingly difficult to determine whether
a given confession had been coerced. Difficulties of proof
and subtleties of interrogation technique made it
impossible in most cases for the judiciary to decide with
confidence whether the defendant had voluntarily
confessed his guilt or whether his testimony had been
unconstitutionally compelled. Courts around the country
were spending countless hours reviewing the facts of
individual custodial interrogations. See Note,
Developments in the Law -- Confessions, 79 Harv. L.
Rev. 935 (1966).


5 There was, of course, still considerable
confusion over whether the Sixth Amendment or
the Fifth Amendment provided the basis for this
prohibition. See Escobedo v. Illinois, 378 U.S.
478 (1964). But the matter was undeniably of
constitutional magnitude.


Miranda dealt with these practical problems. After
a detailed examination of police practices and a review of
its previous decisions in the area, the Court in Miranda
determined that custodial interrogations are inherently
coercive. The Court therefore created a constitutional
presumption that statements made during custodial
interrogations are compelled in violation of the Fifth
Amendment and are thus inadmissible in criminal


prosecutions. As a result of the Court's decision in
Miranda, a statement made during a custodial
interrogation may be introduced as proof of a defendant's
guilt only if the prosecution demonstrates that the
defendant knowingly and intelligently waived his
constitutional rights before making the statement. 6 The
[*684] now-familiar Miranda warnings offer law
enforcement authorities a clear, easily administered
device for ensuring that criminal suspects understand
their constitutional rights well enough to waive them and
to engage in consensual custodial interrogation.


6 Until today, the Court has consistently adhered
to Miranda's holding that, absent informed
waiver, statements made during a custodial
interrogation cannot be used to prove a
defendant's guilt. Admittedly, in Harris v. New
York, 401 U.S. 222 (1971), the Court permitted
such statements to be introduced to impeach a
defendant, but their introduction was tolerated
only because the jury had been instructed to
consider the statements "only in passing on [the
defendant's] credibility and not as evidence of
guilt." Id., at 223.


In fashioning its "public-safety" exception to
Miranda, the majority makes no attempt to deal with the
constitutional presumption established by that case. The
majority does not argue that police questioning about
issues of public safety is any less coercive than custodial
interrogations into other matters. The majority's only
contention is that police officers could more easily
protect the public if Miranda did not apply to custodial
interrogations concerning the public's safety. 7 But
[***576] Miranda was not a decision about public
safety; it was a decision about coerced confessions.
Without establishing that interrogations concerning the
public's safety are less likely to be coercive than other
interrogations, the majority cannot endorse the
"public-safety" exception and remain faithful to the logic
of Miranda v. Arizona.


7 The majority elsewhere attempts to disguise its
decision as an effort to cut back on the
overbreadth of Miranda's prophylactic standard.
Ante, at 654-655. The disguise is transparent.
Although Miranda was overbroad in that its
application excludes some statements made
during custodial interrogations that are not in fact
coercive, the majority is not dealing with a class
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of cases affected by Miranda's overbreadth. The
majority is exempting from Miranda's
prophylactic rule incriminating statements that
were elicited to safeguard the public's safety. As
is discussed below, see infra, at 685-686, the
majority supports the "public-safety" exception
because "public-safety" interrogations can be
coercive. In this respect, the Court's decision
differs greatly from Michigan v. Tucker, 417 U.S.
433 (1974), in which the Court sanctioned the
admission of the fruits of a Miranda violation, but
only because the violation was technical and the
interrogation itself noncoercive.


[**2647] B


The majority's avoidance of the issue of coercion
may not have been inadvertent. It would strain credulity
to contend [*685] that Officer Kraft's questioning of
respondent Quarles was not coercive. 8 In the middle of
the night and in the back of an empty supermarket,
Quarles was surrounded by four armed police officers.
His hands were handcuffed behind his back. The first
words out of the mouth of the arresting officer were:
"Where is the gun?" In the majority's phrase, the situation
was "kaleidoscopic." Ante, at 656. Police and suspect
were acting on instinct. Officer Kraft's abrupt and
pointed question pressured Quarles in precisely the way
that the Miranda Court feared the custodial interrogations
would coerce self-incriminating testimony.


8 The majority's reliance on respondent's failure
to claim that his testimony was compelled by
police conduct can only be disingenous. Before
today's opinion, respondent had no need to claim
actual compulsion. Heretofore, it was sufficient to
demonstrate that the police had conducted
nonconsensual custodial interrogation. But now
that the law has changed, it is only fair to examine
the facts of the case to determine whether
coercion probably was involved.


That the application of the "public-safety" exception
in this case entailed coercion is no happenstance. The
majority's ratio decidendi is that interrogating suspects
about matters of public safety will be coercive. In its
cost-benefit analysis, the Court's strongest argument in
favor of a "public-safety" exception to Miranda is that
the police would be better able to protect the public's
safety if they were not always required to give suspects
their Miranda warnings. The crux of this argument is


that, by deliberately withholding Miranda warnings, the
police can get information out of suspects who would
refuse to respond to police questioning were they advised
of their constitutional rights. The "public-safety"
exception is efficacious precisely because it permits
police officers to coerce criminal defendants into making
involuntary statements.


Indeed, in the efficacy of the "public-safety"
exception lies a fundamental and constitutional defect.
Until today, this Court could truthfully state that the Fifth
Amendment is given "broad scope" "[where] there has
been genuine compulsion [*686] of testimony."
Michigan v. Tucker, 417 U.S. 433, 440 (1974). Coerced
confessions were simply inadmissible in criminal
prosecutions. The "public-safety" exception departs from
this principle by expressly inviting police officers
[***577] to coerce defendants into making incriminating
statements, and then permitting prosecutors to introduce
those statements at trial. Though the majority's opinion is
cloaked in the beguiling language of utilitarianism, the
Court has sanctioned sub silentio criminal prosecutions
based on compelled self-incriminating statements. I find
this result in direct conflict with the Fifth Amendment's
dictate that "[no] person . . . shall be compelled in any
criminal case to be a witness against himself."


The irony of the majority's decision is that the
public's safety can be perfectly well protected without
abridging the Fifth Amendment. If a bomb is about to
explode or the public is otherwise imminently imperiled,
the police are free to interrogate suspects without
advising them of their constitutional rights. Such
unconsented questioning may take place not only when
police officers act on instinct but also when higher
faculties lead them to believe that advising a suspect of
his constitutional rights might decrease the likelihood that
the suspect would reveal life-saving information. If
trickery is necessary to protect the public, then the police
may trick a suspect into confessing. While the
Fourteenth Amendment sets limits on such behavior,
nothing in the Fifth Amendment or our decision in
Miranda v. Arizona proscribes [**2648] this sort of
emergency questioning. All the Fifth Amendment forbids
is the introduction of coerced statements at trial. Cf.
Weatherford v. Bursey, 429 U.S. 545 (1977) (Sixth
Amendment violated only if trial affected).


To a limited degree, the majority is correct that there
is a cost associated with the Fifth Amendment's ban on
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introducing coerced self-incriminating statements at trial.
Without a "public-safety" exception, there would be
occasions when a defendant incriminated himself by
revealing a threat to the [*687] public, and the State was
unable to prosecute because the defendant retracted his
statement after consulting with counsel and the police
cannot find independent proof of guilt. Such occasions
would not, however, be common. The prosecution does
not always lose the use of incriminating information
revealed in these situations. After consulting with
counsel, a suspect may well volunteer to repeat his
statement in hopes of gaining a favorable plea bargain or
more lenient sentence. The majority thus overstates its
case when it suggests that a police officer must
necessarily choose between public safety and
admissibility. 9


9 I also seriously question how often a statement
linking a suspect to the threat to the public ends
up being the crucial and otherwise unprovable
element of a criminal prosecution. The facts of
the current case illustrate this point. The police
arrested respondent Quarles not because he was
suspected of carrying a gun, but because he was
alleged to have committed rape. Ante, at 651-652.
Had the State elected to prosecute on the rape
count alone, respondent's incriminating statement
about the gun would have had no role in the
prosecution. Only because the State dropped the
rape count and chose to proceed to trial solely on
the criminal-possession charge did respondent's
answer to Officer Kraft's question become critical.


But however frequently or infrequently such cases
arise, their regularity is irrelevant. The Fifth Amendment
prohibits compelled [***578] self-incrimination. 10 As
the Court has explained on numerous occasions, this
prohibition is the mainstay of our adversarial system of
criminal justice. Not only does it protect us against the
inherent unreliability of compelled testimony, but it also
ensures that criminal investigations will be conducted
with integrity and that the judiciary will avoid the taint of
official lawlessness. See Murphy [*688] v. Waterfront
Comm'n, 378 U.S. 52, 55 (1964). The policies underlying
the Fifth Amendment's privilege against
self-incrimination are not diminished simply because
testimony is compelled to protect the public's safety. The
majority should not be permitted to elude the
Amendment's absolute prohibition simply by calculating
special costs that arise when the public's safety is at issue.


Indeed, were constitutional adjudication always
conducted in such an ad hoc manner, the Bill of Rights
would be a most unreliable protector of individual
liberties.


10 In this sense, the Fifth Amendment differs
fundamentally from the Fourth Amendment,
which only prohibits unreasonable searches and
seizures. See Fisher v. United States, 425 U.S.
391, 400 (1976). Accordingly, the various
exceptions to the Fourth Amendment permitting
warrantless searches under various circumstances
should have no analogy in the Fifth Amendment
context. Curiously, the majority accepts this
point, see, ante, at 652, n. 2, but persists in
limiting the protections of the Fifth Amendment.


[**2649] IV


Having determined that the Fifth Amendment renders
inadmissible Quarles' response to Officer Kraft's
questioning, I have no doubt that our precedents require
that the gun discovered as a direct result of Quarles'
statement must be presumed inadmissible as well. The
gun was the direct product of a coercive custodial
interrogation. In Silverthorne Lumber Co. v. United
States, 251 U.S. 385 (1920), and Wong Sun v. United
States, 371 U.S. 471 (1963), this Court held that the
Government may not introduce incriminating evidence
derived from an illegally obtained source. This Court
recently explained the extent of the Wong Sun rule:


"Although Silverthorne and Wong Sun involved
violations of the Fourth Amendment, the 'fruit of the
poisonous tree' doctrine has not been limited to cases in
which there has been a Fourth Amendment violation. The
Court has applied the doctrine where the violations were
of the Sixth Amendment, see United States v. Wade, 388
U.S. 218 (1967), as well as of the Fifth Amendment." Nix
v. Williams, ante, at 442 (footnote omitted).


Accord, United States v. Crews, 445 U.S. 463, 470
(1980). 11 When they ruled on [***579] the issue, the
New York courts were [*689] entirely correct in
deciding that Quarles' gun was the tainted fruit of a
nonconsensual interrogation and therefore was
inadmissible under our precedents.


11 As our decisions in Nix and Crews reveal, the
treatment of derivative evidence proposed in
JUSTICE O'CONNOR's opinion concurring in the
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judgment in part and dissenting in part, ante, p.
660, represents a much more radical departure
from precedent than that opinion acknowledges.
Although I have serious doubts about the wisdom
of her proposal, I will not discuss them here.
Petitioner never raised this novel theory of federal
constitutional law before any New York court, see
Brief for Appellant in No. 2512/80 (N. Y. Ct.
App.); Brief for Appellant in No. 2512-80 (N. Y.
App. Div.), and no New York court considered
the theory sua sponte. The matter was therefore
"not pressed or passed on in the courts below."
McGoldrick v. Compagnie Generale
Transatlantique, 309 U.S. 430, 434 (1940). Since
petitioner's derivative-evidence theory is of
considerable constitutional importance, it would
be inconsistent with our precedents to permit
petitioner to raise it for the first time now. See
Illinois v. Gates, 462 U.S. 213, 217-223 (1983).
An independent reason for declining to rule on
petitioner's derivative-evidence theory is that
petitioner may have been barred by New York
procedures from raising this theory before the
New York Court of Appeals. See n. 12, infra.
Even if the claim were properly presented, it
would be injudicious for the Court to embark on a
new theory of derivative evidence when the gun
in question might be admissible under the
construction of Wong Sun just enunciated by the
Court in Nix v. Williams. See, infra this page and
690.


However, since the New York Court of Appeals
issued its opinion, the scope of the Wong Sun doctrine
has changed. In Nix v. Williams, supra, this Court
construed Wong Sun to permit the introduction into
evidence of constitutionally tainted "fruits" that
inevitably would have been discovered by the
government. In its briefs before this Court and before the
New York courts, petitioner has argued that the
"inevitable-discovery" rule, if applied to this case, would
permit the admission of Quarles' gun. Although I have
not joined the Court's opinion in Nix, and although I am
not wholly persuaded that New York law would permit
the application of the "inevitable-discovery" rule to this
case, 12 [*690] I [**2650] believe that the proper
disposition of the matter is to vacate the order of the New
York Court of Appeals to the extent that it suppressed
Quarles' gun and remand the matter to the New York
Court of Appeals for further consideration in light of Nix


v. Williams.


12 At least two procedural hurdles could prevent
petitioner from making use of the
"inevitable-discovery" exception on remand.
First, petitioner did not claim inevitable discovery
at the suppression hearing. This case therefore
contains no record on the issue, and it is unclear
whether the question is preserved under New
York's procedural law. People v. Martin, 50 N. Y.
2d 1029, 409 N. E. 2d 1363 (1980); People v.
Tutt, 38 N. Y. 2d 1011, 348 N. E. 2d 920 (1976).
Second, the New York Rules of Criminal
Procedure have codified the
"fruit-of-the-poisonous-tree" doctrine. N. Y.
Crim. Proc. Law § 710.20(4) (McKinney 1980
and Supp. 1983-1984). Even after Nix v.
Williams, Quarles' gun may still be suppressed
under state law. These issues, of course, are
matters of New York law, which could be
disposed of by the New York courts on remand.


Accordingly, I would affirm the order of the Court
of Appeals to the extent that it found Quarles'
incriminating statement inadmissible under the Fifth
Amendment, would vacate the order to the extent that it
suppressed Quarles' gun, and would remand the matter
for reconsideration in light of Nix v. Williams.
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DECISION:


Arrested accused who initiated talk with policeman,
and accepted suggestion that he take polygraph test, held
to have waived right to counsel during interrogation.


SUMMARY:


Police in Oregon had been investigating the death of
a minor, whose body was found in his pickup truck after
it had crashed. During the investigation, the police asked
a man to come to the police station for questioning.
There, he was advised of his Miranda rights, and then
admitted that he had provided the minor and others with
liquor at a party, but denied involvement in the traffic
accident that apparently killed the minor. The man was
then placed under arrest for furnishing liquor to a minor,
and again advised of his Miranda rights. The accused
again denied involvement in the accident and then
requested an attorney. The police at that point terminated
the conversation. While being transferred to a jail, the
accused asked a police officer, "Well, what is going to
happen to me now?" The police officer responded by


indicating that the accused did not have to speak to him,
and the accused said that he understood. They then
discussed where the accused was being taken and the
offense for which the accused would be charged. The
police officer then suggested that the accused take a
polygraph examination. The accused did so after again
being advised of his Miranda rights and after signing a
written waiver of those rights. After the test, the
polygraph examiner told him he did not believe the
accused was telling the truth. The accused then admitted
that he had been driving the truck, that he had consumed
a considerable amount of alcohol, and that the truck left
the road, crashed, and went into a creek after he passed
out. The accused was charged with first-degree
manslaughter, driving while under the influence of
intoxicants, and driving while his license was revoked.
His motion to suppress his statements was denied, and he
was found guilty after a bench trial. The Court of Appeals
of Oregon reversed, concluding that his statements had
been obtained in violation of the accused's Fifth
Amendment rights (636 P2d 1011).


The United States Supreme Court reversed and
remanded. Although unable to agree on an opinion, five
members of the court agreed that the accused had waived
his Fifth Amendment right to counsel during
interrogation.


Rehnquist, J., announced the judgment of the court,
and in an opinion joined by Burger, Ch. J., and White and
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O'Connor, JJ., expressed the view that (1) in order for an
accused to have waived his previously invoked right to
counsel during interrogation it must first be found that the
accused initiated a communication with the police
indicating a desire to discuss the criminal investigation,
and second, that as a separate matter and under the
particular facts and circumstances surrounding the case,
including the background, experience and conduct of the
case, and the fact that the accused and not the police
initiated the dialogue with the authorities, the accused
knowingly and intelligently waived his right to counsel,
and (2) the accused did initiate communication with the
police indicating a desire to discuss the criminal
investigation, and there was no reason to dispute the
conclusion of the state court that the accused's statements
were voluntary and a result of a knowing waiver of his
right to remain silent.


Powell, J., concurring in the judgment, agreed that
the accused had knowingly and intelligently waived his
right to counsel, but concluded that it was not necessary
to first require as a separate matter that the accused
initiated communication with the police indicating a
desire to discuss the criminal investigation.


Marshall, J., joined by Brennan, Blackmun, and
Stevens, JJ., dissenting, agreed that it must first be found
that the accused initiated a communication with the
police indicating a desire to discuss the criminal
investigation before inquiring into the separate matter as
to whether the accused knowingly and intelligently
waived his right to counsel, but concluded that the
accused did not initiate such a communication by
inquiring as to what would be happening to him, since the
communication itself was not about the subject matter of
the criminal investigation.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]


LAW §46.7


WITNESSES §94.5


interrogation -- right to counsel -- waiver -- initiation
of communication -- by accused --


Headnote:[1A][1B][1C][1D]


In order to establish that an accused has validly


waived his previously invoked Fifth Amendment right to
counsel during interrogation, it must be shown first, that
the accused initiated a communication with the police
that demonstrates a desire to discuss the criminal
investigation, and second, that as a separate matter and
under the particular facts and circumstances surrounding
the case, including the background experience and
conduct of the case, the accused's purported waiver was
knowing and intelligent. [Per Rehnquist, J., Burger Ch. J.,
and White, O'Connor, Marshall, Brennan, Blackmun, and
Stevens, JJ.]


[***LEdHN2] [2A][2B][2C]


An accused, who had previously invoked his Fifth
Amendment right to counsel during interrogation, waives
that right, where the accused later asked a police officer
what would presently happen to him, and then admitted,
after submitting to a polygraph examination suggested by
the police officer and taken after he was read his Miranda
rights and had signed a written waiver, that he had passed
out from alcohol while driving a truck in which the body
of a minor was found after the truck crashed. [Per
Rehnquist, J., Burger, Ch. J., and White, O'Connor, and
Powell, JJ. Dissenting: Marshall, Brennan, Blackmun,
and Stevens, JJ.]


SYLLABUS


During the investigation of the death of a person
whose body had been found in his wrecked pickup truck,
respondent was questioned at the police station, where he
was advised of his Miranda rights, and later arrested for
furnishing liquor to the victim, a minor, and again
advised of his Miranda rights. Respondent denied his
involvement and asked for an attorney. Subsequently,
while being transferred from the police station to a jail,
respondent inquired of a police officer, "Well, what is
going to happen to me now?" The officer answered that
respondent did not have to talk to him and respondent
said he understood. There followed a discussion between
respondent and the officer as to where respondent was
being taken and the offense with which he would be
charged. The officer suggested that respondent take a
polygraph examination, which he did, after another
reading of his Miranda rights. When the examiner told
respondent that he did not believe respondent was telling
the truth, respondent recanted his earlier story and
admitted that he had been driving the truck in question
and that he had consumed a considerable amount of
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alcohol and had passed out at the wheel of the truck
before it left the highway. Respondent was charged with
first-degree manslaughter, driving while under the
influence of intoxicants, and driving while his license
was revoked. His motion to suppress his statements
admitting his involvement was denied, and he was found
guilty after a bench trial. The Oregon Court of Appeals
reversed, holding that the inquiry respondent made of the
police officer while being transferred to jail did not
"initiate" a conversation with the officer and that
therefore the statements growing out of this conversation
should have been excluded from evidence under Edwards
v. Arizona, 451 U.S. 477.


Held: The judgment is reversed, and the case is
remanded.


JUSTICE REHNQUIST, joined by THE CHIEF
JUSTICE, JUSTICE WHITE, and JUSTICE
O'CONNOR, concluded that respondent's Fifth
Amendment rights were not violated. Pp. 1044-1047.


(a) The Oregon Court of Appeals misapprehended
the test laid down in Edwards, where it was held that,
after the right to counsel has been asserted by an accused,
further interrogation should not take place "unless the
accused himself initiates further communication,
exchanges, or conversations with the police." 451 U.S., at
485. It was not held in that case that the "initiation" of a
conversation by an accused such as respondent would
amount to a waiver of a previously invoked right to
counsel. The Oregon court erred in thinking that an
"initiation" of a conversation by an accused not only
satisfies the Edwards rule, but ex proprio vigore suffices
to show a waiver of the previously asserted right to
counsel. Pp. 1044-1045.


(b) Here, in asking "Well, what is going to happen to
me now?" respondent "initiated" further conversation.
His statement evinced a willingness and a desire for a
generalized discussion about the investigation and was
not merely a necessary inquiry arising out of the incidents
of the custodial relationship. Pp. 1045-1046.


(c) Since there was no violation of the Edwards rule
in this case the next inquiry is whether, in light of the
totality of the circumstances, respondent made a knowing
and intelligent waiver of his right to have counsel present.
The trial court, based on its firsthand observation of the
witnesses, found a waiver; there is no reason to dispute
that finding. Pp. 1046-1047.


JUSTICE POWELL concluded that a two-step
analysis is unnecessary. In the circumstances of the case,
it is sufficient that respondent knowingly and intelligently
waived his right to counsel. Pp. 1050-1051.


COUNSEL: Dave Frohnmayer, Attorney General of
Oregon, argued the cause for petitioner. With him on the
briefs were William F. Gary, Solicitor General, James E.
Mountain, Jr., Deputy Solicitor General, and Robert E.
Barton, Thomas H. Denney, and Stephen G. Peifer,
Assistant Attorneys General.


Gary D. Babcock argued the cause for respondent. With
him on the brief was John Daugirda.


JUDGES: REHNQUIST, J., announced the judgment of
the Court and delivered an opinion, in which BURGER,
C. J., and WHITE and O'CONNOR, JJ., joined.
POWELL, J., filed an opinion concurring in the
judgment, post, p. 1047. MARSHALL, J., filed a
dissenting opinion, in which BRENNAN, BLACKMUN,
and STEVENS, JJ., joined, post, p. 1051.


OPINION BY: REHNQUIST


OPINION


[*1040] [***409] [**2832] JUSTICE
REHNQUIST announced the judgment of the Court and
delivered an opinion, in which THE CHIEF JUSTICE,
JUSTICE WHITE, and JUSTICE O'CONNOR joined.


After a bench trial in an Oregon trial court,
respondent James Edward Bradshaw was convicted of the
offenses of [*1041] first-degree manslaughter, driving
while under the influence of intoxicants, and driving
while his license was revoked. The Oregon Court of
Appeals reversed his conviction, holding that an inquiry
he made of a police officer at the time he was in custody
did not "initiate" a conversation with the officer, and that
therefore statements by the respondent growing out of
that conversation should have been excluded from
evidence under Edwards v. Arizona, 451 U.S. 477 (1981).
We granted certiorari to review this determination. 459
U.S. 966 (1982).


In September 1980, Oregon police were investigating
the death of one Lowell Reynolds in Tillamook County.
Reynolds' body had been found in his wrecked pickup
truck, in which he appeared to have been a passenger at
the time the vehicle left the roadway, struck a tree and an
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embankment, and finally came to rest on its side in a
shallow creek. Reynolds had died from traumatic injury,
coupled with asphyxia by drowning. During the
investigation of Reynolds' death, respondent was asked to
accompany a police officer to the Rockaway Police
Station for questioning.


[**2833] Once at the station, respondent was
advised of his rights as required by Miranda v. Arizona,
384 U.S. 436 [***410] (1966). Respondent then
repeated to the police his earlier account of the events of
the evening of Reynolds' death, admitting that he had
provided Reynolds and others with liquor for a party at
Reynolds' house, but denying involvement in the traffic
accident that apparently killed Reynolds. Respondent
suggested that Reynolds might have met with foul play at
the hands of the assailant whom respondent alleged had
struck him at the party.


At this point, respondent was placed under arrest for
furnishing liquor to Reynolds, a minor, and again advised
of his Miranda rights. A police officer then told
respondent the officer's theory of how the traffic accident
that killed Reynolds occurred; a theory which placed
respondent behind the wheel of the vehicle. Respondent
again denied his involvement, and said "I do want an
attorney before it goes very [*1042] much further."
App. 72. The officer immediately terminated the
conversation.


Sometime later respondent was transferred from the
Rockaway Police Station to the Tillamook County Jail, a
distance of some 10 or 15 miles. Either just before, or
during, his trip from Rockaway to Tillamook, respondent
inquired of a police officer, "Well, what is going to
happen to me now?" The officer answered by saying:
"You do not have to talk to me. You have requested an
attorney and I don't want you talking to me unless you so
desire because anything you say -- because -- since you
have requested an attorney, you know, it has to be at your
own free will." Id., at 16. See 54 Ore. App. 949, 951, 636
P. 2d 1011, 1011-1012 (1981). Respondent said he
understood. There followed a discussion between
respondent and the officer concerning where respondent
was being taken and the offense with which he would be
charged. The officer suggested that respondent might
help himself by taking a polygraph examination.
Respondent agreed to take such an examination, saying
that he was willing to do whatever he could to clear up
the matter.


The next day, following another reading to
respondent of his Miranda rights, and respondent's
signing a written waiver of those rights, the polygraph
was administered. At its conclusion, the examiner told
respondent that he did not believe respondent was telling
the truth. Respondent then recanted his earlier story,
admitting that he had been at the wheel of the vehicle in
which Reynolds was killed, that he had consumed a
considerable amount of alcohol, and that he had passed
out at the wheel before the vehicle left the roadway and
came to rest in the creek.


Respondent was charged with first-degree
manslaughter, driving while under the influence of
intoxicants, and driving while his license was revoked.
His motion to suppress the statements described above
was denied, and he was found guilty after a bench trial.
The Oregon Court of Appeals, relying on our decision in
Edwards v. Arizona, supra, reversed, [*1043]
concluding that the statements had been obtained in
violation of respondent's Fifth Amendment rights. 54
Ore. App. 949, 636 P. 2d 1011 (1981). We now conclude
that the Oregon Court of Appeals misapplied our decision
in Edwards.


[***411] In Edwards the defendant had voluntarily
submitted to questioning but later stated that he wished
an attorney before the discussions continued. The
following day detectives accosted the defendant in the
county jail, and when he refused to speak with them he
was told that "he had" to talk. We held that subsequent
incriminating statements made without his attorney
present violated the rights secured to the defendant by the
Fifth and Fourteenth Amendments to the United States
Constitution. In our opinion, we stated:


"[Although] we have held that after initially being
advised of his Miranda rights, the accused may himself
validly waive his rights and respond to interrogation, see
North Carolina v. Butler, [441 U.S. 369, 372-376
[**2834] (1979)], the Court has strongly indicated that
additional safeguards are necessary when the accused
asks for counsel; and we now hold that when an accused
has invoked his right to have counsel present during
custodial interrogation, a valid waiver of that right cannot
be established by showing only that he responded to
further police-initiated custodial interrogation even if he
has been advised of his rights. We further hold that an
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accused, such as [the defendant], having expressed his
desire to deal with the police only through counsel, is
not subject to further interrogation by the authorities
until counsel has been made available to him, unless the
accused himself initiates further communication,
exchanges, or conversations with the police." 451 U.S., at
484-485 (footnote omitted) (emphasis added).


Respondent's question in the present case, "Well,
what is going to happen to me now?", admittedly was
asked prior to [*1044] respondent's being "[subjected]
to further interrogation by the authorities." Id., at 484.
The Oregon Court of Appeals stated that it did not
"construe defendant's question about what was going to
happen to him to have been a waiver of his right to
counsel, invoked only minutes before . . . ." 54 Ore. App.,
at 953, 636 P. 2d, at 1013. The Court of Appeals, after
quoting relevant language from Edwards, concluded that
"under the reasoning enunciated in Edwards, defendant
did not make a valid waiver of his Fifth Amendment
rights, and his statements were inadmissible." Ibid.


[***LEdHR1A] [1A]We think the Oregon Court of
Appeals misapprehended the test laid down in Edwards.
We did not there hold that the "initiation" of a
conversation by a defendant such as respondent would
amount to a waiver of a previously invoked right to
counsel; we held that after the right to counsel had been
asserted by an accused, further interrogation of the
accused should not take place "unless the accused himself
initiates further communication, exchanges, or
conversations with the police." 451 U.S., at 485.This was
in effect a prophylactic rule, designed to protect an
accused in police custody from being badgered by police
officers in the manner in which the defendant in Edwards
was. We recently restated the requirement in Wyrick v.
Fields, 459 U.S. 42, 46 (1982) (per curiam), to be that
before a suspect in custody can be subjected to further
interrogation after he requests an attorney there must be a
showing [***412] that the "suspect himself initiates
dialogue with the authorities."


But even if a conversation taking place after the
accused has "expressed his desire to deal with the police
only through counsel," is initiated by the accused, where
reinterrogation follows, the burden remains upon the
prosecution to show that subsequent events indicated a
waiver of the Fifth Amendment right to have counsel
present during the interrogation. This is made clear in the
following footnote to our Edwards opinion:


"If, as frequently would occur in the course of a
meeting initiated by the accused, the conversation is not
[*1045] wholly one-sided, it is likely that the officers
will say or do something that clearly would be
'interrogation.' In that event, the question would be
whether a valid waiver of the right to counsel and the
right to silence had occurred, that is, whether the
purported waiver was knowing and intelligent and found
to be so under the totality of the circumstances, including
the necessary fact that the accused, not the police,
reopened the dialogue with the authorities." 451 U.S., at
486, n. 9 (emphasis added).


This rule was reaffirmed earlier this Term in Wyrick v.
Fields, supra.


Thus, the Oregon Court of Appeals was wrong in
thinking that an "initiation" of a conversation or
discussion by an accused not only satisfied the Edwards
rule, [**2835] but ex proprio vigore sufficed to show a
waiver of the previously asserted right to counsel. The
inquiries are separate, and clarity of application is not
gained by melding them together.


There can be no doubt in this case that in asking,
"Well, what is going to happen to me now?", respondent
"initiated" further conversation in the ordinary dictionary
sense of that word. While we doubt that it would be
desirable to build a superstructure of legal refinements
around the word "initiate" in this context, there are
undoubtedly situations where a bare inquiry by either a
defendant or by a police officer should not be held to
"initiate" any conversation or dialogue. There are some
inquiries, such as a request for a drink of water or a
request to use a telephone, that are so routine that they
cannot be fairly said to represent a desire on the part of an
accused to open up a more generalized discussion relating
directly or indirectly to the investigation. Such inquiries
or statements, by either an accused or a police officer,
relating to routine incidents of the custodial relationship,
will not generally "initiate" a conversation in the sense in
which that word was used in Edwards.


[***LEdHR2A] [2A]Although ambiguous, the
respondent's question in this case as to what was going to
happen to him evinced a willingness [*1046] and a
desire for a generalized discussion about the
investigation; it was not merely a necessary inquiry
arising out of the incidents of the custodial relationship.
It could reasonably have been interpreted by the officer
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as relating generally to the investigation. That the police
officer so understood it is apparent from the fact that he
immediately reminded the accused that "[you] do not
have to talk to me," and only after the accused [***413]
told him that he "understood" did they have a generalized
conversation. 54 Ore. App., at 951, 636 P. 2d, at
1011-1012. On these facts we believe that there was not a
violation of the Edwards rule.


[***LEdHR1B] [1B]Since there was no violation of the
Edwards rule in this case, the next inquiry was "whether
a valid waiver of the right to counsel and the right to
silence had occurred, that is, whether the purported
waiver was knowing and intelligent and found to be so
under the totality of the circumstances, including the
necessary fact that the accused, not the police, reopened
the dialogue with the authorities." Edwards v. Arizona,
451 U.S., at 486, n. 9.As we have said many times before,
this determination depends upon "'the particular facts and
circumstances surrounding [the] case, including the
background, experience, and conduct of the accused.'"
North Carolina v. Butler, 441 U.S. 369, 374-375 (1979)
(quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).
See also Edwards v. Arizona, supra, at 482-483.


[***LEdHR2B] [2B]The state trial court made this
inquiry and, in the words of the Oregon Court of Appeals,
"found that the police made no threats, promises or
inducements to talk, that defendant was properly advised
of his rights and understood them and that within a short
time after requesting an attorney he changed his mind
without any impropriety on the part of the police. The
court held that the statements made to the polygraph
examiner were voluntary and the result of a knowing
waiver of his right to remain silent." 54 Ore. App., at 952,
636 P. 2d, at 1012.


We have no reason to dispute these conclusions,
based as they are upon the trial court's firsthand
observation of the [*1047] witnesses to the events
involved. The judgment of the Oregon Court of Appeals
is therefore reversed, and the cause is remanded for
further proceedings.


It is so ordered.


CONCUR BY: POWELL


CONCUR


JUSTICE POWELL, concurring in the judgment.


The Court's recent decision in Edwards v. Arizona,
451 U.S. 477 (1981), has resulted in disagreement as to
whether it announced a [**2836] new per se rule. 1 My
hope had been that this case would afford an opportunity
to [***414] clarify the confusion. As evidenced by the
differing readings of Edwards by JUSTICES
MARSHALL and REHNQUIST in their respective
opinions, my hope has not been fully realized. JUSTICE
MARSHALL, and the three Justices who join his
opinion, would affirm the Oregon Court of Appeals
because it "properly applied Edwards." Post, at 1053.
JUSTICE REHNQUIST, and the three Justices who join
him, would "conclude that the Oregon Court of Appeals
misapplied our decision in Edwards." Ante, at 1043. In
view of the disagreement here, it is not surprising
[*1048] that courts have differed as to whether Edwards
announced a per se rule, and if so what rule. I joined the
judgment in Edwards because on the facts "it [was] clear
that Edwards [had been] taken from his cell against his
will and [improperly] subjected to renewed
interrogation." 451 U.S., at 490 (opinion concurring in
result). I did not join the Court's opinion because I was
"not sure what it [meant]." Id., at 488.


1 Compare Fields v. Wyrick, 682 F.2d 154, 158
(CA8) (Edwards "[created] a per se rule"), rev'd
and remanded, 459 U.S. 42(1982) (per curiam);
United States v. Thierman, 678 F.2d 1331, 1338
(CA9 1982) (Wallace, J., dissenting) (reading
Edwards as applying per se rule); State v. Willie,
410 So. 2d 1019, 1028 (La. 1982) (recognizing
per se rule in Edwards); State v. McCloskey, 90 N.
J. 18, 25, 446 A. 2d 1201, 1205 (1982) ("Edwards
established a per se rule"); Giacomazzi v. State,
633 P. 2d 218, 226 (Alaska 1981) (Rabinowitz, C.
J., dissenting) (Edwards "Court fashioned a per se
rule"), with Richardson v. State, 274 Ark. 473,
477-478, 625 S. W. 2d 504, 506-507 (1981)
(applying "totality of the circumstances" test
rather than per se rule); State v. Acquin, 187
Conn. 647, 671, 448 A. 2d 163, 175 (1982) ("we
do not read Edwards to prescribe a per se rule");
Leuschner v. State, 49 Md. App. 490, 497, 433 A.
2d 1195, 1199 (1981) (Edwards does not create
per se rule); State v. Scott, 626 S. W. 2d 25, 29
(Tenn. Crim. App. 1981) (applying "totality of the
circumstances" test rather than per se rule). See
also Wilson v. Zant, 249 Ga. 373, 376, 290 S. E.
2d 442, 446 ("[accepting] that [Edwards]
established a per se exclusionary rule," but


Page 6
462 U.S. 1039, *1046; 103 S. Ct. 2830, **2835;


77 L. Ed. 2d 405, ***LEdHR2A; 1983 U.S. LEXIS 82







expressing reservation), cert. denied, 459 U.S.
1092 (1982); Leuschner, supra, at 497, 433 A. 2d,
at 1199 (recognizing uncertainty whether
Edwards created per se rule).


The opinions today reflect the ambiguity of some of
the Edwards language, particularly on the meaning of
"initiation." JUSTICE MARSHALL reads Edwards as
requiring not only that the accused initiate further
communication, but also that the communication be
"about the subject matter of the criminal investigation."
Post, at 1053 (emphasis in original). JUSTICE
REHNQUIST, however, would require only that the
suspect "[evince] a willingness and a desire for a
generalized discussion about the investigation." Ante, at
1045-1046. This formulation would include an
"initiation" of conversation "in the ordinary dictionary
sense" of the word, ante, at 1045, excluding "inquiries . .
. that are so routine that they cannot be fairly said to
represent a desire . . . to open up a more generalized
discussion relating directly or indirectly to the
investigation," ibid.


Both Justices agree in one respect. They view the
"initiation" question as the first step of a two-step
analysis, the second step being the application of the
Zerbst standard that requires examination of the "totality
of the circumstances." Johnson v. Zerbst, 304 U.S. 458,
464 (1938). JUSTICE MARSHALL puts it this way:


"If an accused has himself initiated further
communication with the police, it is still necessary to
establish as a separate matter the existence of a knowing
and intelligent waiver under Johnson v. Zerbst . . . ."
Post, at 1055, n. 2.


JUSTICE REHNQUIST's opinion observes that the
initiation and the voluntariness of the waiver under Zerbst
"are separate, [*1049] and clarity of application is not
gained by melding them together." Ante, at 1045.


This bifurcating of the Zerbst standard is not
compelled by Edwards or any of our other cases. The
inquiry in Edwards did focus on the reopening of
communication [**2837] with the accused by the police
-- a reopening that properly was held to be coercive. As
there were no other significant facts or circumstances
bearing upon the waiver question, there was no occasion
for the Court to consider whether a two-step analysis
[***415] is required in the more customary case. 2 An
incarcerated person, accused of crime, does not remain


silent and speak only when conversation is initiated by
others, whether by fellow prisoners, guards, or law
enforcement officers. Jail or prison confinements prior to
indictment or trial may extend over days and weeks, and
numerous conversations customarily occur, often
accompanied by collateral facts and circumstances.
Rarely can a court properly focus on a particular
conversation, and intelligently base a judgment on the
simplistic inquiry as to who spoke first.


2 Perhaps what has caused some confusion is a
failure to recognize that the only new element in
Edwards was the emphasis on the prosecution's
burden of proof in cases where -- in the absence
of relevant subsequent facts -- the critical question
of waiver focuses on whether the initial
communication by the police was proper.


In this case, for example, Bradshaw's initiating
question ("what is going to happen to me now?") was not
an isolated event. It was immediately followed by a
renewal of Miranda warnings and additional
conversation. The following day there was further
conversation, a third reading of Miranda rights, and
finally Bradshaw's signing of a written waiver of those
rights. Only then did he confess. JUSTICE
MARSHALL would hold that there can be no waiver of
the right to counsel unless the accused himself opens a
dialogue "about the subject matter of the criminal
investigation." Post, at 1054; see also post, at 1053,
1055-1056. He states that "unless the accused himself
initiates further communication [*1050] with the police,
a valid waiver of the right to counsel cannot be
established." Post, at 1055, n. 2. Under this view of the
two-step analysis, a court never gets to the second step --
however relevant subsequent facts and circumstances
may be to a waiver -- unless the accused was the first to
speak and to say the right thing. This is illustrated by the
reasoning in the dissenting opinion in this case. Since
JUSTICE MARSHALL concludes that Bradshaw had not
initiated the dialogue, he does not consider the
subsequent facts and circumstances that were found by
the trial court to satisfy the Zerbst standard. JUSTICE
REHNQUIST, however, moves from the first to the
second step to conclude that the facts and circumstances,
when viewed in their entirety, clearly establish a valid
waiver of the right to counsel. To this extent, I agree
with his plurality opinion.


My concern is that a two-step analysis could
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confound the confusion evident from the differing views
expressed by other courts, see n. 1, supra, and indeed
evidenced by the conflicting reading of Edwards by
JUSTICES MARSHALL and REHNQUIST. 3 [***416]
The Zerbst standard is one that is widely understood and
followed. It also comports with common sense.
Fragmenting the standard into a novel two-step analysis
-- if followed literally -- often would [**2838] frustrate
justice as well as [*1051] common sense. 4 Courts
should engage in more substantive inquiries than "who
said what first." The holding of the Court in Edwards
cannot in my view fairly be reduced to this.


3 We recently found it necessary to clarify
uncertainty that had resulted from decisions of
this Court that had undertaken, in Fourth
Amendment cases, to draw lines that were too
refined to be applied consistently. Last Term in
United States v. Ross, 456 U.S. 798 (1982), the
Court considered it necessary to "reject the
precise holding" in Robbins v. California, 453
U.S. 420 (1981), and some of the language in
Arkansas v. Sanders, 442 U.S. 753 (1979). 456
U.S., at 824. In my concurring opinion in Ross, I
said it was "essential to have a Court opinion . . .
that provides 'specific guidance to police and
courts in this recurring situation.'" Id., at 826
(quoting Robbins, supra, at 435 (POWELL, J.,
concurring in judgment)). The needed
clarification and guidance were undertaken,
successfully I think, in JUSTICE STEVENS'
opinion for the Court. If the opinions today, when
read together, do not provide reasonable
clarification for law enforcement officers and
courts, we have a duty -- one that I think is
compelling -- to provide more specific guidance,
much as we did in Ross.
4 I therefore prefer to read JUSTICE
REHNQUIST's opinion merely as an analytical
framework that -- except in a case like Edwards --
would not inhibit courts from a full examination
of all relevant facts and circumstances.


[***LEdHR2C] [2C]We are unanimous in agreeing in
this case, as in Edwards, that "the right to counsel [is] a
prime example of those rights requiring the special
protection of the knowing and intelligent waiver
standard." Edwards, 451 U.S., at 483. We also agree that


once the accused has requested counsel this right requires
additional safeguards, particularly against any coercive
form of custodial interrogation. But the question of
whether a suspect has waived this important right to
counsel is uniquely one of fact, and usually must and
should be left to the judgment of the trial court that has
had the benefit of hearing the evidence and assessing the
weight and credibility of testimony. In the circumstances
of this case, I agree that Bradshaw knowingly and
intelligently waived his right to counsel, and that the
judgment below therefore should be reversed.


DISSENT BY: MARSHALL


DISSENT


JUSTICE MARSHALL, with whom JUSTICE
BRENNAN, JUSTICE BLACKMUN, and JUSTICE
STEVENS join, dissenting.


Because in my view the plurality has misapplied
Edwards v. Arizona, 451 U.S. 477 (1981), I respectfully
dissent.


I


In Miranda v. Arizona, 384 U.S. 436 (1966), this
Court recognized that "[unless] adequate protective
devices are employed to dispel the compulsion inherent
in custodial surroundings, no statement obtained from the
defendant can truly be the product of his free choice." Id.,
at 458. Access to counsel was held essential to secure the
Fifth Amendment privilege against self-incrimination. "If
the individual states [*1052] that he wants an attorney,
the interrogation must cease until an attorney is present."
Id., at 474 (emphasis added). Miranda thus created a
"rigid rule that an accused's request for an attorney is per
se an invocation of his Fifth Amendment rights, requiring
that all interrogation cease." Fare v. Michael C., 442 U.S.
707, 719 (1979).


The significance of the invocation of the right to
counsel is premised in [***417] part on a lawyer's
"unique ability to protect the Fifth Amendment rights of a
client undergoing custodial interrogation." Ibid. As
JUSTICE WHITE has written:


"[The] reasons to keep the lines of communication
between the authorities and the accused open when the
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accused has chosen to make his own decisions are not
present when he indicates instead that he wishes legal
advice with respect thereto. The authorities may then
communicate with him through an attorney. More to the
point, the accused having expressed his own view that he
is not competent to deal with the authorities without legal
advice, a later decision at the authorities' insistence to
make a statement without counsel's presence may
properly be viewed with skepticism." Michigan v.
Mosley, 423 U.S. 96, 110, n. 2 (1975) (concurring in
result).


Although an accused may waive his various Miranda
rights and submit to interrogation, the Court has
recognized that "additional safeguards are necessary
when the accused asks for counsel." Edwards v. Arizona,
451 U.S., at 484. Edwards held that a valid waiver of the
right to counsel cannot be established by showing only
that the accused responded to further police-initiated
custodial interrogation, even if he had again been advised
[**2839] of his rights. Ibid. An accused who invokes
his right to counsel is not subject to further interrogation
until counsel has been made available, "unless the
accused himself initiates further communication,
exchanges, or conversations with the police." Id., at
484-485. [*1053] To establish a waiver, it would thus be
a "necessary fact that the accused, not the police,
reopened the dialogue with the authorities." Id., at 486, n.
9 (emphasis added).


In this case, respondent invoked his right to have
counsel during custodial interrogation. Shortly thereafter,
he asked a police officer, "Well, what is going to happen
to me now?" The Oregon Court of Appeals concluded
that respondent's question was not "a waiver of his right
to counsel, invoked only minutes before, or anything
other than a normal reaction to being taken from the
police station and placed in a police car, obviously for
transport to some destination." 54 Ore. App. 949, 953,
636 P. 2d 1011, 1013 (1981). Relying on Edwards, the
Oregon court held that respondent had not initiated the
subsequent interrogation.


The Oregon Court of Appeals properly applied
Edwards. 1 When [***418] this Court in Edwards spoke
of "[initiating] further communication" with the police
and "[reopening] the dialogue with the authorities," it
obviously had in mind communication or dialogue about
the subject matter of the criminal investigation. The rule
announced in Edwards was designed to ensure that any


interrogation subsequent to an invocation of the right to
counsel be at the instance of the accused, not the
authorities. 451 U.S., at 485. Thus, a question or
statement [*1054] which does not invite further
interrogation before an attorney is present cannot qualify
as "initiation" under Edwards. To hold otherwise would
drastically undermine the safeguards that Miranda and
Edwards carefully erected around the right to counsel in
the custodial setting.


1 In rebuking the Oregon Court of Appeals for
failing to distinguish between the initiation of a
conversation and a valid waiver of the right to
counsel, ante, at 1044, the plurality is attacking a
straw man. Because it concluded that respondent
had not initiated any conversation, the Oregon
court never even undertook the distinct inquiry
into the existence of a knowing and intelligent
waiver. Edwards makes clear that, in the absence
of "initiation" by an accused, there can be no valid
waiver regardless of whatever else the accused
may say or do. 451 U.S., at 484. Having
concluded that respondent did not initiate further
conversation, the Oregon court thus stated that
there was no valid waiver in this case. This
conclusion is entirely consistent with Edwards.
Indeed, the Oregon court's decision contains
lengthy quotations from Edwards. Unless we are
to assume that the state court did not read the very
portions of Edwards that it quotes, the plurality's
attack is completely unjustified.


[***LEdHR1C] [1C]The safeguards identified in
Edwards hardly pose an insurmountable obstacle to an
accused who truly wishes to waive his rights after
invoking his right to counsel. A waiver can be
established, however, only when the accused himself
reopens the dialogue about the subject matter of the
criminal investigation. Since our decision in Edwards, the
lower courts have had no difficulty in identifying such
situations. See, e. g., McCree v. Housewright, 689 F.2d
797 (CA8 1982) (defendant initiated reinterrogation by
knocking on cell door and telling police officer that he
wanted to make a statement); United States v. Gordon,
655 F.2d 478 (CA2 1981) (defendant reopened dialogue
by expressing a desire to provide information about
someone else who should also be arrested); State v.
Brezee, 66 Haw. 163, 657 P. 2d 1044 (1983) (defendant
asked detective to come back to his cell and then
expressed desire to make a statement); Payne v. State,
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424 So. 2d 722 (Ala. Crim. App. 1982) (defendant asked
for a meeting with police at which statements were
made); People v. Thomas, 98 Ill. App. 3d 852, 424 N. E.
2d 985 (1981) (defendant initiated further
communication by inquiring about accomplice's
statements linking him to the crime), cert. denied, 456
U.S. 993 (1982); State v. Pittman, 210 Neb. 117, 313 N.
W. 2d 252 (1981) (defendant initiated further [**2840]
conversation by stating that he was being "railroaded" by
his codefendants). 2


2


[***LEdHR1D] [1D]In his opinion
concurring in the judgment, JUSTICE POWELL
suggests that there is confusion as to whether
Edwards announced a per se rule. Ante, at 1047.
In my view, Edwards unambiguously established
such a rule. See 451 U.S., at 484-486, and n. 9. In
any event, no confusion on this point can remain
after today's decision for eight Justices manifestly
agree that Edwards did create a per se rule. The
plurality explicitly refers to the "prophylactic
rule" of Edwards. Ante, at 1044. See also ante, at
1044-1045 (discussing the "Edwards rule"). The
rule is simply stated: unless the accused himself
initiates further communication with the police, a
valid waiver of the right to counsel cannot be
established. If an accused has himself initiated
further communication with the police, it is still
necessary to establish as a separate matter the
existence of a knowing and intelligent waiver
under Johnson v. Zerbst, 304 U.S. 458, 464
(1938). The only dispute between the plurality and
the dissent in this case concerns the meaning of
"initiation" for purposes of Edwards' per se rule.


[*1055] II


[***419] I agree with the plurality that, in order to
constitute "initiation" under Edwards, an accused's
inquiry must demonstrate a desire to discuss the subject
matter of the criminal investigation. Cf. ante, at 1045. I
am baffled, however, at the plurality's application of that
standard to the facts of this case. The plurality asserts
that respondent's question, "[What] is going to happen to
me now?", evinced both "a willingness and a desire for a
generalized discussion about the investigation." Ante, at
1045-1046. If respondent's question had been posed by
Jean-Paul Sartre before a class of philosophy students, it
might well have evinced a desire for a "generalized"


discussion. But under the circumstances of this case, it is
plain that respondent's only "desire" was to find out
where the police were going to take him. As the Oregon
Court of Appeals stated, respondent's query came only
minutes after his invocation of the right to counsel and
was simply "a normal reaction to being taken from the
police station and placed in a police car, obviously for
transport to some destination." 54 Ore. App., at 953, 636
P. 2d, at 1013. 3 On these facts, I [*1056] fail to see
how respondent's question can be considered "initiation"
of a conversation about the subject matter of the criminal
investigation.


3 The plurality seems to place some reliance on
the police officer's reaction to respondent's
question. The officer described his response as
follows:


"I says, 'You do not have to talk to me. You
have requested an attorney and I don't want you
talking to me unless you so desire because
anything you say -- because -- since you have
requested an attorney, you know, it has to be at
your own free will.' I says, 'I can't prevent you
from talking, but you understand where your
place -- you know, where your standing is here?'
and he agreed. He says 'I understand.'"


As the officer's testimony indicates,
respondent's statement was at best ambiguous. In
any event, as the Oregon Court of Appeals noted,
the officer clearly took advantage of respondent's
inquiry to commence once again his questioning
-- a practice squarely at odds with Edwards. See
54 Ore. App., at 953, 636 P. 2d, at 1013.


To hold that respondent's question in this case
opened a dialogue with the authorities flies in the face of
the basic purpose of the Miranda safeguards. When
someone in custody asks, "What is going to happen to me
now?", he is surely responding to his custodial
surroundings. The very essence of custody is the loss of
control over one's freedom of movement. The authorities
exercise virtually unfettered control over the accused. To
allow the authorities to recommence an interrogation
based on such a question is to permit them to capitalize
on the custodial setting. Yet Miranda's procedural
protections were adopted precisely in order "to dispel the
compulsion inherent in custodial surroundings." 384 U.S.,
at 458.
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Accordingly, I dissent.
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SUMMARY:


The defendant Negro was convicted in the Superior
Court of Charlton County, Georgia, of raping a white
woman, after his confession had been admitted without
the trial judge determining its voluntariness. The
Supreme Court of Georgia affirmed, holding it proper for
the trial judge to have left the question of the
voluntariness of the confession to the jury with
instruction that they should disregard it if they should
determine that it was not, in fact, voluntarily made. (221
Ga 190, 144 SE2d 103.)


On certiorari, the Supreme Court of the United States
reversed and remanded the cause for a hearing by the trial
judge to determine the question of voluntariness of the
confession. In an opinion by Clark, J., expressing the
view of eight members of the Court, it was held that, the
testimony as to the voluntariness of the confession being
in dispute, the federal due process rule required the trial
judge to first decide the issue of voluntariness before
submitting the confession to the jury.


Black, J., dissented on the ground that the Georgia
procedure did not violate due process.
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APPEAL §1698
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Headnote:[3A][3B]


On reversing a state court conviction of crime for
lack of compliance with the federal due process rule that,
prior to submission of a confession to the jury, the trial
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Supreme Court will remand the case for a hearing on that
issue; a trial judge's determination of voluntariness
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SYLLABUS


Where petitioner timely raised the issue of
voluntariness of his confession, the testimony on the
point was conflicting, and the trial judge failed to rule on
the matter but left the question solely to the jury, held:
reversed and remanded for a hearing in accordance with
the rule in Jackson v. Denno, 378 U.S. 368. The trial
judge need not make formal findings of fact or write an
opinion, but it must clearly appear from the record that he
made a primary finding of voluntariness before the
confession was introduced into evidence before the jury.
Pp. 542-544.


221 Ga. 190, 144 S. E. 2d 103, reversed and
remanded.


COUNSEL: Jack Greenberg argued the cause for
petitioner. With him on the brief were James M. Nabrit
III, Anthony G. Amsterdam and Howard Moore, Jr.


Dewey Hayes, Solicitor General of Georgia, and E.
Freeman Leverett, Deputy Assistant Attorney General,


argued the cause for respondent. With them on the brief
was Arthur K. Bolton, Attorney General.


JUDGES: Warren, Black, Douglas, Clark, Harlan,
Brennan, Stewart, White, Fortas


OPINION BY: CLARK


OPINION


[*538] [***595] [**640] MR. JUSTICE CLARK
delivered the opinion of the Court.


Petitioner, a Negro, has been convicted of raping a
white woman and has been given the death penalty. He
raises five federal questions 1 for consideration by this
[*539] Court, among which is that his Fourteenth
Amendment rights to a fair trial [**641] were violated
by the state trial judge's failure to determine the
voluntariness of his alleged confession prior to its
admission into evidence before the jury, as required by
the rule in Jackson v. Denno, 378 U.S. 368 (1964). The
Supreme Court of Georgia ruled that Jackson was not
applicable and affirmed petitioner's conviction, Sims v.
State, 221 Ga. 190, 144 S.E. 2d 103. We granted
certiorari limited to the five questions, 384 U.S. 998. We
have determined that petitioner's case is controlled by
Jackson, supra, and therefore we do not reach any of the
other issues raised.


1 The five questions are:


"1. Whether petitioner's Fourteenth
Amendment rights were violated by a conviction
and sentence to death obtained on the basis of a
confession made under inherently coercive
circumstances within the doctrine of Fikes v.
Alabama, 352 U.S. 191.


"2. Whether petitioner's Fourteenth
Amendment rights were violated by the failure of
the Georgia courts to afford a fair and reliable
procedure for determining the voluntariness of his
alleged coerced confession in disregard of the
principle of Jackson v. Denno, 378 U.S. 368.


"3. Whether petitioner's Fourteenth
Amendment right to counsel as declared in
Escobedo v. Illinois, 378 U.S. 478, was violated
by the use of his confession obtained during
police interrogation in the absence of counsel, or
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whether petitioner's right to counsel was
effectively waived.


"4. Is a conviction constitutional where:


"(a) local practice pursuant to state statute
requires racially segregated tax books and county
jurors are selected from such books;


"(b) the number of Negroes chosen is only
5% of the jurors but they comprise about 20% of
the taxpayers; and


"(c) a Negro criminal defendant's offer to
prove a practice of arbitrary and systematic Negro
inclusion or exclusion based on jury lists of the
prior ten years is disallowed?


"5. Where a Negro defendant sentenced to
death in Georgia for the rape of a white woman
offers to prove that nineteen times as many
Negroes as whites have been executed for rape in
Georgia in an effort to show that racial
discrimination violating the equal protection
clause of the Fourteenth Amendment produced
such a result, may this offer of proof be
disallowed?"


I.


The record indicates that on April 13, 1963, a
29-year-old white woman was driving home alone in her
automobile when petitioner drove up behind her in his
car, [*540] forced her off the road into a ditch, took the
woman from her car into nearby woods and forcibly
raped her. When he returned to his car, he could not start
the engine so he left the scene on foot. Some four hours
later he was apprehended by some Negro workers who
had been alerted to be on the watch for him. [***596]
He told these Negroes that he had attacked a white
woman. They then turned petitioner over to their
employer who delivered him to two state patrolmen. He
was then taken to the office of a Doctor Jackson who had
previously examined the victim. Petitioner's clothing was
removed in order to test it for blood stains. Petitioner
testified that while he was in Doctor Jackson's office he
was knocked down, kicked over the right eye and pulled
around the floor by his private parts. He was taken to a
hospital owned by Doctor Jackson, which was adjacent to
his office, where four stitches were taken in his forehead.
Thereafter the patrolmen took petitioner to Waycross,


Georgia, some 30 miles distant, where he was placed in
the county jail. During that evening, he saw a deputy
sheriff whom he had known for some 13 years and who
was on duty on the same floor of the jail where petitioner
was incarcerated. He agreed to make a statement and
was taken to an interview room where, in the presence of
the sheriff, the deputy sheriff and two police officers, he
signed a written confession. Two days later he was
arraigned.


Prior to trial petitioner filed a motion to suppress the
confession as being the result of coercion. A hearing was
held before the court out of the presence of the jury. The
sheriff and the deputy testified to the circumstances
surrounding the taking and signing of the confession.
Petitioner testified as to the abuse he had received while
in Doctor Jackson's office. He testified that he "felt
pretty rough for about two or three weeks [*541] [after
the incident], more on my private than I did on my face"
and that he "was paining a right smart." There was no
contradictory testimony taken. The court denied the
motion to suppress without opinion or findings and the
confession was admitted into evidence at petitioner's trial.


At the trial, Doctor Jackson was a witness for the
State. On cross-examination he denied that he had
knocked petitioner down while the latter was in his
office, or that he had kicked him in the forehead but made
no mention of the other abuse about which petitioner
testified. The doctor stated that petitioner was not abused
in his presence but he refused to say whether the
patrolmen present abused petitioner as he was not in the
office at all times while the petitioner was there with the
patrolmen. In this state of the record petitioner's
testimony in this regard was left uncontradicted.


II.


There is no actual ruling or finding in the record
showing that the trial judge determined the voluntariness
of the confession. Although he admitted it into evidence,
it appears that he was only following [**642] a
long-standing state practice that the "State having made
out a prima facie case that the alleged confession was
freely and voluntarily made, it was a question for the jury
to determine on conflicting evidence whether the alleged
confession was freely and voluntarily made." Downs v.
State, 208 Ga. 619, 621, 68 S.E. 2d 568, 570. Defense
counsel called the court's attention to the Jackson v.
Denno ruling of this Court and stated that he did not
"know whether the procedure being followed at this time
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satisfies the rule decided by the Supreme Court on June
22nd, 1964, that the Court must make judicial
determination whether the statement was made
voluntarily before it is read to the [*542] [***597]
jury." In his charge to the jury the judge directed that it
was for the jury to determine whether the confession was
actually made or not and to disregard it if not made freely
and voluntarily.


III.


On appeal to the Supreme Court of Georgia, it was
held proper for the trial judge to have left the question of
the voluntariness of the confession to the jurors with
instructions that they should disregard it if they should
determine that it was not, in fact, voluntarily made.
Indeed, that court specifically found that the "related facts
made a prima facie showing that the statement was freely
and voluntarily made and admissible in evidence." 221
Ga., at 198, 144 S.E. 2d, at 110. It therefore seems clear
from the opinion of the highest court of Georgia that it
has applied its own rule rather than having followed the
rule set down in Jackson for the procedural determination
of the voluntariness of a confession. This conclusion is
buttressed by the fact that the court below also found that
the "Georgia rule presents the question to the jury without
giving them the judgment of the judge." Id., at 200, 144
S.E. 2d, at 111. This is the exact procedural device which
is proscribed by the rule in Jackson.


IV.


[***LEdHR1] [1]The Supreme Court of Georgia
reasoned, however, that Jackson was not applicable
because of the safeguards that Georgia's laws erect
around the use of confessions. It pointed out that under
Georgia law, before a confession may be admitted it must
be corroborated and a showing made that it was freely
and voluntarily given. In addition, the trial judge has the
power to set aside the verdict of the jury and grant a new
trial if, in his opinion, the jury was in error. The court
concluded that the rule in Jackson is satisfied by Georgia
law and [*543] that "It would be difficult to find a more
complete satisfaction of the requirement of Jackson than
Georgia provides." Id., at 201, 144 S.E. 2d, at 111. The
court also felt that if this not be true, in any event, "the
unsound implications of Jackson should not be extended
one iota to make it cover cases not explicitly covered by
it such as this case where there was no evidence to make
any issue of voluntariness. Without an issue there is
nothing to try." Ibid. We cannot agree. There was a


definite, clear-cut issue here. Petitioner testified that
Doctor Jackson physically abused him while he was in
his office and that he was suffering from that abuse when
he made the statement, thereby rendering such confession
involuntary and the result of coercion. The doctor
admitted that he saw petitioner on the floor of his office;
that he helped him disrobe and that he knew that
petitioner required hospital treatment because of the
laceration over his eye but he denied that petitioner was
actually abused in his presence. He was unable to state,
however, that the state patrolmen did not commit the
alleged offenses against petitioner's person because he
was not in the room during the entire time in which the
petitioner and the patrolmen were there. In fact, the
doctor was quite evasive in his testimony and none of the
officers present during the incident were produced as
witnesses. [**643] Petitioner's claim of mistreatment,
therefore, went uncontradicted as to the officers and was
in conflict with the testimony of the physician. Under
Jackson, it was for the trial judge [***598] to first
decide these conflicts and discrepancies. This he failed to
do.


[***LEdHR2] [2]Furthermore, Georgia's highest
court, in finding that its rule satisfied the requirements of
Jackson, overlooked the fact that the same safeguards
offered by the Georgia practice were present in the
procedures of New York in Jackson and were rejected by
this Court. A constitutional rule was laid down in that
case that a jury is [*544] not to hear a confession unless
and until the trial judge has determined that it was freely
and voluntarily given. The rule allows the jury, if it so
chooses, to give absolutely no weight to the confession in
determining the guilt or innocence of the defendant but it
is not for the jury to make the primary determination of
voluntariness. Although the judge need not make formal
findings of fact or write an opinion, his conclusion that
the confession is voluntary must appear from the record
with unmistakable clarity. Here there has been absolutely
no ruling on that issue and it is therefore impossible to
know whether the judge thought the confession voluntary
or if the jury considered it as such in its determination of
guilt. Jackson, having been decided June 22, 1964, was
binding on the courts of Georgia in this case, it having
been tried October 7, 1964. Such rule is, as we have said,
a constitutional rule binding upon the States and, under
the Supremacy Clause of Article VI of the Constitution, it
must be obeyed.


[***LEdHR3A] [3A]The judgment is, therefore,
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reversed and cause is remanded for a hearing as provided
by Jackson v. Denno, supra, at 393-396.2


[***LEdHR3B] [3B]


2 This disposition is in keeping with the teaching
of Jackson, supra, that "a determination of ...
voluntariness" should occur initially "in the state
courts in accordance with valid state procedures ...
before this Court considers the case on direct
review or a petition for habeas corpus is filed in a
Federal District Court." 378 U.S., at 393.


It is so ordered.


MR. JUSTICE BLACK dissents for the reasons
stated in his dissent in Jackson v. Denno, 378 U.S., at
401.
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OPINION
[*1135]


McHUGH, Judge:


P1 Marcus Barry Adams appeals the trial court's
denial of his motion to suppress evidence obtained during
a search of his person. We affirm.


BACKGROUND


P2 "Because the legal analysis of a search and
seizure case is highly fact dependant, we recite the facts
in detail." State v. Hansen, 2002 UT 125, P5, 63 P.3d 650
(quotations omitted). 1 Around 10:00 p.m. on May 1,
2003, Officer Robert Patrick spotted Adams standing
alone in front of a closed business. Patrick, who was in
uniform, shone a spotlight on Adams while approaching
him but then turned it off. Patrick did not activate the
flashing lights on his vehicle. Patrick approached Adams
because there had been recent burglaries in the area, and
he wanted to find out what Adams was doing.


1 We recite the facts as they were found by the
district court.


[**2] P3 Upon being approached by Patrick,
Adams explained that he lived in a studio apartment
above the business and that he was outside having a
cigarette because he was not allowed to smoke in his
apartment. Patrick noticed that Adams had a backpack
and a large soft drink with him and asked Adams why he
would have those items if he planned to be outside his
apartment for just a few minutes. Adams replied that he
had just returned from visiting a friend and stopped to
smoke before going upstairs to his apartment.


P4 Patrick asked Adams for identification and used it
to run a warrants check. Patrick held onto the
identification for the duration of the warrants check,
which took approximately thirty to sixty seconds. Patrick
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used the portable radio that was attached to his shoulder
to contact dispatch and conduct the warrants check. The
check revealed that Adams had no outstanding warrants.
After returning Adams's identification, Patrick continued
to question Adams, asking first if the backpack contained
anything illegal or stolen. Adams responded that it did
not. Patrick then asked for permission to search the
backpack; [*1136] Adams consented. The search of the
backpack revealed nothing illegal [**3] or suspicious,
but it did yield a bottle of eye drops, which Patrick
testified is typically used by drug users to reduce the
redness in their eyes.


P5 Patrick then asked if Adams had any illegal drugs
with him, and Adams said no. Patrick asked to search
Adams's person for drugs or other contraband, and
Adams consented. 2 During the search of Adams's
person, Patrick discovered a pipe containing partially
burnt marijuana. Adams initially attempted to move the
pipe to his back pocket, but later gave it to Patrick.
Patrick then asked Adams if he had any additional
marijuana on his person, and Adams produced two bags
of marijuana from his jacket.


2 Adams testified that Patrick did not ask
permission to search Adams's person and that he
did not consent to the search. The district court
found Patrick's testimony that he obtained consent
to be "more credible," concluding that "it only
seems logical that, having requested and received
permission to search the backpack, the officer
would have asked once again for permission to
search the defendant's person." Adams does not
challenge that finding on appeal. Further, Adams
admits that he consented to the search of the
backpack.


[**4] P6 Adams pleaded guilty to one count of
possession or use of marijuana in a drug-free zone with a
prior conviction, a third-degree felony, in violation of
Utah Code section 58-37-8(2)(a) (i). See Utah Code Ann.
§ 58-37-8(2)(a)(i) (Supp. 2005). After the district court
denied Adams's motion to suppress, Adams entered a
conditional guilty plea, reserving the right to appeal the
denial of the motion to suppress. Adams now appeals.


ISSUE AND STANDARD OF REVIEW


P7 Adams argues that the district court erred by
denying his motion to suppress. We review a ruling on a
motion to suppress for correctness, without deference to


the district court's application of the law to the facts. See
State v. Brake, 2004 UT 95, P15, 103 P.3d 699.


ANALYSIS


P8 Adams contends that his encounter with Patrick
was an illegal seizure because Patrick did not have an
articulable suspicion that Adams had committed or was
about to commit a crime. More specifically, Adams
asserts that the police stop was not, as the State contends,
a consensual encounter because once Patrick began
running a warrants check Adams was not free to leave.
Adams [**5] also argues that Patrick obtained consent to
search the backpack and his person through the
exploitation of a prior illegality. We disagree.


P9 The Fourth Amendment to the United States
Constitution guarantees "[t]he right of the people to be
secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures." U.S. Const.
amend. IV. The Constitution does not forbid all searches
and seizures, only unreasonable ones. See State v. Lafond,
2003 UT App 101, P11, 68 P.3d 1043 (citing Terry v.
Ohio, 392 U.S. 1, 9, 88 S. Ct. 1868, 20 L. Ed. 2d 889
(1968)). Under Utah law, there are three permissible
levels of police stops:


(1) An officer may approach a citizen at
any time and pose questions so long as the
citizen is not detained against his will; (2)
an officer may seize a person if the officer
has an articulable suspicion that the person
has committed or is about to commit a
crime . . .; [and] (3) an officer may arrest a
suspect if the officer has probable cause to
believe an offense had been committed or
is being committed.


State v. Markland, 2005 UT 26, P10 n.1, 112 P.3d 507
(alteration in original) (quotations [**6] omitted).


P10 A level one encounter is a voluntary encounter
during which a citizen may choose to answer a police
officer's questions but is free to leave at any time during
the questioning. See Salt Lake City v. Ray, 2000 UT App
55, P11, 998 P.2d 274. "'As long as the person remains
free to disregard the questions and walk away, there has
been no intrusion upon that person's liberty or privacy as
would under the Constitution require some particularized
and objective justification.'" Id. (quoting State v. Jackson,
805 P.2d 765, 767 (Utah Ct. App. 1990)). In contrast, a
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person is seized in a level two stop, and thus afforded the
protections of the Fourth [*1137] Amendment, when
"the officer, by means of physical force or show of
authority has in some way restrained the liberty of [the]
person." Id. (quotations omitted). A level one encounter
becomes a level two stop when "a reasonable person, in
view of all the circumstances, would believe he or she is
not free to leave. This is true even if the purpose of the
stop is limited and the resulting detention brief." Id.
(citation and quotations omitted). Circumstances
demonstrating that a level two [**7] stop is under way
include the presence of more than one officer, the display
of an officer's weapon, physical touching of the person,
or use of commanding language or tone of voice. See id.


I. The Warrants Check


P11 Considering the totality of the circumstances
surrounding the initial encounter between Patrick and
Adams, starting with Patrick's approach and ending with
the successful completion of the warrants check, we
conclude that Adams was subject to a level one
encounter, and therefore, Patrick did not need an
articulable suspicion to question Adams. We reach this
conclusion despite Patrick's perusal of Adams's license
for thirty to sixty seconds to run a warrants check. In Salt
Lake City v. Ray, 2000 UT App 55, 998 P.2d 274, this
court noted that "[g]enerally, when a person's
identification or other important papers are taken by a
law enforcement officer, a reasonable person would not
feel free to leave." Id. at P14. In Ray, however, a police
officer retained the defendant's identification while he
stepped away to his patrol car to perform a warrants
check, which lasted approximately five minutes. See id.
at P5. During the warrants check, [**8] another police
officer continued the questioning and obtained consent to
search the defendant's handbag, in which he found drug
paraphernalia. See id. at P13. Despite our conclusion in
Ray, that an illegal seizure had occurred, we noted that
"[a] warrant[s] check will not per se escalate [an]
encounter into a level two stop." Id. at P13 n.2 (emphasis
added). The facts of this case are, indeed, an example of
"the situation where an officer views the identification,
obtains the desired information, and promptly returns it,"
that prevented this court from adopting a per se rule in
Ray. Id.


P12 Unlike Ray, Patrick did not step away from
Adams as he conducted the warrants check. Rather, he
stood near Adams and performed the check by contacting


dispatch with a radio that he carried on his shoulder. And
Patrick returned Adams's identification before continuing
the questioning or asking for Adams's consent to search
his backpack or his person. Such was not the case in Ray.
See id. at P20 (noting that the defendant consented to the
search while an officer held her identification during the
warrants check). Moreover, while the warrants check in
Ray [**9] took at least five minutes, see id. at P5,
Patrick held Adams's identification for only thirty to sixty
seconds.


P13 The present case is similar to United States v.
Analla, 975 F.2d 119 (4th Cir. 1992), in which the Fourth
Circuit held that a defendant was not seized for purposes
of the Fourth Amendment where the investigating officer
did not take the license over to the squad car to run the
warrants check. See id. at 124. Instead, the officer "stood
beside the car, near where [the defendant] was standing,
and used his walkie-talkie" to contact the dispatcher. Id.
This circumstance, among others, resulted in the
determination that the consensual encounter did not
escalate into a level two seizure. See id. Thus, in this
case, Patrick's momentary use of Adams's identification
for a warrants check does not compel the conclusion that
a level two seizure occurred, especially because Patrick
did not hold onto the identification any longer than was
necessary. Cf. Florida v. Royer, 460 U.S. 491, 501-02,
103 S. Ct. 1319, 75 L. Ed. 2d 229 (1983) (plurality
opinion) (holding that police acted permissibly in
approaching airline traveler and asking [**10] for
identification, but when police retained traveler's
documentation while asking him to accompany them to a
separate room for questioning, police illegally seized
traveler); People v. Jackson, 39 P.3d 1174, 1188 (Colo.
2002) (collecting cases and noting that numerous federal
and state courts have recognized that "whether an officer
retains a defendant's identification is a critical factor in
distinguishing, under the totality of the circumstances, a
consensual [*1138] encounter from an investigatory
stop" (emphasis added)).


P14 The other circumstances present during the
initial encounter between Patrick and Adams likewise do
not favor characterizing the encounter as a level two stop.
Unlike Ray, only one officer was involved in the
encounter with Adams. Also, although Patrick was armed
at the time he questioned Adams, he used no show of
force such as drawing his weapon or flashing his police
lights. He also did not speak to Adams in a commanding
tone or with authoritative language. In fact, Adams
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testified: "[Patrick] was pretty much straight up nice with
me. We had no confrontations."


II. The Search of Adams's Backpack and Person


P15 Adams further argues that [**11] his consent
was not voluntary because it was obtained through the
exploitation of a prior illegality. 3 The district court
concluded that once the warrants check was successfully
concluded, the next phase of the exchange, starting with
the successful completion of the warrants check and
ending with the arrest, escalated to a level two encounter
when Patrick asked for and received permission to search
Adams's backpack. The district court found that Adams
consented to the search of the backpack and the
subsequent search of his person, thereby obviating the
need for Patrick to form an articulable suspicion that
Adams had committed or was about to commit a crime.
Because we agree with the district court that the initial
exchange between Patrick and Adams never escalated to
a level two encounter, there was no prior illegality that
could have been exploited to support Adams's argument
that his consent to search his backpack was anything
other than voluntary. Similarly, because the search of the
backpack was conducted pursuant to Adams's voluntary
consent, there is no prior illegality that could have been
exploited to obtain his further consent to the search of his
person. Consequently, [**12] we reject Adams's
argument that his consent was not voluntary.


3 The focus of an "exploitation analysis" is to
evaluate "the relationship between official
misconduct and subsequently discovered evidence
to determine if excluding the evidence will deter
future illegalities." State v. Hansen, 2002 UT 125,
P62, 63 P.3d 650. In the absence of official
misconduct, suppression of the evidence cannot
serve to deter future illegal conduct.


CONCLUSION


P16 The initial encounter between Patrick and
Adams was a consensual level one encounter.
Furthermore, Adams's consent to the search of his
backpack and person was not obtained as the result of the
exploitation of a prior illegality because the encounter did
not escalate into a level two stop requiring articulable
suspicion. Therefore, the district court did not err in
declining to suppress the evidence discovered during that
search.


P17 Affirmed.


Carolyn B. McHugh, Judge


P18 I CONCUR:


James Z. Davis, Judge


DISSENT BY: Gregory K. Orme


DISSENT


ORME, [**13] Judge (dissenting):


P19 If football is a game of inches, Fourth
Amendment jurisprudence can be a matter of seconds.
The majority acknowledges as much with its recognition
that "[a] level one encounter becomes a level two stop
when 'a reasonable person, in view of all the
circumstances, would believe he or she is not free to
leave. This is true even if the purpose of the stop is
limited and the resulting detention brief.'" Lead opinion
P10 (quoting Salt Lake City v. Ray, 2000 UT App 55,
P11, 998 P.2d 274). The majority also recognizes, as it
must given Ray, that "'when a person's identification or
other important papers are taken by a law enforcement
officer, a reasonable person would not feel free to leave.'"
Lead opinion P11 (quoting Ray, 998 P.2d 274, 2000 UT
App 55 at P14). This is exactly the position Adams was
in for the minute or so that Officer Patrick held his
identification card.


P20 While I agree with Ray that running a warrants
check "will not per se escalate [an] encounter into a level
two stop," Ray, 998 P.2d 274, 2000 UT App 55 at P13
n.2, holding an individual's identification card longer than
is necessary to obtain the information [**14] needed to
run a warrants check will. See, e.g., United [*1139]
States v. Johnson, 326 F.3d 1018, 1022 (8th Cir. 2003)
(stating suspect was seized when, inter alia, police
officers "took possession of his personal property--here,
his driver's license"), cert. denied, 540 U.S. 962, 124 S.
Ct. 425, 157 L. Ed. 2d 304 (2003); United States v.
Lambert, 46 F.3d 1064, 1068 (10th Cir. 1995) ("[W]hen
law enforcement officials retain an individual's driver's
license in the course of questioning him, that individual,
as a general rule, will not reasonably feel free to
terminate the encounter."); State v. Painter, 296 Ore. 422,
676 P.2d 309, 311 (Or. 1984) (holding seizure occurred
when police officer retained driver's license while making
radio warrants check); State v. Daniel, 12 S.W.3d 420,
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427 (Tenn. 2000) (emphasizing that "one circumstance
[in the case before it] reflect[ed] a distinct departure from
the typical consensual encounter--[the] Officer['s] . . .
retention of [the defendant's] identification to run a
computer warrants check[,]" which "effectively
immobilized" the defendant and was thus "a seizure").
See also People v. Jackson, 39 P.3d 1174, 1189 (Colo.
2002) [**15] ("The need for identification is pervasive in
today's society, and a reasonable person would not
consider abandoning his identification a practical
option.").


P21 The flaw in the majority's logic is that it assumes
a warrants check cannot be run unless the officer retains
physical possession of the identification card while the
warrants check is in process. Thus, the majority is able to
say that "Patrick held onto the identification for the
duration of the warrants check, which took approximately
thirty to sixty seconds[,]" Lead opinion P4, and conclude
that this is the very situation contemplated in Ray,
"'where an officer views the identification, obtains the
desired information, and promptly returns it[.]'" Lead
opinion P11 (quoting Ray, 998 P.2d 274, 2000 UT App
55 at P13 n.2). See also Lead opinion P13 (claiming the
officer in this case "did not hold onto the identification
any longer than was necessary"). The majority apparently
takes the view that "the desired information" referred to
in Ray is the information learned as a result of the
warrants check rather than the minimal information
needed to initiate one.


P22 I disagree. I believe that the "desired [**16]
information" to be gleaned from "view[ing] the
identification," Ray, 998 P.2d 274, 2000 UT App 55 at
P13 n.2, is simply the name and date of birth of the
individual on whom the warrants check is to be run. After


that information has been mentally noted, or even read to
dispatch in the case of a long name with unusual spelling,
the identification can be "promptly return[ed]," id., i.e.,
returned within 4 or 5 seconds, while the officer awaits
the result of the warrants check on his own time, as it
were. The immediate return of the identification card to
the individual, even as the officer continues to await word
from dispatch, unambiguously signals the individual that
he is free to go and is under no obligation to wait with the
officer to learn the result of the warrants check. Cf.
United States v. Soto-Lopez, 995 F.2d 694, 698 (7th Cir.
1993) (holding no seizure occurred when law
enforcement officers "returned the [plane] ticket and
identification immediately after looking at them").


P23 By holding Adams's identification throughout
the pendency of the warrants check rather than
immediately returning it to him, Officer Patrick held it for
25 to 55 seconds [**17] longer than was necessary.
During that time, Adams would not have felt free to
leave, escalating the encounter to a level two seizure,
albeit one of brief duration, for which there simply was
no legal justification, i.e., no articulable suspicion of
criminality. Accordingly, I would reverse the trial court's
determination that the encounter did not escalate to a
level two seizure until the backpack was searched, hold
that an unwarranted level two seizure occurred when the
officer retained Adams's identification card while
awaiting the outcome of the already initiated warrants
check, and proceed to consider whether that illegality was
exploited in securing Adams's consent to the search of his
backpack.


Gregory K. Orme, Judge
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OPINION


[**98] BILLINGS, Judge:


[*P1] The State of Utah appeals (1) the trial court's
denial of the State's request for a continuance and (2) the
trial court's decision to dismiss the information against
Defendant Oscar Ivan Cornejo with prejudice. We
reverse and remand for trial.


BACKGROUND


[*P2] In February 2004, the State filed an
information, charging Defendant with four offenses:
driving under the influence (DUI) with priors, failure to
respond to an officer's signal to stop, driving on a
suspended or revoked license, and no evidence of
security. 1 On October 18, 2004, after several delays to
which both parties contributed, a hearing was held
wherein the parties and the trial court scheduled a
two-day [***2] jury trial for December 15 and 16, 2004.
At this same hearing, Defendant moved to suppress
evidence. The trial court denied Defendant's motion.


1 A DUI with priors is considered a third degree
felony in Utah. See Utah Code Ann. § 41-6a-503
(2005). Failure to respond to an officer's signal to
stop is also a third degree felony. See Utah Code
Ann. § 41-6a-210 (2005). The crimes of driving
on a suspended or revoked license and no
evidence of security are both class B
misdemeanors. See Utah Code Ann. §§
53-3-227(3) (Supp. 2005), 41-12a-303.2 (2005).


[**99] [*P3] On November 15, 2004, Defendant
requested a backup trial date, which the trial court set for
February 3 and 4, 2005. However, on December 6, 2004,
the parties agreed to go ahead with the initial trial date of
December 15 and 16, 2004.


[*P4] On December 15, 2004, prior to jury
selection, the parties met with the trial court in chambers.
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During this [***3] meeting, the trial court learned that
Defendant had involuntarily provided his blood sample at
the time of his arrest. Defendant informed the trial court
that he had not moved before trial to suppress the
introduction of the blood sample because he wanted to
use the facts surrounding the involuntary blood draw to
demonstrate oppressive and illegal police misconduct.
However, Defendant also stated that at trial he planned to
object to the admissibility of the blood test results. The
trial court instructed the parties that the admissibility of
the blood sample was a legal question to be decided
outside the presence of the jury.


[*P5] As a result, the trial court decided to hold an
immediate evidentiary hearing. The State objected to this
evidentiary hearing, contending that because Defendant
had not filed a motion to suppress the blood sample at
least five days before trial, the State assumed that
Defendant had waived his right to make an objection in
accordance with rule 12 of the Utah Rules of Criminal
Procedure. See Utah R. Crim. P. 12(c)-(d), (f). Thus, the
State informed the trial court that it was not prepared to
present evidence as to the admissibility of the blood
[***4] sample. Specifically, the State had not
subpoenaed the Utah Highway Patrol sergeant who had
authorized the state trooper to involuntarily withdraw
Defendant's blood. Without the sergeant's testimony, the
State explained, it had no idea "as to what were the
mental thoughts [of the s]ergeant . . . [who] actually
authorize[d] and ma[de] th[e] decision [to involuntarily
draw the blood]."


[*P6] Upon learning that the State was not prepared
to proceed with an immediate evidentiary hearing, the
trial court took a fifteen minute recess. After the recess,
the State informed the trial court that the sergeant who
had authorized the blood draw was currently unavailable
because he was en route to Soda Springs, Idaho. The
State then requested a continuance. Defendant objected to
the State's request for a continuance and argued that the
trooper, who was present for the trial, could testify as to
whether he followed the requisite procedures for making
a forcible blood draw. Further, Defendant explained that
"prosecutors will not try cases during December because
they believe jurors . . . are more lenient[; therefore,] it
would be prejudicial . . . not to have the trial in the [***5]
month of December [and] to bump it off to when all the
debts hit in February."


[*P7] The trial court denied the State's request for a


continuance, declaring it "untimely and without good
reason." Furthermore, the trial court determined that "the
[S]tate . . . must be prepared when [it] ha[s] a trial set to
proceed to present [its] evidence and have a legal basis
for that to come in." The trial court explained that the
State had wrongfully assumed that Defendant's failure to
file a motion to suppress at least five days before trial
meant that Defendant could not simply object to the
introduction of the evidence at trial, and thus, the trial
court was proceeding with the evidentiary hearing. The
trial court stated, "[i]t's a matter of [the trial court having]
a jury here ready to try the case, we've got a defendant
here ready to be tried, he's got a right to have a speedy,
public trial and this date was the date set for trial and both
sides have to come prepared."


[*P8] After the trial court denied the State's request
for a continuance, the State moved to dismiss all of the
charges against Defendant. The State intended to refile
the charges at a later [***6] date. Defendant objected to
a dismissal, stating that he was "[t]here and ready to go to
court." Defendant requested that any dismissal by the trial
court be with prejudice.


[*P9] The trial court then informed the State that it
would be willing to bifurcate the proceedings and
recommended that the State only dismiss the DUI charge
and proceed with the other three charges. The State
renewed its request to dismiss all charges against
Defendant, contending that severance was not an option
where all the charges arose out of a single criminal
episode and therefore if the State proceeded to trial on the
other three charges, double jeopardy [**100] would
restrict the State from later prosecuting the DUI charge.


[*P10] Ultimately, the trial court dismissed the
information against Defendant with prejudice,
determining that the State's conduct had resulted in
unconstitutional delay. The State appeals the trial court's
decision to dismiss the action with prejudice as well as its
denial of the State's continuance request.


ISSUES AND STANDARDS OF REVIEW


[*P11] On appeal, the State first contends the trial court
improperly denied its request for a continuance. We
review [***7] the trial court's decision to deny the State's
request for a continuance for an abuse of discretion. See
State v. Williams, 712 P.2d 220, 222 (Utah 1985) ("[T]he
granting of a continuance is discretionary with the trial
judge[; thus, a]bsent an abuse of that discretion, the
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decision [of the trial court] will not be reversed by this
[c]ourt.").


[*P12] Second, the State asserts the trial court wrongly
dismissed the information against Defendant with
prejudice. Here, the trial court based its decision to
dismiss with prejudice on its conclusion that the State's
conduct resulted in unconstitutional delay in bringing
Defendant to trial. We review the trial court's legal
determination that unconstitutional delay occurred "for
correctness, granting no particular deference" to its
conclusion of law. State v. Wanosik, 2001 UT App 241,
P9, 31 P.3d 615; see also State v. Pena, 869 P.2d 932,
936 (Utah 1994) (stating that "appellate review of a trial
court's determination of the law is usually . . .
correctness"). However, we review the trial court's factual
findings in support of its determination of
unconstitutional delay under [***8] a "clearly erroneous
standard." Pena, 869 P.2d at 935. In order "[f]or a
reviewing court to find clear error, it must decide that the
factual findings made by the trial court are not adequately
supported by the record, resolving all disputes in the
evidence in a light most favorable to the trial court's
determination." Id. at 935-36.


ANALYSIS


I. Denial of Request for Continuance


[*P13] The State first appeals the trial court's decision to
deny its request for a continuance. On the morning of
trial, the State moved for a continuance after the trial
court ordered an immediate evidentiary hearing to
determine the admissibility of Defendant's involuntary
blood draw. In requesting a continuance, the State
informed the trial court that because Defendant had not
moved to suppress the involuntary blood draw at least
five days prior to trial, as required under Utah Rule of
Criminal Procedure 12, see Utah R. Crim. P. 12 (c)(1)(B),
the State assumed Defendant did not intend to object to
the admissibility of the blood draw. Consequently, the
State had not subpoenaed the sergeant who had ordered
the involuntary blood draw. The trial court denied [***9]
the State's request for a continuance, finding the request
was "untimely and without good reason." The State
maintains that where the prosecutor was not prepared to
proceed due to the unavailability of a witness after a
change in tactics by the defense, the trial court abused its
discretion in denying the State's continuance request.


[*P14] This court has held that "[a] party claiming [that
the] denial of a continuance was an abuse of discretion
must show the trial court's decision was 'an unreasonable
action' that prejudiced the party." Layton City v.
Longcrier, 943 P.2d 655, 659 (Utah Ct. App. 1997)
(internal citation omitted); see also State v.
Torres-Garcia, 2006 UT App 45, P10, 131 P.3d 292 ("[I]t
is necessary in establishing . . . an abuse of discretion [in
denying a motion for a continuance] to show that
Defendant was prejudiced by the denial, since 'any error,
defect, irregularity[,] or variance which does not affect
the substantial rights of a party shall be disregarded.'"
(quoting Utah Rule Crim. P. 30(a))). Such prejudice
exists when "our 'review of the record persuades [us] that
[had the trial court not denied the [***10] continuance
request] there [would have been] a reasonable likelihood
of a more favorable result'" for the moving party. Id. (first
alteration in original) (citation omitted).


[**101] [*P15] The Utah Supreme Court has
determined that when a party to a criminal action "moves
for a continuance in order to procure the testimony of an
absent witness," the party must demonstrate that: (1) "the
testimony sought is material and admissible," (2) "the
witness could actually be produced," (3) "the witness
could be produced within a reasonable time," and (4)
"due diligence ha[d] been exercised before the request for
a continuance." State v. Creviston, 646 P.2d 750, 752
(Utah 1982).


[*P16] To satisfy the first requirement of the Creviston
test, the State must "show that the testimony sought is
material and admissible." Id. Testimony is material if
there is "'a reasonable probability that its presence would
[have] affect[ed] the outcome of the trial. A reasonable
probability is a probability sufficient to undermine the
confidence in the outcome.'" State v. Aranda, 2002 UT
App 52 (mem.) (alterations in original) (finding defendant
[***11] failed to satisfy Creviston's materiality
requirement) (quoting State v. Schreuder, 712 P.2d 264,
274 (Utah 1985)).


[*P17] Here, the State explained that without the
sergeant's testimony, it had no idea "as to what were the
mental thoughts [of the s]ergeant . . . [who] actually
authorize[d] and ma[de] th[e] decision [to involuntarily
draw the blood]." The sergeant's reasons for ordering the
involuntary blood draw were necessary in order for the
State to meet its burden of "justify[ing] a police officer's
decision to extract blood without the benefit of a search
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warrant." State v. Rodriguez, 2004 UT App 198,P9, 93
P.3d 854 (holding that the state failed to demonstrate
exigent circumstances to support its "decision to obtain
forcibly a blood sample"), cert granted, 100 P.3d 220
(Utah 2004). 2 Thus, we conclude the sergeant's in-court
testimony would have been material--that is, there is "'a
reasonable probability that its presence would [have]
affect[ed] the outcome of the trial.'" Aranda, 2002 UT
App 52 (alterations in original) (citation omitted).


2 In State v. Rodriguez, 2004 UT App 198, 93
P.3d 854, this court instructed that in order for the
state to "justify" a warrantless involuntary blood
draw the state must demonstrate that


(1) the officer had probable cause
to believe that the defendant was
involved in an alcohol-related
offense; (2) the officer had reason
to believe the blood sample would
produce evidence of the
defendant's level of intoxication
when the crime was committed; (3)
the officer reasonably believed that
they were "confronted with an
emergency, in which the delay
necessary to obtain a warrant,
under the circumstances,
threatened 'the destruction of the
evidence[]'"; and (4) the method
used by the officer to obtain the
blood sample was "performed in a
reasonable manner."


Id. at P9 (quoting Schmerber v. California, 384
U.S. 757, 771-72, 86 S. Ct. 1826, 16 L. Ed. 2d 908
(1966)), cert granted, 100 P.3d 220 (Utah 2004).


[***12] [*P18] Concerning Creviston's second and
third requirements, we conclude that where the absent
witness was an employed Utah Highway Patrol sergeant,
he "could actually [have] be[en] produced . . . within a
reasonable time." Creviston, 646 P.2d at 752. 3


3 Given the sergeant's position and employment
with the State of Utah, it is difficult to imagine
that he would not be available to testify within a
reasonable period. Although the State did inform


the trial court that on the day of trial, December
15, 2004, the sergeant was unavailable because he
"[wa]s on his way to Soda Springs, Idaho," the
State gave no indication to the trial court that the
sergeant's unavailability was more than
temporary.


[*P19] Finally, we consider whether the State met
Creviston's fourth requirement by showing "that due
diligence ha[d] been exercised before the request for a
continuance." Id. Although Utah courts have not
expressly defined "due diligence" under Creviston
[***13] 's fourth requirement, in other contexts the
courts have stated that "'[d]ue diligence must be tailored
to fit the circumstances of each case. It is that diligence
which is appropriate to accomplish the end sought and
which is reasonably calculated to do so.'" Weber v.
Snyderville W., 800 P.2d 316, 318-19 (Utah Ct. App.
1990) (quoting Parker v. Ross, 117 Utah 417, 217 P.2d
373, 379 (1950) (defining due diligence under rule 4 of
the Utah Rules of Civil Procedure)).


[*P20] Here, after the trial court decided it would hold
an impromptu evidentiary hearing to determine the
admissibility of the involuntary blood draw, the State
requested a continuance in order to procure as a witness
the sergeant who authorized the blood draw. The State
claimed that it had not subpoenaed the sergeant because it
assumed that Defendant's [**102] failure to file a
motion to suppress the blood sample at least five days
before trial, as required under Utah Rule of Criminal
Procedure 12, see Utah R. Crim. P. 12(c)(1)(B), indicated
that Defendant did not plan to contest the admission of
the blood sample and therefore the sergeant's testimony
was unnecessary.


[*P21] [***14] Utah Rule of Criminal Procedure 12
provides that motions to suppress evidence "shall be
raised at least five days prior to the trial." Id. Rule 12 also
states that "[f]ailure of the defendant to timely raise
defenses or objections or to make requests which must be
made prior to trial . . . shall constitute waiver thereof."
Utah R. Crim. P. 12(f). Importantly, however, under rule
12, "the court for cause shown may grant relief from such
waiver." Id.


[*P22] Thus, the question is whether the State exercised
the appropriate amount of diligence in "ascertaining the
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value" of the sergeant's testimony. State v. Creviston, 646
P.2d 750, 753 (Utah 1982). Here, the State accurately
read rule 12 to require that Defendant timely file a motion
to suppress and that his failure to do so waived any future
ability to contest the admissibility of the blood sample.
Further, the trial court appeared to not perceive the State's
reliance on Defendant's failure to file a pretrial motion to
suppress to indicate the State had proceeded without due
diligence. The trial court stated:


[The State] assumed something that perhaps
shouldn't have been assumed. But anybody that's [***15]
been a prosecutor or a defense attorney runs into these
kinds of things and so it's certainly not a fault issue . . . .
[The State] assumed [Defendant] had the burden to raise
[its objection to the evidence before trial] and I'm saying,
no, [Defendant] can object to it at trial.


[*P23] We conclude that, under the circumstances, the
trial court's denial of the State's request for a continuance
to obtain an absent witness was "an unreasonable action."
Layton City v. Longcrier, 943 P.2d 655, 659 (Utah Ct.
App. 1997) (quotations and citation omitted). We are
particularly persuaded by the fact that the trial court had
already reserved a back-up trial date of February 3-4,
2005, less than two months away. We also conclude that
the sergeant's testimony was crucial, and therefore, had
the trial court not denied the State's continuance request,
there would have been "'a reasonable likelihood of a
more favorable result'" for the State. State v.
Torres-Garcia, 2006 UT App 45,P10, 131 P.3d 292
(citation omitted). Thus, the trial court's denial of the
continuance request "prejudiced the [State]." Longcrier,
943 P.2d at 659. [***16]


II. Dismissal with Prejudice


[*P24] The State also appeals the trial court's
decision to dismiss with prejudice the charges against
Defendant. The trial court concluded that dismissal with
prejudice was appropriate under Utah Rule of Criminal
Procedure 25(d) because the prosecutor had caused
unconstitutional delay in bringing Defendant to trial. See
Utah R. Crim. P. 25(d).


[*P25] Utah Rule of Criminal Procedure 25(d)
provides that, "[a]n order of dismissal based upon
unconstitutional delay in bringing the defendant to trial . .
. shall be a bar to any other prosecution for the offense
charged." 4 Id. Unconstitutional delay occurs when a
defendant's fundamental right to a speedy trial has been


violated. See 28 James Wm. Moore et al., Moore's
Federal Practice § 648.03[3][a] (3d ed. 1997)
(explaining that Federal Rule of Criminal Procedure
48(b), which governs dismissals for reasons of delay,
"implements the defendant's constitutional right to a
speedy trial"). Thus, in order to determine whether the
trial court correctly concluded that unconstitutional delay
occurred, we must ascertain whether defendant's [***17]
right to a speedy trial was violated.


4 Although not cited by the trial court, Utah
Code section 77-1-7 codifies Utah Rule of
Criminal Procedure 25(d). See Utah Code Ann. §
77-1-7(2) (2003).


[*P26] Under the Sixth Amendment, "the accused shall
enjoy the right to a speedy . . . trial." U.S. Const. amend.
VI. 5 The [**103] United States Supreme Court has
established four factors to balance in determining
whether a defendant's right to a speedy trial has been
violated: (1) the "[l]ength of delay," (2) "the reason for
the delay," (3) "the defendant's assertion of his right [to a
speedy trial]," and (4) the "prejudice to the defendant."
Barker v. Wingo, 407 U.S. 514, 530, 92 S. Ct. 2182, 33 L.
Ed. 2d 101 (1972).


5 The Utah Constitution also guarantees a right
to a speedy trial. See Utah Const. art. I, § 12.
"The speedy trial right reserved under the Utah
Constitution is no greater or lesser than its federal
counterpart." State v. Trafny, 799 P.2d 704, 708
n.12 (Utah 1990) (quotations and citation
omitted).


[***18] [*P27] Under Barker, a determination of what
constitutes a "presumptively prejudicial" delay "is
necessarily dependent upon the peculiar circumstances of
the case." Id. at 530-31. For example, for "serious, [more]
complex" crimes, a greater period of delay will be
tolerated. Id. at 531. Here, the police arrested Defendant
on February 11, 2004. The State filed an information
against Defendant that same day. On February 19, 2004,
Defendant was released from jail on bond. 6 The court
and both parties agreed to schedule Defendant's trial for
December 15, 2004, resulting in a total of 265 days from
Defendant's arrest to his trial. 7 However, had the trial
court granted the State's continuance request, the trial
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would likely have been continued to the predetermined
backup date of February 3, 2005, adding an additional
fifty days to the delay between Defendant's arrest and
trial. We determine the approximately 315 days between
Defendant's arrest and the February 3, 2005 trial date was
"potentially, but not necessarily, prejudicial." State v.
Woodland, 945 P.2d 665, 670 (Utah 1997) (concluding
delay of three years and one month in bringing defendant,
[***19] who had been charged with first and third
degree felonies, to trial was "substantial . . . enough to
trigger a threshold speedy trial inquiry"); see also State v.
Snyder, 932 P.2d 120, 130 (Utah Ct. App. 1997)
(determining that delay of one year and eight months for
class A misdemeanor charge was significant enough to
initiate examination of other three factors in speedy trial
analysis).


6 "In those instances where the defendant is
subject to incarceration or bail, the courts [will]
have to engage in [the] balancing" test under
Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33
L. Ed. 2d 101 (1972). United States v. Loud
Hawk, 474 U.S. 302, 311 n.13, 106 S. Ct. 648, 88
L. Ed. 2d 640 (1986).
7 The total number of days from Defendant's
arrest until the day of trial is 299. However, on
March 29, 2004, Defendant, in asking that the
requested continuance be extended until May 3,
2004, explicitly volunteered to "waive any speedy
[trial] requirements that might fall in there."
Because "[w]e . . . refuse[] to evaluate a speedy
trial claim when the right has been affirmatively
waived," State v. Woodland, 945 P.2d 665, 670
(Utah 1997), we do not count the thirty-four days
between March 29, 2004, and May 3, 2004, in our
determination of delay.


[***20] [*P28] Barker's second factor requires us to
examine "the reason[s] for the [315 day] delay." Barker,
407 U.S. at 530. When examining the reasons for the
delay, we keep several considerations in mind. First, in
Barker, the Supreme Court explained that "different
weights should be assigned to different reasons" for the
delay. Id. at 531. That is, a "neutral reason such as
negligence or overcrowded courts should be weighted
less heavily" than "[a] deliberate attempt to delay the trial
in order to hamper the defense." Id. Second, "'When a
defendant's [own] actions cause delay in the trial date, the


right to a speedy trial is temporarily waived by those
actions.'" Snyder, 932 P.2d at 130 (quoting State v. Hoyt,
806 P.2d 204, 208 (Utah Ct. App. 1991)). "This is true
whether or not the reason for the delay is meritorious."
State v. Ossana, 739 P.2d 628, 631 (Utah 1987).
Consequently, when a defendant affirmatively agrees to a
scheduled trial date and offers no subsequent objection to
that date, he cannot then turn around and count those
days leading up to the agreed upon trial [***21] date in
his determination of delay for speedy trial purposes. See
Snyder, 932 P.2d at 130; see also State v. Maestas, 815
P.2d 1319, 1321-22 (Utah Ct. App. 1991) (determining
that defendant had temporarily waived the right to a
speedy trial when he agreed to postpone trial, filed
several continuances, and changed counsel twice);
Hudson v. Commonwealth, 39 Va. App. 240, 572 S.E.2d
486, 489 (Va. Ct. App. 2002) (holding that where
"[defendant] affirmatively agreed to the trial date and
offered no claim of constitutional prejudice resulting
[**104] from the setting of the trial date," defendant
waived any constitutional speedy trial claim).


[*P29] Here, in considering the reasons for the delay,
the trial court focused primarily on the future delay that
would result if it granted the State's continuance rather
than the 265 day delay leading up to the day of trial. The
trial court did, however, assert that any additional delay
would have "added to the substantial delays that [we]re
not at all the fault[] of [D]efendant" who "ha[d] been
available and requested early dates."


[*P30] Upon review of the record, we conclude [***22]
that the trial court's finding as to the cause of the delay is
not supported by the record. Although the State is
primarily responsible for the additional fifty-day delay, 8


a fifty-day delay in and of itself is not "presumptively
prejudicial," Barker v. Wingo, 407 U.S. 514, 530, 92 S.
Ct. 2182, 33 L. Ed. 2d 101 (1972). See State v. Trafny,
799 P.2d 704, 706 (Utah 1990) (stating that "[a] 42-day
delay does not give rise to the level of per se prejudice,
nor is it presumptively prejudicial" for first-degree felony
charge). Therefore, we consider such delay in light of
"the peculiar circumstances of th[is] case," Barker, 407
U.S. at 530-31, specifically, the 265 day delay prior to the
scheduled trial date. See Snyder, 932 P.2d at 129
("Clearly defendant's [speedy trial] complaint cannot
arise from a delay of only two months; therefore, we
examine the length of time from the time the case was
remitted from this court until the time of the second
trial."). In considering the 315 day delay in its entirety,
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"blame [for the delay] can be laid at the door of both the
[State] and [Defendant]." State v. Banks, 720 P.2d 1380,
1386 (Utah 1986) [***23] (holding that reasons for
delay were attributable to both the state and the defendant
where the prosecutor failed to mail stipulation but
defendant's "counsel should have taken steps to locate
it").


8 Defendant's failure to abide by Utah Rule of
Criminal Procedure 12, however, arguably
contributed to the fifty-day delay since the State's
reliance on Defendant's failure necessitated its
continuance request the day of trial.


[*P31] Here, the State individually requested one
continuance and contributed to two of Defendant's
continuance requests by failing to timely provide
Defendant with a videotape of the arrest. Thus, the State
arguably contributed to approximately forty-nine days of
delay. 9 However, Defendant requested at least one
additional continuance and, moreover, requested that
three of the seven continuances be extended. For
example, on March 29, 2004, Defendant requested that
the continuance be extended until May 3, 2004. When the
trial court asked, "May 3rd? That's over a month away,"
defense [***24] counsel responded, "[W]e were going to
do it in two weeks, but that's spring break, and I'm afraid
it conflicts with my schedule." Likewise, on June 7, 2004,
Defendant requested an additional continuance of
approximately five weeks due, in large part, to defense
counsel's plans to be at "[s]cout camp and some other
out[-]of[-]state commitments." Finally, on July 12, 2004,
defense counsel asked that the State's requested
continuance be extended until August 9, 2004, rather than
into the following week, as the State had suggested. Thus,
in total, Defendant's actions delayed the trial by
approximately ninety-seven days. 10 Given Defendant's
requested continuance extensions, even if "meritorious,"
and the fact that the only continuance the Defendant did
not request or agree to was the State's final continuance
request on the day of trial, we conclude that
"[D]efendant's [own] actions cause[d or contributed to]
delay in the trial date." State v. Snyder, 932 P.2d 120, 130
(Utah Ct. App. 1997) (quotations and citation omitted)
(determining that where "defendant stipulated to one
continuance and requested another" his "own actions
played a major role in the [***25] length of the delay").


9 We do not count the May 3, 2004 joint request
for a thirty-five day continuance against either of


the parties. We also do not count the November 8,
2004 continuance request of seven days since it is
not clear from the record which party made that
request.
10 The ninety-seven day estimate includes the
thirty-four days between March 29, 2004, and
May 3, 2004, during which Defendant
affirmatively waived his right to a speedy trial.


[*P32] The third factor in the Barker balancing test asks
us to consider whether [**105] Defendant asserted his
right to a speedy trial. See Barker, 407 U.S. at 530.
"[F]ailure [by a defendant] to assert the right will make it
difficult for a defendant to prove that he was denied a
speedy trial." Id. at 532. In its order, the trial court
determined that "Defendant . . . ha[d] from the very
beginning of this case requested the [c]ourt set hearings
and the trial at the earliest possible dates." Our review
[***26] of the record, as well as Defendant's behavior
discussed in the previous paragraph, does not indicate
Defendant made an explicit or implicit assertion of his
right to a speedy trial any time prior to Defendant
objecting to the State's continuance on the day of trial. In
fact, in requesting an extension of the second continuance
until May 3, 2004, defense counsel stated "[Defendant]
would waive any speedy trial requirements that might fall
in there."


[*P33] Lastly, the fourth and final Barker factor
necessitates our review of any "prejudice to [D]efendant."
Id. at 530. In Barker, the Supreme Court indicated that
prejudice should be evaluated in light of three concerns:
"(i) to prevent oppressive pretrial incarceration; (ii) to
minimize anxiety and concern of the accused; and (iii) to
limit the possibility that the defense will be impaired. Of
these, the most serious is the last." Id. at 532.


[*P34] To begin, because Defendant was only in jail for
eight days, it is obvious that no prejudice to Defendant
resulted from "oppressive pretrial incarceration." Id.; see
also State v. Banks, 720 P.2d 1380, 1386 (Utah 1986)
[***27] (finding no prejudice to defendant under the
Barker analysis and emphasizing that in that case the
defendant "was not incarcerated while waiting for a
decision to be rendered"); State v. Cruz, 2002 UT App 99
(mem.) (noting that defendant was only incarcerated for a
month and six days in finding no "oppressive pretrial
incarceration"). Second, the trial court concluded that
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"the anxiety [Defendant] suffer[ed] having been charged
with serious criminal offenses and not being able to have
them resolved in a timely fashion" was prejudicial.
Further, the trial court determined that the financial
burden resulting from the case not being tried
"amount[ed] to a taking . . . without justification or due
process" and thus prejudiced Defendant. We conclude
that any claimed "anxiety and concern" suffered by
Defendant was "vitiated by his failure to . . . seek prompt
disposition of his case." State v. Miller, 747 P.2d 440,
443 (Utah Ct. App. 1987). Finally, Defendant's objection
to the continuance because it "would be prejudicial . . .
not to have the trial in the month of December but to
bump it off when all the debts hit in February" because
jurors would [***28] be less lenient in February fails to
"indicate[] that his ability to effectively defend himself
was [and would be] compromised by the delay." State v.
Maestas, 815 P.2d 1319, 1322 (Utah Ct. App. 1991).


[*P35] In conclusion, we hold that any delay that
occurred in this case, or would have occurred had the trial


court granted the State's continuance request, does not
constitute unconstitutional delay. Thus, we conclude that
the trial court erred in dismissing the information against
Defendant with prejudice.


CONCLUSION


[*P36] In summary, we reverse the trial court's
decision to deny the State's motion for a continuance and
its decision to dismiss the information against Defendant
with prejudice. We therefore remand for trial on all
charges.


Judith M. Billings, Judge


[*P37] WE CONCUR:


Pamela T. Greenwood,


Associate Presiding Judge


William A. Thorne Jr., Judge
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OPINION


[**104] McHUGH, Judge:


[*P1] Cheriff Sarkis Mahi appeals from a jury
verdict convicting him of one count of aggravated
burglary, a first degree felony; one count of robbery, a
second degree felony; and one count of aggravated
assault, a third degree felony. See Utah Code Ann. §§
76-5-103, -6-203, -6-301 (2003). Mahi argues (1) that the
trial court incorrectly refused to consider his motion to
dismiss his case for failure to comply with Utah's speedy
trial statute, see id. § 77-29-1 (2003); (2) that the trial
court abused its discretion by failing to declare a mistrial
after the prosecution introduced evidence from which it
was apparent that Mahi was incarcerated at the time of
trial; and (3) that his trial counsel [***2] provided
ineffective assistance by failing to accept the trial court's
offer of a curative instruction after the evidence of


incarceration was introduced. We affirm in part and
remand for further proceedings consistent with this
opinion.


BACKGROUND


[*P2] Early on the morning of April 25, 2002, Mahi
and Blaine Black kicked in the door of Benito
Gonzales-Torres's apartment. Mahi and Black were
wearing masks and told Gonzales-Torres they were from
the Federal Bureau of Investigation.


[*P3] Mahi hit Gonzales-Torres in the face with a
flashlight and a lamp, and then began ransacking the
apartment while Black held Gonzales-Torres's face and
rubbed it into the floor. Black also removed
Gonzales-Torres's ring, almost detaching his finger. The
attack [**105] left Gonzales-Torres in pain all over his
body and with marks on his face. Victor Gutierrez,
Gonzales-Torres's roommate, testified that Mahi came
into his bedroom and searched the pockets of his pants.
Mahi took $ 1600 to $ 1700 in cash from
Gonzales-Torres's wallet and a paycheck.


[*P4] Gonzales-Torres screamed for help during the
attack, and his cousin, Alfredo, came from an adjoining
apartment after about twenty minutes. Alfredo [***3]
held Black down while Gonzales-Torres chased Mahi.


[*P5] Salt Lake City Police Officer Shellie Woods
responded to a call about a fight and saw
Gonzales-Torres running down the street covered in
blood. Officer Woods went back to the apartment with
Gonzales-Torres, where she noticed that the doorframe
appeared to have been kicked in and the apartment was in
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disarray. Black, who was still being subdued by Alfredo,
was arrested after Gonzales-Torres's ring was found in
his pocket. Black was convicted of aggravated burglary
and robbery, and later testified at Mahi's trial, implicating
Mahi in the robbery.


[*P6] Mahi escaped and was not caught until
December 4, 2002, when Salt Lake City Police Officer
David Hendricks saw one man chasing another man
down the street in the same area where the robbery had
occurred. Officer Hendricks stopped one of the men, who
turned out to be Gonzales-Torres. Gonzales-Torres told
him about the April attack and said he was chasing Mahi
because he recognized him as his assailant. Officer
Hendricks then stopped Mahi and arrested him.


[*P7] While Mahi was in custody, on June 20,
2003, he executed a disposition request under Utah's
speedy trial [***4] statute, see Utah Code Ann. §
77-29-1 (2003), asking that the charges against him be
resolved. An authorized agent at the jail received and
signed the request on July 15, 2003. On the first day of
trial, October 28, 2003, Mahi moved to have the charges
dismissed, arguing that trial had not taken place within
120 days of the delivery of his written disposition
request, as required by Utah Code section 77-29-1. The
trial court declined to consider the motion at that time,
and Mahi did not raise the issue again at any time during
the proceedings.


[*P8] On June 26, 2003, police conducted a lineup
in connection with the robbery of Gonzales-Torres and
Gutierrez. After being informed of the upcoming lineup,
Mahi changed his appearance from his booking
photograph by growing a beard and shaving the center of
his head to mimic male pattern baldness. Mahi also
covered his face with a gray substance in an attempt to
darken his complexion. Nonetheless, Gonzales-Torres
identified Mahi as the intruder.


[*P9] At trial, Mahi testified and denied
involvement in the incident. A jury nevertheless
convicted him of all the charges, and the trial court
sentenced [***5] him to five years to life for aggravated
burglary, one to fifteen years for robbery, and zero to five
years for aggravated assault, all to run consecutively.
Mahi appeals his convictions.


ISSUES AND STANDARDS OF REVIEW


[*P10] First, we review the trial court's refusal to


consider Mahi's motion to dismiss under the speedy trial
statute for correctness. See State v. Heaton, 958 P.2d 911,
914 (Utah 1998). Second, "[a] trial court has discretion to
grant or deny a motion for a mistrial and its decision will
remain undisturbed absent an abuse of that discretion. A
defendant has the burden of persuading this court that the
conduct complained of prejudiced the outcome of the
trial." State v. Kohl, 2000 UT 35, P20, 999 P.2d 7
(quotations and citation omitted). "Unless a review of the
record shows that the court's decision is plainly wrong in
that the incident so likely influenced the jury that the
defendant cannot be said to have had a fair trial," we will
not find an abuse of discretion. Id. Finally, when a claim
of ineffective assistance of counsel is raised for the first
time on appeal, as in this case, we resolve the issue as a
matter of law. [***6] See State v. Strain, 885 P.2d 810,
814 (Utah Ct. App. 1994).


ANALYSIS


I. Utah's Speedy Trial Statute


[*P11] Mahi first contends that the trial court failed
to comply with Utah's speedy trial statute, which
provides:


[**106] (1) Whenever a prisoner is
serving a term of imprisonment in the state
prison, jail or other penal or correctional
institution of this state, and there is
pending against the prisoner in this state
any untried indictment or information, and
the prisoner shall deliver to the warden,
sheriff or custodial officer in authority, or
any appropriate agent of the same, a
written demand specifying the nature of
the charge and the court wherein it is
pending and requesting disposition of the
pending charge, he shall be entitled to
have the charge brought to trial within 120
days of the date of delivery of written
notice.


. . . .


(4) In the event the charge is not
brought to trial within 120 days . . . and
defendant or his counsel moves to dismiss
the action, the court shall review the
proceeding. If the court finds that the
failure of the prosecuting attorney to have
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the matter heard within the time required
is not supported by good cause, whether
[***7] a previous motion for continuance
was made or not, the court shall order the
matter dismissed with prejudice.


Utah Code Ann. § 77-29-1 (2003). "The statute is
designed to protect the constitutional right of prisoners to
a speedy trial and to more precisely define what is meant
by speedy trial" as constitutionally guaranteed. State v.
Lindsay, 2000 UT App 379, P6, 18 P.3d 504 (quotations
and citations omitted). "After a prisoner appropriately
requests speedy resolution of pending charges, the burden
shifts to the prosecution to commence trial within the
120-day period set out in the statute. 1 However, the
request must comply with the requirements of the statute
in order to be effective." Id. at P7 (citation omitted).


1 While the burden is on the prosecutor to
commence trial within 120 days of a defendant's
disposition request, a defendant must raise the
issue in a meaningful way before the trial court.
Here, Mahi waited until the beginning of trial to
make his perfunctory motion to dismiss under
section 77-29-1, see Utah Code Ann. § 77-29-1
(2003), which the judge declined to consider at
that time. Moreover, Mahi did not raise the issue
again at any time during the proceedings or in a
motion to set aside the verdict. Under the facts of
this case, where counsel waited until the morning
of trial to raise the speedy trial issue, it was not
unreasonable for the district judge to proceed with
evidence while the jury was empaneled.


[***8] [*P12] We apply a two-step inquiry to
determine whether dismissal was required under section
77-29-1. First, we "must determine when the 120-day
period commenced and when it expired." State v.
Hankerson, 2005 UT 47, P6, 122 P.3d 561, 531 Utah
Adv. Rep. 7 (quotations and citation omitted). Second, if
it is determined that the trial was held outside the 120-day
period, we determine whether good cause excused the
delay. See id. If good cause is not shown, the case must
be dismissed. See id.


[*P13] As described above, Mahi executed the
request on June 20, 2003, and it was signed by the
authorized agent on July 15, 2003. Mahi argues that the
120 days began to run on June 20, and, in violation of the
statute, 128 days transpired between that date and the


commencement of trial on October 28, 2003. The
prosecution, however, asserts that the 120 days
commenced running on July 15, 2003, the day that the
authorized agent at the jail received the notice.


[*P14] The statute states that the 120 days begins
running on the "date of delivery of written notice." Utah
Code Ann. § 77-29-1 (emphasis added). Prior decisions of
the Utah Supreme [***9] Court and this court establish
that the delivery date is the date the warden or authorized
agent receives and signs the notice, rather than the date it
is executed or filed by the prisoner. See Hankerson, 2005
UT 47 at P7 (providing that disposition period was set to
expire 120 days from the prison's receipt of notice, not
120 days from prisoner's execution of notice); State v.
Heaton, 958 P.2d 911, 916 (Utah 1998) (providing that
120-day disposition period began on September 3, the
date of receipt by the authorized agent, even though
prisoner filed notice on August 25); State v. Pedockie,
2004 UT App 224, P24, 95 P.3d 1182 (stating that parties
agreed that 120-day period commenced on date of
prison's receipt of notice), cert. granted, 106 P.3d 743
(Utah 2004). We therefore conclude that here, the
120-day period must be calculated from the date the
[**107] disposition notice was received by the warden or
his authorized agent.


[*P15] The trial court has not entered findings on
the date the 120-day period commenced, and the defense
has raised issues of fact concerning the dates reflected on
the notice. Therefore, we remand [***10] to the trial
court for the entry of the factual findings necessary to
determine whether Mahi's right to a speedy trial has been
violated.


II. Evidence of Mahi's Incarceration


[*P16] Mahi next contends that the trial court
abused its discretion by failing to grant a mistrial after the
State introduced evidence suggesting he was incarcerated
during trial. Mahi complains that in violation of rule
404(b) of the Utah Rules of Evidence, 2 two jail officials
testified that they picked him up for the lineup at his jail
cell and that he attempted to alter his appearance by
darkening his skin and shaving his head. Mahi argues that
the testimony of the jail officials is akin to compelling an
accused to appear before a jury in prison clothes, in
violation of his or her constitutional rights. See State v.
Kohl, 2000 UT 35, P21, 999 P.2d 7. He asserts that the
testimony that made it obvious he was incarcerated was
"so potentially prejudicial as to create a substantial risk of
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fundamental unfairness in a criminal trial." Chess v.
Smith, 617 P.2d 341, 344 (Utah 1980).


2 In relevant part, rule 404(b) states: "Evidence
of other crimes, wrongs or acts is not admissible
to prove the character of a person in order to show
action in conformity therewith." Utah R. Evid.
404(b).


[***11] [*P17] The State counters that the
testimony was introduced in response to defense
counsel's opening statement, which "opened the door" to
this evidence. The defense argued that Mahi was made a
scapegoat for the crimes because he was a prankster and
an easy target. As an example of Mahi's nature, defense
counsel used a blown-up photograph of Mahi at the
lineup showing him dressed in prison clothes, with a
partially shaved head, with an Amish-type beard, and
with his face unevenly darkened with pencil lead. The
State argues that it was entitled to respond to that
evidence with the testimony from the jail officials. We
agree. A party cannot introduce potentially inflammatory
evidence and then later complain when the opposing
party attempts to rebut it. See State v. Tillman, 750 P.2d
546, 559-61 (Utah 1987); State v. Bowman, 945 P.2d
153, 157 (Utah Ct. App. 1997).


[*P18] The jury could have reasonably inferred
from the defense's opening statement that Mahi was
incarcerated. Because the theory of the defense centered
around Mahi's altered and foolish appearance at the
prison lineup, the jail officials were allowed to explain
the events leading [***12] up to the lineup, including
making reference to Mahi being picked up from his jail
cell, where the use of the pencil lead was observed. The
testimony of the jail officials was properly admitted to
rebut the defense's discussion of the same events during
opening statements. The trial court therefore did not
abuse its discretion in refusing to grant a mistrial on the
basis of this evidence.


III. Ineffective Assistance of Counsel


[*P19] Finally, Mahi contends that his trial counsel
was ineffective because he did not accept the judge's
offer to give a curative instruction. After the court denied
Mahi's motion for a mistrial, the judge offered to alleviate
any prejudice by instructing the jury that "they were to
disregard the issue of [Mahi's] custody." Defense counsel
did not respond to the court's offer, and Mahi now claims
this was a violation of his Sixth Amendment right to


effective assistance of counsel.


[*P20] To prevail on this claim, Mahi must
establish both parts of the test set forth in Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984). First, he must show that "his counsel's
performance 'fell below an objective standard of
reasonableness. [***13] '" State v. Strain, 885 P.2d 810,
814 (Utah Ct. App. 1994) (quoting Strickland, 466 U.S.
at 688). Second, he must demonstrate that "counsel's
performance prejudiced [him]." Id. To meet the first
prong of the Strickland test, Mahi must point to specific
instances in the record [**108] where assistance was
inadequate and also "must overcome 'a strong
presumption that counsel's conduct falls within a wide
range of reasonable professional assistance.'" Id. (quoting
Strickland, 466 U.S. at 689). We do not "second-guess
trial counsel's legitimate strategic choices, however
flawed those choices might appear in retrospect." Id.
(quotations and citations omitted). Because of this strong
presumption of competence, we need not find that
counsel followed a specific trial strategy; rather, "we
need only articulate some plausible strategic explanation
for counsel's behavior." State v. Tennyson, 850 P.2d 461,
468 (Utah Ct. App. 1993). "An ineffective assistance
claim succeeds only when no conceivable legitimate
tactic or strategy can be surmised from counsel's actions."
Id.


[*P21] Mahi cannot meet the first [***14]
Strickland prong. It is plausible, and even likely, that trial
counsel did not respond to the judge's offer to instruct the
jury about the incarceration evidence because he did not
want to draw further attention to the testimony. This
tactic was legitimate, and thus, we cannot agree with
Mahi that counsel's performance fell below an objective
standard of reasonableness. We therefore reject Mahi's
ineffective assistance claim.


CONCLUSION


[*P22] The calculation of 120 days for purposes of
Utah's speedy trial statute commences on the date the
notice of disposition is received by the warden or his
agent. This matter is remanded to the trial court for the
entry of findings and conclusions on whether the State
tried Mahi within 120 days of the receipt of that notice.
The trial court did not abuse its discretion by failing to
grant a mistrial based on the admission of evidence of
Mahi's incarceration during trial, because Mahi himself
"opened the door" to this testimony. Finally, Mahi's trial
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counsel was not ineffective because he exercised a
legitimate trial strategy by failing to accept the trial
court's offer to give a curative jury instruction.
Accordingly, we affirm in part [***15] and remand for
further proceedings consistent with this opinion.


Carolyn B. McHugh, Judge


[*P23] WE CONCUR:


James Z. Davis, Judge


William A. Thorne Jr., Judge
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OPINION


[*1049] Defendant Tony W. Matsamas appeals
from his jury convictions of rape of a child and sodomy
on a child. See Utah Code Ann. §§ 76-5-402.1, -403.1
(1990). Matsamas argues, inter alia, that his convictions
should be reversed because the trial court failed to make
proper findings under section 76-5-411(2) of the Code
before admitting evidence of the child victim's hearsay
statements. Utah Code Ann. § 76-5-411(2) (1990). We
agree and reverse and remand. [*1050] For that reason,


we need not reach defendant's other arguments.


On February 23, 1986, four-year-old S.N. and her
family attended a party at the Matsamas home, where
defendant Tony W. Matsamas resided with his parents.
Matsamas was present at the party but stayed in his
downstairs [**2] bedroom for most of the evening.


S.N.'s mother testified at trial that after the party,
S.N. was very quiet and insisted that on the way home,
her mother sit in the back seat of the car with her so that
S.N. could sit on her mother's lap. S.N.'s mother further
testified that a few days later, S.N. observed her sister
drinking a beer and said, "Oh beer. Yucky. I hate that
stuff." When S.N.'s mother asked S.N. when she had
tasted beer, S.N. replied, "Little Tony gave it to me." The
mother testified that later that day, S.N. stated that
Matsamas had "touched" her but refused to say anything
more. The next day, S.N. again told her mother that
Matsamas had touched her and that he had "hurt" her.


S.N.'s mother called the Rape Crisis Center and was
referred to Primary Children's Hospital. S.N.
subsequently was referred to Jan Foutz, a clinical social
worker. S.N. also met with Dr. Ann Tyler, a psychologist,
and was examined by Dr. Thomas Jones, a gynecologist.
Dr. Tyler concluded that the child had been sexually
assaulted, and Dr. Jones found such sexual assault likely.


Matsamas was charged with one count of rape of a
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child under the age of 14 in violation of section
76-5-402.1 of the Code [**3] and one count of forcible
sodomy upon a child under the age of 14 in violation of
section 76-5-403.1 of the Code. See Utah Code Ann. §§
76-5-402.1, -403.1 (1990).


At trial, held October 13th to October 20th of 1987,
S.N. testified that Matsamas had "touched her." She was
given anatomically correct dolls to use in describing
where she had been touched. When asked where she had
been touched, she pointed to the genital area and to the
mouth of the female doll. When asked what she had been
touched with, she pointed to the genital area of the male
doll.


S.N.'s mother testified that S.N. told her that "Little
Tony" had touched her at the party and that she had
nightmares about him "putting himself" in her mouth.


The social worker who interviewed S.N., Ms. Foutz,
testified that S.N. told her that at the party, "Little Tony"
had pinched her, that he touched her with his hand
underneath her underwear, and that he had touched her
vaginal area with his penis with a rubbing or poking
motion which hurt her. Ms. Foutz also testified that S.N.
said that "Little Tony" had pulled his penis off because
she had told him to and that he had got a giant rock from
outside and "landed it" on her.


Dr. [**4] Tyler testified that S.N. told her that at the
party, "Little Tony" had put his finger in her vagina, that
he had touched her with his "tallywhacker," and that
"Little Tony" was lying about something because he said
that he hadn't hurt her.


Dr. Jones testified that he examined S.N. for
evidence of sexual abuse on March 28, 1986, and found
that she was carrying genital chlamydia, a disease almost
invariably transmitted sexually. However, he further
testified that other than the presence of the disease, S.N.'s
vagina did not show physical evidence of intercourse.


The jury found defendant guilty of rape of a child
and sodomy on a child, both first degree felonies.
Matsamas was sentenced to a minimum mandatory prison
term of ten years to life on each count. The two sentences
were to run concurrently.


On appeal, Matsamas contends that the trial court
committed reversible error when it allowed Ms. Foutz,
Dr. Tyler, and S.N.'s mother to relate the hearsay


statements S.N. had made to them about the alleged
incident. He argues that the trial court failed to make the
express findings required by subsection 76-5-411(2) of
the Code prior to the admission of hearsay statements by
a child victim [**5] of alleged abuse.


Section 76-5-411 of the Code states in relevant part:


[*1051] (1) Notwithstanding any rule of evidence, a
child victim's out of court statement regarding sexual
abuse of that child is admissible as evidence although it
does not qualify under an existing hearsay exception, if:


(a) the child is available to testify in court or as
provided by Subsection 77-35-15.5(2) or (3);


(b) in the event the child is not available to testify in
court or as provided by Subsection 77-35-15.5(2) or (3),
there is other corroborative evidence of the abuse; or


(c) the statement qualifies for admission under
Subsection 77-35-15.5(1).


(2) Prior to admission of any statement into evidence
under this section, the judge shall determine whether the
interest of justice will best be served by admission of that
statement. In making this determination the judge shall
consider the age and maturity of the child, the nature and
duration of the abuse, the relationship of the child to the
offender, and the reliability of the assertion and of the
child.


Utah Code Ann. § 76-5-411 (Supp. 1986) (amended
1990).


In State v. Nelson, 725 P.2d 1353 (Utah 1986), we
discussed the requirements of [**6] subsection (2),
which was then the last two sentences of subsection (1),
and emphasized their importance:


The admission of hearsay statements may offend the
confrontation clauses of both the state and federal
constitutions unless such hearsay statements exhibit
particularized guarantees of trustworthiness. Subsection
76-5-411(1) [now subsection (2)] specifically addresses
the trustworthiness issue by listing a number of factors
the trial judge must consider before admitting such
evidence. These factors are intended to prompt a
comprehensive inquiry into all the circumstances
surrounding the child's out of court statement in order to
determine its reliability. It is noteworthy that subsection
76-5-411(1) requires a determination of reliability
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without regard to whether the hearsay declarant is
available. The importance of such an inquiry cannot be
overemphasized.


In any case involving a proffer of hearsay statements
by a child victim, the trial court must make an in-depth
evaluation of the proposed testimony as required by
subsection 76-5-411(1). This inquiry may require
consideration of some matters not specifically mentioned
in the statute. For example, to determine the [**7]
reliability of the statement, a court should consider how
soon after the event it was given, whether the statement
was spontaneous, the questions asked to elicit it, the
number of times the statement was repeated or rehearsed,
and whether the statement is reproduced verbatim in
court, viz., tape recording, video tape, or otherwise. The
trial court should then enter findings and conclusions
regarding each of the factors listed in the statute to
explain its reasons for admitting or excluding the
testimony. Only when these steps are taken can a
defendant be assured that the statutorily required
appraisal has been made. Further, only when such steps
are taken can this Court properly perform its appellate
review function.


Nelson, 725 P.2d at 1356 n.3 (bracketed material and
emphasis added) (citations omitted).


In Nelson, we stated that we would hold trial courts
accountable for making these findings in cases tried after
Nelson was decided. Id. at 1356; and see also State v.
Fulton, 742 P.2d 1208, 1218-19 (Utah 1987). And our
post-Nelson decisions stressed the critical nature of the
requirement of findings on [**8] reliability. See State v.
Lenaburg, 781 P.2d 432, 436 (Utah 1989); State v.
Lamper, 779 P.2d 1125, 1129 (Utah 1989); State v.
Webb, 779 P.2d 1108, 1112 (Utah 1989); State v. Van
Matre, 777 P.2d 459, 461-62 (Utah 1989).


In the present case, the admission of S.N.'s hearsay
statements was first questioned in a motion in limine
before Judge Dee in January of 1987, over nine months
before trial and four months after Nelson was decided.
There, defendant's counsel argued that S.N.'s hearsay
testimony [*1052] should not be allowed under section
76-5-411 because it violated his constitutional right to
confront the witness. The State argued that because there
was corroborative evidence of the abuse, the court should
allow the hearsay testimony. Judge Dee agreed with the
State and denied defendant's motion to suppress the


hearsay.


The next time the issue was raised was at trial before
Judge Uno. At the beginning of the trial, defendant's
counsel made a motion to the court asking it to make the
findings required under section 76-5-411. The court
denied the motion, stating that it would not rule on the
admissibility of [**9] any testimony until that testimony
was before the court during the trial. Just before the first
witness was called to the stand, defendant's counsel again
asked the court to make the findings. Judge Uno again
denied defendant's motion.


Later in the trial, the State asked Ms. Foutz to testify
as to who had abused S.N. Defense counsel objected to
the question, stating that the witness would base her
answer on the hearsay testimony of S.N. Defense counsel
argued that the witness could not answer the question
until the court had made the proper findings under section
76-5-411(2) regarding S.N.'s hearsay statements. The
State responded that it had met the requirements of
section 76-5-411 because the child was available and
there was corroborating evidence of the abuse. Defendant
then pointed out to the court the additional requirements
of section 76-5-411(2) that had to be met even if the child
was present.


The court, after hearing these arguments, stated:


Taking into consideration the age and maturity of the
child, the nature and duration of the abuse, . . . the
relationship of the child to the defendant, . . . the
reliability of the assertion and of the child. . . . That
hearsay statement [**10] that may be testified to, I think
would assist not only the court, but the jury in terms of
making a determination as to whether this actually took
place or not.


The judge then admitted the hearsay. Still later in the
trial, defense counsel objected to the admission of S.N.'s
hearsay statements made to Dr. Tyler and Ms. Newman.
Again, Judge Uno overruled the objection.


Viewing Judge Uno's ruling in light of section
76-5-411(2) and Nelson, we conclude that the court erred
by not making the necessary reliability findings. In the
brief statement purporting to explain its decision to admit
the hearsay, the court merely quoted the terms of section
76-5-411(2) and then ordered the testimony admitted. It
made no specific findings as to what the facts relevant to
reliability were nor explained how these facts supported
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the conclusion of admissibility. The only reason the court
gave for admitting the testimony was that it might help
the jury and the court decide what had occurred. Thus,
instead of making specific findings and conclusions
demonstrating a careful appraisal of all factors relevant to
a determination of statutory and constitutional reliability,
the court admitted the testimony [**11] based only on
the supposed need for it. This was clear error. 1


1 For an admirably clear explanation of the
proper way for a trial judge to make the necessary
section 76-5-411(2) reliability determination
before admitting an alleged child victim's hearsay
testimony, see the Utah Court of Appeals decision
in State v. Reiners, 803 P.2d 1300, 151 Utah Adv.
Rep. 17 (Utah Ct. App. 1990).


The State implicitly acknowledges that Nelson was
not followed. However, it argues that even if the trial
court erred, defendant waived his right to appeal the
admission of the hearsay testimony of Ms. Foutz, Dr.
Tyler, and S.N.'s mother because defense counsel did not
object to the testimony until trial. The State contends that
this is too late for the lodging of such an objection under
rule of criminal procedure 12(b)(2). Utah R. Crim. P.
12(b)(2). Under 12(b)(2), a party who wishes to object to
the admissibility of evidence must do so at least five days
prior to trial. A party who fails to make a clear and timely
objection [**12] waives the right to raise the issue at the
appellate level. See State v. Van Matre, 777 P.2d 459,
463 (Utah 1989); State v. Eldredge, 773 P.2d 29, 35
(Utah [*1053] 1989); State v. Fulton, 742 P.2d 1208,
1214-16 (Utah 1987).


The problem with the State's argument is that
whatever the requirements of rule 12(b)(2), Judge Uno
chose not to treat defendant's failure to raise the issue
with him before the first day of trial as a waiver. Instead,
he proceeded to consider the claim. Therefore, the
objection was preserved for appeal. The judge effectively
waived the requirements of rule 12. See Utah R. Crim. P.
12(b)(2). 2


2 Rule 12(b)(2) states in pertinent part:


(b) Any defense, objection or request,
including request for rulings on the admissibility
of evidence, which is capable of determination
without the trial of the general issue may be raised
prior to trial by written motion. The following
shall be raised at least five days prior to the trial:


. . . ;


(2) motions concerning the admissibility of
evidence[.]


Utah R. Crim. P. 12(b)(2).


[**13] The State next argues that any error was
harmless. We only reverse a verdict where the lower
court committed harmful error. See, e.g., State v. Van
Matre, 777 P.2d 459, 461-62 (Utah 1989); State v.
Rimmasch, 775 P.2d 388, 407 (Utah 1989); State v.
Verde, 770 P.2d 116, 121 (Utah 1989). An error is
harmful if there is "a reasonable likelihood that the error
affected the outcome in the trial court." Verde, 770 P.2d
at 121. Phrased differently, the question is whether our
confidence in the verdict has been undermined. State v.
Knight, 734 P.2d 913, 920 (Utah 1987); see also State v.
Lenaburg, 781 P.2d 432, 437 (Utah 1989); State v.
Nelson, 777 P.2d 479, 481 (Utah 1989).


In the present case, the trial court allowed the
hearsay testimony into evidence on the stated basis that
the evidence would "assist" the jury and court in
understanding "whether this took place or not." Plainly,
the trial court placed some importance on the hearsay.
Moreover, the other evidence of the two crimes charged,
sodomy and rape, was slight. The child did have a vaginal
[**14] infection. However, her testimony about
defendant's conduct was general. The hearsay may have
been essential to prove the necessary elements of at least
the crime of rape, which includes the requirement of
penetration. See Utah Code Ann. § 76-5-407(2) (1990);
see also State v. Simmons, 759 P.2d 1152, 1154 (Utah
1988); State v. Gehring, 694 P.2d 599, 600 (1984). Under
these circumstances, we are unable to conclude that the
admission of the extensive hearsay testimony of four
adults that was explicit in nature constitutes harmless
error. See Rimmasch, 775 P.2d at 407-08. We therefore
reverse the conviction. 3


3 Because we find a failure to comply with
section 76-5-411 and find the error not to be
harmless under the standard used to appraise
nonconstitutional error, there is no need to decide
whether some stricter federal or state
constitutional error analysis might be required
under other circumstances. See State v. Tuttle, 780
P.2d 1203, 1213 (Utah 1989); State v. Bell, 770
P.2d 100, 106 n.12 (Utah 1988); State v.
Hackford, 737 P.2d 200, 204 (Utah 1987).
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[**15] Defendant makes a number of other
arguments on appeal. He asserts that the prosecution
failed to produce discovery in a timely fashion, that the
prosecution failed to reveal exculpatory evidence, that the
trial court improperly admitted certain types of expert
testimony, and that the trial court considered improper
factors in making its sentencing decision. Although these
claims may have some merit, we need not address them
because we have already reversed and remanded the case
on defendant's first contention. Further, many of these
issues are now moot, and those which are not can be
addressed on retrial.


There is one matter upon which we comment
because of the likelihood of retrial and because it bears
on all cases where an effort is made to introduce
out-of-court hearsay statements by alleged child victims
under section 76-5-411. The United States Supreme
Court decision in Idaho v. Wright, U.S. , 110 S. Ct.
3139, 111 L. Ed. 2d 638 (1990), handed down this past
summer, suggests a limitation on the factors a court may
consider in determining whether "the interest of justice"
will best be served by the admission of such hearsay
statements. Specifically, Wright held that [**16] when a
court is determining whether there has been an [*1054]
adequate showing of the "particularized guarantees of
trustworthiness" required by the confrontation clause of
the sixth amendment, see U.S. Const. amend. VI, it may
not consider the presence of evidence corroborating the
truth of the matter asserted in the proffered hearsay.
Rather, the court is limited to examining "the totality of
circumstances that surround the making of the statement
and that render the declarant particularly worthy of
belief." Wright, U.S. at , 111 L. Ed. 2d at 655-56.


The Wright decision has obvious implications for
admissibility determinations made under section
76-5-411(2). First, in any case where the declarant is
found "unavailable" within the meaning of section
76-5-411(1)(b), see State v. Webb, 779 P.2d 1108,
1112-13 (Utah 1989), the trial court may not rely on the
presence of corroborating evidence in determining under
section 76-5-411(2) that the "interest of justice" warrants
admission of that hearsay. This is because we have
construed section 76-5-411(2) as demanding a
determination of reliability that will at least satisfy
federal and state confrontation [**17] clause concerns.
See State v. Nelson, 725 P.2d 1353, 1355-56 n.3.


A second consequence of Wright, and the limitation


it imposes on a constitutional reliability determination, is
that trial courts and counsel can no longer rely on
language in some of our opinions suggesting that the
presence of corroborative evidence may be among the
factors considered in determining the reliability under
76-5-411(2) and hence, the admissibility of hearsay
statements, even if the witness is not unavailable. See
generally State v. Webb, 779 P.2d 1108 (Utah 1989);
State v. Van Matre, 777 P.2d 459 (Utah 1989); State v.
Loughton, 747 P.2d 426 (Utah 1987); Nelson, 725 P.2d
1353. If we are to construe section 76-5-411(2) as
constitutional, we cannot legitimately read its language,
which requires an "interest of justice" reliability
determination in every case where child victim hearsay is
offered, to permit the consideration of corroborative
evidence where the child is available to testify but to
prohibit it where the child is unavailable. Therefore, we
conclude that under section 76-5-411(2), the presence
[**18] of evidence tending to corroborate the truth of the
matter asserted in hearsay statements of an alleged child
victim can never be considered by a court in making the
"interest of justice" reliability determination.


We also note that the Wright majority specifically
declined to address the question of whether the
confrontation clause might have application to the
admission of hearsay statements of a child witness who
was present at trial. Wright, U.S. at , 111 L. Ed. 2d at
652. In the past, we have assumed that if a child witness
is present and subject to cross-examination, the
confrontation clause's values are satisfied. See Nelson,
725 P.2d at 1356. The Wright opinion may be indicating
that when the hearsay statements are of children, the
confrontation clause may require more than where adults
are concerned.


In light of the foregoing, prudence bolsters our
construction of section 76-5-411(2) as excluding
consideration of corroborating evidence even where the
alleged child victim is present. If the presence of such
evidence is not considered in determining admissibility,
subsequent changes by the United States Supreme Court
in the previously [**19] accepted view of the
confrontation clause's requirements are less likely to
result in the overturning of convictions based on the
admission of hearsay testimony.


Returning to the present case, we note that the
principal factor relied upon by the State in arguing to
Judge Uno that he should admit the various hearsay
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statements was the presence of corroborative evidence in
the form of a vaginal infection. We cannot tell if Judge
Uno relied upon this evidence, because he did not make
the necessary section 76-5-411(2) findings. If this matter
is presented again on retrial, the court should not consider
the presence of any such corroborative evidence in ruling
on the admissibility of the hearsay statements.


[*1055] Finally, we note our deep concern about
the rising number of crimes against children. There is no
other crime which shocks the conscience of society as
does the sexual abuse of a helpless child. The physical
and emotional trauma that results from these crimes can
be devastating. However, it is because of the strong
emotions which surround these cases that we must insure
that trial proceedings are fair and that the rights of all
concerned are protected. As we said in Rimmasch, the
[**20] only occurrence worse than the sexual abuse of a
child would be the conviction and incarceration of an
innocent defendant based on "misleading and unreliable
testimony." State v. Rimmasch, 775 P.2d 388, 390 (Utah
1989) (quoting Note, The Unreliability of Expert
Testimony on the Typical Characteristics of Sexual Abuse
Victims, 74 Geo. L.J. 429, 451 (1985)). The findings
required by section 76-5-411 and by Nelson assure that
the constitutional right of confrontation is not infringed
and that a child's hearsay testimony admitted in a sexual
abuse case is reliable. Thus, there must be strict
adherence to the findings requirement. This is not a
peripheral administrative concern, but one which goes to
the core of the prosecution's fairness.


In this case, if the State had refrained from objecting
to defendant's legitimate requests for the findings and if
the trial court had properly made the findings which are
clearly required by statute and case law, we might not be
forced to take the action we do today. Reversed and
remanded.


CONCUR BY: STEWART


CONCUR


STEWART, Justice: (Concurring)


I concur in the majority opinion. I write separately to
emphasize one [**21] important factor that I believe a
trial judge should consider in the reliability determination
that must be made as to a child's hearsay statements, as
required by Utah Code Ann. § 76-5-411.


Children's declarations concerning abuse may raise
special problems of reliability. That is especially true
when the adults concerned are involved in a custody
dispute or for other reasons are antagonistic to each other.
Accusations made by children may have such a
reverberating clang as to all but drown out exculpatory
evidence in the minds of jurors. For the most part,
children, especially young children, do not lie, at least in
the sense that gives rise to a judgment of moral
culpability. However, they can misstate reality and even
confuse imagination, fantasy, and confabulation with
reality, and sometimes not know that they have done so.
Children may also perceive in a reasonably accurate way,
but describe the perception in an unintentionally
misleading manner. A child's inaccurate declaration may
also result from psychological processes that have the
appearance of accurate recall, but in reality are not.
Discrimination between factually accurate and inaccurate
statements can be difficult, [**22] and sometimes
impossible. One important cause of unreliability may be a
child's desire to please adults or avoid blame or guilt
feelings. The willingness to give suggested answers to
leading questions and thereby construct "facts" in
response to a suggested scenario is not uncommon.
Children -- and sometimes adults -- who accept such
suggestions and transmute them to "facts" can "construct"
a "memory" of those "facts" that becomes
indistinguishable from reality in their minds.


To avert some of the threats to the fact-finding
process that such difficulties pose, trial courts should
require videotaping of interviews with social workers and
psychologists who are regularly involved in dealing with
child sex abuse issues so that a court has some way of
determining whether a child's declarations could be the
product of subtle coaching or suggestion. Videotaping is
a procedure that is followed in many police departments
and by many psychologists, and it certainly ought to be
required by agencies that deal regularly with victims of
child abuse. That is virtually the only way of determining
whether a professional interviewer has in some way
elicited unreliable evidence. See generally State v.
Bullock, 791 P.2d 155, 161 (Utah 1989) [**23]
(Stewart, J., dissenting). I realize [*1056] that
sometimes it will not be possible or realistic to require
videotaping, but when it can be done, it ought to be done.
If the interview is not videotaped, that ought to be given
significant weight in the reliability determination,
especially when those declarations are crucial to a
determination of guilt.
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PRIOR HISTORY: CERTIORARI TO THE
UNITED STATES COURT OF APPEALS FOR THE
ELEVENTH CIRCUIT.


DISPOSITION: 693 F.2d 1243, reversed.


DECISION:


Two-part test of effective assistance of defense
counsel held (1) reasonably effective assistance and (2)
reasonable probability of different result with effective
assistance.


SUMMARY:


After having been sentenced to death by a Florida
state court on each of three counts of murder, to which he
had pleaded guilty, after the Florida Supreme Court
affirmed the convictions and sentences, after his
application for state-court collateral relief was denied,
and after the Florida Supreme Court affirmed the denial
of relief, the prisoner petitioned for a writ of habeas
corpus in the United States District Court for the
Southern District of Florida, asserting ineffective
assistance of counsel at and before his sentencing
hearing. The District Court denied relief, but the United
States Court of Appeals for the Eleventh Circuit reversed
and remanded for new factfinding under newly


announced standards for analyzing ineffective assistance
claims (693 F2d 1243).


On certiorari, the United States Supreme Court
reversed. In an opinion by O'Connor, J., expressing the
views of Burger, Ch. J., and White, Blackmun, Powell,
Rehnquist, and Stevens, JJ., it was held that (1) a
convicted defendant alleging ineffective assistance of
counsel must show not only that counsel was not
functioning as the counsel guaranteed by the Sixth
Amendment so as to provide reasonably effective
assistance but also that counsel's errors were so serious as
to deprive the defendant of a fair trial because of a
reasonable probability that, but for counsel's
unprofessional errors, the results would have been
different; and (2) neither branch was shown because the
evidence which the defendant argued that counsel should
have offered would have been of little help and would
have allowed the introduction of other evidence, which
counsel successfully moved to exclude, which would
have been harmful to his case.


Brennan, J., concurring in part and dissenting in part,
joined the court's opinion but dissented from its judgment
on the ground that the death penalty is in all
circumstances cruel and unusual punishment forbidden
by the Eighth and Fourteenth Amendments.


Marshall, J., dissenting, stated that the announced
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standard for effective representation is so malleable that
in practice it will either have no grip at all or will yield
excessive variation in the manner in which the Sixth
Amendment is interpreted and applied by different courts,
and that the defendant in the present case was not
effectively represented at and before the sentencing
hearing.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]


HABEAS CORPUS §14.5


unexhausted claims --


Headnote:[1]


The exhaustion rule, requiring dismissal of mixed
federal habeas corpus petitions which include claims as to
which state-court remedies have not been exhausted
along with claims as to which state-court remedies have
been exhausted, is to be strictly enforced but is not
jurisdictional.


[***LEdHN2]


CRIMINAL LAW §46.3


right to counsel --


Headnote:[2]


The Sixth Amendment right to counsel exists, and is
needed, in order to protect the fundamental right to a fair
trial, since access to counsel's skill and knowledge is
necessary to accord defendants the ample opportunity to
meet the case of the prosecution to which they are
entitled.


[***LEdHN3]


TRIAL §1


fair trial --


Headnote:[3]


A fair trial is one in which evidence subject to
adversarial testing is presented to an impartial tribunal for
resolution of issues defined in advance of the proceeding.


[***LEdHN4]


CRIMINAL LAW §46.4


right to counsel --


Headnote:[4]


That a person who happens to be a lawyer is present
at trial alongside the accused is not enough to satisfy the
Sixth Amendment; an accused is entitled to be assisted by
an attorney, whether retained or appointed, who plays the
role necessary to insure that the trial is fair.


[***LEdHN5]


CRIMINAL LAW §46.4


counsel -- effectiveness --


Headnote:[5]


The right to counsel is the right to the effective
assistance of counsel.


[***LEdHN6]


CRIMINAL LAW §46.4


counsel -- interference --


Headnote:[6]


Government violates the right to effective assistance
of counsel when it interferes in certain ways with the
ability of counsel to make independent decisions about
how to conduct the defense.


[***LEdHN7]


CRIMINAL LAW §46.4


ineffective counsel --


Headnote:[7]


Counsel can deprive a defendant of the right to
effective assistance of counsel simply by failing to render
adequate legal assistance.


[***LEdHN8]


CRIMINAL LAW §46.4


counsel -- effectiveness --
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Headnote:[8]


The benchmark for judging any claim of the
effectiveness of counsel is whether counsel's conduct so
undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having
produced a just result.


[***LEdHN9]


CRIMINAL LAW §46.4


counsel -- sentencing --


Headnote:[9]


A capital sentencing proceeding which involves a
hearing with a right to an advisory jury, with argument by
counsel and findings of aggravating and mitigating
circumstances, is sufficiently like a trial in its adversarial
format and in the existence of standards for decision, that
counsel's role in the proceeding is comparable to
counsel's role at trial for the purposes of determining
constitutionally effective assistance of counsel.


[***LEdHN10]


CRIMINAL LAW §46.4


counsel -- effectiveness -- elements --


Headnote:[10]


A convicted defendant's claim that his counsel's
assistance was so defective as to require reversal of a
conviction or death sentence has two components, each
of which the defendant must show in order to set aside
the conviction or death sentence: (1) that counsel's
performance was deficient, which requires a showing that
counsel was not functioning as the counsel guaranteed the
defendant by the Sixth Amendment; and (2) that the
deficient performance prejudiced the defense, which
requires a showing that counsel's errors were so serious
as to deprive the defendant of a fair trial, a trial whose
result is reliable. (Marshall, J., dissented from this
holding.)


[***LEdHN11]


CRIMINAL LAW §46.4


counsel -- effectiveness -- reasonableness --


Headnote:[11]


The proper standard for attorney performance is that
of reasonably effective assistance; when a convicted
defendant complains of the ineffectiveness of counsel's
assistance, the defendant must show that counsel's
representation fell below an objective standard of
reasonableness under prevailing professional norms.
(Marshall, J., dissented from this holding.)


[***LEdHN12]


CRIMINAL LAW §46.4


counsel -- duties --


Headnote:[12]


In representing a criminal defendant, counsel owes
the client a duty of loyalty, a duty to avoid conflicts of
interest, a duty to advocate the defendant's cause, a duty
to consult with the defendant on important decisions, a
duty to keep defendant informed of important
developments in the course of the prosecution, and a duty
to bring to bear such skill and knowledge as will render
the trial a reliable adversarial testing process.


[***LEdHN13]


CRIMINAL LAW §46.4


counsel -- performance guides --


Headnote:[13]


In any case presenting a claim that counsel's
assistance was constitutionally ineffective, the
performance inquiry must be whether counsel's assistance
was reasonable considering all the circumstances, and
prevailing norms of practice as reflected in American Bar
Association standards and the like are guides to
determining what is reasonable, but they are only guides
which cannot interfere with the constitutionally protected
independence of counsel and restrict the wide latitude
counsel must have in making tactical decisions.


[***LEdHN14]


CRIMINAL LAW §46.4


counsel -- effectiveness --


Headnote:[14]


Page 3
466 U.S. 668, *; 104 S. Ct. 2052, **;


80 L. Ed. 2d 674, ***LEdHN8; 1984 U.S. LEXIS 79







A fair assessment of performance of a criminal
defense attorney, under the Sixth Amendment requirement
of effective assistance of counsel, requires that every
effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel's
challenged conduct, and to evaluate the conduct from
counsel's perspective at the time.


[***LEdHN15]


EVIDENCE §234.3


presumption -- counsel -- effectiveness --


Headnote:[15]


A court must indulge a strong presumption that
criminal defense counsel's conduct falls within the wide
range of reasonable professional assistance; that is, the
defendant must overcome the presumption that, under the
circumstances, the challenged action might be considered
sound trial strategy. (Marshall, J., dissented from this
holding.)


[***LEdHN16]


CRIMINAL LAW §46.4


counsel -- effectiveness -- circumstances --


Headnote:[16]


A court deciding a criminal defense counsel's actual
ineffectiveness claim must judge the reasonableness of
counsel's challenged conduct on the facts of the particular
case, viewed as of the time of counsel's conduct.
(Marshall, J., dissented from this holding.)


[***LEdHN17]


CRIMINAL LAW §46.4


counsel -- effectiveness --


Headnote:[17]


A convicted defendant making a claim of ineffective
assistance of counsel must identify the acts or omissions
of counsel that are alleged not to have been the result of
reasonable professional judgment; the court must then
determine whether, in light of all the circumstances, the
identified acts or omissions were outside the wide range
of professionally competent assistance, keeping in mind


that counsel's function, as elaborated in prevailing
professional norms, is to make the adversarial testing
process work in the particular case, and recognizing that
counsel is strongly presumed to have rendered adequate
assistance and made all significant decisions in the
exercise of reasonable professional judgment. (Marshall,
J., dissented from this holding.)


[***LEdHN18]


CRIMINAL LAW §46.4


counsel -- effectiveness --


Headnote:[18]


Strategic choices made by criminal defense counsel
after thorough investigation of law and facts relevant to
plausible options are virtually unchallengable, while
strategic choices made after less than complete
investigation are reasonable precisely to the extent that
reasonable professional judgments support the limitations
on investigations; in other words, counsel has a duty to
make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary,
and a particular decision not to investigate must be
directly assessed for reasonableness in all circumstances,
applying a heavy measure of deference to counsel's
judgments.


[***LEdHN19]


CRIMINAL LAW §46.4


counsel -- investigations --


Headnote:[19]


Inquiry into criminal defense counsel's conversations
with the defendant may be critical to a proper assessment
of counsel's investigation decisions, since when the facts
that support a certain potential line of defense are
generally known to counsel because of what the
defendant has said, the need for further investigation may
be considerably diminished or eliminated altogether, and
when a defendant has given counsel reason to believe that
pursuing certain investigations would be fruitless or even
harmful, counsel's failure to pursue those investigations
may not later be challenged as unreasonable.


[***LEdHN20]
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APPEAL §1622


counsel -- harmless error --


Headnote:[20]


An error by counsel, even if professionally
unreasonable, does not warrant setting aside the judgment
of a criminal proceeding if the error had no effect on the
judgment.


[***LEdHN21]


CRIMINAL LAW §46.4


counsel -- prejudice --


Headnote:[21]


Any deficiencies in criminal defense counsel's
performance must be prejudicial to the defense in order to
constitute ineffective assistance under the Constitution.


[***LEdHN22]


EVIDENCE §419


presumption -- denial of counsel --


Headnote:[22]


Actual or constructive denial of the assistance of
counsel altogether is legally presumed to result in
prejudice.


[***LEdHN23]


EVIDENCE §419


presumption -- conflict of interest --


Headnote:[23]


Prejudice to a criminal defendant by reason of his
counsel's conflict of interest is presumed only if the
defendant demonstrates that counsel actively represented
conflicting interests and that an actual conflict of interest
adversely affected his lawyer's performance.


[***LEdHN24]


CRIMINAL LAW §46.4


counsel -- prejudice --


Headnote:[24]


Even if a criminal defendant shows that particular
errors of defense counsel were unreasonable, the
defendant must show that they actually had an adverse
effect on the defense in order to establish ineffectiveness
of counsel violative of Sixth Amendment rights.


[***LEdHN25]


CRIMINAL LAW §46.4


counsel -- prejudice --


Headnote:[25]


The test for prejudice resulting from the
ineffectiveness of criminal defense counsel requires the
defendant to show that there is a reasonable probability
that, but for counsel's unprofessional errors, the result of
the proceeding would have been different.


[***LEdHN26]


APPEAL §1622


EVIDENCE §419


counsel -- prejudice --


Headnote:[26]


In making the determination whether specified errors
by criminal defense counsel resulted in prejudice to the
accused, a court should presume, absent challenge to the
judgment on grounds of evidentiary insufficiency, that
the judge or jury acted according to law, and reasonably,
conscientiously, and impartially applied the standards
that govern the decision, without considering evidence
about the actual process of decision, if not part of the
record of the proceeding under review, and evidence
about a particular judge's sentencing practices.


[***LEdHN27]


CRIMINAL LAW §46.4


counsel -- effectiveness --


Headnote:[27]


When a defendant challenges a conviction on the
ground of prejudicial ineffectiveness of counsel, the
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question is whether there is a reasonable probability that,
absent the errors, the factfinder would have had a
reasonable doubt respecting guilt.


[***LEdHN28]


CRIMINAL LAW §46.4


counsel -- effectiveness --


Headnote:[28]


When a defendant challenges a death sentence on the
ground of prejudicially ineffective representation of
counsel at the sentencing hearing, the question is whether
there is a reasonable probability that, absent the errors the
sentencer--including an appellate court, to the extent it
independently reweighs the evidence--would have
concluded that the balance of aggravating and mitigating
circumstances did not warrant death. (Marshall, J.,
dissented from this holding.)


[***LEdHN29]


CRIMINAL LAW §46.4


counsel -- prejudice --


Headnote:[29]


In determining whether prejudice resulted from a
criminal defense counsel's ineffectiveness, the court must
consider the totality of the evidence before the judge or
jury, taking the unaffected findings as a given, and taking
due account of the effect of the errors on the remaining
findings, and then asking if the defendant has met the
burden of showing that the decision reached would
reasonably likely have been different absent the errors.
(Marshall, J., dissented from this holding.)


[***LEdHN30]


CRIMINAL LAW §46.4


counsel -- ineffectiveness --


Headnote:[30]


In adjudicating a claim of actual ineffectiveness of
criminal defense counsel, the ultimate focus of inquiry
must be on the fundamental fairness of the proceeding
whose result is being challenged and on whether, despite
the strong presumption of reliability, the result of the


particular proceeding is unreliable because of a
breakdown in the adversarial process that our system
counts on to produce just results.


[***LEdHN31]


COURTS §777.5


CRIMINAL LAW §46.4


counsel -- retroactivity --


Headnote:[31]


To the extent that the guiding inquiry in the lower
courts on the effectiveness of criminal defense counsel
has been with respect to the fundamental fairness of the
proceeding, ineffectiveness claims rejected under
different standards from those articulated in Strickland v
Washington (1984) ____ US ____, 80 L Ed 2d ____, S
Ct ____, need not be reconsidered.


[***LEdHN32]


CRIMINAL LAW §46.4


counsel -- ineffectiveness --


Headnote:[32]


A court need not determine whether criminal defense
counsel's performance was deficient before examining
the prejudice suffered by the defendant as a result of the
alleged deficiencies; if it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient
prejudice, that course should be followed, so that
ineffectiveness claims do not become so burdensome to
defense counsel that the entire criminal justice system
suffers as a result.


[***LEdHN33]


CRIMINAL LAW §46.4


HABEAS CORPUS §47


NEW TRIAL §5


counsel -- ineffectiveness --


Headnote:[33]


The principles governing claims of the
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ineffectiveness of criminal defense counsel apply in
federal collateral proceedings such as habeas corpus as
well as on direct appeal or in motions for a new trial.


[***LEdHN34]


HABEAS CORPUS §118


TRIAL §157


questions of fact --


Headnote:[34]


Although state-court findings of fact made in the
course of deciding a claim of the ineffectiveness of
criminal defense counsel are subject to the deference
requirement of 28 USCS 2254(d), which deals with the
weight to be accorded state-court findings in federal
habeas corpus proceedings, and although Federal District
Court findings are subject to the clearly erroneous
standard of Rule 52(a) of the Federal Rules of Civil
Procedure, both the performance and prejudice
components of ineffectiveness inquiry, like the conflicts
of interest inquiry, are mixed questions of law and fact so
that conclusions thereon are not binding under 28 USCS
2254(d) or Rule 52(a).


[***LEdHN35]


CRIMINAL LAW §46.4


counsel -- strategy --


Headnote:[35]


Criminal defense counsel's conduct at and before his
client's state-court sentencing proceeding is not
unreasonable where his strategy choice to argue for the
extreme emotional distress mitigating circumstance and
to rely as fully as possible on the defendant's acceptance
of responsibility for his crimes is well within the range of
professionally reasonable judgments, given the trial
judge's views on the importance of owning up to one's
crimes, the utterly overwhelming aggravating
circumstances, the little help to be expected from
character and psychological evidence, and the advantage
to be gained from restricting contrary character and
psychological evidence and the defendant's criminal
history, which counsel successfully moves to exclude.
(Marshall, J., dissented from this holding.)


[***LEdHN36]


CRIMINAL LAW §46.4


counsel -- prejudice --


Headnote:[36]


A convicted state-court defendant is not prejudiced
by his counsel's conduct at and before his sentencing
proceeding where the evidence that the defendant argues
that his counsel should have offered at the sentencing
hearing would barely have altered the sentencing profile
presented to the sentencing judge, and might even have
been harmful to his case by permitting the admission of
his "rap sheet" and psychological reports directly
contradicting the defendant's claim that the mitigating
circumstance of extreme emotional disturbance apply to
his case. (Marshall, J., dissented from this holding.)


SYLLABUS


Respondent pleaded guilty in a Florida trial court to
an indictment that included three capital murder charges.
In the plea colloquy, respondent told the trial judge that,
although he had committed a string of burglaries, he had
no significant prior criminal record and that at the time of
his criminal spree he was under extreme stress caused by
his inability to support his family. The trial judge told
respondent that he had "a great deal of respect for people
who are willing to step forward and admit their
responsibility." In preparing for the sentencing hearing,
defense counsel spoke with respondent about his
background, but did not seek out character witnesses or
request a psychiatric examination. Counsel's decision not
to present evidence concerning respondent's character
and emotional state reflected his judgment that it was
advisable to rely on the plea colloquy for evidence as to
such matters, thus preventing the State from
cross-examining respondent and from presenting
psychiatric evidence of its own. Counsel did not request
a presentence report because it would have included
respondent's criminal history and thereby would have
undermined the claim of no significant prior criminal
record. Finding numerous aggravating circumstances and
no mitigating circumstance, the trial judge sentenced
respondent to death on each of the murder counts. The
Florida Supreme Court affirmed, and respondent then
sought collateral relief in state court on the ground, inter
alia, that counsel had rendered ineffective assistance at
the sentencing proceeding in several respects, including
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his failure to request a psychiatric report, to investigate
and present character witnesses, and to seek a
presentence report. The trial court denied relief, and the
Florida Supreme Court affirmed. Respondent then filed a
habeas corpus petition in Federal District Court
advancing numerous grounds for relief, including the
claim of ineffective assistance of counsel. After an
evidentiary hearing, the District Court denied relief,
concluding that although counsel made errors in
judgment in failing to investigate mitigating evidence
further than he did, no prejudice to respondent's sentence
resulted from any such error in judgment. The Court of
Appeals ultimately reversed, stating that the Sixth
Amendment accorded criminal defendants a right to
counsel rendering "reasonably effective assistance given
the totality of the circumstances." After outlining
standards for judging whether a defense counsel fulfilled
the duty to investigate nonstatutory mitigating
circumstances and whether counsel's errors were
sufficiently prejudicial to justify reversal, the Court of
Appeals remanded the case for application of the
standards.


Held:


1. The Sixth Amendment right to counsel is the right
to the effective assistance of counsel, and the benchmark
for judging any claim of ineffectiveness must be whether
counsel's conduct so undermined the proper functioning
of the adversarial process that the trial cannot be relied on
as having produced a just result. The same principle
applies to a capital sentencing proceeding -- such as the
one provided by Florida law -- that is sufficiently like a
trial in its adversarial format and in the existence of
standards for decision that counsel's role in the
proceeding is comparable to counsel's role at trial. Pp.
684-687.


2. A convicted defendant's claim that counsel's
assistance was so defective as to require reversal of a
conviction or setting aside of a death sentence requires
that the defendant show, first, that counsel's performance
was deficient and, second, that the deficient performance
prejudiced the defense so as to deprive the defendant of a
fair trial. Pp. 687-696.


(a) The proper standard for judging attorney
performance is that of reasonably effective assistance,
considering all the circumstances. When a convicted
defendant complains of the ineffectiveness of counsel's
assistance, the defendant must show that counsel's


representation fell below an objective standard of
reasonableness. Judicial scrutiny of counsel's
performance must be highly deferential, and a fair
assessment of attorney performance requires that every
effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel's
challenged conduct, and to evaluate the conduct from
counsel's perspective at the time. A court must indulge a
strong presumption that counsel's conduct falls within the
wide range of reasonable professional assistance. These
standards require no special amplification in order to
define counsel's duty to investigate, the duty at issue in
this case. Pp. 687-691.


(b) With regard to the required showing of prejudice,
the proper standard requires the defendant to show that
there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been different. A reasonable probability is a
probability sufficient to undermine confidence in the
outcome. A court hearing an ineffectiveness claim must
consider the totality of the evidence before the judge or
jury. Pp. 691-696.


3. A number of practical considerations are
important for the application of the standards set forth
above. The standards do not establish mechanical rules;
the ultimate focus of inquiry must be on the fundamental
fairness of the proceeding whose result is being
challenged. A court need not first determine whether
counsel's performance was deficient before examining
the prejudice suffered by the defendant as a result of the
alleged deficiencies. If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient
prejudice, that course should be followed. The principles
governing ineffectiveness claims apply in federal
collateral proceedings as they do on direct appeal or in
motions for a new trial. And in a federal habeas challenge
to a state criminal judgment, a state court conclusion that
counsel rendered effective assistance is not a finding of
fact binding on the federal court to the extent stated by 28
U. S. C. § 2254(d), but is a mixed question of law and
fact. Pp. 696-698.


4. The facts of this case make it clear that counsel's
conduct at and before respondent's sentencing proceeding
cannot be found unreasonable under the above standards.
They also make it clear that, even assuming counsel's
conduct was unreasonable, respondent suffered
insufficient prejudice to warrant setting aside his death
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sentence. Pp. 698-700.
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OPINION BY: O'CONNOR


OPINION


[*671] [***683] [**2056] JUSTICE
O'CONNOR delivered the opinion of the Court.


This case requires us to consider the proper standards
for judging a criminal defendant's contention that the
Constitution requires a conviction or death sentence to be
set aside because counsel's assistance at the trial or
sentencing was ineffective.


I


A


During a 10-day period in September 1976,
respondent planned and committed three groups of
crimes, which included [*672] three brutal stabbing
murders, torture, kidnaping, severe assaults, attempted
murders, attempted extortion, and theft. After his two
accomplices were arrested, respondent surrendered to
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police and voluntarily gave a lengthy statement
confessing to the third of the criminal episodes. The
State of Florida indicted respondent for kidnaping and
murder and appointed an experienced criminal lawyer to
represent him.


Counsel actively pursued pretrial motions and
discovery. He cut his efforts short, however, and he
experienced a sense of hopelessness about the case, when
he learned that, against his specific advice, respondent
had also confessed to the first two murders. By the date
set for trial, respondent was subject to indictment for
three counts of first-degree murder and multiple counts of
robbery, kidnaping for ransom, breaking and entering and
assault, attempted murder, and conspiracy to commit
robbery. Respondent waived his right to a jury trial,
again acting against counsel's advice, and pleaded guilty
to all charges, including the three capital murder charges.


In the plea colloquy, respondent told the trial judge
that, although he had committed a string of burglaries, he
had no significant prior criminal record and that at the
time of [***684] his criminal spree he was under
extreme stress caused by his inability to support his
family. App. 50-53. He also stated, however, that he
accepted responsibility for the crimes. E. g., id., at 54,
57. The trial judge [**2057] told respondent that he had
"a great deal of respect for people who are willing to step
forward and admit their responsibility" but that he was
making no statement at all about his likely sentencing
decision. Id., at 62.


Counsel advised respondent to invoke his right under
Florida law to an advisory jury at his capital sentencing
hearing. Respondent rejected the advice and waived the
right. He chose instead to be sentenced by the trial judge
without a jury recommendation.


In preparing for the sentencing hearing, counsel
spoke with respondent about his background. He also
spoke on [*673] the telephone with respondent's wife
and mother, though he did not follow up on the one
unsuccessful effort to meet with them. He did not
otherwise seek out character witnesses for respondent.
App. to Pet. for Cert. A265. Nor did he request a
psychiatric examination, since his conversations with his
client gave no indication that respondent had
psychological problems. Id., at A266.


Counsel decided not to present and hence not to look
further for evidence concerning respondent's character


and emotional state. That decision reflected trial
counsel's sense of hopelessness about overcoming the
evidentiary effect of respondent's confessions to the
gruesome crimes. See id ., at A282. It also reflected the
judgment that it was advisable to rely on the plea
colloquy for evidence about respondent's background and
about his claim of emotional stress: the plea colloquy
communicated sufficient information about these
subjects, and by forgoing the opportunity to present new
evidence on these subjects, counsel prevented the State
from cross-examining respondent on his claim and from
putting on psychiatric evidence of its own. Id., at
A223-A225.


Counsel also excluded from the sentencing hearing
other evidence he thought was potentially damaging. He
successfully moved to exclude respondent's "rap sheet."
Id., at A227; App. 311. Because he judged that a
presentence report might prove more detrimental than
helpful, as it would have included respondent's criminal
history and thereby would have undermined the claim of
no significant history of criminal activity, he did not
request that one be prepared. App. to Pet. for Cert.
A227-A228, A265-A266.


At the sentencing hearing, counsel's strategy was
based primarily on the trial judge's remarks at the plea
colloquy as well as on his reputation as a sentencing
judge who thought it important for a convicted defendant
to own up to his crime. Counsel argued that respondent's
remorse and acceptance of responsibility justified sparing
him from the death penalty. Id., at A265-A266. Counsel
also argued that respondent had no history of criminal
activity and that respondent committed [*674] the
crimes under extreme mental or emotional disturbance,
thus coming within the statutory list of mitigating
circumstances. He further argued that respondent should
be spared death because he had surrendered, confessed,
and offered to testify against a codefendant and because
respondent was fundamentally a good person [***685]
who had briefly gone badly wrong in extremely stressful
circumstances. The State put on evidence and witnesses
largely for the purpose of describing the details of the
crimes. Counsel did not cross-examine the medical
experts who testified about the manner of death of
respondent's victims.


The trial judge found several aggravating
circumstances with respect to each of the three murders.
He found that all three murders were especially heinous,
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atrocious, and cruel, all involving repeated stabbings. All
three murders were committed in the course of at least
one other dangerous and violent felony, and since all
involved robbery, the murders were for pecuniary gain.
All three murders were committed to avoid arrest for the
accompanying crimes and to hinder law enforcement. In
the course of one of the murders, respondent knowingly
subjected numerous persons to a grave risk of death by
deliberately stabbing and [**2058] shooting the murder
victim's sisters-in-law, who sustained severe -- in one
case, ultimately fatal -- injuries.


With respect to mitigating circumstances, the trial
judge made the same findings for all three capital
murders. First, although there was no admitted evidence
of prior convictions, respondent had stated that he had
engaged in a course of stealing. In any case, even if
respondent had no significant history of criminal activity,
the aggravating circumstances "would still clearly far
outweigh" that mitigating factor. Second, the judge
found that, during all three crimes, respondent was not
suffering from extreme mental or emotional disturbance
and could appreciate the criminality of his acts. Third,
none of the victims was a participant in, or consented to,
respondent's conduct. Fourth, respondent's [*675]
participation in the crimes was neither minor nor the
result of duress or domination by an accomplice. Finally,
respondent's age (26) could not be considered a factor in
mitigation, especially when viewed in light of
respondent's planning of the crimes and disposition of the
proceeds of the various accompanying thefts.


In short, the trial judge found numerous aggravating
circumstances and no (or a single comparatively
insignificant) mitigating circumstance. With respect to
each of the three convictions for capital murder, the trial
judge concluded: "A careful consideration of all matters
presented to the court impels the conclusion that there are
insufficient mitigating circumstances . . . to outweigh the
aggravating circumstances." See Washington v. State, 362
So. 2d 658, 663-664 (Fla. 1978) (quoting trial court
findings), cert. denied, 441 U.S. 937 (1979). He therefore
sentenced respondent to death on each of the three counts
of murder and to prison terms for the other crimes. The
Florida Supreme Court upheld the convictions and
sentences on direct appeal.


B


Respondent subsequently sought collateral relief in
state court on numerous grounds, among them that


counsel had rendered ineffective assistance at the
sentencing proceeding. Respondent challenged counsel's
assistance in six respects. He asserted that counsel was
ineffective because he failed to move for a continuance
[***686] to prepare for sentencing, to request a
psychiatric report, to investigate and present character
witnesses, to seek a presentence investigation report, to
present meaningful arguments to the sentencing judge,
and to investigate the medical examiner's reports or
cross-examine the medical experts. In support of the
claim, respondent submitted 14 affidavits from friends,
neighbors, and relatives stating that they would have
testified if asked to do so. He also submitted one
psychiatric report and one psychological report stating
that respondent, though not under the influence [*676]
of extreme mental or emotional disturbance, was
"chronically frustrated and depressed because of his
economic dilemma" at the time of his crimes. App. 7; see
also id., at 14.


The trial court denied relief without an evidentiary
hearing, finding that the record evidence conclusively
showed that the ineffectiveness claim was meritless.
App. to Pet. for Cert. A206-A243. Four of the assertedly
prejudicial errors required little discussion. First, there
were no grounds to request a continuance, so there was
no error in not requesting one when respondent pleaded
guilty. Id., at A218-A220. Second, failure to request a
presentence investigation was not a serious error because
the trial judge had discretion not to grant such a request
and because any presentence investigation would have
resulted in admission of respondent's "rap sheet" and thus
would have undermined his assertion of no significant
history of criminal activity. Id., at A226-A228. Third,
the argument and memorandum given to the sentencing
judge were "admirable" in light of the overwhelming
aggravating circumstances and absence of mitigating
circumstances. Id., at A228. Fourth, there was no error in
failure to examine the medical [**2059] examiner's
reports or to cross-examine the medical witnesses
testifying on the manner of death of respondent's victims,
since respondent admitted that the victims died in the
ways shown by the unchallenged medical evidence. Id.,
at A229.


The trial court dealt at greater length with the two
other bases for the ineffectiveness claim. The court
pointed out that a psychiatric examination of respondent
was conducted by state order soon after respondent's
initial arraignment. That report states that there was no
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indication of major mental illness at the time of the
crimes. Moreover, both the reports submitted in the
collateral proceeding state that, although respondent was
"chronically frustrated and depressed because of his
economic dilemma," he was not under the influence of
extreme mental or emotional disturbance. All three
[*677] reports thus directly undermine the contention
made at the sentencing hearing that respondent was
suffering from extreme mental or emotional disturbance
during his crime spree. Accordingly, counsel could
reasonably decide not to seek psychiatric reports; indeed,
by relying solely on the plea colloquy to support the
emotional disturbance contention, counsel denied the
State an opportunity to rebut his claim with psychiatric
testimony. In any event, the aggravating circumstances
were so overwhelming that no substantial prejudice
resulted from the absence at sentencing of the psychiatric
evidence offered in the collateral attack.


The court rejected the challenge to [***687]
counsel's failure to develop and to present character
evidence for much the same reasons. The affidavits
submitted in the collateral proceeding showed nothing
more than that certain persons would have testified that
respondent was basically a good person who was worried
about his family's financial problems. Respondent
himself had already testified along those lines at the plea
colloquy. Moreover, respondent's admission of a course
of stealing rebutted many of the factual allegations in the
affidavits. For those reasons, and because the sentencing
judge had stated that the death sentence would be
appropriate even if respondent had no significant prior
criminal history, no substantial prejudice resulted from
the absence at sentencing of the character evidence
offered in the collateral attack.


Applying the standard for ineffectiveness claims
articulated by the Florida Supreme Court in Knight v.
State, 394 So. 2d 997 (1981), the trial court concluded
that respondent had not shown that counsel's assistance
reflected any substantial and serious deficiency
measurably below that of competent counsel that was
likely to have affected the outcome of the sentencing
proceeding. The court specifically found: "[As] a matter
of law, the record affirmatively demonstrates beyond any
doubt that even if [counsel] had done each of the . . .
things [that respondent alleged counsel had failed to do]
[*678] at the time of sentencing, there is not even the
remotest chance that the outcome would have been any
different. The plain fact is that the aggravating


circumstances proved in this case were completely
overwhelming. . . ." App. to Pet. for Cert. A230.


The Florida Supreme Court affirmed the denial of
relief. Washington v. State, 397 So. 2d 285 (1981). For
essentially the reasons given by the trial court, the State
Supreme Court concluded that respondent had failed to
make out a prima facie case of either "substantial
deficiency or possible prejudice" and, indeed, had "failed
to such a degree that we believe, to the point of a moral
certainty, that he is entitled to no relief. . . ." Id., at 287.
Respondent's claims were "shown conclusively to be
without merit so as to obviate the need for an evidentiary
hearing." Id., at 286.


C


Respondent next filed a petition for a writ of habeas
corpus in the United States District Court for the
Southern District of Florida. He advanced numerous
grounds for relief, among them ineffective assistance of
counsel based on the same errors, except for the failure to
move for a continuance, [**2060] as those he had
identified in state court. The District Court held an
evidentiary hearing to inquire into trial counsel's efforts
to investigate and to present mitigating circumstances.
Respondent offered the affidavits and reports he had
submitted in the state collateral proceedings; he also
called his trial counsel to testify. The State of Florida,
over respondent's objection, called the trial judge to
testify.


The District Court disputed none of the state court
factual findings concerning trial counsel's assistance and
made findings of its own that are consistent with the state
court findings. The account of trial counsel's actions and
decisions given above reflects the combined findings. On
the legal issue of ineffectiveness, [***688] the District
Court concluded that, although trial counsel made errors
in judgment in failing to [*679] investigate nonstatutory
mitigating evidence further than he did, no prejudice to
respondent's sentence resulted from any such error in
judgment. Relying in part on the trial judge's testimony
but also on the same factors that led the state courts to
find no prejudice, the District Court concluded that "there
does not appear to be a likelihood, or even a significant
possibility," that any errors of trial counsel had affected
the outcome of the sentencing proceeding. App. to Pet.
for Cert. A285-A286. The District Court went on to
reject all of respondent's other grounds for relief,
including one not exhausted in state court, which the
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District Court considered because, among other reasons,
the State urged its consideration. Id., at A286-A292. The
court accordingly denied the petition for a writ of habeas
corpus.


On appeal, a panel of the United States Court of
Appeals for the Fifth Circuit affirmed in part, vacated in
part, and remanded with instructions to apply to the
particular facts the framework for analyzing
ineffectiveness claims that it developed in its opinion.
673 F.2d 879 (1982). The panel decision was itself
vacated when Unit B of the former Fifth Circuit, now the
Eleventh Circuit, decided to rehear the case en banc. 679
F.2d 23 (1982). The full Court of Appeals developed its
own framework for analyzing ineffective assistance
claims and reversed the judgment of the District Court
and remanded the case for new factfinding under the
newly announced standards. 693 F.2d 1243 (1982).


The court noted at the outset that, because
respondent had raised an unexhausted claim at his
evidentiary hearing in the District Court, the habeas
petition might be characterized as a mixed petition
subject to the rule of Rose v. Lundy, 455 U.S. 509 (1982),
requiring dismissal of the entire petition. The court held,
however, that the exhaustion requirement is "a matter of
comity rather than a matter of jurisdiction" and hence
admitted of exceptions. The court agreed with the
District Court that this case came within an exception to
the mixed petition rule. 693 F.2d, at 1248, n. 7.


[*680] Turning to the merits, the Court of Appeals
stated that the Sixth Amendment right to assistance of
counsel accorded criminal defendants a right to "counsel
reasonably likely to render and rendering reasonably
effective assistance given the totality of the
circumstances." Id., at 1250. The court remarked in
passing that no special standard applies in capital cases
such as the one before it: the punishment that a defendant
faces is merely one of the circumstances to be considered
in determining whether counsel was reasonably effective.
Id., at 1250, n. 12. The court then addressed respondent's
contention that his trial counsel's assistance was not
reasonably effective because counsel breached his duty to
investigate nonstatutory mitigating circumstances.


The court agreed that the Sixth Amendment imposes
on counsel a duty to investigate, because reasonably
effective assistance must be based on professional
decisions and informed legal choices can be made only
after investigation of options. The court observed that


counsel's investigatory decisions must be assessed in light
of the information [***689] known at the time of the
decisions, not in hindsight, and that "[the] [**2061]
amount of pretrial investigation that is reasonable defies
precise measurement." Id., at 1251. Nevertheless, putting
guilty-plea cases to one side, the court attempted to
classify cases presenting issues concerning the scope of
the duty to investigate before proceeding to trial.


If there is only one plausible line of defense, the
court concluded, counsel must conduct a "reasonably
substantial investigation" into that line of defense, since
there can be no strategic choice that renders such an
investigation unnecessary. Id., at 1252. The same duty
exists if counsel relies at trial on only one line of defense,
although others are available. In either case, the
investigation need not be exhaustive. It must include "'an
independent examination of the facts, circumstances,
pleadings and laws involved.'" Id., at 1253 (quoting
Rummel v. Estelle, 590 F.2d 103, 104 (CA5 1979)). The
scope of the duty, however, depends [*681] on such
facts as the strength of the government's case and the
likelihood that pursuing certain leads may prove more
harmful than helpful. 693 F.2d, at 1253, n. 16.


If there is more than one plausible line of defense,
the court held, counsel should ideally investigate each
line substantially before making a strategic choice about
which lines to rely on at trial. If counsel conducts such
substantial investigations, the strategic choices made as a
result "will seldom if ever" be found wanting. Because
advocacy is an art and not a science, and because the
adversary system requires deference to counsel's
informed decisions, strategic choices must be respected in
these circumstances if they are based on professional
judgment. Id., at 1254.


If counsel does not conduct a substantial
investigation into each of several plausible lines of
defense, assistance may nonetheless be effective.
Counsel may not exclude certain lines of defense for
other than strategic reasons. Id., at 1257-1258.
Limitations of time and money, however, may force early
strategic choices, often based solely on conversations
with the defendant and a review of the prosecution's
evidence. Those strategic choices about which lines of
defense to pursue are owed deference commensurate with
the reasonableness of the professional judgments on
which they are based. Thus, "when counsel's
assumptions are reasonable given the totality of the
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circumstances and when counsel's strategy represents a
reasonable choice based upon those assumptions, counsel
need not investigate lines of defense that he has chosen
not to employ at trial." Id., at 1255 (footnote omitted).
Among the factors relevant to deciding whether particular
strategic choices are reasonable are the experience of the
attorney, the inconsistency of unpursued and pursued
lines of defense, and the potential for prejudice from
taking an unpursued line of defense. Id., at 1256-1257, n.
23.


Having outlined the standards for judging whether
defense counsel fulfilled the duty to investigate, the Court
of Appeals turned its attention to the question of the
prejudice to the [*682] defense that must be shown
before counsel's errors justify reversal of the judgment.
The court observed that only in cases of outright denial of
counsel, of affirmative government interference in the
representation [***690] process, or of inherently
prejudicial conflicts of interest had this Court said that no
special showing of prejudice need be made. Id., at
1258-1259. For cases of deficient performance by
counsel, where the government is not directly responsible
for the deficiencies and where evidence of deficiency
may be more accessible to the defendant than to the
prosecution, the defendant must show that counsel's
errors "resulted in actual and substantial disadvantage to
the course of his defense." Id., at 1262. This standard, the
Court of Appeals reasoned, is compatible with the "cause
and prejudice" standard for overcoming procedural
defaults in federal collateral proceedings and discourages
insubstantial claims by requiring more than a showing,
which could virtually always be made, of some
conceivable adverse effect on the defense from counsel's
errors. The specified showing of prejudice [**2062]
would result in reversal of the judgment, the court
concluded, unless the prosecution showed that the
constitutionally deficient performance was, in light of all
the evidence, harmless beyond a reasonable doubt. Id., at
1260-1262.


The Court of Appeals thus laid down the tests to be
applied in the Eleventh Circuit in challenges to
convictions on the ground of ineffectiveness of counsel.
Although some of the judges of the court proposed
different approaches to judging ineffectiveness claims
either generally or when raised in federal habeas petitions
from state prisoners, id., at 1264-1280 (opinion of
Tjoflat, J.); id., at 1280 (opinion of Clark, J.); id., at
1285-1288 (opinion of Roney, J., joined by Fay and Hill,


JJ.); id., at 1288-1291 (opinion of Hill, J.), and although
some believed that no remand was necessary in this case,
id., at 1281-1285 (opinion of Johnson, J., joined by
Anderson, J.); id., at 1285-1288 (opinion of Roney, J.,
joined by Fay and Hill, JJ.); id., at 1288-1291 (opinion of
Hill, J.), a majority [*683] of the judges of the en banc
court agreed that the case should be remanded for
application of the newly announced standards.
Summarily rejecting respondent's claims other than
ineffectiveness of counsel, the court accordingly reversed
the judgment of the District Court and remanded the case.
On remand, the court finally ruled, the state trial judge's
testimony, though admissible "to the extent that it
contains personal knowledge of historical facts or expert
opinion," was not to be considered admitted into evidence
to explain the judge's mental processes in reaching his
sentencing decision. Id., at 1262-1263; see Fayerweather
v. Ritch, 195 U.S. 276, 306-307 (1904).


D


Petitioners, who are officials of the State of Florida,
filed a petition for a writ of certiorari seeking review of
the decision of the Court of Appeals. The petition
presents a type of Sixth Amendment claim that this Court
has not previously considered in any generality. The
Court has considered Sixth Amendment claims based on
actual or constructive denial of the assistance of counsel
altogether, as well as claims based on state interference
with the ability of counsel to render effective assistance
to the accused. E. g., United States v. Cronic, ante, p.
648. With the exception of Cuyler v. Sullivan, 446 U.S.
335 (1980), however, which involved a claim that
counsel's [***691] assistance was rendered ineffective
by a conflict of interest, the Court has never directly and
fully addressed a claim of "actual ineffectiveness" of
counsel's assistance in a case going to trial. Cf. United
States v. Agurs, 427 U.S. 97, 102, n. 5 (1976).


In assessing attorney performance, all the Federal
Courts of Appeals and all but a few state courts have now
adopted the "reasonably effective assistance" standard in
one formulation or another. See Trapnell v. United
States, 725 F.2d 149, 151-152 (CA2 1983); App. B to
Brief for United States in United States v. Cronic, O. T.
1983, No. 82-660, pp. 3a-6a; Sarno, [*684] Modern
Status of Rules and Standards in State Courts as to
Adequacy of Defense Counsel's Representation of
Criminal Client, 2 A. L. R. 4th 99-157, §§ 7-10 (1980).
Yet this Court has not had occasion squarely to decide
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whether that is the proper standard. With respect to the
prejudice that a defendant must show from deficient
attorney performance, the lower courts have adopted tests
that purport to differ in more than formulation. See App.
C to Brief for United States in United States v. Cronic,
supra, at 7a-10a; Sarno, supra, at 83-99, § 6. In
particular, the Court of Appeals in this case expressly
rejected the prejudice standard articulated by Judge
Leventhal in his plurality opinion in United States v.
Decoster, 199 U. S. App. D. C. 359, 371, 374-375, 624
F.2d 196, 208, 211-212 (en banc), cert. denied, 444 U.S.
944 (1979), and adopted by the State of Florida in Knight
v. State, 394 So. 2d, at 1001, a standard that requires a
showing that specified [**2063] deficient conduct of
counsel was likely to have affected the outcome of the
proceeding. 693 F.2d, at 1261-1262.


[***LEdHR1] [1]For these reasons, we granted
certiorari to consider the standards by which to judge a
contention that the Constitution requires that a criminal
judgment be overturned because of the actual ineffective
assistance of counsel. 462 U.S. 1105 (1983). We agree
with the Court of Appeals that the exhaustion rule
requiring dismissal of mixed petitions, though to be
strictly enforced, is not jurisdictional. See Rose v. Lundy,
455 U.S., at 515-520. We therefore address the merits of
the constitutional issue.


II


[***LEdHR2] [2] [***LEdHR3] [3]In a long line
of cases that includes Powell v. Alabama, 287 U.S. 45
(1932), Johnson v. Zerbst, 304 U.S. 458 (1938), and
Gideon v. Wainwright, 372 U.S. 335 (1963), this Court
has recognized that the Sixth Amendment right to counsel
exists, and is needed, in order to protect the fundamental
right to a fair trial. The Constitution guarantees a fair trial
through [*685] the Due Process Clauses, but it defines
the basic elements of a fair trial largely through the
several provisions of the Sixth Amendment, including the
Counsel Clause:


"In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury
of the State and district wherein the crime shall have been
committed, which district shall have been previously
ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the
witnesses against him; to [***692] have compulsory
process for obtaining witnesses in his favor, and to have
the Assistance of Counsel for his defence."


Thus, a fair trial is one in which evidence subject to
adversarial testing is presented to an impartial tribunal for
resolution of issues defined in advance of the proceeding.
The right to counsel plays a crucial role in the adversarial
system embodied in the Sixth Amendment, since access to
counsel's skill and knowledge is necessary to accord
defendants the "ample opportunity to meet the case of the
prosecution" to which they are entitled. Adams v. United
States ex rel. McCann, 317 U.S. 269, 275, 276 (1942);
see Powell v. Alabama, supra, at 68-69.


[***LEdHR4] [4]Because of the vital importance of
counsel's assistance, this Court has held that, with certain
exceptions, a person accused of a federal or state crime
has the right to have counsel appointed if retained
counsel cannot be obtained. See Argersinger v. Hamlin,
407 U.S. 25 (1972); Gideon v. Wainwright, supra;
Johnson v. Zerbst, supra. That a person who happens to
be a lawyer is present at trial alongside the accused,
however, is not enough to satisfy the constitutional
command. The Sixth Amendment recognizes the right to
the assistance of counsel because it envisions counsel's
playing a role that is critical to the ability of the
adversarial system to produce just results. An accused is
entitled to be assisted by an attorney, whether retained or
appointed, who plays the role necessary to ensure that the
trial is fair.


[*686] [***LEdHR5] [5] [***LEdHR6] [6]
[***LEdHR7] [7]For that reason, the Court has
recognized that "the right to counsel is the right to the
effective assistance of counsel." McMann v. Richardson,
397 U.S. 759, 771, n. 14 (1970). Government violates the
right to effective assistance when it interferes in certain
ways with the ability of counsel to make independent
decisions about how to conduct the defense. See, e. g.,
Geders v. United States, 425 U.S. 80 (1976) (bar on
attorney-client consultation during overnight recess);
Herring v. New York, 422 U.S. 853 (1975) (bar on
summation at bench trial); Brooks v. Tennessee, 406 U.S.
605, 612-613 [**2064] (1972) (requirement that
defendant be first defense witness); Ferguson v. Georgia,
365 U.S. 570, 593-596 (1961) (bar on direct examination
of defendant). Counsel, however, can also deprive a
defendant of the right to effective assistance, simply by
failing to render "adequate legal assistance," Cuyler v.
Sullivan, 446 U.S., at 344. Id., at 345-350 (actual conflict
of interest adversely affecting lawyer's performance
renders assistance ineffective).
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[***LEdHR8] [8]The Court has not elaborated on
the meaning of the constitutional requirement of effective
assistance in the latter class of cases -- that is, those
presenting claims of "actual ineffectiveness." In giving
meaning to the requirement, however, we must take its
purpose -- to ensure a fair trial -- as the guide. The
benchmark for judging any claim of ineffectiveness must
be whether counsel's conduct so undermined the proper
functioning of the adversarial [***693] process that the
trial cannot be relied on as having produced a just result.


[***LEdHR9] [9] The same principle applies to a
capital sentencing proceeding such as that provided by
Florida law. We need not consider the role of counsel in
an ordinary sentencing, which may involve informal
proceedings and standardless discretion in the sentencer,
and hence may require a different approach to the
definition of constitutionally effective assistance. A
capital sentencing proceeding like the one involved in
this case, however, is sufficiently like a trial in its
adversarial format and in the existence of standards for
decision, see Barclay [*687] v. Florida, 463 U.S. 939,
952-954 (1983); Bullington v. Missouri, 451 U.S. 430
(1981), that counsel's role in the proceeding is
comparable to counsel's role at trial -- to ensure that the
adversarial testing process works to produce a just result
under the standards governing decision. For purposes of
describing counsel's duties, therefore, Florida's capital
sentencing proceeding need not be distinguished from an
ordinary trial.


III


[***LEdHR10] [10] A convicted defendant's claim
that counsel's assistance was so defective as to require
reversal of a conviction or death sentence has two
components. First, the defendant must show that
counsel's performance was deficient. This requires
showing that counsel made errors so serious that counsel
was not functioning as the "counsel" guaranteed the
defendant by the Sixth Amendment. Second, the
defendant must show that the deficient performance
prejudiced the defense. This requires showing that
counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable.
Unless a defendant makes both showings, it cannot be
said that the conviction or death sentence resulted from a
breakdown in the adversary process that renders the result
unreliable.


A


[***LEdHR11] [11]As all the Federal Courts of
Appeals have now held, the proper standard for attorney
performance is that of reasonably effective assistance.
See Trapnell v. United States, 725 F.2d, at 151-152. The
Court indirectly recognized as much when it stated in
McMann v. Richardson, supra, at 770, 771, that a guilty
plea cannot be attacked as based on inadequate legal
advice unless counsel was not "a reasonably competent
attorney" and the advice was not "within the range of
competence demanded of attorneys in criminal cases."
See also Cuyler v. Sullivan, supra, at 344. When a
convicted defendant [*688] complains of the
ineffectiveness of counsel's assistance, the defendant
must show that counsel's representation fell below an
objective standard of reasonableness.


More specific guidelines are not appropriate. The
Sixth Amendment refers simply to "counsel," not
specifying particular requirements of effective assistance.
It relies [**2065] instead on the legal profession's
maintenance of standards sufficient to justify the law's
presumption that counsel will fulfill the role in the
adversary process that the Amendment envisions. See
Michel v. Louisiana, 350 U.S. 91, 100-101 [***694]
(1955). The proper measure of attorney performance
remains simply reasonableness under prevailing
professional norms.


[***LEdHR12] [12] Representation of a criminal
defendant entails certain basic duties. Counsel's function
is to assist the defendant, and hence counsel owes the
client a duty of loyalty, a duty to avoid conflicts of
interest. See Cuyler v. Sullivan, supra, at 346. From
counsel's function as assistant to the defendant derive the
overarching duty to advocate the defendant's cause and
the more particular duties to consult with the defendant
on important decisions and to keep the defendant
informed of important developments in the course of the
prosecution. Counsel also has a duty to bring to bear
such skill and knowledge as will render the trial a reliable
adversarial testing process. See Powell v. Alabama, 287
U.S., at 68-69.


[***LEdHR13] [13]These basic duties neither
exhaustively define the obligations of counsel nor form a
checklist for judicial evaluation of attorney performance.
In any case presenting an ineffectiveness claim, the
performance inquiry must be whether counsel's assistance
was reasonable considering all the circumstances.
Prevailing norms of practice as reflected in American Bar
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Association standards and the like, e. g., ABA Standards
for Criminal Justice 4-1.1 to 4-8.6 (2d ed. 1980) ("The
Defense Function"), are guides to determining what is
reasonable, but they are only guides. No particular set of
detailed rules for counsel's conduct can satisfactorily take
[*689] account of the variety of circumstances faced by
defense counsel or the range of legitimate decisions
regarding how best to represent a criminal defendant.
Any such set of rules would interfere with the
constitutionally protected independence of counsel and
restrict the wide latitude counsel must have in making
tactical decisions. See United States v. Decoster, 199 U.
S. App. D. C., at 371, 624 F.2d, at 208. Indeed, the
existence of detailed guidelines for representation could
distract counsel from the overriding mission of vigorous
advocacy of the defendant's cause. Moreover, the
purpose of the effective assistance guarantee of the Sixth
Amendment is not to improve the quality of legal
representation, although that is a goal of considerable
importance to the legal system. The purpose is simply to
ensure that criminal defendants receive a fair trial.


[***LEdHR14] [14] [***LEdHR15] [15]Judicial
scrutiny of counsel's performance must be highly
deferential. It is all too tempting for a defendant to
second-guess counsel's assistance after conviction or
adverse sentence, and it is all too easy for a court,
examining counsel's defense after it has proved
unsuccessful, to conclude that a particular act or omission
of counsel was unreasonable. Cf. Engle v. Isaac, 456
U.S. 107, 133-134 (1982). A fair assessment of attorney
performance requires that every effort be made to
eliminate the distorting effects of hindsight, to reconstruct
the circumstances of counsel's challenged conduct, and to
evaluate the conduct from counsel's perspective at the
time. Because of the difficulties inherent in making the
evaluation, a court must indulge a strong presumption
that counsel's conduct falls within the wide range of
reasonable professional assistance; that is, the defendant
must overcome [***695] the presumption that, under
the circumstances, the challenged action "might be
considered sound trial strategy." See Michel v. Louisiana,
supra, at 101. There are countless ways to provide
effective assistance in any given case. Even the best
criminal defense attorneys would not defend a particular
client in the same way. See Goodpaster, [*690] The
Trial for Life: Effective Assistance of Counsel [**2066]
in Death Penalty Cases, 58 N. Y. U. L. Rev. 299, 343
(1983).


The availability of intrusive post-trial inquiry into
attorney performance or of detailed guidelines for its
evaluation would encourage the proliferation of
ineffectiveness challenges. Criminal trials resolved
unfavorably to the defendant would increasingly come to
be followed by a second trial, this one of counsel's
unsuccessful defense. Counsel's performance and even
willingness to serve could be adversely affected.
Intensive scrutiny of counsel and rigid requirements for
acceptable assistance could dampen the ardor and impair
the independence of defense counsel, discourage the
acceptance of assigned cases, and undermine the trust
between attorney and client.


[***LEdHR16] [16] [***LEdHR17] [17]Thus, a
court deciding an actual ineffectiveness claim must judge
the reasonableness of counsel's challenged conduct on the
facts of the particular case, viewed as of the time of
counsel's conduct. A convicted defendant making a
claim of ineffective assistance must identify the acts or
omissions of counsel that are alleged not to have been the
result of reasonable professional judgment. The court
must then determine whether, in light of all the
circumstances, the identified acts or omissions were
outside the wide range of professionally competent
assistance. In making that determination, the court
should keep in mind that counsel's function, as elaborated
in prevailing professional norms, is to make the
adversarial testing process work in the particular case. At
the same time, the court should recognize that counsel is
strongly presumed to have rendered adequate assistance
and made all significant decisions in the exercise of
reasonable professional judgment.


[***LEdHR18] [18] These standards require no
special amplification in order to define counsel's duty to
investigate, the duty at issue in this case. As the Court of
Appeals concluded, strategic choices made after thorough
investigation of law and facts relevant to plausible
options are virtually unchallengeable; and strategic
[*691] choices made after less than complete
investigation are reasonable precisely to the extent that
reasonable professional judgments support the limitations
on investigation. In other words, counsel has a duty to
make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary.
In any ineffectiveness case, a particular decision not to
investigate must be directly assessed for reasonableness
in all the circumstances, applying a heavy measure of
deference to counsel's judgments.
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[***LEdHR19] [19]The reasonableness of
counsel's actions may be determined or substantially
influenced by the defendant's own statements or actions.
Counsel's actions are usually based, quite properly, on
informed strategic choices made by the defendant and on
information supplied by the defendant. In particular,
what investigation decisions are reasonable depends
[***696] critically on such information. For example,
when the facts that support a certain potential line of
defense are generally known to counsel because of what
the defendant has said, the need for further investigation
may be considerably diminished or eliminated altogether.
And when a defendant has given counsel reason to
believe that pursuing certain investigations would be
fruitless or even harmful, counsel's failure to pursue those
investigations may not later be challenged as
unreasonable. In short, inquiry into counsel's
conversations with the defendant may be critical to a
proper assessment of counsel's investigation decisions,
just as it may be critical to a proper assessment of
counsel's other litigation decisions. See United States v.
Decoster, supra, at 372-373, 624 F.2d, at 209-210.


B


[***LEdHR20] [20] [***LEdHR21] [21]An error
by counsel, even if professionally unreasonable, does not
warrant setting aside the judgment of a criminal
proceeding if the error had no effect on the judgment. Cf.
United States v. Morrison, 449 U.S. 361, 364-365
[**2067] (1981). The purpose of the Sixth Amendment
guarantee of counsel is to ensure [*692] that a defendant
has the assistance necessary to justify reliance on the
outcome of the proceeding. Accordingly, any
deficiencies in counsel's performance must be prejudicial
to the defense in order to constitute ineffective assistance
under the Constitution.


[***LEdHR22] [22]In certain Sixth Amendment
contexts, prejudice is presumed. Actual or constructive
denial of the assistance of counsel altogether is legally
presumed to result in prejudice. So are various kinds of
state interference with counsel's assistance. See United
States v. Cronic, ante, at 659, and n. 25. Prejudice in
these circumstances is so likely that case-by-case inquiry
into prejudice is not worth the cost. Ante, at 658.
Moreover, such circumstances involve impairments of
the Sixth Amendment right that are easy to identify and,
for that reason and because the prosecution is directly
responsible, easy for the government to prevent.


[***LEdHR23] [23]One type of actual
ineffectiveness claim warrants a similar, though more
limited, presumption of prejudice. In Cuyler v. Sullivan,
446 U.S., at 345-350, the Court held that prejudice is
presumed when counsel is burdened by an actual conflict
of interest. In those circumstances, counsel breaches the
duty of loyalty, perhaps the most basic of counsel's
duties. Moreover, it is difficult to measure the precise
effect on the defense of representation corrupted by
conflicting interests. Given the obligation of counsel to
avoid conflicts of interest and the ability of trial courts to
make early inquiry in certain situations likely to give rise
to conflicts, see, e. g., Fed. Rule Crim. Proc. 44(c), it is
reasonable for the criminal justice system to maintain a
fairly rigid rule of presumed prejudice for conflicts of
interest. Even so, the rule is not quite the per se rule of
prejudice that exists for the Sixth Amendment claims
mentioned above. Prejudice is presumed only if the
defendant demonstrates that counsel "actively represented
conflicting interests" and that "an actual conflict of
interest adversely affected his lawyer's performance."
Cuyler v. Sullivan, supra, at 350, 348 [***697]
(footnote omitted).


[*693] [***LEdHR24] [24]Conflict of interest
claims aside, actual ineffectiveness claims alleging a
deficiency in attorney performance are subject to a
general requirement that the defendant affirmatively
prove prejudice. The government is not responsible for,
and hence not able to prevent, attorney errors that will
result in reversal of a conviction or sentence. Attorney
errors come in an infinite variety and are as likely to be
utterly harmless in a particular case as they are to be
prejudicial. They cannot be classified according to
likelihood of causing prejudice. Nor can they be defined
with sufficient precision to inform defense attorneys
correctly just what conduct to avoid. Representation is an
art, and an act or omission that is unprofessional in one
case may be sound or even brilliant in another. Even if a
defendant shows that particular errors of counsel were
unreasonable, therefore, the defendant must show that
they actually had an adverse effect on the defense.


It is not enough for the defendant to show that the
errors had some conceivable effect on the outcome of the
proceeding. Virtually every act or omission of counsel
would meet that test, cf. United States v.
Valenzuela-Bernal, 458 U.S. 858, 866-867 (1982), and
not every error that conceivably could have influenced
the outcome undermines the reliability of the result of the
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proceeding. Respondent suggests requiring a showing
that the errors "impaired the presentation of the defense."
Brief for Respondent 58. That standard, however,
provides no workable principle. Since any error, if it is
indeed an error, "impairs" the presentation of the defense,
the proposed standard is inadequate because it provides
no way of deciding what impairments are [**2068]
sufficiently serious to warrant setting aside the outcome
of the proceeding.


On the other hand, we believe that a defendant need
not show that counsel's deficient conduct more likely
than not altered the outcome in the case. This
outcome-determinative standard has several strengths. It
defines the relevant inquiry in a way familiar to courts,
though the inquiry, as is inevitable, is anything but
precise. The standard also reflects the profound
importance of finality in criminal proceedings. [*694]
Moreover, it comports with the widely used standard for
assessing motions for new trial based on newly
discovered evidence. See Brief for United States as
Amicus Curiae 19-20, and nn. 10, 11. Nevertheless, the
standard is not quite appropriate.


Even when the specified attorney error results in the
omission of certain evidence, the newly discovered
evidence standard is not an apt source from which to
draw a prejudice standard for ineffectiveness claims. The
high standard for newly discovered evidence claims
presupposes that all the essential elements of a
presumptively accurate and fair proceeding were present
in the proceeding whose result is challenged. Cf. United
States v. Johnson, 327 U.S. 106, 112 (1946). An
ineffective assistance claim asserts the absence of one of
the crucial assurances that the result of the proceeding is
reliable, so finality concerns are somewhat weaker and
the appropriate standard of prejudice should be somewhat
[***698] lower. The result of a proceeding can be
rendered unreliable, and hence the proceeding itself
unfair, even if the errors of counsel cannot be shown by a
preponderance of the evidence to have determined the
outcome.


[***LEdHR25] [25]Accordingly, the appropriate
test for prejudice finds its roots in the test for materiality
of exculpatory information not disclosed to the defense
by the prosecution, United States v. Agurs, 427 U.S., at
104, 112-113, and in the test for materiality of testimony
made unavailable to the defense by Government
deportation of a witness, United States v.


Valenzuela-Bernal, supra, at 872-874. The defendant
must show that there is a reasonable probability that, but
for counsel's unprofessional errors, the result of the
proceeding would have been different. A reasonable
probability is a probability sufficient to undermine
confidence in the outcome.


[***LEdHR26] [26] In making the determination
whether the specified errors resulted in the required
prejudice, a court should presume, absent challenge to the
judgment on grounds of evidentiary insufficiency, that
the judge or jury acted according to law. [*695] An
assessment of the likelihood of a result more favorable to
the defendant must exclude the possibility of
arbitrariness, whimsy, caprice, "nullification," and the
like. A defendant has no entitlement to the luck of a
lawless decisionmaker, even if a lawless decision cannot
be reviewed. The assessment of prejudice should
proceed on the assumption that the decisionmaker is
reasonably, conscientiously, and impartially applying the
standards that govern the decision. It should not depend
on the idiosyncracies of the particular decisionmaker,
such as unusual propensities toward harshness or
leniency. Although these factors may actually have
entered into counsel's selection of strategies and, to that
limited extent, may thus affect the performance inquiry,
they are irrelevant to the prejudice inquiry. Thus,
evidence about the actual process of decision, if not part
of the record of the proceeding under review, and
evidence about, for example, a particular judge's
sentencing practices, should not be considered in the
prejudice determination.


[***LEdHR27] [27] [***LEdHR28] [28]The
governing legal standard plays a critical role in defining
the question to be asked in assessing the prejudice from
counsel's errors. When a defendant challenges a
conviction, the question is whether there is a reasonable
probability that, absent the errors, the factfinder would
have had a [**2069] reasonable doubt respecting guilt.
When a defendant challenges a death sentence such as the
one at issue in this case, the question is whether there is a
reasonable probability that, absent the errors, the
sentencer -- including an appellate court, to the extent it
independently reweighs the evidence -- would have
concluded that the balance of aggravating and mitigating
circumstances did not warrant death.


[***LEdHR29] [29]In making this determination, a
court hearing an ineffectiveness claim must consider the
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totality of the evidence before the judge or jury. Some of
the factual findings will have been unaffected by the
errors, and factual findings that were affected will have
been affected in different ways. Some errors will
[***699] have had a pervasive effect on the inferences to
[*696] be drawn from the evidence, altering the entire
evidentiary picture, and some will have had an isolated,
trivial effect. Moreover, a verdict or conclusion only
weakly supported by the record is more likely to have
been affected by errors than one with overwhelming
record support. Taking the unaffected findings as a
given, and taking due account of the effect of the errors
on the remaining findings, a court making the prejudice
inquiry must ask if the defendant has met the burden of
showing that the decision reached would reasonably
likely have been different absent the errors.


IV


[***LEdHR30] [30]A number of practical
considerations are important for the application of the
standards we have outlined. Most important, in
adjudicating a claim of actual ineffectiveness of counsel,
a court should keep in mind that the principles we have
stated do not establish mechanical rules. Although those
principles should guide the process of decision, the
ultimate focus of inquiry must be on the fundamental
fairness of the proceeding whose result is being
challenged. In every case the court should be concerned
with whether, despite the strong presumption of
reliability, the result of the particular proceeding is
unreliable because of a breakdown in the adversarial
process that our system counts on to produce just results.


[***LEdHR31] [31]To the extent that this has
already been the guiding inquiry in the lower courts, the
standards articulated today do not require reconsideration
of ineffectiveness claims rejected under different
standards. Cf. Trapnell v. United States, 725 F.2d, at
153 (in several years of applying "farce and mockery"
standard along with "reasonable competence" standard,
court "never found that the result of a case hinged on the
choice of a particular standard"). In particular, the minor
differences in the lower courts' precise formulations of
the performance standard are insignificant: the different
[*697] formulations are mere variations of the
overarching reasonableness standard. With regard to the
prejudice inquiry, only the strict outcome-determinative
test, among the standards articulated in the lower courts,
imposes a heavier burden on defendants than the tests


laid down today. The difference, however, should alter
the merit of an ineffectiveness claim only in the rarest
case.


[***LEdHR32] [32]Although we have discussed
the performance component of an ineffectiveness claim
prior to the prejudice component, there is no reason for a
court deciding an ineffective assistance claim to approach
the inquiry in the same order or even to address both
components of the inquiry if the defendant makes an
insufficient showing on one. In particular, a court need
not determine whether counsel's performance was
deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficiencies. The
object of an ineffectiveness claim is not to grade
counsel's performance. If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient
prejudice, which we expect will often be so, that course
should be followed. Courts should strive to ensure that
ineffectiveness claims not become so burdensome to
defense counsel that the entire criminal [***700] justice
system suffers as a result.


[**2070] [***LEdHR33] [33]The principles
governing ineffectiveness claims should apply in federal
collateral proceedings as they do on direct appeal or in
motions for a new trial. As indicated by the "cause and
prejudice" test for overcoming procedural waivers of
claims of error, the presumption that a criminal judgment
is final is at its strongest in collateral attacks on that
judgment. See United States v. Frady, 456 U.S. 152,
162-169 (1982); Engle v. Isaac, 456 U.S. 107, 126-129
(1982). An ineffectiveness claim, however, as our
articulation of the standards that govern decision of such
claims makes clear, is an attack on the fundamental
fairness of the proceeding whose result is challenged.
Since fundamental fairness is the central concern of the
writ of habeas corpus, see id., [*698] at 126, no special
standards ought to apply to ineffectiveness claims made
in habeas proceedings.


[***LEdHR34] [34]Finally, in a federal habeas
challenge to a state criminal judgment, a state court
conclusion that counsel rendered effective assistance is
not a finding of fact binding on the federal court to the
extent stated by 28 U. S. C. § 2254(d). Ineffectiveness is
not a question of "basic, primary, or historical [fact],"
Townsend v. Sain, 372 U.S. 293, 309, n. 6 (1963). Rather,
like the question whether multiple representation in a
particular case gave rise to a conflict of interest, it is a
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mixed question of law and fact. See Cuyler v. Sullivan,
446 U.S., at 342. Although state court findings of fact
made in the course of deciding an ineffectiveness claim
are subject to the deference requirement of § 2254(d), and
although district court findings are subject to the clearly
erroneous standard of Federal Rule of Civil Procedure
52(a), both the performance and prejudice components of
the ineffectiveness inquiry are mixed questions of law
and fact.


V


Having articulated general standards for judging
ineffectiveness claims, we think it useful to apply those
standards to the facts of this case in order to illustrate the
meaning of the general principles. The record makes it
possible to do so. There are no conflicts between the
state and federal courts over findings of fact, and the
principles we have articulated are sufficiently close to the
principles applied both in the Florida courts and in the
District Court that it is clear that the factfinding was not
affected by erroneous legal principles. See
Pullman-Standard v. Swint, 456 U.S. 273, 291-292
(1982).


Application of the governing principles is not
difficult in this case. The facts as described above, see
supra, at 671-678, make clear that the conduct of
respondent's counsel at and before respondent's
sentencing proceeding cannot be found unreasonable.
They also make clear that, even assuming the [*699]
challenged conduct of counsel was unreasonable,
respondent suffered insufficient prejudice to warrant
setting aside his death sentence.


With respect to the performance component, the
record shows that [***701] respondent's counsel made a
strategic choice to argue for the extreme emotional
distress mitigating circumstance and to rely as fully as
possible on respondent's acceptance of responsibility for
his crimes. Although counsel understandably felt
hopeless about respondent's prospects, see App. 383-384,
400-401, nothing in the record indicates, as one possible
reading of the District Court's opinion suggests, see App.
to Pet. for Cert. A282, that counsel's sense of
hopelessness distorted his professional judgment.
Counsel's strategy choice was well within the range of
professionally reasonable judgments, and the decision not
to seek more character or psychological evidence than
was already in hand was likewise reasonable.


[***LEdHR35] [35]The trial judge's views on the
importance of owning up to one's crimes were well
[**2071] known to counsel. The aggravating
circumstances were utterly overwhelming. Trial counsel
could reasonably surmise from his conversations with
respondent that character and psychological evidence
would be of little help. Respondent had already been
able to mention at the plea colloquy the substance of what
there was to know about his financial and emotional
troubles. Restricting testimony on respondent's character
to what had come in at the plea colloquy ensured that
contrary character and psychological evidence and
respondent's criminal history, which counsel had
successfully moved to exclude, would not come in. On
these facts, there can be little question, even without
application of the presumption of adequate performance,
that trial counsel's defense, though unsuccessful, was the
result of reasonable professional judgment.


[***LEdHR36] [36]With respect to the prejudice
component, the lack of merit of respondent's claim is
even more stark. The evidence that respondent says his
trial counsel should have offered at the [*700]
sentencing hearing would barely have altered the
sentencing profile presented to the sentencing judge. As
the state courts and District Court found, at most this
evidence shows that numerous people who knew
respondent thought he was generally a good person and
that a psychiatrist and a psychologist believed he was
under considerable emotional stress that did not rise to
the level of extreme disturbance. Given the
overwhelming aggravating factors, there is no reasonable
probability that the omitted evidence would have changed
the conclusion that the aggravating circumstances
outweighed the mitigating circumstances and, hence, the
sentence imposed. Indeed, admission of the evidence
respondent now offers might even have been harmful to
his case: his "rap sheet" would probably have been
admitted into evidence, and the psychological reports
would have directly contradicted respondent's claim that
the mitigating circumstance of extreme emotional
disturbance applied to his case.


Our conclusions on both the prejudice and
performance components of the ineffectiveness inquiry
do not depend on the trial judge's testimony at the District
Court hearing. We therefore need not consider the
general admissibility of that testimony, although, as noted
supra, at 695, that testimony is irrelevant to the prejudice
inquiry. Moreover, the prejudice question is resolvable,
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and hence the ineffectiveness claim can be rejected,
without regard to the evidence presented [***702] at the
District Court hearing. The state courts properly
concluded that the ineffectiveness claim was meritless
without holding an evidentiary hearing.


Failure to make the required showing of either
deficient performance or sufficient prejudice defeats the
ineffectiveness claim. Here there is a double failure.
More generally, respondent has made no showing that the
justice of his sentence was rendered unreliable by a
breakdown in the adversary process caused by
deficiencies in counsel's assistance. Respondent's
sentencing proceeding was not fundamentally unfair.


[*701] We conclude, therefore, that the District
Court properly declined to issue a writ of habeas corpus.
The judgment of the Court of Appeals is accordingly


Reversed.


CONCUR BY: BRENNAN (In Part)


DISSENT BY: BRENNAN (In Part); MARSHALL


DISSENT


JUSTICE BRENNAN, concurring in part and
dissenting in part.


I join the Court's opinion but dissent from its
judgment. Adhering to my view that the death penalty is
in all circumstances cruel and unusual punishment
forbidden by the Eighth and Fourteenth Amendments, see
Gregg v. Georgia, 428 U.S. 153, 227 (1976)
(BRENNAN, J., dissenting), I would vacate respondent's
death sentence and remand the case for further
proceedings. 1


1 The Court's judgment leaves standing another
in an increasing number of capital sentences
purportedly imposed in compliance with the
procedural standards developed in cases
beginning with Gregg v. Georgia, 428 U.S. 153
(1976). Earlier this Term, I reiterated my view
that these procedural requirements have proven
unequal to the task of eliminating the irrationality
that necessarily attends decisions by juries, trial
judges, and appellate courts whether to take or
spare human life. Pulley v. Harris, 465 U.S. 37,
59 (1984) (BRENNAN, J., dissenting). The


inherent difficulty in imposing the ultimate
sanction consistent with the rule of law, see
Furman v. Georgia, 408 U.S. 238, 274-277 (1972)
(BRENNAN, J., concurring); McGautha v.
California, 402 U.S. 183, 248-312 (1971)
(BRENNAN, J., dissenting), is confirmed by the
extraordinary pressure put on our own
deliberations in recent months by the growing
number of applications to stay executions. See
Wainwright v. Adams, post, at 965 (MARSHALL,
J., dissenting) (stating that "haste and confusion
surrounding . . . decision [to vacate stay] is
degrading to our role as judges"); Autry v.
McKaskle, 465 U.S. 1085 (1984) (MARSHALL,
J., dissenting) (criticizing Court for "dramatically
expediting its normal deliberative processes to
clear the way for an impending execution");
Stephens v. Kemp, 464 U.S. 1027, 1032 (1983)
(POWELL, J., dissenting) (contending that
procedures by which stay applications are
considered "undermines public confidence in the
courts and in the laws we are required to follow");
Sullivan v. Wainwright, 464 U.S. 109, 112 (1983)
(BURGER, C. J., concurring) (accusing lawyers
seeking review of their client's death sentences of
turning "the administration of justice into [a]
sporting contest"); Autry v. Estelle, 464 U.S. 1, 6
(1983) (STEVENS, J., dissenting) (suggesting
that Court's practice in reviewing applications in
death cases "injects uncertainty and disparity into
the review procedure, adds to the burdens of
counsel, distorts the deliberative process within
this Court, and increases the risk of error"). It is
difficult to believe that the decision whether to put
an individual to death generates any less
emotional pressure among juries, trial judges, and
appellate courts than it does among Members of
this Court.


[*702] [**2072] I


This case and United States v. Cronic, ante,
[***703] p. 648, present our first occasions to elaborate
the appropriate standards for judging claims of
ineffective assistance of counsel. In Cronic, the Court
considers such claims in the context of cases "in which
the surrounding circumstances [make] it so unlikely that
any lawyer could provide effective assistance that
ineffectiveness [is] properly presumed without inquiry
into actual performance at trial," ante, at 661. This case,
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in contrast, concerns claims of ineffective assistance
based on allegations of specific errors by counsel --
claims which, by their very nature, require courts to
evaluate both the attorney's performance and the effect of
that performance on the reliability and fairness of the
proceeding. Accordingly, a defendant making a claim of
this kind must show not only that his lawyer's
performance was inadequate but also that he was
prejudiced thereby. See also Cronic, ante, at 659, n. 26.


I join the Court's opinion because I believe that the
standards it sets out today will both provide helpful
guidance to courts considering claims of actual
ineffectiveness of counsel and also permit those courts to
continue their efforts to achieve progressive development
of this area of the law. Like all federal courts and most
state courts that have previously addressed the matter, see
ante, at 683-684, the Court concludes that "the proper
standard for attorney performance is that of reasonably
effective assistance." Ante, at 687. And, [*703]
rejecting the strict "outcome-determinative" test
employed by some courts, the Court adopts as the
appropriate standard for prejudice a requirement that the
defendant "show that there is a reasonable probability
that, but for counsel's unprofessional errors, the result of
the proceeding would have been different," defining a
"reasonable probability" as "a probability sufficient to
undermine confidence in the outcome." Ante, at 694. I
believe these standards are sufficiently precise to permit
meaningful distinctions between those attorney
derelictions that deprive defendants of their constitutional
rights and those that do not; at the same time, the
standards are sufficiently flexible to accommodate the
wide variety of situations giving rise to claims of this
kind.


[**2073] With respect to the performance standard,
I agree with the Court's conclusion that a "particular set
of detailed rules for counsel's conduct" would be
inappropriate. Ante, at 688. Precisely because the
standard of "reasonably effective assistance" adopted
today requires that counsel's performance be measured in
light of the particular circumstances of the case, I do not
believe our decision "will stunt the development of
constitutional doctrine in this area," post, at 709
(MARSHALL, J., dissenting). Indeed, the Court's
suggestion that today's decision is largely consistent with
the approach taken by the lower courts, ante, at 696,
simply indicates that those courts may continue to
develop governing principles on a case-by-case basis in


the common-law tradition, as they have in the past.
Similarly, the prejudice standard announced today does
not erect an insurmountable obstacle to meritorious
claims, but rather simply requires courts carefully to
examine [***704] trial records in light of both the
nature and seriousness of counsel's errors and their effect
in the particular circumstances of the case. Ante, at 695.
2


2 Indeed, counsel's incompetence can be so
serious that it rises to the level of a constructive
denial of counsel which can constitute
constitutional error without any showing of
prejudice. See Cronic, ante, at 659-660; Javor v.
United States, 724 F.2d 831, 834 (CA9 1984)
("Prejudice is inherent in this case because
unconscious or sleeping counsel is equivalent to
no counsel at all").


[*704] II


Because of their flexibility and the requirement that
they be considered in light of the particular circumstances
of the case, the standards announced today can and
should be applied with concern for the special
considerations that must attend review of counsel's
performance in a capital sentencing proceeding. In
contrast to a case in which a finding of ineffective
assistance requires a new trial, a conclusion that counsel
was ineffective with respect to only the penalty phase of a
capital trial imposes on the State the far lesser burden of
reconsideration of the sentence alone. On the other hand,
the consequences to the defendant of incompetent
assistance at a capital sentencing could not, of course, be
greater. Recognizing the unique seriousness of such a
proceeding, we have repeatedly emphasized that "'where
discretion is afforded a sentencing body on a matter so
grave as the determination of whether a human life
should be taken or spared, that discretion must be suitably
directed and limited so as to minimize the risk of wholly
arbitrary and capricious action.'" Zant v. Stephens, 462
U.S. 862, 874 (1983) (quoting Gregg v. Georgia, 428
U.S., at 188-189 (opinion of Stewart, POWELL, and
STEVENS, JJ.)).


For that reason, we have consistently required that
capital proceedings be policed at all stages by an
especially vigilant concern for procedural fairness and for
the accuracy of factfinding. As JUSTICE MARSHALL
emphasized last Term:
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"This Court has always insisted that the need for
procedural safeguards is particularly great where life is at
stake. Long before the Court established the right to
counsel in all felony cases, Gideon v. Wainwright, 372
U.S. 335 (1963), it recognized that right in capital cases,
Powell v. Alabama, 287 U.S. 45, 71-72 (1932). Time
[*705] and again the Court has condemned procedures in
capital cases that might be completely acceptable in an
ordinary case. See, e. g., Bullington v. Missouri, 451 U.S.
430 (1981); Beck v. Alabama, 447 U.S. 625 (1980);
Green v. Georgia, 442 U.S. 95 (1979) (per curiam);
Lockett v. Ohio, 438 U.S. 586 (1978); Gardner v.
Florida, 430 U.S. 349 (1977); Woodson v. North
Carolina, 428 U.S. 280 (1976). . . .


" [**2074] Because of [the] basic difference
between the death penalty and all other punishments, this
Court has consistently recognized that there [***705] is
'a corresponding difference in the need for reliability in
the determination that death is the appropriate
punishment in a specific case.' Ibid." Barefoot v. Estelle,
463 U.S. 880, 913-914 (1983) (dissenting opinion).


See also id., at 924 (BLACKMUN, J., dissenting). In
short, this Court has taken special care to minimize the
possibility that death sentences are "imposed out of
whim, passion, prejudice, or mistake." Eddings v.
Oklahoma, 455 U.S. 104, 118 (1982) (O'CONNOR, J.,
concurring).


In the sentencing phase of a capital case, "[what] is
essential is that the jury have before it all possible
relevant information about the individual defendant
whose fate it must determine." Jurek v. Texas, 428 U.S.
262, 276 (1976) (opinion of Stewart, POWELL, and
STEVENS, JJ.). For that reason, we have repeatedly
insisted that "the sentencer in capital cases must be
permitted to consider any relevant mitigating factor."
Eddings v. Oklahoma, 455 U.S., at 112. In fact, as
JUSTICE O'CONNOR has noted, a sentencing judge's
failure to consider relevant aspects of a defendant's
character and background creates such an unacceptable
risk that the death penalty was unconstitutionally
imposed that, even in cases where the matter was not
raised below, the "interests of justice" may impose on
reviewing courts "a duty to remand [the] case for
resentencing." Id., at 117, n., and 119 (O'CONNOR, J.,
concurring).


[*706] Of course, "[the] right to present, and to


have the sentencer consider, any and all mitigating
evidence means little if defense counsel fails to look for
mitigating evidence or fails to present a case in mitigation
at the capital sentencing hearing." Comment, 83 Colum.
L. Rev. 1544, 1549 (1983). See, e. g., Burger v. Zant, 718
F.2d 979 (CA11 1983) (defendant, 17 years old at time of
crime, sentenced to death after counsel failed to present
any evidence in mitigation), stay granted, post, at 902.
Accordingly, counsel's general duty to investigate, ante,
at 690, takes on supreme importance to a defendant in the
context of developing mitigating evidence to present to a
judge or jury considering the sentence of death; claims of
ineffective assistance in the performance of that duty
should therefore be considered with commensurate care.


That the Court rejects the ineffective-assistance
claim in this case should not, of course, be understood to
reflect any diminution in commitment to the principle
that "'the fundamental respect for humanity underlying
the Eighth Amendment . . . requires consideration of the
character and record of the individual offender and the
circumstances of the particular offense as a
constitutionally indispensable part of the process of
inflicting the penalty of death.'" Eddings v. Oklahoma,
supra, at 112 (quoting Woodson v. North Carolina, 428
U.S. 280, 304 (1976) (opinion of Stewart, POWELL, and
STEVENS, JJ.)). I am satisfied that the standards
announced today will go far towards assisting lower
federal courts and [***706] state courts in discharging
their constitutional duty to ensure that every criminal
defendant receives the effective assistance of counsel
guaranteed by the Sixth Amendment.


JUSTICE MARSHALL, dissenting.


The Sixth and Fourteenth Amendments guarantee a
person accused of a crime the right to the aid of a lawyer
in preparing and presenting his defense. It has long been
settled that "the right to counsel is the right to the
effective assistance [*707] of counsel." McMann v.
Richardson, 397 U.S. 759, 771, n. 14 (1970). The state
and lower federal courts have developed standards for
distinguishing effective from inadequate [**2075]
assistance. 1 Today, for the first time, this Court attempts
to synthesize and clarify those standards. For the most
part, the majority's efforts are unhelpful. Neither of its
two principal holdings seems to me likely to improve the
adjudication of Sixth Amendment claims. And, in its zeal
to survey comprehensively this field of doctrine, the
majority makes many other generalizations and
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suggestions that I find unacceptable. Most importantly,
the majority fails to take adequate account of the fact that
the locus of this case is a capital sentencing proceeding.
Accordingly, I join neither the Court's opinion nor its
judgment.


1 See Note, Identifying and Remedying
Ineffective Assistance of Criminal Defense
Counsel: A New Look After United States v.
Decoster, 93 Harv. L. Rev. 752, 756-758 (1980);
Note, Effective Assistance of Counsel: The Sixth
Amendment and the Fair Trial Guarantee, 50 U.
Chi. L. Rev. 1380, 1386-1387, 1399-1401,
1408-1410 (1983).


I


The opinion of the Court revolves around two
holdings. First, the majority ties the constitutional
minima of attorney performance to a simple "standard of
reasonableness." Ante, at 688. Second, the majority holds
that only an error of counsel that has sufficient impact on
a trial to "undermine confidence in the outcome" is
grounds for overturning a conviction. Ante, at 694. I
disagree with both of these rulings.


A


My objection to the performance standard adopted
by the Court is that it is so malleable that, in practice, it
will either have no grip at all or will yield excessive
variation in the manner in which the Sixth Amendment is
interpreted and applied by different courts. To tell
lawyers and the lower courts that counsel for a criminal
defendant must behave [*708] "reasonably" and must
act like "a reasonably competent attorney," ante, at 687,
is to tell them almost nothing. In essence, the majority
has instructed judges called upon to assess claims of
ineffective assistance of counsel to advert to their own
intuitions regarding what constitutes "professional"
representation, and has discouraged them from trying to
develop more detailed standards governing the
performance of defense counsel. In my view, the Court
has thereby not only abdicated its own responsibility to
interpret the Constitution, but also impaired the ability of
the lower courts to exercise theirs.


The debilitating ambiguity of an "objective standard
of reasonableness [***707] " in this context is illustrated
by the majority's failure to address important issues
concerning the quality of representation mandated by the


Constitution. It is an unfortunate but undeniable fact that
a person of means, by selecting a lawyer and paying him
enough to ensure he prepares thoroughly, usually can
obtain better representation than that available to an
indigent defendant, who must rely on appointed counsel,
who, in turn, has limited time and resources to devote to a
given case. Is a "reasonably competent attorney" a
reasonably competent adequately paid retained lawyer or
a reasonably competent appointed attorney? It is also a
fact that the quality of representation available to
ordinary defendants in different parts of the country
varies significantly. Should the standard of performance
mandated by the Sixth Amendment vary by locale? 2 The
majority offers no clues as to the proper responses to
these questions.


2 Cf., e. g., Moore v. United States, 432 F.2d
730, 736 (CA3 1970) (defining the
constitutionally required level of performance as
"the exercise of the customary skill and
knowledge which normally prevails at the time
and place").


The majority defends its refusal to adopt more
specific standards primarily on the ground that "[no]
particular set of detailed rules for counsel's conduct can
satisfactorily take account [*709] of the variety of
circumstances faced by defense counsel or the range of
legitimate decisions regarding how best to represent a
criminal defendant. [**2076] " Ante, at 688-689. I
agree that counsel must be afforded "wide latitude" when
making "tactical decisions" regarding trial strategy, see
ante, at 689; cf. infra, at 712, 713, but many aspects of
the job of a criminal defense attorney are more amenable
to judicial oversight. For example, much of the work
involved in preparing for a trial, applying for bail,
conferring with one's client, making timely objections to
significant, arguably erroneous rulings of the trial judge,
and filing a notice of appeal if there are colorable grounds
therefor could profitably be made the subject of uniform
standards.


The opinion of the Court of Appeals in this case
represents one sound attempt to develop particularized
standards designed to ensure that all defendants receive
effective legal assistance. See 693 F.2d 1243, 1251-1258
(CA5 1982) (en banc). For other, generally consistent
efforts, see United States v. Decoster, 159 U. S. App. D.
C. 326, 333-334, 487 F.2d 1197, 1203-1204 (1973),
disapproved on rehearing, 199 U. S. App. D. C. 359, 624
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F.2d 196 (en banc), cert. denied, 444 U.S. 944 (1979);
Coles v. Peyton, 389 F.2d 224, 226 (CA4), cert. denied,
393 U.S. 849 (1968); People v. Pope, 23 Cal. 3d 412,
424-425, 590 P. 2d 859, 866 (1979); State v. Harper, 57
Wis. 2d 543, 550-557, 205 N. W. 2d 1, 6-9 (1973). 3 By
refusing to address the merits of these proposals, and
indeed suggesting that no such effort is worthwhile, the
opinion of the Court, I fear, will stunt the development
[***708] of constitutional doctrine in this area.


3 For a review of other decisions attempting to
develop guidelines for assessment of
ineffective-assistance-of-counsel claims, see
Erickson, Standards of Competency for Defense
Counsel in a Criminal Case, 17 Am. Crim. L.
Rev. 233, 242-248 (1979). Many of these
decisions rely heavily on the standards developed
by the American Bar Association. See ABA
Standards for Criminal Justice 4-1.1 -- 4-8.6 (2d
ed. 1980).


[*710] B


I object to the prejudice standard adopted by the
Court for two independent reasons. First, it is often very
difficult to tell whether a defendant convicted after a trial
in which he was ineffectively represented would have
fared better if his lawyer had been competent. Seemingly
impregnable cases can sometimes be dismantled by good
defense counsel. On the basis of a cold record, it may be
impossible for a reviewing court confidently to ascertain
how the government's evidence and arguments would
have stood up against rebuttal and cross-examination by a
shrewd, well-prepared lawyer. The difficulties of
estimating prejudice after the fact are exacerbated by the
possibility that evidence of injury to the defendant may
be missing from the record precisely because of the
incompetence of defense counsel. 4 In view of all these
impediments to a fair evaluation of the probability that
the outcome of a trial was affected by ineffectiveness of
counsel, it seems to me senseless to impose on a
defendant whose lawyer has been shown to have been
incompetent the burden of demonstrating prejudice.


4 Cf. United States v. Ellison, 557 F.2d 128,
131 (CA7 1977). In discussing the related problem
of measuring injury caused by joint representation
of conflicting interests, we observed:


"[The] evil . . . is in what the advocate finds
himself compelled to refrain from doing, not only


at trial but also as to possible pretrial plea
negotiations and in the sentencing process. It may
be possible in some cases to identify from the
record the prejudice resulting from an attorney's
failure to undertake certain trial tasks, but even
with a record of the sentencing hearing available
it would be difficult to judge intelligently the
impact of a conflict on the attorney's
representation of a client. And to assess the
impact of a conflict of interests on the attorney's
options, tactics, and decisions in plea negotiations
would be virtually impossible. Thus, an inquiry
into a claim of harmless error here would require,
unlike most cases, unguided speculation."
Holloway v. Arkansas, 435 U.S. 475, 490-491
(1978) (emphasis in original).


When defense counsel fails to take certain
actions, not because he is "compelled" to do so,
but because he is incompetent, it is often equally
difficult to ascertain the prejudice consequent
upon his omissions.


[*711] [**2077] Second and more fundamentally,
the assumption on which the Court's holding rests is that
the only purpose of the constitutional guarantee of
effective assistance of counsel is to reduce the chance
that innocent persons will be convicted. In my view, the
guarantee also functions to ensure that convictions are
obtained only through fundamentally fair procedures. 5


The majority contends that the Sixth Amendment is not
violated when a manifestly guilty defendant is convicted
after a trial in which he was represented by a manifestly
ineffective attorney. I cannot agree. Every defendant is
entitled to a trial in which his interests are vigorously and
conscientiously advocated by an able lawyer. A
proceeding in which the defendant does not receive
meaningful assistance in meeting the forces of the State
does not, in my opinion, constitute due process.


5 See United States v. Decoster, 199 U. S. App.
D. C. 359, 454-457, 624 F.2d 196, 291-294 (en
banc) (Bazelon, J., dissenting), cert. denied, 444
U.S. 944 (1979); Note, 93 Harv. L. Rev., at
767-770.


In Chapman v. California, 386 U.S. 18, 23 (1967),
we acknowledged [***709] that certain constitutional
rights are "so basic to a fair trial that their infraction can
never be treated as harmless error." Among these rights is
the right to the assistance of counsel at trial. Id., at 23, n.
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8; see Gideon v. Wainwright, 372 U.S. 335 (1963). 6 In
my view, the right [*712] to effective assistance of
counsel is entailed by the right to counsel, and
abridgment of the former is equivalent to abridgment of
the latter. 7 I would thus hold that a showing that the
performance of a defendant's lawyer departed from
constitutionally prescribed standards requires a new trial
regardless of whether the defendant suffered
demonstrable prejudice thereby.


6 In cases in which the government acted in a
way that prevented defense counsel from
functioning effectively, we have refused to
require the defendant, in order to obtain a new
trial, to demonstrate that he was injured. In
Glasser v. United States, 315 U.S. 60, 75-76
(1942), for example, we held:


"To determine the precise degree of prejudice
sustained by [a defendant] as a result of the court's
appointment of [the same counsel for two
codefendants with conflicting interests] is at once
difficult and unnecessary. The right to have the
assistance of counsel is too fundamental and
absolute to allow courts to indulge in nice
calculations as to the amount of prejudice arising
from its denial."


As the Court today acknowledges, United
States v. Cronic, ante, at 662, n. 31, whether the
government or counsel himself is to blame for the
inadequacy of the legal assistance received by a
defendant should make no difference in deciding
whether the defendant must prove prejudice.
7 See United States v. Yelardy, 567 F.2d 863,
865, n. 1 (CA6), cert. denied, 439 U.S. 842
(1978); Beasley v. United States, 491 F.2d 687,
696 (CA6 1974); Commonwealth v. Badger, 482
Pa. 240, 243-244, 393 A. 2d 642, 644 (1978).


II


Even if I were inclined to join the majority's two
central holdings, I could not abide the manner in which
the majority elaborates upon its rulings. Particularly
regrettable are the majority's discussion of the
"presumption" of reasonableness to be accorded lawyers'
decisions and its attempt to prejudge the merits of claims
previously rejected by lower courts using different legal
standards.


A


In defining the standard of attorney performance
required by the Constitution, the majority appropriately
notes that many problems confronting criminal defense
attorneys admit of "a range of legitimate" responses.
Ante, at 689. And the majority properly cautions courts,
when reviewing a lawyer's selection amongst a set of
options, to avoid the hubris of hindsight. Ibid . The
majority goes on, however, to suggest that reviewing
courts should "indulge a strong presumption that
counsel's conduct" was constitutionally acceptable, ibid.;
see ante, at 690, 696, and should "[apply] a heavy
measure of deference to counsel's judgments," ante, at
691.


[**2078] I am not sure what these phrases mean,
and I doubt that they will be self-explanatory to lower
courts. If they denote nothing more than that a defendant
claiming he was denied effective assistance of counsel
has the burden of proof, I [*713] would agree. See
United States v. Cronic, ante, at 658. [***710] But the
adjectives "strong" and "heavy" might be read as
imposing upon defendants an unusually weighty burden
of persuasion. If that is the majority's intent, I must
respectfully dissent. The range of acceptable behavior
defined by "prevailing professional norms," ante, at 688,
seems to me sufficiently broad to allow defense counsel
the flexibility they need in responding to novel problems
of trial strategy. To afford attorneys more latitude, by
"strongly presuming" that their behavior will fall within
the zone of reasonableness, is covertly to legitimate
convictions and sentences obtained on the basis of
incompetent conduct by defense counsel.


The only justification the majority itself provides for
its proposed presumption is that undue receptivity to
claims of ineffective assistance of counsel would
encourage too many defendants to raise such claims and
thereby would clog the courts with frivolous suits and
"dampen the ardor" of defense counsel. See ante, at 690.
I have more confidence than the majority in the ability of
state and federal courts expeditiously to dispose of
meritless arguments and to ensure that responsible,
innovative lawyering is not inhibited. In my view, little
will be gained and much may be lost by instructing the
lower courts to proceed on the assumption that a
defendant's challenge to his lawyer's performance will be
insubstantial.


B
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For many years the lower courts have been debating
the meaning of "effective" assistance of counsel.
Different courts have developed different standards. On
the issue of the level of performance required by the
Constitution, some courts have adopted the forgiving
"farce-and-mockery" standard, 8 while others have
adopted various versions of [*714] the "reasonable
competence" standard. 9 On the issue of the level of
prejudice necessary to compel a new trial, the courts have
taken a wide variety of positions, ranging from the
stringent "outcome-determinative" test, 10 to the rule that
a showing of incompetence on the part of defense counsel
automatically requires reversal of the conviction
regardless of the injury to the defendant. 11


8 See, e. g., State v. Pacheco, 121 Ariz. 88, 91,
588 P. 2d 830, 833 (1978); Hoover v. State, 270
Ark. 978, 980, 606 S. W. 2d 749, 751 (1980); Line
v. State, 272 Ind. 353, 354-355, 397 N. E. 2d 975,
976 (1979).
9 See, e. g., Trapnell v. United States, 725 F.2d
149, 155 (CA2 1983); Cooper v. Fitzharris, 586
F.2d 1325, 1328-1330 (CA9 1978) (en banc), cert.
denied, 440 U.S. 974 (1979).
10 See, e. g., United States v. Decoster, 199 U.
S. App. D. C., at 370, and n. 74, 624 F.2d, at 208,
and n. 74 (plurality opinion); Knight v. State, 394
So. 2d 997, 1001 (Fla. 1981).
11 See n. 7, supra.


The Court today substantially resolves these
disputes. The majority holds that the Constitution is
violated when defense counsel's representation falls
below the level expected of reasonably competent
defense counsel, ante, at 687-691, and so affects the trial
that there is a "reasonable probability" that, absent
counsel's error, the outcome would have been different,
ante, at 691-696.


Curiously, though, the Court discounts the
significance of its rulings, suggesting that its choice of
standards matters little and that few if [***711] any
cases would have been decided differently if the lower
courts had always applied the tests announced today. See
ante, at 696-697. Surely the judges in the state and lower
federal courts will be surprised to learn that the
distinctions they have so fiercely debated for many years
are in fact unimportant.


The majority's comments on this point seem to be
prompted principally by a reluctance [**2079] to


acknowledge that today's decision will require a
reassessment of many previously rejected
ineffective-assistance-of-counsel claims. The majority's
unhappiness on this score is understandable, but its
efforts to mitigate the perceived problem will be
ineffectual. Nothing the majority says can relieve lower
courts that hitherto [*715] have been using standards
more tolerant of ineffectual advocacy of their obligation
to scrutinize all claims, old as well as new, under the
principles laid down today.


III


The majority suggests that, "[for] purposes of
describing counsel's duties," a capital sentencing
proceeding "need not be distinguished from an ordinary
trial." Ante, at 687. I cannot agree.


The Court has repeatedly acknowledged that the
Constitution requires stricter adherence to procedural
safeguards in a capital case than in other cases.


"[The] penalty of death is qualitatively different from a
sentence of imprisonment, however long. Death, in its
finality, differs more from life imprisonment than a
100-year prison term differs from one of only a year or
two. Because of that qualitative difference, there is a
corresponding difference in the need for reliability in the
determination that death is the appropriate punishment in
a specific case." Woodson v. North Carolina, 428 U.S.
280, 305 (1976) (plurality opinion) (footnote omitted). 12


12 See also Zant v. Stephens, 462 U.S. 862,
884-885 (1983); Eddings v. Oklahoma, 455 U.S.
104, 110-112 (1982); Lockett v. Ohio, 438 U.S.
586, 604 (1978) (plurality opinion).


The performance of defense counsel is a crucial
component of the system of protections designed to
ensure that capital punishment is administered with some
degree of rationality. "Reliability" in the imposition of
the death sentence can be approximated only if the
sentencer is fully informed of "all possible relevant
information about the individual defendant whose fate it
must determine." Jurek v. Texas, 428 U.S. 262, 276
(1976) (opinion of Stewart, POWELL, and STEVENS,
JJ.). The job of amassing that information and presenting
it [*716] in an organized and persuasive manner to the
sentencer is entrusted principally to the defendant's
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lawyer. The importance to the process of counsel's
efforts, 13 combined with the severity and irrevocability
of the sanction at stake, require that the standards for
determining what constitutes "effective assistance" be
applied especially [***712] stringently in capital
sentencing proceedings. 14


13 See Goodpaster, The Trial for Life: Effective
Assistance of Counsel in Death Penalty Cases, 58
N. Y. U. L. Rev. 299, 303 (1983).
14 As JUSTICE BRENNAN points out, ante, at
704, an additional reason for examining especially
carefully a Sixth Amendment challenge when it
pertains to a capital sentencing proceeding is that
the result of finding a constitutional violation in
that context is less disruptive than a finding that
counsel was incompetent in the liability phase of a
trial.


It matters little whether strict scrutiny of a claim that
ineffectiveness of counsel resulted in a death sentence is
achieved through modification of the Sixth Amendment
standards or through especially careful application of
those standards. JUSTICE BRENNAN suggests that the
necessary adjustment of the level of performance
required of counsel in capital sentencing proceedings can
be effected simply by construing the phrase,
"reasonableness under prevailing professional norms," in
a manner that takes into account the nature of the
impending penalty. Ante, at 704-706. Though I would
prefer a more specific iteration of counsel's duties in this
special context, 15 I can accept that proposal. However,
when instructing lower courts regarding [**2080] the
probability of impact upon the outcome that requires a
resentencing, I think the Court would do best explicitly to
modify the legal standard itself. 16 In my view, a person
on death row, whose counsel's performance fell below
constitutionally acceptable levels, should not be
compelled to demonstrate a "reasonable probability"
[*717] that he would have been given a life sentence if
his lawyer had been competent, see ante, at 694; if the
defendant can establish a significant chance that the
outcome would have been different, he surely should be
entitled to a redetermination of his fate. Cf. United
States v. Agurs, 427 U.S. 97, 121-122 (1976)
(MARSHALL, J., dissenting). 17


15 See Part I-A, supra. For a sensible effort to
formulate guidelines for the conduct of defense
counsel in capital sentencing proceedings, see


Goodpaster, supra, at 343-345, 360-362.
16 For the purposes of this and the succeeding
section, I assume, solely for the sake of argument,
that some showing of prejudice is necessary to
state a violation of the Sixth Amendment. But cf.
Part I-B, supra.
17 As I read the opinion of the Court, it does not
preclude this kind of adjustment of the legal
standard. The majority defines "reasonable
probability" as "a probability sufficient to
undermine confidence in the outcome." Ante, at
694. In view of the nature of the sanction at issue,
and the difficulty of determining how a sentencer
would have responded if presented with a
different set of facts, it could be argued that a
lower estimate of the likelihood that the outcome
of a capital sentencing proceeding was influenced
by attorney error is sufficient to "undermine
confidence" in that outcome than would be true in
an ordinary criminal case.


IV


The views expressed in the preceding section oblige
me to dissent from the majority's disposition of the case
before us. 18 It is undisputed that respondent's trial
counsel made virtually no investigation of the possibility
of obtaining testimony from respondent's relatives,
friends, or former employers pertaining to respondent's
character or background. Had counsel done so, he would
have [***713] found several persons willing and able to
testify that, in their experience, respondent was a
responsible, nonviolent man, devoted to his family, and
active in the affairs of his church. See App. 338-365.
Respondent contends that his lawyer could have and
should have used that testimony to "humanize"
respondent, to counteract the impression conveyed by the
trial that he was little more than a cold-blooded killer.
Had this evidence been admitted, respondent argues, his
chances of obtaining a life sentence would have been
significantly better.


18 Adhering to my view that the death penalty is
unconstitutional under all circumstances, Gregg v.
Georgia, 428 U.S. 153, 231 (1976)
(MARSHALL, J., dissenting), I would vote to
vacate respondent's sentence even if he had not
presented a substantial Sixth Amendment claim.


[*718] Measured against the standards outlined
above, respondent's contentions are substantial.
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Experienced members of the death-penalty bar have long
recognized the crucial importance of adducing evidence
at a sentencing proceeding that establishes the defendant's
social and familial connections. See Goodpaster, The
Trial for Life: Effective Assistance of Counsel in Death
Penalty Cases, 58 N. Y. U. L. Rev. 299, 300-303, 334-335
(1983). The State makes a colorable -- though in my view
not compelling -- argument that defense counsel in this
case might have made a reasonable "strategic" decision
not to present such evidence at the sentencing hearing on
the assumption that an unadorned acknowledgment of
respondent's responsibility for his crimes would be more
likely to appeal to the trial judge, who was reputed to
respect persons who accepted responsibility for their
actions. 19 But however justifiable [**2081] such a
choice might have been after counsel had fairly assessed
the potential strength of the mitigating evidence available
to him, counsel's failure to make any significant effort to
find out what evidence might be garnered from
respondent's relatives and acquaintances surely cannot be
described as "reasonable." Counsel's failure to investigate
is particularly suspicious in light of his candid admission
that respondent's confessions and conduct in the course of
the trial gave him a feeling of "hopelessness" regarding
the possibility of saving respondent's life, see App.
383-384, 400-401.


19 Two considerations undercut the State's
explanation of counsel's decision. First, it is not
apparent why adducement of evidence pertaining
to respondent's character and familial connections
would have been inconsistent with respondent's
acknowledgment that he was responsible for his
behavior. Second, the Florida Supreme Court
possesses -- and frequently exercises -- the power
to overturn death sentences it deems unwarranted
by the facts of a case. See State v. Dixon, 283 So.
2d 1, 10 (1973). Even if counsel's decision not to
try to humanize respondent for the benefit of the
trial judge were deemed reasonable, counsel's
failure to create a record for the benefit of the
State Supreme Court might well be deemed
unreasonable.


[*719] That the aggravating circumstances
implicated by respondent's criminal conduct were
substantial, see ante, at 700, does not vitiate respondent's
constitutional claim; judges and juries in cases involving
behavior at least as egregious have shown mercy,
particularly when afforded an opportunity to see other


facets of the defendant's personality and life. 20 Nor is
respondent's contention defeated by the possibility that
the material his counsel turned up might not have been
sufficient to establish a statutory mitigating circumstance
under Florida law; Florida sentencing [***714] judges
and the Florida Supreme Court sometimes refuse to
impose death sentences in cases "in which, even though
statutory mitigating circumstances do not outweigh
statutory aggravating circumstances, the addition of
nonstatutory mitigating circumstances tips the scales in
favor of life imprisonment." Barclay v. Florida, 463 U.S.
939, 964 (1983) (STEVENS, J., concurring in judgment)
(emphasis in original).


20 See, e. g., Farmer & Kinard, The Trial of the
Penalty Phase (1976), reprinted in 2 California
State Public Defender, California Death Penalty
Manual N-33, N-45 (1980).


If counsel had investigated the availability of
mitigating evidence, he might well have decided to
present some such material at the hearing. If he had done
so, there is a significant chance that respondent would
have been given a life sentence. In my view, those
possibilities, conjoined with the unreasonableness of
counsel's failure to investigate, are more than sufficient to
establish a violation of the Sixth Amendment and to
entitle respondent to a new sentencing proceeding.


I respectfully dissent.
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DISPOSITION: 701 F.2d 187, reversed.


DECISION:


Evidence obtained in reasonable reliance on
defective search warrant held admissible.


SUMMARY:


After an indictment was returned by a grand jury in
the United States District Court for the Central District of
California, the District Court granted in part motions to
suppress evidence seized pursuant to a search warrant
issued by a California state superior court judge. The
District Court concluded that the affidavit submitted in
support of the application for a search warrant was
insufficient to establish probable cause, and that although
the officer who prepared the application for the warrant
acted in good faith, the Fourth Amendment exclusionary
rule required that the evidence be suppressed except
insofar as the defendants lacked standing to challenge all
the searches. The United States Court of Appeals for the


Ninth Circuit affirmed (701 F2d 187).


On certiorari, the United States Supreme Court
reversed. In an opinion by White, J., joined by Burger,
Ch. J., and Blackmun, Powell, Rehnquist, and O'Connor,
JJ., it was held that suppression of evidence obtained
pursuant to a warrant should be ordered only on a
case-by-case basis and only in those unusual cases in
which exclusion will further the purposes of the
exclusionary rule; that the exclusionary rule should not be
applied to deter objectively reasonable law enforcement
activity; that the Fourth Amendment exclusionary rule
does not bar the use in the prosecution's case-in-chief of
evidence obtained by officers acting in reasonable
reliance on a search warrant issued by a detached and
neutral magistrate but ultimately found to be unsupported
by probable cause; and that exclusion of the evidence in
the present case on account of the magistrate's erroneous
probable-cause determination was inappropriate because
the affidavit related the results of an extensive
investigation and provided evidence sufficient to create
disagreement among thoughtful and competent judges as
to the existence of probable cause.


Blackmun, J., while joining the court's opinion, filed
a concurring opinion stating that the announced rule was
provisional.


Brennan, J., joined by Marshall, J., dissented on the
ground that illegally obtained evidence is inadmissible by
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virtue of the Fourth Amendment.


Stevens, J., dissented on the ground that there was no
probable cause for the search and therefore it was
unreasonable within the meaning of the Fourth
Amendment.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]


EVIDENCE §681


defective warrant --


Headnote:[1A][1B]


The Fourth Amendment exclusionary rule does not
bar the use in a prosecution's case-in-chief of evidence
obtained by officers acting in reasonable reliance on a
search warrant issued by a detached and neutral
magistrate but ultimately found to be unsupported by
probable cause. (Brennan, Marshall, and Stevens, JJ.,
dissented from this holding.)


[***LEdHN2]


APPEAL §1339.5


certiorari -- questions --


Headnote:[2]


Under the provision of Supreme Court Rule 21.1(a)
that only the questions set forth in the petition for
certiorari will be considered by the Supreme Court, the
Supreme Court has authority to take the case as it comes
to the court by accepting the United States Court of
Appeals' conclusion that probable cause was lacking for
the issuance of a search warrant under the prevailing
legal standards, where the petition for certiorari expressly
declines to seek review of the lower courts'
determinations that the search warrant was unsupported
by probable cause, although it is also within the Supreme
Court's power to consider the question whether probable
cause existed under the totality of the circumstances test.


[***LEdHN3]


EVIDENCE §681


exclusionary rule --


Headnote:[3]


The exclusionary rule is not a necessary corollary of
the Fourth Amendment, nor is it required by the
conjunction of the Fourth and Fifth Amendments.
(Brennan and Marshall, JJ., dissented from this holding.)


[***LEdHN4]


EVIDENCE §681


Fourth Amendment -- exclusionary rule --


Headnote:[4]


The use of fruits of a past unlawful search or seizure
works no new Fourth Amendment wrong, since the
wrong condemned by the Amendment is fully
accomplished by the unlawful search or seizure itself, and
the exclusionary rule is neither intended nor able to cure
the invasion of the defendant's rights which he has
already suffered; the exclusionary rule thus operates as a
judicially created remedy designed to safeguard Fourth
Amendment rights generally through its deterrent effect,
rather than a personal constitutional right of the person
aggrieved. (Brennan and Marshall, JJ., dissented from
this holding.)


[***LEdHN5]


SEARCH AND SEIZURE §33


standing --


Headnote:[5]


Standing to invoke the exclusionary rule is limited to
cases in which the prosecution seeks to use the fruits of
an illegal search or seizure against the victim of police
misconduct.


[***LEdHN6]


EVIDENCE §681


illegal search -- impeachment --


Headnote:[6]


Evidence obtained in violation of the Fourth
Amendment and inadmissible in the prosecution's
case-in-chief may be used to impeach a defendant's direct
testimony.
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[***LEdHN7]


WITNESSES §95


cross-examination -- illegal evidence --


Headnote:[7]


Evidence inadmissible in the prosecution's
case-in-chief or otherwise as substantive evidence of guilt
may be used to impeach statements made by a defendant
in response to proper cross-examination reasonably
suggested by the defendant's direct examination.


[***LEdHN8]


EVIDENCE §681.5


search -- witness identity --


Headnote:[8]


A witness' testimony may be admitted even when his
identity was discovered in an unconstitutional search.


[***LEdHN9]


SEARCH AND SEIZURE §27


warrant -- affidavit --


Headnote:[9]


The deference accorded to a magistrate's finding of
probable cause does not preclude inquiry into the
knowing or reckless falsity of the affidavit on which that
determination was based.


[***LEdHN10]


SEARCH AND SEIZURE §26


warrant -- magistrate --


Headnote:[10]


A magistrate must perform his neutral and detached
function in issuing a search warrant, and not serve merely
as a rubber stamp for the police; a magistrate failing to
manifest that neutrality and detachment demanded of a
judicial officer when presented with a warrant application
and who acts instead as an adjunct law enforcement
officer cannot provide valid authorization for an
otherwise unconstitutional search.


[***LEdHN11]


SEARCH AND SEIZURE §26


warrant -- review --


Headnote:[11]


Reviewing courts will not defer to a warrant based
on an affidavit that does not provide the magistrate with a
substantial basis for determining the existence of
probable cause, and even if the warrant application was
supported by more than a "bare bones" affidavit, a
reviewing court may properly conclude that,
notwithstanding the deference that magistrates deserve,
the warrant was invalid because the magistrate's
probable-cause determination reflected an improper
analysis of the totality of the circumstances, or because
the form of the warrant was improper in some respect.


[***LEdHN12]


SEARCH AND SEIZURE §27


warrant -- probable cause --


Headnote:[12]


Sufficient information must be presented to the
magistrate to allow that official to determine probable
cause; his action cannot be a mere ratification of the bare
conclusions of others.


[***LEdHN13]


EVIDENCE §681


exclusionary rule --


Headnote:[13]


Suppression of evidence obtained pursuant to a
warrant should be ordered only on a case-by-case basis
and only in those unusual cases in which exclusion will
further the purposes of the exclusionary rule.


[***LEdHN14]


EVIDENCE §681


exclusionary rule -- police action --


Headnote:[14]
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Although the exclusionary rule may effectively deter
some police misconduct and provide incentives for the
law enforcement profession as a whole to conduct itself
in accord with the Fourth Amendment, it should not be
applied to deter objectively reasonable law enforcement
activity.


[***LEdHN15]


SEARCH AND SEIZURE §26


warrant -- reliance --


Headnote:[15A][15B]


While a warrant issued by a magistrate normally
suffices to establish that a law enforcement officer has
acted in good faith in conducting the search, the officer's
reliance on the magistrate's probable-cause determination
and on the technical sufficiency of the warrant he issues
must be objectively reasonable; the good-faith inquiry is
confined to the objectively ascertainable question
whether a reasonably well-trained officer would have
known that the search was illegal despite the magistrate's
authorization, considering all the circumstances,
including whether the warrant application had been
rejected by a different magistrate.


[***LEdHN16]


EVIDENCE §681


suppression -- invalid warrant --


Headnote:[16]


Suppression of evidence seized in a warrant search is
appropriate if the magistrate or judge in issuing the
warrant was misled by information in an affidavit that the
affiant knew was false or would have known was false
except for his reckless disregard of the truth, or where the
issuing magistrate wholly abandoned his judicial role by
issuing an open-ended warrant, or where the warrant was
based on an affidavit so lacking in indicia of probable
cause as to render official belief in its existence entirely
unreasonable, or where the warrant is so facially
deficient, such as in failing to particularize the place to be
searched or the things to be seized, that the executing
officers cannot reasonably presume it to be valid.


[***LEdHN17]


COURTS §236.5


controversy -- illegal search --


Headnote:[17]


Defendants seeking suppression of the fruits of
allegedly unconstitutional searches or seizures
undoubtedly raise live controversies which Article III
empowers federal courts to adjudicate.


[***LEdHN18]


EVIDENCE §681


exclusionary rule -- decision --


Headnote:[18]


When the exclusionary rule is invoked because of an
allegedly illegal search and seizure, reviewing courts may
exercise an informed discretion in determining whether to
decide first the validity of the search under the Fourth
Amendment or the good faith of the officers in making the
search.


[***LEdHN19]


EVIDENCE §681


exclusionary rule --


Headnote:[19]


In the absence of an allegation that the
warrant-issuing magistrate abandoned his detached and
neutral role, suppression is appropriate only if the officers
were dishonest or reckless in preparing their affidavit or
could not have harbored an objectively reasonable belief
in the existence of probable cause. (Brennan and
Marshall, JJ., dissented from this holding.)


[***LEdHN20]


EVIDENCE §681.5


exclusion -- probable cause --


Headnote:[20]


Exclusion of evidence seized under a search warrant
defective because of the magistrate's erroneous
probable-cause determination is inappropriate where the
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application for a warrant was supported by much more
than a "bare bones" affidavit and the affidavit related the
results of an extensive investigation and provided
evidence sufficient to create disagreement among
thoughtful and competent judges as to the existence of
probable cause. (Brennan, Marshall, and Stevens, JJ.,
dissented from this holding.)


SYLLABUS


Acting on the basis of information from a
confidential informant, officers of the Burbank, Cal.,
Police Department initiated a drug-trafficking
investigation involving surveillance of respondents'
activities. Based on an affidavit summarizing the police
officers' observations, Officer Rombach prepared an
application for a warrant to search three residences and
respondents' automobiles for an extensive list of items.
The application was reviewed by several Deputy District
Attorneys, and a facially valid search warrant was issued
by a state-court judge. Ensuing searches produced large
quantities of drugs and other evidence. Respondents
were indicted for federal drug offenses, and filed motions
to suppress the evidence seized pursuant to the warrant.
After an evidentiary hearing, the District Court granted
the motions in part, concluding that the affidavit was
insufficient to establish probable cause. Although
recognizing that Officer Rombach had acted in good
faith, the court rejected the Government's suggestion that
the Fourth Amendment exclusionary rule should not
apply where evidence is seized in reasonable, good-faith
reliance on a search warrant. The Court of Appeals
affirmed, also refusing the Government's invitation to
recognize a good-faith exception to the rule. The
Government's petition for certiorari presented only the
question whether a good-faith exception to the
exclusionary rule should be recognized.


Held:


1. The Fourth Amendment exclusionary rule should
not be applied so as to bar the use in the prosecution's
case in chief of evidence obtained by officers acting in
reasonable reliance on a search warrant issued by a
detached and neutral magistrate but ultimately found to
be invalid. Pp. 905-925.


(a) An examination of the Fourth Amendment's
origin and purposes makes clear that the use of fruits of a
past unlawful search or seizure works no new Fourth
Amendment wrong. The question whether the


exclusionary sanction is appropriately imposed in a
particular case as a judicially created remedy to safeguard
Fourth Amendment rights through its deterrent effect,
must be resolved by weighing the costs and benefits of
preventing the use in the prosecution's case in chief of
inherently trustworthy tangible evidence. Indiscriminate
application of the exclusionary rule -- impeding the
criminal justice system's truth-finding function and
allowing some guilty defendants to go free -- may well
generate disrespect for the law and the administration of
justice. Pp. 906-908.


(b) Application of the exclusionary rule should
continue where a Fourth Amendment violation has been
substantial and deliberate, but the balancing approach that
has evolved in determining whether the rule should be
applied in a variety of contexts -- including criminal trials
-- suggests that the rule should be modified to permit the
introduction of evidence obtained by officers reasonably
relying on a warrant issued by a detached and neutral
magistrate. Pp. 908-913.


(c) The deference accorded to a magistrate's finding
of probable cause for the issuance of a warrant does not
preclude inquiry into the knowing or reckless falsity of
the affidavit on which that determination was based, and
the courts must also insist that the magistrate purport to
perform his neutral and detached function and not serve
merely as a rubber stamp for the police. Moreover,
reviewing courts will not defer to a warrant based on an
affidavit that does not provide the magistrate with a
substantial basis for determining the existence of
probable cause. However, the exclusionary rule is
designed to deter police misconduct rather than to punish
the errors of judges and magistrates. Admitting evidence
obtained pursuant to a warrant while at the same time
declaring that the warrant was somehow defective will
not reduce judicial officers' professional incentives to
comply with the Fourth Amendment, encourage them to
repeat their mistakes, or lead to the granting of all
colorable warrant requests. Pp. 913-917.


(d) Even assuming that the exclusionary rule
effectively deters some police misconduct and provides
incentives for the law enforcement profession as a whole
to conduct itself in accord with the Fourth Amendment, it
cannot be expected, and should not be applied, to deter
objectively reasonable law enforcement activity. In the
ordinary case, an officer cannot be expected to question
the magistrate's probable-cause determination or his
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judgment that the form of the warrant is technically
sufficient. Once the warrant issues, there is literally
nothing more the policeman can do in seeking to comply
with the law, and penalizing the officer for the
magistrate's error, rather than his own, cannot logically
contribute to the deterrence of Fourth Amendment
violations. Pp. 918-921.


(e) A police officer's reliance on the magistrate's
probable-cause determination and on the technical
sufficiency of the warrant he issues must be objectively
reasonable. Suppression remains an appropriate remedy if
the magistrate or judge in issuing a warrant was misled
by information in an affidavit that the affiant knew was
false or would have known was false except for his
reckless disregard of the truth, or if the issuing magistrate
wholly abandoned his detached and neutral judicial role.
Nor would an officer manifest objective good faith in
relying on a warrant based on an affidavit so lacking in
indicia of probable cause as to render official belief in its
existence entirely unreasonable. Finally, depending on
the circumstances of the particular case, a warrant may be
so facially deficient -- i. e., in failing to particularize the
place to be searched or the things to be seized -- that the
executing officers cannot reasonably presume it to be
valid. Pp. 922-925.


2. In view of the modification of the exclusionary
rule, the Court of Appeals' judgment cannot stand in this
case. Only respondent Leon contended that no
reasonably well trained police officer could have believed
that there existed probable cause to search his house.
However, the record establishes that the police officers'
reliance on the state-court judge's determination of
probable cause was objectively reasonable. Pp. 925-926.
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JUDGES: WHITE, J., delivered the opinion of the Court,
in which BURGER, C. J., and BLACKMUN, POWELL,
REHNQUIST, and O'CONNOR, JJ., joined.
BLACKMUN, J., filed a concurring opinion, post, p. 927.
BRENNAN, J., filed a dissenting opinion, in which
MARSHALL, J., joined, post, p. 928. STEVENS, J.,
filed a dissenting opinion, post, p. 960.


OPINION BY: WHITE


OPINION


[*900] [***684] [**3409] JUSTICE WHITE
delivered the opinion of the Court.


[***LEdHR1A] [1A]This case presents the
question whether the Fourth Amendment exclusionary
rule should be modified so as not to bar the use in the
prosecution's case in chief of evidence obtained by
officers acting in reasonable reliance on a search warrant
issued by a detached and neutral magistrate but ultimately
found to be unsupported by probable cause. To resolve
this question, we must consider once again the tension
between the sometimes competing goals of, on the one
hand, deterring official misconduct and removing
inducements to unreasonable invasions of privacy and, on
the other, establishing procedures under which criminal
defendants are "acquitted [*901] or convicted on the
basis of all the evidence which exposes the truth."
Alderman v. United States, 394 U.S. 165, 175 (1969).


I


In August 1981, a confidential informant of
unproven reliability informed an officer of the Burbank
Police Department that two persons known to him as
"Armando" and "Patsy" were selling large quantities of
cocaine and methaqualone from their residence at 620
Price Drive in Burbank, Cal. The informant also
indicated that he had witnessed a sale of methaqualone by
"Patsy" at the residence approximately five months
earlier and had observed at that time a shoebox
containing a large amount of cash that belonged to
"Patsy." He further declared that "Armando" and "Patsy"
generally kept only small quantities of drugs at their
residence and stored the remainder at another location in
Burbank.


On the basis of this information, the Burbank police
initiated an extensive investigation focusing first on the
Price Drive residence and later on two other residences as


well. Cars parked at the Price Drive residence were
determined to belong to respondents Armando Sanchez,
who had previously been arrested for possession of
marihuana, and Patsy Stewart, who had no criminal
record. During the course of the investigation, officers
observed an automobile belonging to respondent Ricardo
Del Castillo, who had previously been arrested for
possession of 50 pounds of marihuana, arrive at the Price
Drive residence. The driver of that car entered the house,
exited shortly thereafter carrying a small paper sack, and
drove away. A check of Del Castillo's probation records
led the officers to respondent Alberto Leon, whose
telephone number Del Castillo had listed as his
employer's. Leon had been arrested in 1980 on drug
charges, and a companion had informed the police at that
time that Leon was heavily involved in the importation of
drugs into this country. Before the current investigation
began, the Burbank officers had [*902] learned that an
informant had told a Glendale police officer that Leon
stored a large quantity of methaqualone at his residence
in Glendale. During the course of this investigation, the
Burbank officers learned that Leon was living at 716
South Sunset Canyon in Burbank.


Subsequently, the officers observed [***685]
several persons, at least one of whom had prior drug
involvement, arriving at the Price Drive residence and
leaving with small packages; observed a variety of other
material activity at the two residences as well as at a
condominium at 7902 Via Magdalena; and witnessed a
variety of relevant activity involving respondents'
automobiles. The officers also observed respondents
Sanchez and Stewart board separate flights for Miami.
The pair later returned to Los Angeles together,
consented to a search of their luggage that revealed only a
small amount of marihuana, and left the airport. Based
on these and other observations summarized in the
affidavit, App. 34, Officer Cyril Rombach of the Burbank
Police Department, an experienced and well-trained
narcotics investigator, prepared an application for a
warrant to search 620 Price Drive, 716 South Sunset
Canyon, 7902 Via Magdalena, and automobiles
registered [**3410] to each of the respondents for an
extensive list of items believed to be related to
respondents' drug-trafficking activities. Officer
Rombach's extensive application was reviewed by several
Deputy District Attorneys.


A facially valid search warrant was issued in
September 1981 by a State Superior Court Judge. The
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ensuing searches produced large quantities of drugs at the
Via Magdalena and Sunset Canyon addresses and a small
quantity at the Price Drive residence. Other evidence was
discovered at each of the residences and in Stewart's and
Del Castillo's automobiles. Respondents were indicted
by a grand jury in the District Court for the Central
District of California and charged with conspiracy to
possess and distribute cocaine and a variety of
substantive counts.


[*903] The respondents then filed motions to
suppress the evidence seized pursuant to the warrant. 1


The District Court held an evidentiary hearing and, while
recognizing that the case was a close one, see id., at 131,
granted the motions to suppress in part. It concluded that
the affidavit was insufficient to establish probable cause,
2 but did not suppress all of the evidence as to all of the
respondents because none of the respondents had
standing to challenge all [***686] of the searches. 3 In
[*904] response to a request from the Government, the
court made clear that Officer Rombach had acted in good
faith, but it rejected the Government's suggestion that the
Fourth Amendment exclusionary rule should not apply
where evidence is seized in reasonable, good-faith
reliance on a search warrant. 4


1 Respondent Leon moved to suppress the
evidence found on his person at the time of his
arrest and the evidence seized from his residence
at 716 South Sunset Canyon. Respondent
Stewart's motion covered the fruits of searches of
her residence at 620 Price Drive and the
condominium at 7902 Via Magdalena and
statements she made during the search of her
residence. Respondent Sanchez sought to
suppress the evidence discovered during the
search of his residence at 620 Price Drive and
statements he made shortly thereafter. He also
joined Stewart's motion to suppress evidence
seized from the condominium. Respondent Del
Castillo apparently sought to suppress all of the
evidence seized in the searches. App. 78-80. The
respondents also moved to suppress evidence
seized in the searches of their automobiles.
2 "I just cannot find this warrant sufficient for a
showing of probable cause.


. . . .


"There is no question of the reliability and
credibility of the informant as not being


established.


"Some details given tended to corroborate,
maybe, the reliability of [the informant's]
information about the previous transaction, but if
it is not a stale transaction, it comes awfully close
to it; and all the other material I think is as
consistent with innocence as it is with guilt.


. . . .


"So I just do not think this affidavit can
withstand the test. I find, then, that there is no
probable cause in this case for the issuance of the
search warrant. . . ." Id., at 127.
3 The District Court concluded that Sanchez and
Stewart had standing to challenge the search of
620 Price Drive; that Leon had standing to contest
the legality of the search of 716 South Sunset
Canyon; that none of the respondents had
established a legitimate expectation of privacy in
the condominium at 7902 Via Magdalena; and
that Stewart and Del Castillo each had standing to
challenge the searches of their automobiles. The
Government indicated that it did not intend to
introduce evidence seized from the other
respondents' vehicles. Id., at 127-129. Finally,
the court suppressed statements given by Sanchez
and Stewart. Id., at 129-130.
4 "On the issue of good faith, obviously that is
not the law of the Circuit, and I am not going to
apply that law.


"I will say certainly in my view, there is not
any question about good faith. [Officer
Rombach] went to a Superior Court judge and got
a warrant; obviously laid a meticulous trail. Had
surveilled for a long period of time, and I believe
his testimony -- and I think he said he consulted
with three Deputy District Attorneys before
proceeding himself, and I certainly have no doubt
about the fact that that is true." Id., at 140.


The District Court denied the Government's motion
for reconsideration, id., at 147, and a divided panel of the
Court of Appeals for the Ninth Circuit affirmed, judgt.
order reported at 701 F.2d 187 (1983). The Court of
Appeals first concluded that Officer Rombach's affidavit
could not establish probable cause to search the Price
Drive residence. To the extent that the affidavit set forth
facts demonstrating the basis of the informant's
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knowledge of criminal activity, the information included
was fatally stale. The affidavit, moreover, failed to
establish the informant's credibility. [**3411]
Accordingly, the Court of Appeals concluded that the
information provided by the informant was inadequate
under both prongs of the two-part test established in
Aguilar v. Texas, 378 U.S. 108 (1964), and Spinelli v.
United States, 393 U.S. 410 (1969). 5 The officers'
independent investigation neither cured the staleness nor
corroborated the details of the informant's declarations.
The Court of Appeals then considered whether the
affidavit formed a proper basis for the [*905] search of
the Sunset Canyon residence. In its view, the affidavit
included no facts indicating the basis for the informants'
statements concerning respondent Leon's criminal
activities and was devoid of information establishing the
informants' reliability. Because these deficiencies had
not been cured by the police investigation, the District
Court properly suppressed the fruits of the search. The
Court of Appeals refused the Government's invitation to
recognize a good-faith exception to the Fourth
Amendment exclusionary rule. App. to Pet. for Cert. 4a.


5 In Illinois v. Gates, 462 U.S. 213 (1983),
decided last Term, the Court abandoned the
two-pronged Aguilar-Spinelli test for determining
whether an informant's tip suffices to establish
probable cause for the issuance of a warrant and
substituted in its place a "totality of the
circumstances" approach.


[***LEdHR2] [2]The Government's petition for
certiorari expressly declined to seek review of the lower
courts' determinations that the search warrant was
unsupported by probable cause and presented only the
question "[whether] the Fourth Amendment exclusionary
rule should be modified [***687] so as not to bar the
admission of evidence seized in reasonable, good-faith
reliance on a search warrant that is subsequently held to
be defective." We granted certiorari to consider the
propriety of such a modification. 463 U.S. 1206 (1983).
Although it undoubtedly is within our power to consider
the question whether probable cause existed under the
"totality of the circumstances" test announced last Term
in Illinois v. Gates, 462 U.S. 213 (1983), that question
has not been briefed or argued; and it is also within our
authority, which we choose to exercise, to take the case
as it comes to us, accepting the Court of Appeals'


conclusion that probable cause was lacking under the
prevailing legal standards. See this Court's Rule 21.1(a).


We have concluded that, in the Fourth Amendment
context, the exclusionary rule can be modified somewhat
without jeopardizing its ability to perform its intended
functions. Accordingly, we reverse the judgment of the
Court of Appeals.


II


[***LEdHR3] [3]Language in opinions of this Court
and of individual Justices has sometimes implied that the
exclusionary rule is a necessary corollary of the Fourth
Amendment, Mapp v. [*906] Ohio, 367 U.S. 643, 651,
655-657 (1961);Olmstead v. United States, 277 U.S. 438,
462-463 (1928), or that the rule is required by the
conjunction of the Fourth and Fifth Amendments. Mapp
v. Ohio, supra, at 661-662 (Black, J., concurring);
Agnello v. United States, 269 U.S. 20, 33-34 (1925).
These implications need not detain us long. The Fifth
Amendment theory has not withstood critical analysis or
the test of time, see Andresen v. Maryland, 427 U.S. 463
(1976), and the Fourth Amendment "has never been
interpreted to proscribe the introduction of illegally
seized evidence in all proceedings or against all persons."
Stone v. Powell, 428 U.S. 465, 486 (1976).


A


[***LEdHR4] [4] The Fourth Amendment contains no
provision expressly precluding the use of evidence
obtained in violation of its commands, and an
examination of its origin and purposes makes clear that
the use of fruits of a past unlawful search or seizure
"[works] no new Fourth Amendment wrong." United
States v. Calandra, 414 U.S. 338, 354 (1974). The wrong
condemned by the Amendment is "fully accomplished"
by the unlawful search or seizure itself, ibid., and
[**3412] the exclusionary rule is neither intended nor
able to "cure the invasion of the defendant's rights which
he has already suffered." Stone v. Powell, supra, at 540
(WHITE, J., dissenting). The rule thus operates as "a
judicially created remedy designed to safeguard Fourth
Amendment rights generally through its deterrent effect,
rather than a personal constitutional right of the party
aggrieved." United States v. Calandra, supra, [***688]
at 348.


Whether the exclusionary sanction is appropriately
imposed in a particular case, our decisions make clear, is
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"an issue separate from the question whether the Fourth
Amendment rights of the party seeking to invoke the rule
were violated by police conduct." Illinois v. Gates, supra,
at 223. Only the former question is currently before us,
and it must [*907] be resolved by weighing the costs
and benefits of preventing the use in the prosecution's
case in chief of inherently trustworthy tangible evidence
obtained in reliance on a search warrant issued by a
detached and neutral magistrate that ultimately is found
to be defective.


The substantial social costs exacted by the
exclusionary rule for the vindication of Fourth
Amendment rights have long been a source of concern.
"Our cases have consistently recognized that unbending
application of the exclusionary sanction to enforce ideals
of governmental rectitude would impede unacceptably
the truth-finding functions of judge and jury." United
States v. Payner, 447 U.S. 727, 734 (1980). An
objectionable collateral consequence of this interference
with the criminal justice system's truth-finding function is
that some guilty defendants may go free or receive
reduced sentences as a result of favorable plea bargains.
6 Particularly [*908] when law enforcement [***689]
officers have acted in objective good faith or their
transgressions have been minor, the magnitude of the
benefit conferred on such guilty defendants offends basic
concepts of the criminal justice system. Stone v. Powell,
428 U.S., at 490. Indiscriminate application of the
exclusionary rule, therefore, may well "[generate]
disrespect for the law and administration of justice." Id.,
at 491. Accordingly, "[as] with [**3413] any remedial
device, the application of the rule has been restricted to
those areas where its remedial objectives are thought
most efficaciously served." United States v. Calandra,
supra, at 348; see Stone v. Powell, supra, at 486-487;
United States v. Janis, 428 U.S. 433, 447 (1976).


6 Researchers have only recently begun to study
extensively the effects of the exclusionary rule on
the disposition of felony arrests. One study
suggests that the rule results in the nonprosecution
or nonconviction of between 0.6% and 2.35% of
individuals arrested for felonies. Davies, A Hard
Look at What We Know (and Still Need to Learn)
About the "Costs" of the Exclusionary Rule: The
NIJ Study and Other Studies of "Lost" Arrests,
1983 A. B. F. Res. J. 611, 621. The estimates are
higher for particular crimes the prosecution of
which depends heavily on physical evidence.


Thus, the cumulative loss due to nonprosecution
or nonconviction of individuals arrested on felony
drug charges is probably in the range of 2.8% to
7.1%. Id., at 680. Davies' analysis of California
data suggests that screening by police and
prosecutors results in the release because of
illegal searches or seizures of as many as 1.4% of
all felony arrestees, id., at 650, that 0.9% of
felony arrestees are released, because of illegal
searches or seizures, at the preliminary hearing or
after trial, id., at 653, and that roughly 0.05% of
all felony arrestees benefit from reversals on
appeal because of illegal searches. Id., at 654.
See also K. Brosi, A Cross-City Comparison of
Felony Case Processing 16, 18-19 (1979); U.S.
General Accounting Office, Report of the
Comptroller General of the United States, Impact
of the Exclusionary Rule on Federal Criminal
Prosecutions 10-11, 14 (1979); F. Feeney, F. Dill,
& A. Weir, Arrests Without Convictions: How
Often They Occur and Why 203-206 (National
Institute of Justice 1983); National Institute of
Justice, The Effects of the Exclusionary Rule: A
Study in California 1-2 (1982); Nardulli, The
Societal Cost of the Exclusionary Rule: An
Empirical Assessment, 1983 A. B. F. Res. J. 585,
600. The exclusionary rule also has been found to
affect the plea-bargaining process. S.
Schlesinger, Exclusionary Injustice: The Problem
of Illegally Obtained Evidence 63 (1977). But see
Davies, supra, at 668-669; Nardulli, supra, at
604-606.


Many of these researchers have concluded
that the impact of the exclusionary rule is
insubstantial, but the small percentages with
which they deal mask a large absolute number of
felons who are released because the cases against
them were based in part on illegal searches or
seizures. "[Any] rule of evidence that denies the
jury access to clearly probative and reliable
evidence must bear a heavy burden of
justification, and must be carefully limited to the
circumstances in which it will pay its way by
deterring official unlawlessness." Illinois v. Gates,
462 U.S., at 257-258 (WHITE, J., concurring in
judgment). Because we find that the rule can
have no substantial deterrent effect in the sorts of
situations under consideration in this case, see
infra, at 916-921, we conclude that it cannot pay
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its way in those situations.


B


Close attention to those remedial objectives has
characterized our recent decisions concerning the scope
of the Fourth Amendment exclusionary rule. The Court
has, to be sure, not seriously questioned, "in the absence
of a more efficacious sanction, the continued application
of the rule to suppress evidence [*909] from the
[prosecution's] case where a Fourth Amendment violation
has been substantial and deliberate. . . ." Franks v.
Delaware, 438 U.S. 154, 171 (1978); Stone v. Powell,
supra, at 492. Nevertheless, the balancing approach that
has evolved in various contexts -- including criminal
trials -- "forcefully [suggests] that the exclusionary rule
be more generally modified to permit the introduction of
evidence obtained in the reasonable good-faith belief that
a search or seizure was in accord with the Fourth
Amendment." Illinois v. Gates, 462 U.S., at 255 (WHITE,
J., concurring in judgment).


In Stone v. Powell, supra, the Court emphasized the
costs of the exclusionary rule, expressed its view that
limiting the circumstances under which Fourth
Amendment claims could be raised in federal habeas
corpus proceedings would not reduce the rule's deterrent
effect, id., at 489-495, and held that a state prisoner who
has been afforded a full and fair opportunity to litigate a
Fourth Amendment claim may not obtain federal habeas
relief on the ground that unlawfully obtained evidence
had been introduced at his trial. Cf. Rose v. Mitchell,
443 U.S. 545, 560-563 (1979). Proposed extensions of the
exclusionary rule to proceedings other than the criminal
trial itself have been evaluated and rejected under the
same analytic approach. In United States v. Calandra,
for example, we declined to allow grand jury witnesses to
refuse to answer questions based on evidence obtained
from an unlawful search or seizure since "[any]
incremental deterrent effect which might be achieved by
extending the rule to grand jury proceedings is uncertain
at best." 414 U.S., at 348. [***690] Similarly, in United
States v. Janis, supra, we permitted the use in federal
civil proceedings of evidence illegally seized by state
officials since the likelihood of deterring police
misconduct through such an extension of the
exclusionary rule was insufficient to outweigh its
substantial social costs. In so doing, we declared that,
"[if] . . . the exclusionary rule does not result in
appreciable deterrence, then, clearly, its use in the instant


situation is unwarranted." Id., at 454.


[*910] [***LEdHR5] [5]As cases considering the use
of unlawfully obtained evidence in criminal trials
themselves make clear, it does not follow from the
emphasis on the exclusionary rule's deterrent value that
"anything which deters illegal searches is thereby
commanded by the Fourth Amendment." Alderman v.
United States, 394 U.S., at 174. In determining whether
persons aggrieved solely by the introduction of damaging
evidence unlawfully obtained from their co-conspirators
or codefendants could seek suppression, for example, we
found that the additional benefits of such an extension of
the exclusionary rule would not outweigh its costs. Id., at
174-175. Standing to invoke the rule has thus been
limited to cases in which the prosecution seeks to use the
fruits of an illegal search or seizure against the victim of
police misconduct. Rakas v. Illinois, 439 U.S. 128 (1978);
Brown v. United States, 411 U.S. 223 (1973); Wong Sun
v. United States, 371 U.S. 471, 491-492 (1963). Cf.
United States v. Payner, 447 U.S. 727 (1980).


[***LEdHR6] [6] [***LEdHR7] [7]Even defendants
with standing to challenge the introduction in their
criminal [**3414] trials of unlawfully obtained evidence
cannot prevent every conceivable use of such evidence.
Evidence obtained in violation of the Fourth Amendment
and inadmissible in the prosecution's case in chief may be
used to impeach a defendant's direct testimony. Walder
v. United States, 347 U.S. 62 (1954). See also Oregon v.
Hass, 420 U.S. 714 (1975); Harris v. New York, 401 U.S.
222 (1971). A similar assessment of the "incremental
furthering" of the ends of the exclusionary rule led us to
conclude in United States v. Havens, 446 U.S. 620, 627
(1980), that evidence inadmissible in the prosecution's
case in chief or otherwise as substantive evidence of guilt
may be used to impeach statements made by a defendant
in response to "proper cross-examination reasonably
suggested by the defendant's direct examination." Id., at
627-628.


[***LEdHR8] [8]When considering the use of evidence
obtained in violation of the Fourth Amendment in the
prosecution's case in chief, moreover, we have declined
to adopt a per se or "but for" rule [*911] that would
render inadmissible any evidence that came to light
through a chain of causation that began with an illegal
arrest. Brown v. Illinois, 422 U.S. 590 (1975); Wong Sun
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v. United States, supra, at 487-488. We also have held
that a witness' testimony may be admitted even when his
identity was discovered in [***691] an unconstitutional
search. United States v. Ceccolini, 435 U.S. 268 (1978).
The perception underlying these decisions -- that the
connection between police misconduct and evidence of
crime may be sufficiently attenuated to permit the use of
that evidence at trial -- is a product of considerations
relating to the exclusionary rule and the constitutional
principles it is designed to protect. Dunaway v. New
York, 442 U.S. 200, 217-218 (1979); United States v.
Ceccolini, supra, at 279. 7 In short, the "dissipation of the
taint" concept that the Court has applied in deciding
whether exclusion is appropriate in a particular case
"attempts to mark the point at which the detrimental
consequences of illegal police action become so
attenuated that the deterrent effect of the exclusionary
rule no longer justifies its cost." Brown v. Illinois, supra,
at 609 (POWELL, J., concurring in part). Not
surprisingly in view of this purpose, an assessment of the
flagrancy of the police misconduct constitutes an
important step in the calculus. Dunaway v. New York,
supra, at 218; Brown v. Illinois, supra, at 603-604.


7 "Brown's focus on 'the causal connection
between the illegality and the confession'
reflected the two policies behind the use of the
exclusionary rule to effectuate the Fourth
Amendment. Where there is a close causal
connection between the illegal seizure and the
confession, not only is exclusion of the evidence
more likely to deter similar police misconduct in
the future, but use of the evidence is more likely
to compromise the integrity of the courts."
Dunaway v. New York, 442 U.S., at 217-218
(citation omitted).


The same attention to the purposes underlying the
exclusionary rule also has characterized decisions not
involving the scope of the rule itself. We have not
required suppression of the fruits of a search incident to
an arrest made in good-faith reliance on a substantive
criminal statute that subsequently [*912] is declared
unconstitutional. Michigan v. DeFillippo, 443 U.S. 31
(1979). 8 Similarly, although the Court has been
unwilling to conclude that new Fourth Amendment
principles are always to have only prospective effect,
United States v. [**3415] Johnson, 457 U.S. 537, 560
(1982), 9 no [***692] Fourth Amendment decision
marking a "clear break with the past" has been applied


retroactively. See United States v. Peltier, 422 U.S. 531
(1975); Desist v. United States, 394 U.S. 244 (1969);
Linkletter v. Walker, 381 U.S. 618 (1965). 10 The
propriety [*913] of retroactive application of a newly
announced Fourth Amendment principle, moreover, has
been assessed largely in terms of the contribution
retroactivity might make to the deterrence of police
misconduct. United States v. Johnson, supra, at 560-561;
United States v. Peltier, supra, at 536-539, 542.


8 We have held, however, that the exclusionary
rule requires suppression of evidence obtained in
searches carried out pursuant to statutes, not yet
declared unconstitutional, purporting to authorize
searches and seizures without probable cause or
search warrants. See, e. g., Ybarra v. Illinois, 444
U.S. 85 (1979); Torres v. Puerto Rico, 442 U.S.
465 (1979); Almeida-Sanchez v. United States,
413 U.S. 266 (1973); Sibron v. New York, 392
U.S. 40 (1968); Berger v. New York, 388 U.S. 41
(1967). "Those decisions involved statutes which,
by their own terms, authorized searches under
circumstances which did not satisfy the traditional
warrant and probable-cause requirements of the
Fourth Amendment." Michigan v. DeFillippo, 443
U.S. at 39. The substantive Fourth Amendment
principles announced in those cases are fully
consistent with our holding here.
9 The Court held in United States v. Johnson,
that a construction of the Fourth Amendment that
did not constitute a "clear break with the past" is
to be applied to all convictions not yet final when
the decision was handed down. The limited
holding, see 457 U.S., at 562, turned in part on the
Court's judgment that "[failure] to accord any
retroactive effect to Fourth Amendment rulings
would 'encourage police or other courts to
disregard the plain purport of our decisions and to
adopt a let's-wait-until-it's-decided approach.'" Id.,
at 561 (emphasis in original) (quoting Desist v.
United States, 394 U.S. 244, 277 (1969) (Fortas,
J., dissenting)). Contrary to respondents'
assertions, nothing in Johnson precludes adoption
of a good-faith exception tailored to situations in
which the police have reasonably relied on a
warrant issued by a detached and neutral
magistrate but later found to be defective.
10 Our retroactivity decisions have, for the most
part, turned on our assessments of "(a) the
purpose to be served by the new standards, (b) the
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extent of the reliance by law enforcement
authorities on the old standards, and (c) the effect
on the administration of justice of a retroactive
application of the new standards." Stovall v.
Denno, 388 U.S. 293, 297 (1967). As we observed
earlier this Term:


"In considering the reliance factor, this
Court's cases have looked primarily to whether
law enforcement authorities and state courts have
justifiably relied on a prior rule of law said to be
different from that announced by the decision
whose retroactivity is at issue. Unjustified
'reliance' is no bar to retroactivity. This inquiry is
often phrased in terms of whether the new
decision was foreshadowed by earlier cases or
was a 'clear break with the past.'" Solem v.
Stumes, 465 U.S. 638, 645-646 (1984).


As yet, we have not recognized any form of
good-faith exception to the Fourth Amendment
exclusionary rule. 11 But the balancing approach that has
evolved during the years of experience with the rule
provides strong support for the modification currently
urged upon us. As we discuss below, our evaluation of
the costs and benefits of suppressing reliable physical
evidence seized by officers reasonably relying on a
warrant issued by a detached and neutral magistrate leads
to the conclusion that such evidence should be admissible
in the prosecution's case in chief.


11 Members of the Court have, however, urged
reconsideration of the scope of the exclusionary
rule. See, e. g., Stone v. Powell, 428 U.S. 465, 496
(1976) (BURGER, C. J., concurring); id., at 536
(WHITE, J., dissenting); Illinois v. Gates, 462
U.S., at 254-267 (WHITE, J., concurring in
judgment); Brown v. Illinois, 422 U.S. 590,
609-612 (1975) (POWELL, J., concurring in
part); Schneckloth v. Bustamonte, 412 U.S. 218,
261-271 (1973) (POWELL, J., concurring);
California v. Minjares, 443 U.S. 916 (1979)
(REHNQUIST, J., dissenting from denial of stay).
One Court of Appeals, no doubt influenced by
these individual urgings, has adopted a form of
good-faith exception to the exclusionary rule.
United States v. Williams, 622 F.2d 830 (CA5
1980) (en banc), cert. denied, 449 U.S. 1127
(1981).


III


A


Because a search warrant "provides the detached
scrutiny of a neutral magistrate, [**3416] which is a
more reliable safeguard [*914] against improper
[***693] searches than the hurried judgment of a law
enforcement officer 'engaged in the often competitive
enterprise of ferreting out crime,'" United States v.
Chadwick, 433 U.S. 1, 9 (1977) (quoting Johnson v.
United States, 333 U.S. 10, 14 (1948)), we have
expressed a strong preference for warrants and declared
that "in a doubtful or marginal case a search under a
warrant may be sustainable where without one it would
fall." United States v. Ventresca, 380 U.S. 102, 106
(1965). See Aguilar v. Texas, 378 U.S., at 111.
Reasonable minds frequently may differ on the question
whether a particular affidavit establishes probable cause,
and we have thus concluded that the preference for
warrants is most appropriately effectuated by according
"great deference" to a magistrate's determination.
Spinelli v. United States, 393 U.S., at 419. See Illinois v.
Gates, 462 U.S., at 236; United States v. Ventresca,
supra, at 108-109.


[***LEdHR9] [9] [***LEdHR10] [10]Deference to the
magistrate, however, is not boundless. It is clear, first,
that the deference accorded to a magistrate's finding of
probable cause does not preclude inquiry into the
knowing or reckless falsity of the affidavit on which that
determination was based. Franks v. Delaware, 438 U.S.
154 (1978). 12 Second, the courts must also insist that the
magistrate purport to "perform his 'neutral and detached'
function and not serve merely as a rubber stamp for the
police." Aguilar v. Texas, supra, at 111. See Illinois v.
Gates, supra, at 239. A magistrate failing to "manifest
that neutrality and detachment demanded of a judicial
officer when presented with a warrant application" and
who acts instead as "an adjunct law enforcement officer"
cannot provide valid authorization for an otherwise
unconstitutional search. Lo-Ji Sales, Inc. v. New York,
442 U.S. 319, 326-327 (1979).


12 Indeed, "it would be an unthinkable
imposition upon [the magistrate's] authority if a
warrant affidavit, revealed after the fact to contain
a deliberately or recklessly false statement, were
to stand beyond impeachment." 438 U.S., at 165.
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[*915] [***LEdHR11] [11] [***LEdHR12] [12]Third,
reviewing courts will not defer to a warrant based on an
affidavit that does not "provide the magistrate with a
substantial basis for determining the existence of
probable cause." Illinois v. Gates, 462 U.S., at 239.
"Sufficient information must be presented to the
magistrate to allow that official to determine probable
cause; his action cannot be a mere ratification of the bare
conclusions of others." Ibid. See Aguilar v. Texas, supra,
at 114-115;Giordenello v. United States, 357 U.S. 480
(1958);Nathanson v. United States, 290 U.S. 41 (1933).13


[***694] Even if the warrant application was supported
by more than a "bare bones" affidavit, a reviewing court
may properly conclude that, notwithstanding the
deference that magistrates deserve, the [**3417] warrant
was invalid because the magistrate's probable-cause
determination reflected an improper analysis of the
totality of the circumstances, Illinois v. Gates, supra, at
238-239, or because the form of the warrant was
improper in some respect.


13 See also Beck v. Ohio, 379 U.S. 89 (1964), in
which the Court concluded that "the record . . .
does not contain a single objective fact to support
a belief by the officers that the petitioner was
engaged in criminal activity at the time they
arrested him." Id., at 95. Although the Court was
willing to assume that the arresting officers acted
in good faith, it concluded:


"'[Good] faith on the part of the arresting
officers is not enough.' Henry v. United States,
361 U.S. 98, 102. If subjective good faith alone
were the test, the protections of the Fourth
Amendment would evaporate, and the people
would be 'secure in their persons, houses, papers,
and effects,' only in the discretion of the police."
Id., at 97.


We adhere to this view and emphasize that
nothing in this opinion is intended to suggest a
lowering of the probable-cause standard. On the
contrary, we deal here only with the remedy to be
applied to a concededly unconstitutional search.


Only in the first of these three situations, however,
has the Court set forth a rationale for suppressing
evidence obtained pursuant to a search warrant; in the
other areas, it has simply excluded such evidence without
considering whether [*916] Fourth Amendment interests
will be advanced. To the extent that proponents of


exclusion rely on its behavioral effects on judges and
magistrates in these areas, their reliance is misplaced.
First, the exclusionary rule is designed to deter police
misconduct rather than to punish the errors of judges and
magistrates. Second, there exists no evidence suggesting
that judges and magistrates are inclined to ignore or
subvert the Fourth Amendment or that lawlessness among
these actors requires application of the extreme sanction
of exclusion. 14


14 Although there are assertions that some
magistrates become rubber stamps for the police
and others may be unable effectively to screen
police conduct, see, e. g., 2 W. LaFave, Search
and Seizure § 4.1 (1978); Kamisar, Does (Did)
(Should) The Exclusionary Rule Rest on a
"Principled Basis" Rather than an "Empirical
Proposition"?, 16 Creighton L. Rev. 565, 569-571
(1983); Schroeder, Deterring Fourth Amendment
Violations: Alternatives to the Exclusionary Rule,
69 Geo. L. J. 1361, 1412 (1981), we are not
convinced that this is a problem of major
proportions. See L. Tiffany, D. McIntyre, & D.
Rotenberg, Detection of Crime 119 (1967); Israel,
Criminal Procedure, the Burger Court, and the
Legacy of the Warren Court, 75 Mich. L. Rev.
1319, 1414, n. 396 (1977); P. Johnson, New
Approaches to Enforcing the Fourth Amendment
8-10 (Working Paper, Sept. 1978), quoted in Y.
Kamisar, W. LaFave, & J. Israel, Modern
Criminal Procedure 229-230 (5th ed. 1980); R.
Van Duizend, L. Sutton, & C. Carter, The Search
Warrant Process, ch. 7 (Review Draft, National
Center for State Courts, 1983).


Third, and most important, we discern no basis, and
are offered none, for believing that exclusion of evidence
seized pursuant to a warrant will have a significant
deterrent effect on the issuing judge or magistrate. 15


Many of the factors [*917] that indicate [***695] that
the exclusionary rule cannot provide an effective
"special" or "general" deterrent for individual offending
law enforcement officers 16 apply as well to judges or
magistrates. And, to the extent that the rule is thought to
operate as a "systemic" deterrent on a wider audience, 17


it clearly can have no such effect on individuals
empowered to issue search warrants. Judges and
magistrates are not adjuncts to the law enforcement team;
as neutral judicial officers, they have no stake in the
outcome of particular criminal prosecutions. The threat


Page 14
468 U.S. 897, *914; 104 S. Ct. 3405, **3416;


82 L. Ed. 2d 677, ***LEdHR10; 1984 U.S. LEXIS 153







of exclusion thus cannot be expected significantly to
deter them. Imposition of the exclusionary sanction is
not necessary meaningfully to inform judicial officers of
their errors, and we cannot conclude that admitting
evidence obtained [**3418] pursuant to a warrant while
at the same time declaring that the warrant was somehow
defective will in any way reduce judicial officers'
professional incentives to comply with the Fourth
Amendment, encourage them to repeat their mistakes, or
lead to the granting of all colorable warrant requests. 18


15 As the Supreme Judicial Court of
Massachusetts recognized in Commonwealth v.
Sheppard, 387 Mass. 488, 506, 441 N. E. 2d 725,
735 (1982):


"The exclusionary rule may not be well
tailored to deterring judicial misconduct. If
applied to judicial misconduct, the rule would be
just as costly as it is when it is applied to police
misconduct, but it may be ill-fitted to the
job-created motivations of judges. . . . [Ideally] a
judge is impartial as to whether a particular piece
of evidence is admitted or a particular defendant
convicted. Hence, in the abstract, suppression of
a particular piece of evidence may not be as
effective a disincentive to a neutral judge as it
would be to the police. It may be that a ruling by
an appellate court that a search warrant was
unconstitutional would be sufficient to deter
similar conduct in the future by magistrates."


But see United States v. Karathanos, 531
F.2d 26, 33-34 (CA2), cert. denied, 428 U.S. 910
(1976).
16 See, e. g., Stone v. Powell, 428 U.S., at 498
(BURGER, C. J., concurring); Oaks, Studying the
Exclusionary Rule in Search and Seizure, 37 U.
Chi. L. Rev. 665, 709-710 (1970).
17 See, e. g., Dunaway v. New York, 442 U.S.
220, 221 (1979) (STEVENS, J., concurring);
Mertens & Wasserstrom, The Good Faith
Exception to the Exclusionary Rule: Deregulating
the Police and Derailing the Law, 70 Geo. L. J.
365, 399-401 (1981).
18 Limiting the application of the exclusionary
sanction may well increase the care with which
magistrates scrutinize warrant applications. We
doubt that magistrates are more desirous of
avoiding the exclusion of evidence obtained


pursuant to warrants they have issued than of
avoiding invasions of privacy.


Federal magistrates, moreover, are subject to
the direct supervision of district courts. They may
be removed for "incompetency, misconduct,
neglect of duty, or physical or mental disability."
28 U. S. C. § 631(i). If a magistrate serves merely
as a "rubber stamp" for the police or is unable to
exercise mature judgment, closer supervision or
removal provides a more effective remedy than
the exclusionary rule.


[*918] B


[***LEdHR13] [13]If exclusion of evidence
obtained pursuant to a subsequently invalidated warrant
is to have any deterrent effect, therefore, it must alter the
behavior of individual law enforcement officers or the
policies of their departments. One could argue that
applying the exclusionary rule in cases where the police
failed to demonstrate probable cause in the warrant
application deters future inadequate presentations or
"magistrate shopping" and thus promotes the ends of the
Fourth Amendment. Suppressing evidence obtained
pursuant to a technically defective warrant supported by
probable cause also might encourage officers to
scrutinize more closley the form of the warrant and to
point out suspected judicial errors. We find such
arguments speculative and conclude that suppression of
evidence obtained pursuant to a warrant should be
ordered only on a case-by-case basis and only in those
unusual cases in which exclusion will further the
purposes of the exclusionary rule. 19


19 Our discussion of the deterrent effect of
excluding evidence obtained in reasonable
reliance on a subsequently invalidated warrant
assumes, of course, that the officers properly
executed the warrant and searched only those
places and for those objects that it was reasonable
to believe were covered by the warrant. Cf.
Massachusetts v. Sheppard, post, at 989, n. 6
("[It] was not unreasonable for the police in this
case to rely on the judge's assurances that the
warrant authorized the search they had
requested").


[***LEdHR14] [14]We [***696] have frequently
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questioned whether the exclusionary rule can have any
deterrent effect when the offending officers acted in the
objectively reasonable belief that their conduct did not
violate the Fourth Amendment. "No empirical researcher,
proponent or opponent of the rule, has yet been able to
establish with any assurance whether the rule has a
deterrent effect. . . ." United States v. Janis, 428 U.S., at
452, n. 22. But even assuming that the rule effectively
[*919] deters some police misconduct and provides
incentives for the law enforcement profession as a whole
to conduct itself in accord with the Fourth Amendment, it
cannot be expected, and should not be applied, to deter
objectively reasonable law enforcement activity.


As we observed in Michigan v. Tucker, 417 U.S.
433, 447 (1974), and reiterated in United States v. Peltier,
422 U.S., at 539:


"The deterrent purpose of the exclusionary rule
necessarily assumes that the police have engaged in
willful, or at the very least negligent, conduct which has
deprived the defendant of some right. By refusing to
admit evidence gained as a result of such conduct, the
courts hope to instill in those particular investigating
officers, or in their future counterparts, a greater degree
of care toward the rights of an accused. Where the
official action was pursued in complete good faith,
however, the deterrence rationale loses much of its
force."


The Peltier Court continued, id., at 542:


[**3419] "If the purpose of the exclusionary rule is to
deter unlawful police conduct, then evidence obtained
from a search should be suppressed only if it can be said
that the law enforcement officer had knowledge, or may
properly be charged with knowledge, that the search was
unconstitutional under the Fourth Amendment."


See also Illinois v. Gates, 462 U.S., at 260-261 (WHITE,
J., concurring in judgment); United States v. Janis, supra,
at 459; Brown v. Illinois, 422 U.S., at 610-611
(POWELL, J., concurring in part). 20 In short, where the
officer's [***697] conduct is objectively reasonable,


[*920] "excluding the evidence will not further the ends
of the exclusionary rule in any appreciable way; for it is
painfully apparent that . . . the officer is acting as a
reasonable officer would and should act in similar
circumstances. Excluding the evidence can in no way
affect his future conduct unless it is to make him less
willing to do his duty." Stone v. Powell, 428 U.S., at
539-540 (WHITE, J., dissenting).


20 We emphasize that the standard of
reasonableness we adopt is an objective one.
Many objections to a good-faith exception assume
that the exception will turn on the subjective good
faith of individual officers. "Grounding the
modification in objective reasonableness,
however, retains the value of the exclusionary rule
as an incentive for the law enforcement profession
as a whole to conduct themselves in accord with
the Fourth Amendment." Illinois v. Gates, 462
U.S., at 261, n. 15 (WHITE, J., concurring in
judgment); see Dunaway v. New York, 442 U.S.,
at 221 (STEVENS, J., concurring). The objective
standard we adopt, moreover, requires officers to
have a reasonable knowledge of what the law
prohibits. United States v. Peltier, 422 U.S. 531,
542 (1975). As Professor Jerold Israel has
observed:


"The key to the [exclusionary] rule's
effectiveness as a deterrent lies, I believe, in the
impetus it has provided to police training
programs that make officers aware of the limits
imposed by the fourth amendment and emphasize
the need to operate within those limits. [An
objective good-faith exception] is not likely to
result in the elimination of such programs, which
are now viewed as an important aspect of police
professionalism. Neither is it likely to alter the
tenor of those programs; the possibility that
illegally obtained evidence may be admitted in
borderline cases is unlikely to encourage police
instructors to pay less attention to fourth
amendment limitations. Finally, [it] should not
encourage officers to pay less attention to what
they are taught, as the requirement that the officer
act in 'good faith' is inconsistent with closing
one's mind to the possibility of illegality." Israel,
supra n. 14, at 1412-1413 (footnotes omitted).


This is particularly true, we believe, when an officer
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acting with objective good faith has obtained a search
warrant from a judge or magistrate and acted within its
scope. 21 In most [*921] such cases, there is no police
illegality and thus nothing to deter. It is the magistrate's
responsibility to determine whether the officer's
allegations establish probable cause and, if so, to issue a
warrant comporting in form with the requirements of the
Fourth Amendment. In the ordinary case, an officer
cannot be expected to question the magistrate's
probable-cause determination or his judgment that the
form of the warrant is technically sufficient. "[Once] the
warrant issues, there is literally nothing more the
policeman can do in seeking to comply with the law." Id.,
at 498 (BURGER, C. J., concurring). Penalizing the
officer for the magistrate's error, rather than his own,
cannot logically contribute to the deterrence of Fourth
Amendment violations. 22


21 According to the Attorney General's Task
Force on Violent Crime, Final Report (1981), the
situation in which an officer relies on a duly
authorized warrant


"is a particularly compelling example of good
faith. A warrant is a judicial mandate to an
officer to conduct a search or make an arrest, and
the officer has a sworn duty to carry out its
provisions. Accordingly, we believe that there
should be a rule which states that evidence
obtained pursuant to and within the scope of a
warrant is prima facie the result of good faith on
the part of the officer seizing the evidence." Id., at
55.
22 To the extent that JUSTICE STEVENS'
conclusions concerning the integrity of the courts,
post, at 976-978, rest on a foundation other than
his judgment, which we reject, concerning the
effects of our decision on the deterrence of police
illegality, we find his argument unpersuasive.
"Judicial integrity clearly does not mean that the
courts must never admit evidence obtained in
violation of the Fourth Amendment." United
States v. Janis, 428 U.S. 433, 458, n. 35 (1976).
"While courts, of course, must ever be concerned
with preserving the integrity of the judicial
process, this concern has limited force as a
justification for the exclusion of highly probative
evidence." Stone v. Powell, 428 U.S., at 485. Our
cases establish that the question whether the use
of illegally obtained evidence in judicial


proceedings represents judicial participation in a
Fourth Amendment violation and offends the
integrity of the courts


"is essentially the same as the inquiry into
whether exclusion would serve a deterrent
purpose. . . . The analysis showing that exclusion
in this case has no demonstrated deterrent effect
and is unlikely to have any significant such effect
shows, by the same reasoning, that the admission
of the evidence is unlikely to encourage violations
of the Fourth Amendment." United States v. Janis,
supra, at 459, n. 35.


Absent unusual circumstances, when a
Fourth Amendment violation has occurred
because the police have reasonably relied on a
warrant issued by a detached and neutral
magistrate but ultimately found to be defective,
"the integrity of the courts is not implicated."
Illinois v. Gates, supra, at 259, n. 14 (WHITE, J.,
concurring in judgment). See Stone v. Powell,
428 U.S., at 485, n. 23; id., at 540 (WHITE, J.,
dissenting); United States v. Peltier, 422 U.S. 531,
536-539 (1975).


[*922] [**3420] C


[***698] [***LEdHR15A] [15A]We conclude that the
marginal or nonexistent benefits produced by suppressing
evidence obtained in objectively reasonable reliance on a
subsequently invalidated search warrant cannot justify the
substantial costs of exclusion. We do not suggest,
however, that exclusion is always inappropriate in cases
where an officer has obtained a warrant and abided by its
terms. "[Searches] pursuant to a warrant will rarely
require any deep inquiry into reasonableness," Illinois v.
Gates, 462 U.S., at 267 (WHITE, J., concurring in
judgment), for "a warrant issued by a magistrate normally
suffices to establish" that a law enforcement officer has
"acted in good faith in conducting the search." United
States v. Ross, 456 U.S. 798, 823, n. 32 (1982).
Nevertheless, the officer's reliance on the magistrate's
probable-cause determination and on the technical
sufficiency of the warrant he issues must be objectively
reasonable, cf. Harlow v. Fitzgerald, 457 U.S. 800,
815-819 (1982), 23 and it is clear that in some
circumstances [*923] the officer 24 will have no
reasonable grounds for believing that the warrant was
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properly issued.


23 [***LEdHR15B] [15B]


In Harlow, we eliminated the subjective
component of the qualified immunity public
officials enjoy in suits seeking damages for
alleged deprivations of constitutional rights. The
situations are not perfectly analogous, but we also
eschew inquiries into the subjective beliefs of law
enforcement officers who seize evidence pursuant
to a subsequently invalidated warrant. Although
we have suggested that, "[on] occasion, the
motive with which the officer conducts an illegal
search may have some relevance in determining
the propriety of applying the exclusionary rule,"
Scott v. United States, 436 U.S. 128, 139, n. 13
(1978), we believe that "sending state and federal
courts on an expedition into the minds of police
officers would produce a grave and fruitless
misallocation of judicial resources."
Massachusetts v. Painten, 389 U.S. 560, 565
(1968) (WHITE, J., dissenting). Accordingly, our
good-faith inquiry is confined to the objectively
ascertainable question whether a reasonably well
trained officer would have known that the search
was illegal despite the magistrate's authorization.
In making this determination, all of the
circumstances -- including whether the warrant
application had previously been rejected by a
different magistrate -- may be considered.
24 References to "officer" throughout this
opinion should not be read too narrowly. It is
necessary to consider the objective
reasonableness, not only of the officers who
eventually executed a warrant, but also of the
officers who originally obtained it or who
provided information material to the
probable-cause determination. Nothing in our
opinion suggests, for example, that an officer
could obtain a warrant on the basis of a "bare
bones" affidavit and then rely on colleagues who
are ignorant of the circumstances under which the
warrant was obtained to conduct the search. See
Whiteley v. Warden, 401 U.S. 560, 568 (1971).


[**3421] [***LEdHR16] [16]Suppression therefore
remains an appropriate remedy if the magistrate


[***699] or judge in issuing a warrant was misled by
information in an affidavit that the affiant knew was false
or would have known was false except for his reckless
disregard of the truth. Franks v. Delaware, 438 U.S. 154
(1978). The exception we recognize today will also not
apply in cases where the issuing magistrate wholly
abandoned his judicial role in the manner condemned in
Lo-Ji Sales, Inc. v. New York, 442 U.S. 319 (1979); in
such circumstances, no reasonably well trained officer
should rely on the warrant. Nor would an officer
manifest objective good faith in relying on a warrant
based on an affidavit "so lacking in indicia of probable
cause as to render official belief in its existence entirely
unreasonable." Brown v. Illinois, 422 U.S., at 610-611
(POWELL, J., concurring in part); see Illinois v. Gates,
supra, at 263-264 (WHITE, J., concurring in judgment).
Finally, depending on the circumstances of the particular
case, a warrant may be so facially deficient -- i. e., in
failing to particularize the place to be searched or the
things to be seized -- that the executing officers cannot
reasonably presume it to be valid. Cf. Massachusetts v.
Sheppard, post, at 988-991.


In so limiting the suppression remedy, we leave
untouched the probable-cause standard and the various
requirements for a valid warrant. Other objections to the
modification of [*924] the Fourth Amendment
exclusionary rule we consider to be insubstantial. The
good-faith exception for searches conducted pursuant to
warrants is not intended to signal our unwillingness
strictly to enforce the requirements of the Fourth
Amendment, and we do not believe that it will have this
effect. As we have already suggested, the good-faith
exception, turning as it does on objective reasonableness,
should not be difficult to apply in practice. When
officers have acted pursuant to a warrant, the prosecution
should ordinarily be able to establish objective good faith
without a substantial expenditure of judicial time.


[***LEdHR17] [17]Nor are we persuaded that
application of a good-faith exception to searches
conducted pursuant to warrants will preclude review of
the constitutionality of the search or seizure, deny needed
guidance from the courts, or freeze Fourth Amendment
law in its present state. 25 There is no need for courts to
adopt the inflexible practice of always deciding whether
the officers' conduct manifested objective good faith
before turning to the question whether the Fourth
Amendment has been violated. Defendants seeking
suppression of the fruits of allegedly unconstitutional
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searches or seizures undoubtedly raise live controversies
which Art. III empowers federal courts to adjudicate. As
cases addressing questions of good-faith immunity under
42 U. S. C. § 1983, compare O'Connor v. Donaldson, 422
U.S. 563 (1975), with Procunier v. Navarette, 434 U.S.
555, 566, n. 14 [***700] (1978), and cases involving the
harmless-error doctrine, compare Milton v. Wainwright,
407 U.S. 371, 372 (1972), with Coleman v. Alabama, 399
U.S. 1 (1970), make clear, courts have considerable
[*925] discretion in conforming their decisionmaking
processes to the exigencies of particular cases.


25 The argument that defendants will lose their
incentive to litigate meritorious Fourth
Amendment claims as a result of the good-faith
exception we adopt today is unpersuasive.
Although the exception might discourage
presentation of insubstantial suppression motions,
the magnitude of the benefit conferred on
defendants by a successful motion makes it
unlikely that litigation of colorable claims will be
substantially diminished.


[***LEdHR18] [18]If the resolution of a particular
Fourth Amendment question is necessary to guide future
action by law enforcement officers and magistrates,
nothing will prevent reviewing courts from deciding that
question [**3422] before turning to the good-faith issue.
26 Indeed, it frequently will be difficult to determine
whether the officers acted reasonably without resolving
the Fourth Amendment issue. Even if the Fourth
Amendment question is not one of broad import,
reviewing courts could decide in particular cases that
magistrates under their supervision need to be informed
of their errors and so evaluate the officers' good faith
only after finding a violation. In other circumstances,
those courts could reject suppression motions posing no
important Fourth Amendment questions by turning
immediately to a consideration of the officers' good faith.
We have no reason to believe that our Fourth Amendment
jurisprudence would suffer by allowing reviewing courts
to exercise an informed discretion in making this choice.


26 It has been suggested, in fact, that "the
recognition of a 'penumbral zone,' within which
an inadvertent mistake would not call for
exclusion, . . . will make it less tempting for
judges to bend fourth amendment standards to
avoid releasing a possibly dangerous criminal
because of a minor and unintentional


miscalculation by the police." Schroeder, supra n.
14, at 1420-1421 (footnote omitted); see
Ashdown, Good Faith, the Exclusionary Remedy,
and Rule-Oriented Adjudication in the Criminal
Process, 24 Wm. & Mary L. Rev. 335, 383-384
(1983).


IV


When the principles we have enunciated today are
applied to the facts of this case, it is apparent that the
judgment of the Court of Appeals cannot stand. The
Court of Appeals applied the prevailing legal standards to
Officer Rombach's warrant application and concluded
that the application could not support the magistrate's
probable-cause determination. In so doing, the court
clearly informed the magistrate that he [*926] had erred
in issuing the challenged warrant. This aspect of the
court's judgment is not under attack in this proceeding.


Having determined that the warrant should not have
issued, the Court of Appeals understandably declined to
adopt a modification of the Fourth Amendment
exclusionary rule that this Court had not previously
sanctioned. Although the modification finds strong
support in our previous cases, the Court of Appeals'
commendable self-restraint is not to be criticized. We
have now reexamined the purposes of the exclusionary
rule and the propriety of its application in cases where
officers have relied on a subsequently invalidated search
warrant. Our conclusion is that the rule's purposes will
only rarely be served by applying it in such
circumstances.


[***LEdHR1B] [1B] [***LEdHR19] [19]
[***LEdHR20] [20]In the absence of an [***701]
allegation that the magistrate abandoned his detached and
neutral role, suppression is appropriate only if the officers
were dishonest or reckless in preparing their affidavit or
could not have harbored an objectively reasonable belief
in the existence of probable cause. Only respondent Leon
has contended that no reasonably well trained police
officer could have believed that there existed probable
cause to search his house; significantly, the other
respondents advance no comparable argument. Officer
Rombach's application for a warrant clearly was
supported by much more than a "bare bones" affidavit.
The affidavit related the results of an extensive
investigation and, as the opinions of the divided panel of
the Court of Appeals make clear, provided evidence
sufficient to create disagreement among thoughtful and
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competent judges as to the existence of probable cause.
Under these circumstances, the officers' reliance on the
magistrate's determination of probable cause was
objectively reasonable, and application of the extreme
sanction of exclusion is inappropriate.


Accordingly, the judgment of the Court of Appeals is


Reversed.


CONCUR BY: BLACKMUN (In Part)


CONCUR


[*927] JUSTICE BLACKMUN, concurring.


The Court today holds that evidence obtained in
violation of the Fourth Amendment by officers acting in
objectively reasonable reliance on a search warrant issued
by a neutral and detached magistrate need not be
excluded, as a matter of federal law, [**3423] from the
case in chief of federal and state criminal prosecutions.
In so doing, the Court writes another chapter in the
volume of Fourth Amendment law opened by Weeks v.
United States, 232 U.S. 383 (1914). I join the Court's
opinion in this case and the one in Massachusetts v.
Sheppard, post, p. 981, because I believe that the rule
announced today advances the legitimate interests of the
criminal justice system without sacrificing the individual
rights protected by the Fourth Amendment. I write
separately, however, to underscore what I regard as the
unavoidably provisional nature of today's decisions.


As the Court's opinion in this case makes clear, the
Court has narrowed the scope of the exclusionary rule
because of an empirical judgment that the rule has little
appreciable effect in cases where officers act in
objectively reasonable reliance on search warrants. See
ante, at 918-921. Because I share the view that the
exclusionary rule is not a constitutionally compelled
corollary of the Fourth Amendment itself, see ante, at
905-906, I see no way to avoid making an empirical
judgment of this sort, and I am satisfied that the Court
has made the correct one on the information before it.
Like all courts, we face institutional limitations on our
ability to gather information about "legislative facts," and
the exclusionary rule itself has exacerbated the shortage
of hard data concerning the behavior of police officers in
the absence of such a rule. See United States v. Janis,
428 U.S. 433, 448-453 (1976). Nonetheless, we cannot
escape the responsibility to [***702] decide the


question before us, however imperfect our information
may be, and I am prepared to join the Court on the
information now at hand.


[*928] What must be stressed, however, is that any
empirical judgment about the effect of the exclusionary
rule in a particular class of cases necessarily is a
provisional one. By their very nature, the assumptions on
which we proceed today cannot be cast in stone. To the
contrary, they now will be tested in the real world of state
and federal law enforcement, and this Court will attend to
the results. If it should emerge from experience that,
contrary to our expectations, the good-faith exception to
the exclusionary rule results in a material change in
police compliance with the Fourth Amendment, we shall
have to reconsider what we have undertaken here. The
logic of a decision that rests on untested predictions about
police conduct demands no less.


If a single principle may be drawn from this Court's
exclusionary rule decisions, from Weeks through Mapp v.
Ohio, 367 U.S. 643 (1961), to the decisions handed down
today, it is that the scope of the exclusionary rule is
subject to change in light of changing judicial
understanding about the effects of the rule outside the
confines of the courtroom. It is incumbent on the
Nation's law enforcement officers, who must continue to
observe the Fourth Amendment in the wake of today's
decisions, to recognize the double-edged nature of that
principle.


DISSENT BY: BRENNAN; STEVENS


DISSENT


JUSTICE BRENNAN, with whom JUSTICE
MARSHALL joins, dissenting. *


* [This opinion applies also to No. 82-963,
Massachusetts v. Sheppard, post, p. 981.]


Ten years ago in United States v. Calandra, 414 U.S.
338 (1974), I expressed the fear that the Court's decision
"may signal that a majority of my colleagues have
positioned themselves to reopen the door [to evidence
secured by official lawlessness] still further and abandon
altogether the exclusionary rule in search-and-seizure
cases." Id., at 365 (dissenting opinion). Since then, in
case after case, I have witnessed the Court's gradual but
determined strangulation [*929] of the rule. 1 It now
appears that the Court's victory over the Fourth
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Amendment is complete. That today's decisions represent
the piece de resistance of the Court's past efforts cannot
be doubted, for today the Court sanctions the use in the
prosecution's case in chief of illegally obtained evidence
against the individual whose rights have been violated --
a result that had previously been thought to be foreclosed.


1 See, e. g., United States v. Peltier, 422 U.S.
531, 544 (1975) (BRENNAN, J., dissenting);
United States v. Janis, 428 U.S. 433, 460 (1976)
(BRENNAN, J., dissenting); Stone v. Powell, 428
U.S. 465, 502 (1976) (BRENNAN, J., dissenting);
Michigan v. DeFillippo, 443 U.S. 31, 41 (1979)
(BRENNAN, J., dissenting); United States v.
Havens, 446 U.S. 620, 629 (1980) (BRENNAN,
J., dissenting).


The Court seeks to justify this result on the ground
that the "costs" of adhering to the exclusionary rule in
cases like those before us exceed the "benefits." But the
language of [***703] deterrence and of cost/benefit
analysis, if used indiscriminately, can have a narcotic
effect. It creates an illusion of technical precision and
ineluctability. It suggests that not only constitutional
principle but also empirical data support the majority's
result. When the Court's analysis is examined carefully,
however, it is clear that we have not been treated to an
honest assessment of the merits of the exclusionary rule,
but have instead been drawn into a curious world where
the "costs" of excluding illegally obtained evidence loom
to exaggerated heights and where the "benefits" of such
exclusion are made to disappear with a mere wave of the
hand.


The majority ignores the fundamental constitutional
importance of what is at stake here. While the machinery
of law enforcement and indeed the nature of crime itself
have changed dramatically since the Fourth Amendment
became part of the Nation's fundamental law in 1791,
what the Framers understood then remains true today --
that the task of combating crime and convicting the guilty
will in every era seem of such critical and pressing
concern that we may be lured by the temptations of
expediency into forsaking our [*930] commitment to
protecting individual liberty and privacy. It was for that
very reason that the Framers of the Bill of Rights insisted
that law enforcement efforts be permanently and
unambiguously restricted in order to preserve personal
freedoms. In the constitutional scheme they ordained, the
sometimes unpopular task of ensuring that the


government's enforcement efforts remain within the strict
boundaries fixed by the Fourth Amendment was entrusted
to the courts. As James Madison predicted in his address
to the First Congress on June 8, 1789:


"If [these rights] are incorporated into the Constitution,
independent tribunals of justice will consider themselves
in a peculiar manner the guardians of those rights; they
will be an impenetrable bulwark against every
assumption of power in the Legislative or Executive; they
will be naturally led to resist every encroachment upon
rights expressly stipulated for in the Constitution by the
declaration of rights." 1 Annals of Cong. 439.


If those independent tribunals lose their resolve, however,
as the Court has done today, and give way to the
seductive call of expediency, the vital guarantees of the
Fourth Amendment are reduced to nothing more than a
"form of words." Silverthorne Lumber Co. v. United
States, 251 U.S. 385, 392 (1920).


A proper understanding of the broad purposes sought
to be served by the Fourth Amendment demonstrates that
the principles embodied in the exclusionary rule rest upon
a far firmer constitutional foundation than the shifting
sands of the Court's deterrence rationale. But even if I
were to accept the Court's chosen method of analyzing
the question posed by these cases, I would still conclude
that the Court's decision cannot be justified.


I


The Court holds that physical evidence seized by
police officers reasonably relying upon a warrant issued
by a detached [*931] and neutral magistrate [***704]
is admissible in the prosecution's case in chief, even
though a reviewing court has subsequently determined
either that the warrant was defective, No. 82-963, or that
those officers failed to demonstrate when applying for the
warrant that there was probable cause to conduct the
search, No. 82-1771. I have no doubt that these decisions
will prove in time to have been a grave mistake. But, as
troubling and important as today's new doctrine may be
for the administration of criminal justice in this country,
the mode of analysis used to generate that doctrine also
requires critical examination, for it may prove in the long
run to pose the greater threat to our civil liberties.


A
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At bottom, the Court's decision turns on the
proposition that the exclusionary rule is merely a
"'judicially created remedy designed to safeguard Fourth
Amendment rights generally through its deterrent effect,
rather than a personal constitutional right.'" Ante, at 906,
quoting United States v. Calandra, 414 U.S., at 348. The
germ of that idea is found in Wolf v. Colorado, 338 U.S.
25 (1949), and although I had thought that such a narrow
conception of the rule had been forever put to rest by our
decision in Mapp v. Ohio, 367 U.S. 643 (1961), it has
been revived by the present Court and reaches full flower
with today's decision. The essence of this view, as
expressed initially in the Calandra opinion and as
reiterated today, is that the sole "purpose of the Fourth
Amendment is to prevent unreasonable governmental
intrusions into the privacy of one's person, house, papers,
or effects. The wrong condemned is the unjustified
governmental invasion of these areas of an individual's
life. That wrong . . . is fully accomplished by the original
search without probable cause." 414 U.S., at 354
(emphasis added); see also ante, at 906. This reading of
the Amendment implies that its proscriptions are directed
solely at those government agents who may actually
invade an individual's constitutionally [*932] protected
privacy. The courts are not subject to any direct
constitutional duty to exclude illegally obtained evidence,
because the question of the admissibility of such evidence
is not addressed by the Amendment. This view of the
scope of the Amendment relegates the judiciary to the
periphery. Because the only constitutionally cognizable
injury has already been "fully accomplished" by the
police by the time a case comes before the courts, the
Constitution is not itself violated if the judge decides to
admit the tainted evidence. Indeed, the most the judge
can do is wring his hands and hope that perhaps by
excluding such evidence he can deter future
transgressions by the police.


Such a reading appears plausible, because, as critics
of the exclusionary rule never tire of repeating, 2 the
Fourth Amendment makes no express provision for the
exclusion of [***705] evidence secured in violation of
its commands. A short answer to this claim, of course, is
that many of the Constitution's most vital imperatives are
stated in general terms and the task of giving meaning to
these precepts is therefore left to subsequent judicial
decisionmaking in the context of concrete cases. The
nature of our Constitution, as Chief Justice Marshall long
ago explained, "requires that only its great outlines
should be marked, its important objects designated, and


the minor ingredients which compose those objects be
deduced from the nature of the objects themselves."
McCulloch v. Maryland, 4 Wheat. 316, 407 (1819).


2 See, e. g., Wilkey, The Exclusionary Rule:
Why Suppress Valid Evidence?, 62 Judicature
215 (1978); S. Schlesinger, Exclusionary Injustice
(1977).


A more direct answer may be supplied by
recognizing that the Amendment, like other provisions of
the Bill of Rights, restrains the power of the government
as a whole; it does not specify only a particular agency
and exempt all others. The judiciary is responsible, no
less than the executive, for ensuring that constitutional
rights are respected.


[*933] When that fact is kept in mind, the role of
the courts and their possible involvement in the concerns
of the Fourth Amendment comes into sharper focus.
Because seizures are executed principally to secure
evidence, and because such evidence generally has utility
in our legal system only in the context of a trial
supervised by a judge, it is apparent that the admission of
illegally obtained evidence implicates the same
constitutional concerns as the initial seizure of that
evidence. Indeed, by admitting unlawfully seized
evidence, the judiciary becomes a part of what is in fact a
single governmental action prohibited by the terms of the
Amendment. 3 Once that connection between the
evidence-gathering role of the police and the
evidence-admitting function of the courts is
acknowledged, the plausibility of the Court's
interpretation becomes more suspect. Certainly nothing
in the language or history of the Fourth Amendment
suggests that a recognition of this evidentiary link
between the police and the courts was meant to be
foreclosed. 4 [***706] It is difficult to give any meaning
[*934] at all to the limitations imposed by the
Amendment if they are read to proscribe only certain
conduct by the police but to allow other agents of the
same government to take advantage of evidence secured
by the police in violation of its requirements. 5 The
Amendment therefore must be read to condemn not only
the initial unconstitutional invasion of privacy -- which is
done, after all, for the purpose of securing evidence -- but
also the subsequent use of any evidence so obtained.


3 In deciding to enforce the exclusionary rule as
a matter of state law, the California Supreme
Court clearly recognized this point:
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"When, as in the present case, the very
purpose of an illegal search and seizure is to get
evidence to introduce at a trial, the success of the
lawless venture depends entirely on the court's
lending its aid by allowing the evidence to be
introduced. It is no answer to say that a
distinction should be drawn between the
government acting as law enforcer and the
gatherer of evidence and the government acting as
judge." People v. Cahan, 44 Cal. 2d 434, 445, 282
P. 2d 905, 912 (1955).


For a thoughtful examination of this point,
see Schrock & Welsh, Up from Calandra: The
Exclusionary Rule as a Constitutional
Requirement, 59 Minn. L. Rev. 251, 289-307
(1974).
4 Examination of the early state declarations of
rights which formed the models for the Fourth
Amendment reveals that they were aimed as much
at explicitly limiting the manner in which
government could gather evidence as at protecting
individual privacy. For example, the
Massachusetts Constitution of 1780 provided:


"Every subject has a right to be secure from
all unreasonable searches, and seizures, of his
person, his houses, his papers, and his
possessions. All warrants, therefore, are contrary
to this right, if the cause or foundation of them be
not previously supported by oath or affirmation;
and if the order in the warrant to a civil Officer, to
make search in suspected places, or to arrest one
or more suspected persons, or to seize their
property, be not accompanied with a special
designation of the persons or objects of search,
arrest, or seizure: and no warrant ought to be
issued, but in cases, and with the formalities
prescribed by the laws." Art. XIV of the
Declaration of Rights of 1780.


See generally T. Taylor, Two Studies in
Constitutional Interpretation 41-43 (1969); N.
Lasson, The History and Development of the
Fourth Amendment to the United States
Constitution 51-105 (1970); J. Lanynski, Search
and Seizure and the Supreme Court: A Study in
Constitutional Interpretation 30-48 (1966);
Stewart, The Road to Mapp v. Ohio and Beyond:
The Origins, Development, and Future of the


Exclusionary Rule in Search-and-Seizure Cases,
83 Colum. L. Rev. 1365, 1369 (1983).
5 In Silverthorne Lumber Co. v. United States,
251 U.S. 385 (1920), the Court expressly
recognized this point in rejecting the
Government's contention that it should be
permitted to make use of knowledge obtained in
violation of the Fourth Amendment:


"The Government now while in form
repudiating and condemning the illegal seizure,
seeks to maintain its right to avail itself of the
knowledge obtained by that means which
otherwise it would not have had.


"The proposition could not be presented more
nakedly. It is that although of course its seizure
was an outrage which the Government now
regrets, it may study the papers before it returns
them, copy them, and then may use the
knowledge that it has gained to call upon the
owners in a more regular form to produce them. . .
. In our opinion such is not the law. It reduces
the Fourth Amendment to a form of words. The
essence of a provision forbidding the acquisition
of evidence in a certain way is that not merely
evidence so acquired shall not be used before the
Court but that it shall not be used at all." Id., at
391-392 (citations omitted) (emphasis added).


[*935] The Court evades this principle by drawing
an artificial line between the constitutional rights and
responsibilities that are engaged by actions of the police
and those that are engaged when a defendant appears
before the courts. According to the Court, the substantive
protections of the Fourth Amendment are wholly
exhausted at the moment when police unlawfully invade
an individual's privacy and thus no substantive force
remains to those protections at the time of trial when the
government seeks to use evidence obtained by the police.


I submit that such a crabbed reading of the Fourth
Amendment casts aside the teaching of those Justices who
first formulated the exclusionary rule, and rests ultimately
on an impoverished understanding of judicial
responsibility in our constitutional scheme. For my part,
"[the] right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures" comprises a personal right to exclude all
evidence secured by means of unreasonable searches and
seizures. The right to be free from the initial invasion of


Page 23
468 U.S. 897, *934; 104 S. Ct. 3405, **3423;


82 L. Ed. 2d 677, ***706; 1984 U.S. LEXIS 153







privacy and the right of exclusion are coordinate
components of the central embracing right to be free from
unreasonable searches and seizures.


Such a conception of the rights secured by the
Fourth Amendment was unquestionably the original basis
of what has come to be called the exclusionary rule when
it was first formulated in Weeks v. United States, 232 U.S.
383 [***707] (1914). There the Court considered
whether evidence seized in violation of the Fourth
Amendment by a United States Marshal could be admitted
at trial after the defendant had moved that the evidence be
returned. Significantly, although the Court considered
the Marshal's initial invasion of the defendant's home to
be unlawful, it went on to consider a question that
"involves the right of the court in a criminal prosecution
to retain for the purposes of evidence the letters and
correspondence of the accused, seized in his house in his
absence without his authority, by a United States Marshal
holding no [*936] warrant for . . . the search of his
premises." Id., at 393. In answering that question, Justice
Day, speaking for a unanimous Court, expressly
recognized that the commands of the Fourth Amendment
were addressed to both the courts and the Executive
Branch:


"The effect of the Fourth Amendment is to put the
courts of the United States and Federal officials, in the
exercise of their power and authority, under limitations
and restraints as to the exercise of such power and
authority, and to forever secure the people, their persons,
houses, papers and effects against all unreasonable
searches and seizures under the guise of law. This
protection reaches all alike, whether accused of crime or
not, and the duty of giving to it force and effect is
obligatory upon all entrusted under our Federal system
with the enforcement of the laws. The tendency of those
who execute the criminal laws of the country to obtain
conviction by means of unlawful seizures . . . should find
no sanction in the judgments of the courts which are
charged at all times with the support of the Constitution
and to which people of all conditions have a right to
appeal for the maintenance of such fundamental rights."
Id., at 391-392.


The heart of the Weeks opinion, and for me the
beginning of wisdom about the Fourth Amendment's
proper meaning, is found in the following passage:


"If letters and private documents can . . . be seized
and held and used in evidence against a citizen accused of


an offense, the protection of the Fourth Amendment
declaring his right to be secure against such searches and
seizures is of no value, and, so far as those thus placed
are concerned, might as well be stricken from the
Constitution. The efforts of the courts and [federal]
officials to bring the guilty to punishment, praiseworthy
as they are, are not to be aided by the sacrifice of those
great [*937] principles established by years of endeavor
and suffering which have resulted in their embodiment in
the fundamental law of the land. The United States
Marshal could only have invaded the house of the
accused when armed with a warrant issued as required by
the Constitution. . . . Instead, he acted without sanction
of law, doubtless prompted by the desire to bring further
proof to the aid of the Government, and under color of his
office undertook to make a seizure of private papers in
direct violation of the constitutional prohibition against
such action. . . . To sanction such proceedings would be
to affirm by [***708] judicial decision a manifest
neglect if not an open defiance of the prohibitions of the
Constitution, intended for the protection of the people
against such unauthorized action." Id., at 393-394.


What this passage succinctly captures is the essential
recognition, ignored by the present Court, that seizures
are generally executed for the purpose of bringing "proof
to the aid of the Government," id., at 393, that the utility
of such evidence in a criminal prosecution arises
ultimately in the context of the courts, and that the courts
therefore cannot be absolved of responsibility for the
means by which evidence is obtained. As the Court in
Weeks clearly recognized, the obligations cast upon
government by the Fourth Amendment are not confined
merely to the police. In the words of Justice Holmes: "If
the search and seizure are unlawful as invading personal
rights secured by the Constitution those rights would be
infringed yet further if the evidence were allowed to be
used." Dodge v. United States, 272 U.S. 530, 532 (1926).
As the Court further explained in Olmstead v. United
States, 277 U.S. 438 (1928):


"The striking outcome of the Weeks case and those
which followed it was the sweeping declaration that the
Fourth Amendment, although not referring to or limiting
the use of evidence in courts, really forbade its
introduction if obtained by government officers through a
[*938] violation of the Amendment. Theretofore many
had supposed under the ordinary common law rules, if
the tendered evidence was pertinent, the method of
obtaining it was unimportant. . . . But in the Weeks case,
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and those which followed, this Court decided with great
emphasis, and established as the law for the federal
courts, that the protection of the Fourth Amendment
would be much impaired unless it was held that not only
was the official violator of the rights under the
Amendment subject to an action at the suit of the injured
defendant, but also that the evidence thereby obtained
could not be received." Id., at 462-463.


That conception of the rule, in my view, is more
faithful to the meaning and purpose of the Fourth
Amendment and to the judiciary's role as the guardian of
the people's constitutional liberties. In contrast to the
present Court's restrictive reading, the Court in Weeks
recognized that, if the Amendment is to have any
meaning, police and the courts cannot be regarded as
constitutional strangers to each other; because the
evidence-gathering role of the police is directly linked to
the evidence-admitting function of the courts, an
individual's Fourth Amendment rights may be
undermined as completely by one as by the other.


B


From the foregoing, it is clear why the question
whether the exclusion of evidence would deter future
police misconduct was never considered a relevant
concern in the early cases [***709] from Weeks to
Olmstead. 6 In those formative decisions, the Court
plainly understood that the exclusion of illegally obtained
evidence was compelled not by judicially fashioned
[*939] remedial purposes, but rather by a direct
constitutional command. A new phase in the history of
the rule, however, opened with the Court's decision in
Wolf v. Colorado, 338 U.S. 25 (1949). Although that
decision held that the security of one's person and privacy
protected by the Fourth Amendment was "implicit in 'the
concept of ordered liberty' and as such enforceable
against the States through the Due Process Clause" of the
Fourteenth Amendment, id., at 27-28, quoting Palko v.
Connecticut, 302 U.S. 319, 325 (1937), the Court went
on, in what can only be regarded as a tour de force of
constitutional obfuscation, to say that the "ways of
enforcing such a basic right raise questions of a different
order," 338 U.S., at 28. Notwithstanding the force of the
Weeks doctrine that the Fourth Amendment required
exclusion, a state court was free to admit illegally seized
evidence, according to the Court in Wolf, so long as the
State had devised some other "effective" means of
vindicating a defendant's Fourth Amendment rights. 338


U.S., at 31.


6 See generally Kamisar, Does (Did) (Should)
The Exclusionary Rule Rest on a "Principled
Basis" Rather than an "Empirical Proposition"?,
16 Creighton L. Rev. 565, 598-599 (1983);
Mertens & Wasserstrom, The Good Faith
Exception to the Exclusionary Rule: Deregulating
the Police and Derailing the Law, 70 Geo. L. J.
365, 379-380 (1981).


Twelve years later, in Mapp v. Ohio, 367 U.S. 643
(1961), however, the Court restored the original
understanding of the Weeks case by overruling the
holding of Wolf and repudiating its rationale. Although
in the course of reaching this conclusion the Court in
Mapp responded at certain points to the question, first
raised in Wolf, of whether the exclusionary rule was an
"effective" remedy compared to alternative means of
enforcing the right, see 367 U.S., at 651-653, it
nevertheless expressly held that "all evidence obtained by
searches and seizures in violation of the Constitution is,
by that same authority, inadmissible in a state court." Id.,
at 655 (emphasis added). In the Court's view, the
exclusionary rule was not one among a range of options
to be selected at the discretion of judges; it was "an
essential part of both the Fourth and Fourteenth
Amendments." Id., at 657. Rejection of the Wolf approach
was constitutionally required, the Court explained,
because "the admission of the new constitutional right by
Wolf could not consistently tolerate denial of [*940] its
most important constitutional privilege, namely, the
exclusion of the evidence which an accused had been
forced to give by reason of the unlawful seizure. To hold
otherwise is to grant the right but in reality to withhold its
privilege and enjoyment." 367 U.S., at 656. [***710]
Indeed, no other explanation suffices to account for the
Court's holding in Mapp, since the only possible
predicate for the Court's conclusion that the States were
bound by the Fourteenth Amendment to honor the Weeks
doctrine is that the exclusionary rule was "part and parcel
of the Fourth Amendment's limitation upon
[governmental] encroachment of individual privacy." 367
U.S., at 651. 7


7 Indeed, the Court in Mapp expressly noted that
the "factual considerations" raised in Wolf
concerning the effectiveness of alternative
remedies "are not basically relevant to a decision
that the exclusionary rule is an essential
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ingredient of the Fourth Amendment." 367 U.S.,
at 651. It is true that in Linkletter v. Walker, 381
U.S. 618 (1965), in holding that Mapp was not to
be applied retroactively, the Court described the
exclusionary rule as the "only effective deterrent
to lawless police action," 381 U.S., at 636,
thereby suggesting that the rule rested on a
deterrence rationale. But, as I have explained on
another occasion, "[the] emphasis upon deterrence
in Linkletter must be understood in the light of the
crucial fact that the States had justifiably relied
from 1949 to 1961 upon Wolf . . . , and
consequently, that application of Mapp would
have required the wholesale release of
innumerable convicted prisoners, few of whom
could have been successfully retried. In that
circumstance, Linkletter held not only that
retrospective application of Mapp would not
further the goal of deterrence but also that it
would not further 'the administration of justice
and the integrity of the judicial process.' 381 U.S.,
at 637." United States v. Calandra, 414 U.S. 338,
359-360 (1974) (dissenting opinion).


Despite this clear pronouncement, however, the
Court since Calandra has gradually pressed the
deterrence rationale for the rule back to center stage. See,
e. g., United States v. Peltier, 422 U.S. 531 (1975);
United States v. Janis, 428 U.S. 433 (1976); Stone v.
Powell, 428 U.S. 465 (1976). The various arguments
advanced by the Court in this campaign have only
strengthened my conviction that the deterrence theory is
both misguided and unworkable. First, [*941] the Court
has frequently bewailed the "cost" of excluding reliable
evidence. In large part, this criticism rests upon a refusal
to acknowledge the function of the Fourth Amendment
itself. If nothing else, the Amendment plainly operates to
disable the government from gathering information and
securing evidence in certain ways. In practical terms, of
course, this restriction of official power means that some
incriminating evidence inevitably will go undetected if
the government obeys these constitutional restraints. It is
the loss of that evidence that is the "price" our society
pays for enjoying the freedom and privacy safeguarded
by the Fourth Amendment. Thus, some criminals will go
free not, in Justice (then Judge) Cardozo's misleading
epigram, "because the constable has blundered," People
v. Defore, 242 N. Y. 13, 21, 150 N. E. 585, 587 (1926),
but rather because official compliance with Fourth
Amendment requirements makes it more difficult to catch


criminals. Understood in this way, the Amendment
directly contemplates that some reliable and
incriminating evidence will be lost to the government;
therefore, it is [***711] not the exclusionary rule, but
the Amendment itself that has imposed this cost. 8


8 Justice Stewart has explained this point in
detail in a recent article:


"Much of the criticism leveled at the
exclusionary rule is misdirected; it is more
properly directed at the Fourth Amendment itself.
It is true that, as many observers have charged,
the effect of the rule is to deprive the courts of
extremely relevant, often direct evidence of the
guilt of the defendant. But these same critics fail
to acknowledge that, in many instances, the same
extremely relevant evidence would not have been
obtained had the police officer complied with the
commands of the fourth amendment in the first
place. . . .


". . . The exclusionary rule places no
limitations on the actions of the police. The
fourth amendment does. The inevitable result of
the Constitution's prohibition against
unreasonable searches and seizures and its
requirement that no warrant shall issue but upon
probable cause is that police officers who obey its
strictures will catch fewer criminals. . . . [That] is
the price the framers anticipated and were willing
to pay to ensure the sanctity of the person, the
home, and property against unrestrained
governmental power." Stewart, 83 Colum. L. Rev.,
at 1392-1393.


See also Dellinger, Of Rights and Remedies:
The Constitution as a Sword, 85 Harv. L. Rev.
1532, 1563 (1972) ("Under the exclusionary rule
a court attempts to maintain the status quo that
would have prevailed if the constitutional
requirement had been obeyed").


[*942] In addition, the Court's decisions over the
past decade have made plain that the entire enterprise of
attempting to assess the benefits and costs of the
exclusionary rule in various contexts is a virtually
impossible task for the judiciary to perform honestly or
accurately. Although the Court's language in those cases
suggests that some specific empirical basis may support
its analyses, the reality is that the Court's opinions
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represent inherently unstable compounds of intuition,
hunches, and occasional pieces of partial and often
inconclusive data. In Calandra, for example, the Court,
in considering whether the exclusionary rule should apply
in grand jury proceedings, had before it no concrete
evidence whatever concerning the impact that application
of the rule in such proceedings would have either in terms
of the long-term costs or the expected benefits. To the
extent empirical data are available regarding the general
costs and benefits of the exclusionary rule, such data have
shown, on the one hand, as the Court acknowledges
today, that the costs are not as substantial as critics have
asserted in the past, see ante, at 907-908, n. 6, and, on the
other hand, that while the exclusionary rule may well
have certain deterrent effects, it is extremely difficult to
determine with any degree of precision whether the
incidence of unlawful conduct by police is now lower
than it was prior to Mapp. See United States v. Janis,
428 U.S., at 449-453, and n. 22; Stone v. Powell, 428
U.S., at 492, n. 32. 9 The [*943] Court has sought to
turn this uncertainty to its advantage by casting the
burden of proof upon proponents of the rule, see, e. g.,
United States v. Janis, supra, [***712] at 453-454.
"Obviously," however, "the assignment of the burden of
proof on an issue where evidence does not exist and
cannot be obtained is outcome determinative. [The]
assignment of the burden is merely a way of announcing
a predetermined conclusion." 10


9 See generally on this point, Davies, A Hard
Look at What We Know (and Still Need to Learn)
About the "Costs" of the Exclusionary Rule: The
NIJ Study and Other Studies of "Lost" Arrests,
1983 A. B. F. Res. J. 611, 627-629; Canon,
Ideology and Reality in the Debate over the
Exclusionary Rule: A Conservative Argument for
its Retention, 23 S. Tex. L. J. 559, 561-563
(1982); Critique, On the Limitations of Empirical
Evaluations of the Exclusionary Rule: A Critique
of the Spiotto Research and United States v.
Calandra, 69 Nw. U. L. Rev. 740 (1974).
10 Dworkin, Fact Style Adjudication and the
Fourth Amendment: The Limits of Lawyering, 48
Ind. L. J. 329, 332-333 (1973). See also White,
Forgotten Points in the "Exclusionary Rule"
Debate, 81 Mich. L. Rev. 1273, 1281-1282 (1983)
(balancing of deterrent benefits and costs is an
"inquiry [that] can never be performed in an
adequate way and the reality is thus that the
decision must rest not upon those grounds, but


upon prior dispositions or unarticulated intuitions
that are never justified"); Canon, supra, at 564;
Kamisar, 16 Creighton L. Rev., at 646.


By remaining within its redoubt of empiricism and
by basing the rule solely on the deterrence rationale, the
Court has robbed the rule of legitimacy. A doctrine that
is explained as if it were an empirical proposition but for
which there is only limited empirical support is both
inherently unstable and an easy mark for critics. The
extent of this Court's fidelity to Fourth Amendment
requirements, however, should not turn on such statistical
uncertainties. I share the view, expressed by Justice
Stewart for the Court in Faretta v. California, 422 U.S.
806 (1975), that "[personal[liberties are not rooted in the
law of averages." Id., at 834. Rather than seeking to give
effect to the liberties secured by the Fourth Amendment
through guesswork about deterrence, the Court should
restore to its proper place the principle framed 70 years
ago in Weeks that an individual whose privacy has been
invaded in violation of the Fourth Amendment has a right
grounded in that Amendment to prevent the government
from subsequently making use of any evidence so
obtained.


[*944] II


Application of that principle clearly requires
affirmance in the two cases decided today. In the first,
United States v. Leon, No. 82-1771, it is conceded by the
Government and accepted by the Court that the affidavit
filed by the police officers in support of their application
for a search warrant failed to provide a sufficient basis on
which a neutral and detached magistrate could conclude
that there was probable cause to issue the warrant.
Specifically, it is conceded that the officers' application
for a warrant was based in part on information supplied
by a confidential informant of unproven reliability that
was over five months old by the time it was relayed to the
police. Although the police conducted an independent
investigation on the basis of this tip, both the District
Court and the Court of Appeals concluded that the
additional information gathered by the officers failed to
corroborate the details of the informant's tip and was "as
consistent with innocence as . . . with guilt." App. to Pet.
for Cert. 10a. The warrant, therefore, should never have
issued. Stripped of the authority of the warrant, the
conduct of these officers was plainly unconstitutional -- it
amounted to nothing less than a naked invasion of the
privacy of respondents' homes without the requisite
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justification demanded by the Fourth Amendment. In
order to restore the Government to the position it would
have occupied had this [***713] unconstitutional search
not occurred, therefore, it was necessary that the evidence
be suppressed. As we said in Coolidge v. New
Hampshire, 403 U.S. 443 (1971), the Warrant Clause is
not "an inconvenience to be somehow 'weighed' against
the claims of police efficiency. It is, or should be, an
important working part of our machinery of government,
operating as a matter of course to check the
'well-intentioned but mistakenly overzealous executive
officers' who are part of any system of law enforcement."
Id., at 481 (footnote omitted).


A close examination of the facts of this case reveals
that this is neither an extraordinary nor indeed a very
costly step. [*945] The warrant had authorized a search
for cocaine, methaqualone tablets, and miscellaneous
narcotics paraphernalia at several locations: a
condominium at 7902 Via Magdalena in Los Angeles; a
residence at 620 Price Drive in Burbank; a residence at
716 South Sunset Canyon in Burbank; and four
automobiles owned respectively by respondents Leon,
Sanchez, Stewart, and Del Castillo. App. 31-33.
Pursuant to this warrant, the officers seized
approximately four pounds of cocaine and over 1,000
methaqualone tablets from the Via Magdalena
condominium, nearly one pound of cocaine from the
Sunset Canyon residence, about an ounce of cocaine from
the Price Drive residence, and certain paraphernalia from
Del Castillo's and Stewart's automobiles. On the basis of
this and other evidence, the four respondents were
charged with violating 21 U. S. C. § 846 for conspiring to
possess and distribute cocaine, and § 841(a)(1) for
possessing methaqualone and cocaine with intent to
distribute. The indictment specifically alleged that
respondents had maintained the Via Magdalena
condominium as a storage area for controlled substances
which they distributed to prospective purchasers. App.
27-28.


At the suppression hearing, the District Court
determined that none of the respondents had a sufficient
expectation of privacy to contest the search of the Via
Magdalena condominium, that respondents Stewart and
Sanchez could challenge the search of their home at Price
Drive, that respondent Leon was entitled to challenge the
search of his home at Sunset Canyon, and that
respondents Del Castillo and Stewart could contest the
search of their cars. Given its finding that probable cause


to issue the warrant was lacking, the District Court ruled
that the evidence from the Price Drive residence could
not be used against respondents Stewart and Sanchez,
that evidence from the Sunset Canyon residence could
not be used against Leon, and that evidence obtained
from both Del Castillo's and Stewart's automobiles could
not be used against them. App. to Pet. for Cert. 10a-13a.


[*946] The tenor of the Court's opinion suggests
that this order somehow imposed a grave and presumably
unjustifiable cost on society. Such a suggestion,
however, is a gross exaggeration. Since the indictment
focused upon a conspiracy among all respondents to use
the Via Magdalena condominium as a storage area for
controlled substances, and since the bulk of the evidence
seized was from that condominium and was [***714]
plainly admissible under the District Court's order, the
Government would clearly still be able to present a strong
case to the jury following the court's suppression order. I
emphasize these details not to suggest how the
Government's case would fare before the jury but rather
to clarify a point that is lost in the Court's rhetorical
excesses over the costs of the exclusionary rule --
namely, that the suppression of evidence will certainly
tend to weaken the Government's position but it will
rarely force the Government to abandon a prosecution.
Cf. infra, at 950-951, and n. 11. In my view, a doctrine
that preserves intact the constitutional rights of the
accused, and, at the same time, is sufficiently limited to
permit society's legitimate and pressing interest in
criminal law enforcement to be served should not be so
recklessly discarded. It is a doctrine that gives life to the
"very heart of the Fourth Amendment directive: that . . . a
governmental search and seizure should represent both
the efforts of the officer to gather evidence of wrongful
acts and the judgment of the magistrate that the collected
evidence is sufficient to justify invasion of a citizen's
private premises." United States v. United States District
Court, 407 U.S. 297, 316 (1972).


In the second case before the Court, Massachusetts
v. Sheppard, No. 82-963, the State concedes and the
Court accepts that the warrant issued to search
respondent's home completely failed to state with
particularity the things to be seized. Indeed, the warrant
expressly and particularly described things such as
"controlled [substances]" and "other paraphernalia used
in, for, or in connection with the unlawful possession or
use of any controlled substance" that the police had no
reason whatsoever to believe were to be found in [*947]
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respondent's home. App. 17a. Given the Fourth
Amendment's requirement that "no Warrants shall issue,
but upon probable cause . . . and particularly describing
the . . . things to be seized," this warrant should never
have been issued. The police who entered respondent's
home, therefore, were without constitutional authority to
do so.


Although the Court's opinion tends to overlook this
fact, the requirement of particularity is not a mere
"technicality," it is an express constitutional command.
Ybarra v. Illinois, 444 U.S. 85, 92 (1979); Lo-Ji Sales,
Inc. v. New York, 442 U.S. 319 (1979); Stanford v. Texas,
379 U.S. 476 (1965); Marron v. United States, 275 U.S.
192, 196 (1927). The purpose of that requirement is to
prevent precisely the kind of governmental conduct that
the faulty warrant at issue here created a grave risk of
permitting -- namely, a search that was not narrowly and
particularly limited to the things that a neutral and
detached magistrate had reason to believe might be found
at respondent's home. Although it is true, as JUSTICE
STEVENS observes, see post, at 964, that the affidavit
submitted by the police set forth with particularity those
items that they sought authority to search for, it is
nevertheless clear that the warrant itself -- the document
which actually gave the officers legal authority to invade
respondent's privacy -- made no mention [***715] of
these items. And, although it is true that the particular
officers who applied for the warrant also happened to
execute it and did so in accordance with the limits
proposed in their affidavit, this happenstance should have
no bearing on the central question whether these officers
secured that prior judicial authority to conduct their
search required by the Fourth Amendment. As we made
clear in United States v. United States District Court,
supra, at 317 (footnote omitted), "[the] Fourth
Amendment contemplates a prior judicial judgment, not
the risk that executive discretion may be reasonably
exercised." See also Katz v. United States, 389 U.S. 347,
356-357 (1967) ("this Court has never sustained a search
upon the sole ground that officers reasonably expected to
find evidence of a particular crime [*948] and
voluntarily confined their activities to the least intrusive
means consistent with that end"). Had the warrant
actually been enforced by officers other than those who
prepared the affidavit, the same result might not have
occured; indeed, the wholly erroneous nature of the
warrant might have led such officers to feel at liberty to
roam throughout respondent's home in search of drugs.
Cf. Whiteley v. Warden, 401 U.S. 560 (1971). I therefore


fail to see how a search pursuant to such a fundamentally
defective warrant can be characterized as "reasonable."


What the Framers of the Bill of Rights sought to
accomplish through the express requirements of the
Fourth Amendment was to define precisely the conditions
under which government agents could search private
property so that citizens would not have to depend solely
upon the discretion and restraint of those agents for the
protection of their privacy. Although the self-restraint and
care exhibited by the officers in this case is
commendable, that alone can never be a sufficient
protection for constitutional liberties. I am convinced
that it is not too much to ask that an attentive magistrate
take those minimum steps necessary to ensure that every
warrant he issues describes with particularity the things
that his independent review of the warrant application
convinces him are likely to be found in the premises.
And I am equally convinced that it is not too much to ask
that well-trained and experienced police officers take a
moment to check that the warrant they have been issued
at least describes those things for which they have sought
leave to search. These convictions spring not from my
own view of sound criminal law enforcement policy, but
are instead compelled by the language of the Fourth
Amendment and the history that led to its adoption.


III


Even if I were to accept the Court's general approach
to the exclusionary rule, I could not agree with today's
result. [*949] There is no question that in the hands of
the present Court the deterrence rationale has proved to
be a powerful tool for confining the scope of the rule. In
Calandra, for example, the Court concluded that the
"speculative and undoubtedly minimal advance in the
deterrence of police misconduct," was insufficient to
outweigh the "expense of substantially impeding the role
of the grand jury." 414 U.S., at 351-352. [***716] In
Stone v. Powell, the Court found that "the additional
contribution, if any, of the consideration of
search-and-seizure claims of state prisoners on collateral
review is small in relation to the costs." 428 U.S., at 493.
In United States v. Janis, 428 U.S. 433 (1976), the Court
concluded that "exclusion from federal civil proceedings
of evidence unlawfully seized by a state criminal
enforcement officer has not been shown to have a
sufficient likelihood of deterring the conduct of the state
police so that it outweighs the societal costs imposed by
the exclusion." Id., at 454. And in an opinion handed
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down today, the Court finds that the "balance between
costs and benefits comes out against applying the
exclusionary rule in civil deportation hearings held by the
[Immigration and Naturalization Service]." INS v.
Lopez-Mendoza, post, at 1050.


Thus, in this bit of judicial stagecraft, while the sets
sometimes change, the actors always have the same lines.
Given this well-rehearsed pattern, one might have
predicted with some assurance how the present case
would unfold. First there is the ritual incantation of the
"substantial social costs" exacted by the exclusionary
rule, followed by the virtually foreordained conclusion
that, given the marginal benefits, application of the rule
in the circumstances of these cases is not warranted.
Upon analysis, however, such a result cannot be justified
even on the Court's own terms.


At the outset, the Court suggests that society has
been asked to pay a high price -- in terms either of setting
guilty persons free or of impeding the proper functioning
of trials -- as a result of excluding relevant physical
evidence in cases [*950] where the police, in conducting
searches and seizing evidence, have made only an
"objectively reasonable" mistake concerning the
constitutionality of their actions. See ante, at 907-908.
But what evidence is there to support such a claim?


Significantly, the Court points to none, and, indeed,
as the Court acknowledges, see ante, at 907-908, n. 6,
recent studies have demonstrated that the "costs" of the
exclusionary rule -- calculated in terms of dropped
prosecutions and lost convictions -- are quite low.
Contrary to the claims of the rule's critics that exclusion
leads to "the release of countless guilty criminals," Bivens
v. Six Unknown Federal Narcotics Agents, 403 U.S. 388,
416 (1971) (BURGER, C. J., dissenting), these studies
have demonstrated that federal and state prosecutors very
rarely drop cases because of potential search and seizure
problems. For example, a 1979 study prepared at the
request of Congress by the General Accounting Office
reported that only 0.4% of all cases actually declined for
prosecution by federal prosecutors were declined
primarily because of illegal search problems. Report of
the Comptroller General of the United States, Impact of
the Exclusionary Rule on Federal Criminal Prosecutions
14 (1979). If the GAO data are restated as a percentage
of all arrests, the study shows that only 0.2% of all felony
arrests are declined for prosecution because [***717] of
potential exclusionary rule problems. See Davies, A


Hard Look at What We Know (and Still Need to Learn)
About the "Costs" of the Exclusionary Rule: The NIJ
Study and Other Studies of "Lost" Arrests, 1983 A. B. F.
Res. J. 611, 635. 11 Of course, these data describe [*951]
only the costs attributable to the exclusion of evidence in
all cases; the costs due to the exclusion of evidence in the
narrower category of cases where police have made
objectively reasonable mistakes must necessarily be even
smaller. The Court, however, ignores this distinction and
mistakenly weighs the aggregated costs of exclusion in
all cases, irrespective of the circumstances that led to
exclusion, see ante, at 907, against the potential benefits
associated with only those cases in which evidence is
excluded because police reasonably but mistakenly
believe that their conduct does not violate the Fourth
Amendment, see ante, at 915-921. When such faulty
scales are used, it is little wonder that the balance tips in
favor of restricting the application of the rule.


11 In a series of recent studies, researchers have
attempted to quantify the actual costs of the rule.
A recent National Institute of Justice study based
on data for the 4-year period 1976-1979 gathered
by the California Bureau of Criminal Statistics
showed that 4.8% of all cases that were declined
for prosecution by California prosecutors were
rejected because of illegally seized evidence.
National Institute of Justice, Criminal Justice
Research Report -- The Effects of the
Exclusionary Rule: A Study in California 1
(1982). However, if these data are calculated as a
percentage of all arrests, they show that only 0.8%
of all arrests were rejected for prosecution
because of illegally seized evidence. See Davies,
1983 A. B. F. Res. J., at 619.


In another measure of the rule's impact -- the
number of prosecutions that are dismissed or
result in acquittals in cases where evidence has
been excluded -- the available data again show
that the Court's past assessment of the rule's costs
has generally been exaggerated. For example, a
study based on data from nine midsized counties
in Illinois, Michigan, and Pennsylvania reveals
that motions to suppress physical evidence were
filed in approximately 5% of the 7,500 cases
studied, but that such motions were successful in
only 0.7% of all these cases. Nardulli, The
Societal Cost of the Exclusionary Rule: An
Empirical Assessment, 1983 A. B. F. Res. J. 585,
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596. The study also shows that only 0.6% of all
cases resulted in acquittals because evidence had
been excluded. Id., at 600. In the GAO study,
suppression motions were filed in 10.5% of all
federal criminal cases surveyed, but of the
motions filed, approximately 80-90% were
denied. GAO Report, at 8, 10. Evidence was
actually excluded in only 1.3% of the cases
studied, and only 0.7% of all cases resulted in
acquittals or dismissals after evidence was
excluded. Id., at 9-11. See Davies, supra, at 660.
And in another study based on data from cases
during 1978 and 1979 in San Diego and
Jacksonville, it was shown that only 1% of all
cases resulting in nonconviction were caused by
illegal searches. F. Feeney, F. Dill, & A. Weir,
Arrests Without Conviction: How Often They
Occur and Why (National Institute of Justice
1983). See generally Davies, supra, at 663.


[*952] What then supports the Court's insistence
that this evidence be admitted? Apparently, the Court's
only answer is that even though the costs of exclusion are
not very substantial, the potential deterrent effect in these
circumstances is so marginal that exclusion cannot be
justified. The key to the Court's conclusion in this
respect is its belief that the prospective deterrent effect of
the exclusionary rule operates only in those situations in
which police officers, when deciding whether to go
forward with some particular search, have reason to know
that their planned conduct will violate the requirements of
the Fourth Amendment. See ante, at 919-921. If these
officers in fact understand (or reasonably [***718]
should understand because the law is well settled) that
their proposed conduct will offend the Fourth
Amendment and that, consequently, any evidence they
seize will be suppressed in court, they will refrain from
conducting the planned search. In those circumstances,
the incentive system created by the exclusionary rule will
have the hoped-for deterrent effect. But in situations
where police officers reasonably (but mistakenly) believe
that their planned conduct satisfies Fourth Amendment
requirements -- presumably either (a) because they are
acting on the basis of an apparently valid warrant, or (b)
because their conduct is only later determined to be
invalid as a result of a subsequent change in the law or
the resolution of an unsettled question of law -- then such
officers will have no reason to refrain from conducting
the search and the exclusionary rule will have no effect.


At first blush, there is some logic to this position.
Undoubtedly, in the situation hypothesized by the Court,
the existence of the exclusionary rule cannot be expected
to have any deterrent effect on the particular officers at
the moment they are deciding whether to go forward with
the search. Indeed, the subsequent exclusion of any
evidence seized under such circumstances appears
somehow "unfair" to the particular officers involved. As
the Court suggests, these officers have acted in what they
thought was an appropriate [*953] and constitutionally
authorized manner, but then the fruit of their efforts is
nullified by the application of the exclusionary rule. Ante,
at 920-921.


The flaw in the Court's argument, however, is that its
logic captures only one comparatively minor element of
the generally acknowledged deterrent purposes of the
exclusionary rule. To be sure, the rule operates to some
extent to deter future misconduct by individual officers
who have had evidence suppressed in their own cases.
But what the Court overlooks is that the deterrence
rationale for the rule is not designed to be, nor should it
be thought of as, a form of "punishment" of individual
police officers for their failures to obey the restraints
imposed by the Fourth Amendment. See United States v.
Peltier, 422 U.S., at 556-557 (BRENNAN, J.,
dissenting). Instead, the chief deterrent function of the
rule is its tendency to promote institutional compliance
with Fourth Amendment requirements on the part of law
enforcement agencies generally. 12 Thus, [***719] as
the Court has previously [*954] recognized, "over the
long term, [the] demonstration [provided by the
exclusionary rule] that our society attaches serious
consequences to violation of constitutional rights is
thought to encourage those who formulate law
enforcement policies, and the officers who implement
them, to incorporate Fourth Amendment ideals into their
value system." Stone v. Powell, 428 U.S., at 492. It is
only through such an institutionwide mechanism that
information concerning Fourth Amendment standards can
be effectively communicated to rank-and-file officers. 13


12 As Justice Stewart has observed:


"[The] exclusionary rule is not designed to
serve a specific deterrence function; that is, it is
not designed to punish the particular police officer
for violating a person's fourth amendment rights.
Instead, the rule is designed to produce a
'systematic deterrence': the exclusionary rule is
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intended to create an incentive for law
enforcement officials to establish procedures by
which police officers are trained to comply with
the fourth amendment because the purpose of the
criminal justice system -- bringing criminals to
justice -- can be achieved only when evidence of
guilt may be used against defendants." Stewart, 83
Colum. L. Rev., at 1400.


See also Oaks, Studying the Exclusionary
Rule in Search and Seizure, 37 U. Chi. L. Rev.
665, 709-710 (1970) ("The exclusionary rule is
not aimed at special deterrence since it does not
impose any direct punishment on a law
enforcement official who has broken the rule. . . .
The exclusionary rule is aimed at affecting the
wider audience of all law enforcement officials
and society at large. It is meant to discourage
violations by individuals who have never
experienced any sanction for them"); Mertens &
Wasserstrom, 70 Geo. L. J., at 399-401; Kamisar,
16 Creighton L. Rev., at 597, n. 204.
13 Although specific empirical data on the
systemic deterrent effect of the rule are not
conclusive, the testimony of those actually
involved in law enforcement suggests that, at the
very least, the Mapp decision had the effect of
increasing police awareness of Fourth
Amendment requirements and of prompting
prosecutors and police commanders to work
towards educating rank-and-file officers. For
example, as former New York Police
Commissioner Murphy explained the impact of
the Mapp decision: "I can think of no decision in
recent times in the field of law enforcement which
had such a dramatic and traumatic effect. . . . I
was immediately caught up in the entire program
of reevaluating our procedures, which had
followed the Defore rule, and modifying,
amending, and creating new policies and new
instructions for the implementation of Mapp. . . .
Retraining sessions had to be held from the very
top administrators down to each of the thousands
of foot patrolmen." Murphy, Judicial Review of
Police Methods in Law Enforcement: The
Problem of Compliance by Police Departments,
44 Texas L. Rev. 939, 941 (1966).


Further testimony about the impact of the
Mapp decision can be found in the statement of


Deputy Commissioner Reisman: "The Mapp case
was a shock to us. We had to reorganize our
thinking, frankly. Before this, nobody bothered to
take out search warrants. Although the U.S.
Constitution requires warrants in most cases, the
U.S. Supreme Court had ruled that evidence
obtained without a warrant -- illegally, if you will
-- was admissible in state courts. So the feeling
was, why bother? Well, once that rule was
changed we knew we had better start teaching our
men about it." N. Y. Times, Apr. 28, 1965, p. 50,
col. 1. A former United States Attorney and now
Attorney General of Maryland, Stephen Sachs,
has described the impact of the rule on police
practices in similar terms: "I have watched the
rule deter, routinely, throughout my years as a
prosecutor. . . . [Police-prosecutor] consultation
is customary in all our cases when Fourth
Amendment concerns arise. . . . In at least three
Maryland jurisdictions, for example, prosecutors
are on twenty-four hour call to field search and
seizure questions presented by police officers."
Sachs, The Exclusionary Rule: A Prosecutor's
Defense, 1 Crim. Justice Ethics 28, 30
(Summer/Fall 1982). See also LaFave, The
Fourth Amendment in an Imperfect World: On
Drawing "Bright Lines" and "Good Faith," 43 U.
Pitt. L. Rev. 307, 319 (1982); Mertens &
Wasserstrom, supra, at 394-401.


[*955] If the overall educational effect of the
exclusionary rule is considered, application of the rule to
even those situations in which individual police officers
have acted on the basis of a reasonable but mistaken
belief that their conduct was authorized can still be
expected to have a considerable long-term deterrent
effect. If evidence is consistently excluded in these
circumstances, police departments will surely be
prompted to instruct their officers to devote greater care
and attention to providing sufficient information to
establish probable cause when applying for a warrant,
and to review with some attention the form of the warrant
that they have been issued, rather than automatically
assuming that whatever document the magistrate has
signed will necessarily [***720] comport with Fourth
Amendment requirements.


After today's decisions, however, that institutional
incentive will be lost. Indeed, the Court's "reasonable
mistake" exception to the exclusionary rule will tend to
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put a premium on police ignorance of the law. Armed
with the assurance provided by today's decisions that
evidence will always be admissible whenever an officer
has "reasonably" relied upon a warrant, police
departments will be encouraged to train officers that if a
warrant has simply been signed, it is reasonable, without
more, to rely on it. Since in close cases there will no
longer be any incentive to error on the side of
constitutional behavior, police would have every reason
to adopt a "let's-wait-until-it's-decided" approach in
situations in which there is a question about a warrant's
validity or the basis for its issuance. Cf. United States v.
Johnson, 457 U.S. 537, 561 (1982). 14


14 The authors of a recent study of the warrant
process in seven cities concluded that application
of a good-faith exception where an officer relies
upon a warrant "would further encourage police
officers to seek out the less inquisitive magistrates
and to rely on boilerplate formulae, thereby
lessening the value of search warrants overall.
Consequently, the benefits of adoption of a broad
good faith exception in terms of a few additional
prosecutions appears to be outweighed by the
harm to the quality of the entire search warrant
process and the criminal justice system in
general." R. Van Duizend, L. Sutton, & C. Carter,
The Search Warrant Process: Preconceptions,
Perceptions, and Practices 8-12 (Review Draft,
National Center for State Courts, 1983). See also
Stewart, 83 Colum. L. Rev., at 1403.


[*956] Although the Court brushes these concerns
aside, a host of grave consequences can be expected to
result from its decision to carve this new exception out of
the exclusionary rule. A chief consequence of today's
decisions will be to convey a clear and unambiguous
message to magistrates that their decisions to issue
warrants are now insulated from subsequent judicial
review. Creation of this new exception for good-faith
reliance upon a warrant implicitly tells magistrates that
they need not take much care in reviewing warrant
applications, since their mistakes will from now on have
virtually no consequence: If their decision to issue a
warrant was correct, the evidence will be admitted; if
their decision was incorrect but the police relied in good
faith on the warrant, the evidence will also be admitted.
Inevitably, the care and attention devoted to such an
inconsequential chore will dwindle. Although the Court
is correct to note that magistrates do not share the same


stake in the outcome of a criminal case as the police, they
nevertheless need to appreciate that their role is of some
moment in order to continue performing the important
task of carefully reviewing warrant applications. Today's
decisions effectively remove that incentive. 15


15 Just last Term in Illinois v. Gates, 462 U.S.
213 (1983), the Court noted:


"Sufficient information must be presented to
the magistrate to allow that official to determine
probable cause; his action cannot be a mere
ratification of the bare conclusions of others. In
order to ensure that such an abdication of the
magistrate's duty does not occur, courts must
continue to conscientiously review the sufficiency
of affidavits on which warrants are issued." Id., at
239.


After today's decisions, there will be little
reason for reviewing courts to conduct such a
conscientious review; rather, these courts will be
more likely to focus simply on the question of
police good faith. Despite the Court's confident
prediction that such review will continue to be
conducted, see ante, at 924-925, it is difficult to
believe that busy courts faced with heavy dockets
will take the time to render essentially advisory
opinions concerning the constitutionality of the
magistrate's decision before considering the
officer's good faith.


[*957] Moreover, [***721] the good-faith
exception will encourage police to provide only the bare
minimum of information in future warrant applications.
The police will now know that if they can secure a
warrant, so long as the circumstances of its issuance are
not "entirely unreasonable," ante, at 923, all police
conduct pursuant to that warrant will be protected from
further judicial review. 16 The clear incentive that
operated in the past to establish probable cause
adequately because reviewing courts would examine the
magistrate's judgment carefully, see, e. g., Franks v.
Delaware, 438 U.S. 154, 169-170 (1978); Jones v. United
States, 362 U.S. 257, 271-272 (1960); Giordenello v.
United States, 357 U.S. 480, 483 (1958), has now been so
completely vitiated that the police need only show that it
was not "entirely unreasonable" under the circumstances
[*958] of a particular case for them to believe that the
warrant they were issued was valid. See ante, at 923.
The long-run effect unquestionably will be to undermine
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the integrity of the warrant process.


16 As the Court of Appeals for the Second
Circuit has observed in this regard:


"If a magistrate's issuance of a warrant were
to be, as the government would have it, an all but
conclusive determination of the validity of the
search and of the admissibility of the evidence
seized thereby, police officers might have a
substantial incentive to submit their warrant
applications to the least demanding magistrates,
since once the warrant was issued, it would be
exceedingly difficult later to exclude any evidence
seized in the resulting search even if the warrant
was issued without probable cause. . . . For
practical purposes, therefore, the standard of
probable cause might be diluted to that required
by the least demanding official authorized to issue
warrants, even if this fell well below what the
Fourth Amendment required." United States v.
Karathanos, 531 F.2d 26, 34 (1976).


Finally, even if one were to believe, as the Court
apparently does, that police are hobbled by inflexible and
hypertechnical warrant procedures, today's decisions
cannot be justified. This is because, given the relaxed
standard for assessing probable cause established just last
Term in Illinois v. Gates, 462 U.S. 213 (1983), the
Court's newly fashioned good-faith exception, when
applied in the warrant context, will rarely, if ever, offer
any greater flexibility for police than the Gates standard
already supplies. In Gates, the Court held that "[the] task
of the issuing magistrate is simply to make a practical,
common-sense decision whether, given all the
circumstances set forth in the affidavit before him, . . .
there is a fair probability that contraband or evidence of a
crime will be found in a particular place." Id., at 238. The
task of a reviewing court is confined to determining
whether "the magistrate had a 'substantial basis for . . .
[concluding]' that probable cause existed." Ibid. Given
such a relaxed standard, it is virtually inconceivable that a
reviewing court, when faced with a defendant's motion to
suppress, could first find that a warrant was invalid
under the new Gates standard, but then, at the [***722]
same time, find that a police officer's reliance on such an
invalid warrant was nevertheless "objectively reasonable"
under the test announced today. 17 Because the two
standards overlap so completely, it is unlikely that a
warrant could be found invalid under Gates and yet the


police reliance upon it could be seen as objectively
reasonable; otherwise, we would have to entertain the
mind-boggling [*959] concept of objectively reasonable
reliance upon an objectively unreasonable warrant.


17 See Kamisar, Gates, "Probable Cause,"
"Good Faith," and Beyond, 69 Iowa L. Rev. 551,
588-589 (1984); Wasserstrom, The Incredible
Shrinking Fourth Amendment, 21 Am. Crim. L.
Rev. 257 (1984); LaFave, 43 U. Pitt. L. Rev., at
307.


This paradox, as JUSTICE STEVENS suggests, see
post, at 961-962, perhaps explains the Court's
unwillingness to remand No. 82-1771 for reconsideration
in light of Gates, for it is quite likely that on remand the
Court of Appeals would find no violation of the Fourth
Amendment, thereby demonstrating that the supposed
need for the good-faith exception in this context is more
apparent than real. Therefore, although the Court's
decisions are clearly limited to the situation in which
police officers reasonably rely upon an apparently valid
warrant in conducting a search, I am not at all confident
that the exception unleashed today will remain so
confined. Indeed, the full impact of the Court's
regrettable decisions will not be felt until the Court
attempts to extend this rule to situations in which the
police have conducted a warrantless search solely on the
basis of their own judgment about the existence of
probable cause and exigent circumstances. When that
question is finally posed, I for one will not be surprised if
my colleagues decide once again that we simply cannot
afford to protect Fourth Amendment rights.


IV


When the public, as it quite properly has done in the
past as well as in the present, demands that those in
government increase their efforts to combat crime, it is all
too easy for those government officials to seek expedient
solutions. In contrast to such costly and difficult
measures as building more prisons, improving law
enforcement methods, or hiring more prosecutors and
judges to relieve the overburdened court systems in the
country's metropolitan areas, the relaxation of Fourth
Amendment standards seems a tempting, costless means
of meeting the public's demand for better law
enforcement. In the long run, however, we as a society
pay a heavy price for such expediency, because as Justice
Jackson observed, the rights guaranteed in the Fourth
Amendment [*960] "are not mere second-class rights but
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belong in the catalog of indispensable freedoms."
Brinegar v. United States, 338 U.S. 160, 180 (1949)
(dissenting opinion). Once lost, such rights are difficult
to recover. There is hope, however, that in time this or
some later Court will restore these precious freedoms to
their rightful place as a primary protection for our
citizens against overreaching officialdom.


I dissent.


JUSTICE STEVENS, concurring in the judgment in
No. [***723] 82-963, post, p. 981, and dissenting in No.
82-1771.


It is appropriate to begin with the plain language of
the Fourth Amendment:


"The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated; and no Warrants shall
issue but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be
searched, and the persons or things to be seized."


The Court assumes that the searches in these cases
violated the Fourth Amendment, yet refuses to apply the
exclusionary rule because the Court concludes that it was
"reasonable" for the police to conduct them. In my
opinion an official search and seizure cannot be both
"unreasonable" and "reasonable" at the same time. The
doctrinal vice in the Court's holding is its failure to
consider the separate purposes of the two prohibitory
Clauses in the Fourth Amendment.


The first Clause prohibits unreasonable searches and
seizures and the second prohibits the issuance of warrants
that are not supported by probable cause or that do not
particularly describe the place to be searched and the
persons or things to be seized. We have, of course,
repeatedly held that warrantless searches are
presumptively unreasonable, 1 [*961] and that there are
only a few carefully delineated exceptions to that basic
presumption. 2 But when such an exception has been
recognized, analytically we have necessarily concluded
that the warrantless activity was not "unreasonable"
within the meaning of the first Clause. Thus, any Fourth
Amendment case may present two separate questions:
whether the search was conducted pursuant to a warrant
issued in accordance with the second Clause, and, if not,
whether it was nevertheless "reasonable" within the
meaning of the first. On these questions, the


constitutional text requires that we speak with one voice.
We cannot intelligibly assume, arguendo, that a search
was constitutionally unreasonable but that the seized
evidence is admissible because the same search was
reasonable.


1 See, e. g., Payton v. New York, 445 U.S. 573,
586 (1980); Chimel v. California, 395 U.S. 752,
762-763 (1969).
2 See, e. g., Coolidge v. New Hampshire, 403
U.S. 443, 474-475 (1971); Vale v. Louisiana, 399
U.S. 30 (1970).


I


In No. 82-963, the Supreme Judicial Court of
Massachusetts determined that a warrant which purported
to authorize a search of respondent's home had been
issued in violation of the Warrant Clause. In its haste to
make new law, this Court does not tarry to consider this
holding. Yet, as I will demonstrate, this holding is
clearly wrong; I would reverse the judgment on that
ground alone.


In No. 82-1771, there is also a substantial question
whether the warrant complied with the Fourth
Amendment. There was a strong dissent [***724] on the
probable-cause issue when Leon was before the Court of
Appeals, and that dissent has been given added force by
this Court's intervening decision in Illinois v. Gates, 462
U.S. 213 (1983), which constituted a significant
development in the law. It is probable, though admittedly
not certain, that the Court of Appeals would now
conclude that the warrant in Leon satisfied the Fourth
Amendment if it were given the opportunity to reconsider
the issue in the light of Gates. Adherence to our normal
[*962] practice following the announcement of a new
rule would therefore postpone, and probably obviate, the
need for the promulgation of the broad new rule the Court
announces today. 3


3 In his petition for certiorari in Leon, the
Solicitor General did not seek plenary review, but
only that the petition "be disposed of as
appropriate in light of the Court's decision in
Illinois v. Gates," Pet. for Cert. in United States v.
Leon, No. 82-1771, p. 10.


It is, of course, disturbing that the Court chooses one
case in which there was no violation of the Fourth
Amendment, and another in which there is grave doubt on
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the question, in order to promulgate a "good faith"
exception to the Fourth Amendment's exclusionary rule.
The Court's explanation for its failure to decide the merits
of the Fourth Amendment question in No. 82-963 is that
it "is a factbound issue of little importance,"
Massachusetts v. Sheppard, post, at 988, n. 5. In No.
82-1771, the Court acknowledges that the case could be
remanded to the Court of Appeals for reconsideration in
light of Gates, yet does not bother to explain why it fails
to do so except to note that it is "within our power" to
decide the broader question in the case. United States v.
Leon, ante, at 905. The Court seems determined to
decide these cases on the broadest possible grounds; such
determination is utterly at odds with the Court's
traditional practice as well as any principled notion of
judicial restraint. Decisions made in this manner are
unlikely to withstand the test of time.


Judges, more than most, should understand the value
of adherence to settled procedures. By adopting a set of
fair procedures, and then adhering to them, courts of law
ensure that justice is administered with an even hand.
"These are subtle matters, for they concern the
ingredients of what constitutes justice. Therefore, justice
must satisfy the appearance of justice." Offutt v. United
States, 348 U.S. 11, 14 (1954). Of course, this Court has a
duty to face questions of constitutional law when
necessary to the disposition of an actual case or
controversy. Marbury v. Madison, 1 Cranch [*963]
137, 177 (1803). But when the Court goes beyond what is
necessary to decide the case before it, it can only
encourage the perception that it is pursuing its own
notions of wise social policy, rather than adhering to its
judicial role. I do not believe the Court should reach out
to decide what is undoubtedly a profound question
concerning the administration of criminal justice before
assuring itself that this question is actually and of
necessity presented by the concrete facts before the
Court. Although it may appear that the [***725]
Court's broad holding will serve the public interest in
enforcing obedience to the rule of law, for my part, I
remain firmly convinced that "the preservation of order in
our communities will be best ensured by adherence to
established and respected procedures." Groppi v. Leslie,
436 F.2d 331, 336 (CA7 1971) (en banc) (STEVENS, J.,
dissenting), rev'd, 404 U.S. 496 (1972).


II


In No. 82-963, there is no contention that the police


officers did not receive appropriate judicial authorization
for their search of respondent's residence. A neutral and
detached judicial officer had correctly determined that
there was probable cause to conduct a search.
Nevertheless, the Supreme Judicial Court suppressed the
fruits of the search because the warrant did not
particularly describe the place to be searched and the
things to be seized.


The particularity requirement of the Fourth
Amendment has a manifest purpose -- to prevent general
searches. By limiting the authorization to search to the
specific areas and things for which there is probable
cause to search, the requirement ensures that the search is
carefully tailored to its justification, and does not
resemble the wide-ranging general searches that the
Framers intended to prohibit. 4 In this [*964] case the
warrant did not come close to authorizing a general
search. 5


4 See Andresen v. Maryland, 427 U.S. 463, 480
(1976); Stanley v. Georgia, 394 U.S. 557, 569-572
(1969) (Stewart, J., concurring in result); Stanford
v. Texas, 379 U.S. 476, 481-482, 485 (1965);
Go-Bart Importing Co. v. United States, 282 U.S.
344, 357 (1931); Marron v. United States, 275
U.S. 192, 195-196 (1927).
5 Indeed, the "defect" in the warrant was that it
authorized -- albeit mistakenly -- a search for
quite particular "things to be seized," controlled
substances, rather than the evidence described in
the affidavit supporting the warrant application.
This "defect" posed no risk of a general search.
On its face, the warrant correctly identified the
place to be searched. Thus, the threshold invasion
of privacy -- entry into respondent's home -- was
properly and specifically authorized. Moreover,
the four corners of the warrant plainly indicate
that it was not intended to authorize a search for
controlled substances. On the cover of the
warrant the caption "Controlled Substances" had
been crossed out, and an "addendum" to the
warrant authorized a search for and seizure of a
rifle and ammunition, indicating that the warrant
was not limited to controlled substances.


The affidavit supporting the application for the
warrant correctly identified the things to be seized, and
on its face the affidavit indicated that it had been
presented to the judge who had issued the warrant. 6 Both
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the police officers and the judge were fully aware of the
contents of the affidavit, and therefore knew precisely
what the officers were authorized to search for. Since the
affidavit was available for after-the-fact review, the
Massachusetts courts could readily ascertain the limits of
the officers' authority under the warrant. In short, the
judge who issued the warrant, the police officers who
executed it, and the reviewing courts all were able easily
to ascertain the precise scope of the authorization
provided by the warrant.


6 The issuing judge attested to the affiant's
signature on the affidavit.


All that our cases require is that a warrant contain a
description sufficient [***726] to enable the officers
who execute it to ascertain with reasonable effort where
they are to search and what they are to seize. 7 The test is
whether the executing officers' discretion has been
limited in a way that forbids a general search. 8 Here
there was no question that the [*965] executing officers'
discretion had been limited -- they, as well as the
reviewing courts, knew the precise limits of their
authorization. There was simply no "occasion or
opportunity for officers to rummage at large," Zurcher v.
Stanford Daily, 436 U.S. 547, 566 (1978). 9


7 See Steele v. United States, 267 U.S. 498, 503
(1925).
8 See Lo-Ji Sales, Inc. v. New York, 442 U.S.
319, 325 (1979); Andresen v. Maryland, 427 U.S.,
at 480-482; Marcus v. Search Warrant, 367 U.S.
717, 732-733 (1961).
9 See also Coolidge v. New Hampshire, 403
U.S., at 467.


The only Fourth Amendment interest that is arguably
implicated by the "defect" in the warrant is the citizen's
interest in being able to ascertain the limits of the
officers' authorization by examining the warrant. 10


Respondent, however, was not home at the time the
warrant was executed, and therefore had no occasion to
see the warrant. The two persons who were present when
the warrant was executed, respondent's mother and sister,
did not read the warrant or ask to have it read. "[The]
general rule [is] that Fourth Amendment rights are
personal rights which, like some other constitutional
rights, may not be vicariously asserted." Alderman v.
United States, 394 U.S. 165, 174 (1969). Thus,
respondent, who has standing to assert only his own
Fourth Amendment interests, 11 cannot complain that his


interest in ascertaining the limits of the officers' authority
under the search warrant was infringed. 12 In short, our
[*966] precedents construing the particularity
requirement of the Warrant Clause unambiguously
demonstrate that this warrant did not violate the Fourth
Amendment.


10 See Illinois v. Gates, 462 U.S. 213, 236
(1983); United States v. Chadwick, 433 U.S. 1, 9
(1977); Camara v. Municipal Court, 387 U.S.
523, 532 (1967).
11 See, e. g., Rawlings v. Kentucky, 448 U.S. 98,
104-106 (1980); Rakas v. Illinois, 439 U.S. 128
(1978).
12 Even if respondent had standing to assert his
right to be able to ascertain the officers' authority
from the four corners of the warrant, it is doubtful
that he could succeed. On its face the warrant
authorized a search of respondent's residence, "42
Deckard Street." Had respondent read the warrant
he would have had no reason to question the
officers' right to enter the premises. Moreover,
the face of the warrant indicated that the caption
"Controlled Substances" had been stricken, and at
the bottom of the warrant an addendum
authorized the search for and seizure of a rifle and
ammunition. The supporting affidavit, which the
police had with them when they executed the
warrant, and which was attested by the same
judge who had issued the warrant, described in
detail the items which the police were authorized
to search for and to seize.


III


Even if it be assumed that there was a technical
violation of the particularity requirement in No. 82-963, it
by no means follows that the "warrantless" search in that
case was "unreasonable" within the [***727] meaning
of the Fourth Amendment. For this search posed none of
the dangers to which the Fourth Amendment is addressed.
It was justified by a neutral magistrate's determination of
probable cause and created no risk of a general search. It
was eminently "reasonable."


In No. 82-1771, however, the Government now
admits -- at least for the tactical purpose of achieving
what it regards as a greater benefit -- that the substance,
as well as the letter, of the Fourth Amendment was
violated. The Court therefore assumes that the warrant in
that case was not supported by probable cause, but
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refuses to suppress the evidence obtained thereby because
it considers the police conduct to satisfy a "newfangled"
nonconstitutional standard of reasonableness. 13 Yet if
the Court's assumption is correct -- if there was no
probable cause -- it must follow that it was
"unreasonable" [*967] for the authorities to make
unheralded entries into and searches of private dwellings
and automobiles. The Court's conclusion that such
searches undertaken without probable cause can
nevertheless be "reasonable" is totally without support in
our Fourth Amendment jurisprudence.


13 I borrow the adjective from Justice Clark,
who so characterized the warrants authorized by
the Court in Camara v. Municipal Court, 387 U.S.
523 (1967), but not authorized by the Constitution
itself. In an opinion joined by Justice Harlan and
Justice Stewart, he wrote:


"Today the Court renders this municipal
experience, which dates back to Colonial days, for
naught by overruling Frank v. Maryland [359
U.S. 360 (1959)] and by striking down hundreds
of city ordinances throughout the country and
jeopardizing thereby the health, welfare, and
safety of literally millions of people.


"But this is not all. It prostitutes the
command of the Fourth Amendment that 'no
Warrants shall issue, but upon probable cause' and
sets up in the health and safety codes area
inspection a newfangled 'warrant' system that is
entirely foreign to Fourth Amendment standards.
It is regrettable that the Court wipes out such a
long and widely accepted practice and creates in
its place such enormous confusion in all of our
towns and metropolitan cities in one fell swoop."
See v. City of Seattle, 387 U.S. 541, 547 (1967)
(dissenting in both Camara and See).


The kind of doctrinal difficulties in the two
lines of cases engendered by the Court's creation
of a newfangled warrant, compare Marshall v.
Barlow's, Inc., 436 U.S. 307 (1978), with
Donovan v. Dewey, 452 U.S. 594 (1981), can be
expected to grow out of the Court's creation of a
new double standard of reasonableness today.
Ironically, as I have previously suggested, the
failure to consider both Clauses of the
Amendment infects both lines of decision. See
Michigan v. Clifford, 464 U.S. 287, 301-303


(1984) (STEVENS, J., concurring in judgment);
Dewey, 452 U.S., at 606-608 (STEVENS, J.,
concurring); Michigan v. Tyler, 436 U.S. 499, 513
(1978) (STEVENS, J., concurring in part and
concurring in judgment); Barlow's, 436 U.S., at
325-339 (STEVENS, J., dissenting).


Just last Term, the Court explained what probable
cause to issue a warrant means:


"The task of the issuing magistrate is simply to make a
practical, common-sense decision whether, given all the
circumstances set forth in the affidavit before him,
including the 'veracity' and the 'basis of knowledge' of
persons supplying hearsay information, there is a fair
probability that contraband or evidence of a crime will be
found in a particular place." Illinois v. Gates, 462 U.S., at
238.


Moreover, in evaluating the existence [***728] of
probable cause, reviewing courts must give substantial
deference to the magistrate's determination. 14 In doubtful
cases the warrant [*968] should be sustained. 15 The
judgment as to whether there is probable cause must be
made in a practical and nontechnical manner. 16 The
probable-cause standard therefore gives law enforcement
officers ample room to engage in any reasonable law
enforcement activity. What is more, the standard has
been familiar to the law enforcement profession for
centuries. 17 In an opinion written in 1949, and endorsed
by the Court last Term in Gates, we explained:


"These long-prevailing standards seek to safeguard
citizens from rash and unreasonable interferences with
privacy and from unfounded charges of crime. They also
seek to give fair leeway for enforcing the law in the
community's protection. Because many situations which
confront officers in the course of executing their duties
are more or less ambiguous, room must be allowed for
some mistakes on their part. But the mistakes must be
those of reasonable men, acting on facts leading sensibly
to their conclusions of probability. The rule of probable
cause is a practical, nontechnical conception affording the
best compromise that has been found for accommodating
these often opposing interests. Requiring more would
unduly hamper law enforcement. To allow less would be
to leave law-abiding citizens at the mercy of the officers'
whim or caprice." Brinegar v. United States, 338 U.S.
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160, 176.


14 See Massachusetts v. Upton, 466 U.S. 727,
732-733 (1984) (per curiam); Illinois v. Gates,
462 U.S., at 236; United States v. Harris, 403
U.S. 573, 577-583 (1971) (plurality opinion);
Spinelli v. United States, 393 U.S. 410, 419
(1969); Aguilar v. Texas, 378 U.S. 108, 111
(1964); Jones v. United States, 362 U.S. 257, 271
(1960).
15 See Illinois v. Gates, 462 U.S., at 237, n. 10;
United States v. Ventresca, 380 U.S. 102, 109
(1965).
16 See Massachusetts v. Upton, 466 U.S., at 732
(per curiam); Illinois v. Gates, 462 U.S., at 231;
United States v. Ventresca, 380 U.S., at 108.
17 See, e. g., 2 M. Hale, Pleas of the Crown 150
(1st Am. ed. 1847).


Thus, if the majority's assumption is correct, that
even after paying heavy deference to the magistrate's
finding and resolving all doubt in its favor, there is no
probable cause here, then by definition -- as a matter of
constitutional law -- [*969] the officers' conduct was
unreasonable. 18 The Court's own hypothesis is that there
was no fair likelihood that the officers would find
evidence of a crime, and hence there was no reasonable
law enforcement justification for their conduct. 19


18 "[If] nothing said under oath in the warrant
application demonstrates the need for an
unannounced search by force, the probable-cause
requirement is not satisfied. In the absence of
some other showing of reasonableness, the
ensuing search violates the Fourth Amendment."
Zurcher v. Stanford Daily, 436 U.S. 547, 583
(1978) (STEVENS, J., dissenting).
19 As the majority recognizes, United States v.
Leon, ante, at 915, n. 13, an officer's good faith
cannot make otherwise "unreasonable" conduct
reasonable. See Terry v. Ohio, 392 U.S. 1, 22
(1968); Beck v. Ohio, 379 U.S. 89, 97 (1964);
Henry v. United States, 361 U.S. 98, 102 (1959).
The majority's failure to appreciate the
significance of that recognition is inexplicable.


The [***729] majority's contrary conclusion rests
on the notion that it must be reasonable for a police
officer to rely on a magistrate's finding. Until today that
has plainly not been the law; it has been well settled that
even when a magistrate issues a warrant there is no


guarantee that the ensuing search and seizure is
constitutionally reasonable. Law enforcement officers
have long been on notice that despite the magistrate's
decision a warrant will be invalidated if the officers did
not provide sufficient facts to enable the magistrate to
evaluate the existence of probable cause responsibly and
independently. 20 Reviewing courts have always inquired
into whether the magistrate acted properly in issuing the
warrant -- not merely whether the officers acted properly
in executing it. See Jones v. United States, 362 U.S. 257,
271-272 (1960). 21 Indeed, just last Term, in Gates, after
noting [*970] that "'the duty of a reviewing court is
simply to ensure that the magistrate had a 'substantial
basis for [concluding]' that probable cause existed,'" 462
U.S., at 238-239 (quoting Jones, 362 U.S., at 271), the
Court added:


"Sufficient information must be presented to the
magistrate to allow that official to determine probable
cause; his action cannot be a mere ratification of the bare
conclusions of others. In order to ensure that such an
abdication of the magistrate's duty does not occur, courts
must continue to conscientiously review the sufficiency
of affidavits on which warrants are issued." 462 U.S. at
239. 22


20 See Franks v. Delaware, 438 U.S. 154, 165,
169-170 (1978); Whiteley v. Warden, 401 U.S.
560, 564 (1971); Spinelli v. United States, 393
U.S., at 415-416; United States v. Ventresca, 380
U.S., at 108-109; Aguilar v. Texas, 378 U.S., at
113-115; Nathanson v. United States, 290 U.S. 41
(1933); Byars v. United States, 273 U.S. 28
(1927).
21 In making this point in Franks v. Delaware,
438 U.S. 154 (1978), JUSTICE BLACKMUN
wrote for the Court: "We see no principled basis
for distinguishing between the question of the
sufficiency of an affidavit, which is also subject to
a post-search examination, and the question of its
integrity." Id., at 171. Yet today the Court
justifies its holding in part by distinguishing
veracity claims, United States v. Leon, ante, at
922-923, thereby distinguishing what we
previously held could not be distinguished on a
principled basis. Just why it should be less
reasonable for an innocent officer to rely on a
warrant obtained by another officer's fraud than
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for him to rely on a warrant that is not supported
by probable cause is entirely unclear to me.
22 Judicial review of magisterial determinations
is all the more necessary since the magistrate acts
without benefit of adversarial presentation; his
determination partakes of the unreliability
inherent in any ex parte proceeding. See Franks
v. Delaware, 438 U.S., at 169.


Thus, under our cases it has never been "reasonable"
for the police to rely on the mere fact that a warrant has
issued; the police have always known that if they fail to
supply the [***730] magistrate with sufficient
information, the warrant will be held invalid and its fruits
excluded. 23


23 The majority seems to be captivated by a
vision of courts invalidating perfectly reasonable
police conduct because of "technical" violations
of the Fourth Amendment. In my view there is no
such thing as a "technical" violation of the Fourth
Amendment. No search or seizure can be
unconstitutional unless it is "unreasonable." By
definition a Fourth Amendment violation cannot
be reasonable. My analysis of No. 82-963
illustrates this point.


The notion that a police officer's reliance on a
magistrate's warrant is automatically appropriate is one
the Framers of [*971] the Fourth Amendment would
have vehemently rejected. The precise problem that the
Amendment was intended to address was the
unreasonable issuance of warrants . As we have often
observed, the Amendment was actually motivated by the
practice of issuing general warrants -- warrants which did
not satisfy the particularity and probable-cause
requirements. 24 The resentments which led to the
Amendment were directed at the issuance of warrants
unjustified by particularized evidence of wrongdoing. 25


Those who sought to amend the Constitution to include a
Bill of Rights repeatedly voiced the view that the evil
which had to be addressed was the issuance of warrants
on insufficient evidence. 26 As Professor Taylor has
written:


[*972] "[Our] constitutional fathers were not
concerned about warrantless searches, but about
overreaching warrants. It is perhaps too much to say that
they feared the warrant more than the search, but it is
plain enough that the warrant was the prime object of
their concern. Far from looking at the warrant as a


protection against unreasonable searches, they saw it as
an authority for unreasonable and oppressive searches. . .
." T. Taylor, [***731] Two Studies in Constitutional
Interpretation 41 (1969).


24 See, e. g., Steagald v. United States, 451 U.S.
204, 220 (1981); Payton v. New York, 445 U.S., at
583-584; Lo-Ji Sales, Inc. v. New York, 442 U.S.,
at 325; Marshall v. Barlow's, Inc., 436 U.S., at
327-328 (STEVENS, J., dissenting); United
States v. Chadwick, 433 U.S., at 7-8; Chimel v.
California, 395 U.S., at 760-762; Stanford v.
Texas, 379 U.S., at 480-485; Marcus v. Search
Warrant, 367 U.S., at 727-729; Henry v. United
States, 361 U.S., at 100-101; Frank v. Maryland,
359 U.S. 360, 363-365 (1959); United States v.
Rabinowitz, 339 U.S. 56, 69-70 (1950)
(Frankfurter, J., dissenting); Marron v. United
States, 275 U.S., at 195-196; Weeks v. United
States, 232 U.S. 383, 390-391 (1914); Boyd v.
United States, 116 U.S. 616, 624-630 (1886).
25 See J. Landynski, Search and Seizure and the
Supreme Court 19-47 (1966); N. Lasson, The
History and Development of the Fourth
Amendment to the United States Constitution
53-98 (1937); R. Rutland, The Birth of the Bill of
Rights 11 (rev. ed. 1983); Marke, The Writs of
Assistance Case and the Fourth Amendment, in
Essays in Legal History in Honor of Felix
Frankfurter 351 (M. Forkosch ed. 1966).
26 See 1 The Bill of Rights: A Documentary
History 473, 488-489, 508 (B. Schwartz ed.
1971); 2 id., at 658, 665, 730, 733-734, 805-806,
815, 841-842, 913, 968. In fact, the original
version of the Fourth Amendment contained only
one clause providing that the right to be protected
against unreasonable searches and seizures "shall
not be violated by warrants issuing. . . ." The
change to its present form broadened the coverage
of the Amendment but did not qualify the
unequivocal prohibition against the issuance of
warrants without probable cause. See 2 id., at
1112; N. Lasson, supra n. 25, at 101-103.


In short, the Framers of the Fourth Amendment were
deeply suspicious of warrants; in their minds the
paradigm of an abusive search was the execution of a
warrant not based on probable cause. The fact that
colonial officers had magisterial authorization for their
conduct when they engaged in general searches surely did
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not make their conduct "reasonable." The Court's view
that it is consistent with our Constitution to adopt a rule
that it is presumptively reasonable to rely on a defective
warrant is the product of constitutional amnesia. 27


27 "It makes all the difference in the world
whether one recognizes the central fact about the
Fourth Amendment, namely, that it was a
safeguard against recurrence of abuses so deeply
felt by the Colonies as to be one of the potent
causes of the Revolution, or one thinks of it as
merely a requirement for a piece of paper." United
States v. Rabinowitz, 339 U.S., at 69 (Frankfurter,
J., dissenting).


IV


In Brinegar, Justice Jackson, after observing that
"[indications] are not wanting that Fourth Amendment
freedoms are tacitly marked as secondary rights, to be
relegated to a deferred position," 338 U.S., at 180
(dissenting opinion), continued:


"These, I protest, are not mere second-class rights
but belong in the catalog of indispensable freedoms.
Among deprivations of rights, none is so effective in
cowing a population, crushing the spirit of the individual
and putting terror in every heart. Uncontrolled search
and [*973] seizure is one of the first and most effective
weapons in the arsenal of every arbitrary government.
And one need only briefly to have dwelt and worked
among a people possessed of many admirable qualities
but deprived of these rights to know that the human
personality deteriorates and dignity and self-reliance
disappear where homes, persons and possessions are
subject at any hour to unheralded search and seizure by
the police.


. . . .


"Only occasional and more flagrant abuses come to
the attention of the courts, and then only those where the
search and seizure yields incriminating evidence and the
defendant is at least sufficiently compromised to be
indicted. If the officers raid a home, an office, or stop
and search an automobile but find nothing incriminating,
this invasion of the personal liberty of the innocent too
often finds no practical redress. There may be, and I am
convinced that there are, many unlawful searches of
homes and automobiles of innocent people which turn up
nothing incriminating, in which no arrest is made, about


which courts do nothing, and about which we never hear.


"Courts can protect the innocent against such
invasions only indirectly and through the medium of
excluding evidence obtained against those who frequently
are guilty. . . . So a search against Brinegar's car must be
regarded as a search of the car of Everyman." Id., at
180-181.


Justice Jackson's reference to his [***732] experience at
Nuremberg should remind us of the importance of
considering the consequences of today's decision for
"Everyman."


The exclusionary rule is designed to prevent
violations of the Fourth Amendment. 28 "Its purpose is to
deter -- to compel [*974] respect for the constitutional
guaranty in the only effectively available way, by
removing the incentive to disregard it." Elkins v. United
States, 364 U.S. 206, 217 (1960). 29 If the police cannot
use evidence obtained through warrants issued on less
than probable cause, they have less incentive to seek
those warrants, and magistrates have less incentive to
issue them.


28 For at least two reasons, the exclusionary rule
is a better remedy than a civil action against an
offending officer. Unlike the fear of personal
liability, it should not create excessive deterrence;
moreover, it avoids the obvious unfairness of
subjecting the dedicated officer to the risk of
monetary liability for a misstep while endeavoring
to enforce the law. Society, rather than the
individual officer, should accept the responsibility
for inadequate training or supervision of officers
engaged in hazardous police work. What THE
CHIEF JUSTICE wrote, some two decades ago,
remains true today:


"It is the proud claim of a democratic society
that the people are masters and all officials of the
state are servants of the people. That being so, the
ancient rule of respondeat superior furnishes us
with a simple, direct and reasonable basis for
refusing to admit evidence secured in violation of
constitutional or statutory provisions. Since the
policeman is society's servant, his acts in the
execution of his duty are attributable to the master
or employer. Society as a whole is thus
responsible and society is 'penalized' by refusing
it the benefit of evidence secured by the illegal
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action. This satisfies me more than the other
explanations because it seems to me that society --
in a country like ours -- is involved in and is
responsible for what is done in its name and by its
agents. Unlike the Germans of the 1930's and
early '40's, we cannot say 'it is all The Leader's
doing. I am not responsible.' In a representative
democracy we are responsible, whether we like it
or not. And so each of us is involved and each is
in this sense responsible when a police officer
breaks rules of law established for our common
protection." Burger, Who Will Watch the
Watchman?, 14 Am. U. L. Rev. 1, 14 (1964)
(emphasis in original) (footnote omitted).
29 See Stone v. Powell, 428 U.S. 465, 484
(1976); United States v. Janis, 428 U.S. 433, 443,
n. 12 (1976); United States v. Calandra, 414 U.S.
338, 347-348 (1974); Terry v. Ohio, 392 U.S., at
29; Tehan v. United States ex rel. Shott, 382 U.S.
406, 413 (1966); Mapp v. Ohio, 367 U.S. 643, 656
(1961).


Today's decisions do grave damage to that deterrent
function. Under the majority's new rule, even when the
police know their warrant application is probably
insufficient, they retain an incentive to submit it to a
magistrate, on the chance that he may take the bait. No
longer must they hesitate and seek additional evidence in
doubtful cases. Thus, what we [*975] said two Terms
ago about a rule that would prevent exclusion except in
cases in which the authorities violate well-settled law
applies fully to the rule the Court adopts today:


"If, as the Government argues, all rulings resolving
unsettled Fourth Amendment questions should be
nonretroactive, then, in close cases law enforcement
officials would have little incentive to err on the side of
constitutional behavior. Official awareness of the
dubious constitutionality of a practice would be
counterbalanced by official certainty that, so long as the
Fourth Amendment law in the [***733] area remained
unsettled, evidence obtained through the questionable
practice would be excluded only in the one case
definitively resolving the unsettled question. Failure to
accord any retroactive effect to Fourth Amendment
rulings would 'encourage police or other courts to
disregard the plain purport of our decisions and to adopt a
let's-wait-until-it's-decided approach.'" United States v.
Johnson, 457 U.S. 537, 561 (1982) (emphasis in original)
(footnote omitted) (quoting Desist v. United States, 394


U.S. 244, 277 (1969) (Fortas, J., dissenting)). 30


30 See also LaFave, The Fourth Amendment in
an Imperfect World: On Drawing "Bright Lines"
and "Good Faith," 43 U. Pitt. L. Rev. 307, 358
(1982); Stewart, The Road to Mapp v. Ohio and
Beyond: The Origins, Development and Future of
the Exclusionary Rule in Search-and-Seizure
Cases, 83 Colum. L. Rev. 1365, 1401-1403
(1983); Wasserstrom, The Incredible Shrinking
Fourth Amendment, 21 Am. Crim. L. Rev. 257,
395-397 (1984).


The Court is of course correct that the exclusionary
rule cannot deter when the authorities have no reason to
know that their conduct is unconstitutional. But when
probable cause is lacking, then by definition a reasonable
person under the circumstances would not believe there is
a fair likelihood that a search will produce evidence of a
crime. Under such circumstances well-trained
professionals must know that they are violating the
Constitution. The Court's approach -- [*976] which, in
effect, encourages the police to seek a warrant even if
they know the existence of probable cause is doubtful --
can only lead to an increased number of constitutional
violations.


Thus, the Court's creation of a double standard of
reasonableness inevitably must erode the deterrence
rationale that still supports the exclusionary rule. But we
should not ignore the way it tarnishes the role of the
judiciary in enforcing the Constitution. For the original
rationale for the exclusionary rule retains its force as well
as its relevance:


"The tendency of those who execute the criminal laws of
the country to obtain conviction by means of unlawful
seizures . . . should find no sanction in the judgments of
the courts which are charged at all times with the support
of the Constitution and to which people of all conditions
have a right to appeal for the maintenance of such
fundamental rights." Weeks v. United States, 232 U.S.
383, 392 (1914). 31


[***734] Thus, "Courts which sit under our Constitution
cannot and will not be made party to lawless invasions of
the constitutional [*977] rights of citizens by permitting
unhindered governmental use of the fruits of such
invasions. . . ." Terry v. Ohio, 392 U.S. 1, 13 (1968). 32
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As the Court correctly notes, 33 we have refused to apply
the exclusionary rule to collateral contexts in which its
marginal efficacy is questionable; until today, however,
every time the police have violated the applicable
commands of the Fourth Amendment a court has been
prepared to vindicate that Amendment by preventing the
use of evidence so obtained in the prosecution's case in
chief against those whose rights have been violated. 34


Today, for the first time, this Court holds that although
the Constitution has been violated, no court should do
anything about it at any time and in any proceeding. 35 In
my judgment, [*978] the Constitution requires more.
Courts simply cannot escape their responsibility for
redressing constitutional violations if they admit evidence
obtained through unreasonable searches and seizures,
since the entire point of police conduct that violates the
Fourth Amendment is to obtain evidence for use at trial.
If such evidence is admitted, then the courts become not
merely the final and necessary link in an unconstitutional
chain of events, but its actual motivating force. "If the
existing code does not permit district attorneys to have a
hand in such dirty business it does not permit the judge to
allow such iniquities to succeed." Olmstead v. United
States, 277 U.S. 438, 470 [***735] (1928) (Holmes, J.,
dissenting). Nor should we so easily concede the
existence of a constitutional violation for which there is
no remedy. 36 To do so is to convert a Bill of Rights into
an unenforced honor code that the police may follow in
their discretion. The Constitution requires more; it
requires a remedy. 37 If the Court's new rule is to be
followed, the Bill of Rights should be renamed.


31 The Court continued:


"The efforts of the courts and their officials to
bring the guilty to punishment, praiseworthy as
they are, are not to be aided by the sacrifice of
those great principles established by years of
endeavor and suffering which have resulted in
their embodiment in the fundamental law of the
land. The United States Marshal could only have
invaded the house of the accused when armed
with a warrant issued as required by the
Constitution, upon sworn information and
describing with reasonable particularity the things
for which the search was to be made. Instead, he
acted without sanction of law, doubtless prompted
by the desire to bring further proof to the aid of
the Government, and under color of his office
undertook to make a seizure of private papers in


direct violation of the constitutional prohibition
against such action. Under such circumstances,
without sworn information and particular
description, not even an order of court would have
justified such procedure. . . . To sanction such
proceedings would be to affirm by judicial
decision a manifest neglect if not an open
defiance of the prohibitions of the Constitution,
intended for the protection of the people against
such unauthorized action." 232 U.S., at 393-394.
32 See United States v. Peltier, 422 U.S. 531,
536 (1975); Lee v. Florida, 392 U.S. 378, 385-386
(1968); Berger v. New York, 388 U.S. 41, 50
(1967); Mapp v. Ohio, 367 U.S., at 647-650;
Byars v. United States, 273 U.S., at 33-34.
33 United States v. Leon, ante, at 908-913.
34 Indeed, we have concluded that judicial
integrity is not compromised by the refusal to
apply the exclusionary rule to collateral contexts
precisely because the defendant is able to
vindicate his rights in the primary context -- his
trial and direct appeal therefrom. See Stone v.
Powell, 428 U.S., at 485-486.
35 As the majority recognizes, United States v.
Leon, ante, at 922-923, and n. 23, in all cases in
which its "good faith" exception to the
exclusionary rule would operate, there will also be
immunity from civil damages. See also United
States v. Ross, 456 U.S. 798, 823, n. 32 (1982);
Stadium Films, Inc. v. Baillargeon, 542 F.2d 577,
578 (CA1 1976); Madison v. Manter, 441 F.2d
537 (CA1 1971). See generally Pierson v. Ray,
386 U.S. 547 (1967). The Court amazingly
suggests that in some cases in which suppression
would not be appropriate courts should
nevertheless adjudicate the merits of Fourth
Amendment claims to provide guidance to police
and magistrates but not a remedy. United States
v. Leon, ante, at 925. Not only is the propriety of
deciding constitutional questions in the absence of
the strict necessity to do so open to serious
question, see Bowen v. United States, 422 U.S.
916, 920 (1975), but such a proceeding, in which
a court would declare that the Constitution had
been violated but that it was unwilling to do
anything about it, seems almost a mockery:
"[The] assurance against unreasonable federal
searches and seizures would be 'a form of words,'
valueless and undeserving of mention in a
perpetual charter of inestimable human liberties."
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Mapp v. Ohio, 367 U.S., at 655. See also Segura
v. United States, ante, at 838-840 (STEVENS, J.,
dissenting).
36 "The very essence of civil liberty certainly
consists in the right of every individual to claim
the protection of the laws, whenever he receives
an injury." Marbury v. Madison, 1 Cranch 137,
163 (1803). See generally Schrock & Welsh, Up
From Calandra: The Exclusionary Rule as a
Constitutional Requirement, 59 Minn. L. Rev.
251, 350-372 (1974).
37 See Stewart, 83 Colum. L. Rev., at 1383-1384
(footnotes omitted) ("In my opinion, however, the
framers did not intend the Bill of Rights to be no
more than unenforceable guiding principles -- no
more than a code of ethics under an honor system.
The proscriptions and guarantees in the
amendments were intended to create legal rights
and duties"). See also Ervin, The Exclusionary
Rule: An Essential Ingredient of the Fourth
Amendment, 1983 S. Ct. Rev. 283. In fact, if the
Constitution of the United States does not compel
use of the exclusionary rule, Mapp v. Ohio, 367
U.S. 643 (1961), which the majority does not
purport to question, could not have been decided
as it was. See id., at 655 ("We hold that all
evidence obtained by searches and seizures in
violation of the Constitution is, by that same
authority, inadmissible in a state court").


[*979] It is of course true that the exclusionary rule
exerts a high price -- the loss of probative evidence of
guilt. But that price is one courts have often been
required to pay to serve important social goals. 38 That
price is also one the Fourth Amendment requires us to
pay, assuming as we must that the Framers intended that
its strictures "shall not be violated." For in all such cases,
as Justice Stewart has observed, "the same extremely
relevant evidence would not have been obtained had the
police officer complied with the commands of the fourth
amendment in the first place." 39


"[The] forefathers thought this was not too great a price
to pay for that decent privacy of home, papers and effects
which is indispensable to individual dignity and
self-respect. They may have overvalued privacy, but I
am not disposed to set their command at naught." Harris
v. United States, 331 U.S. 145, 198 (1947) (Jackson, J.,


dissenting). 40


38 The exclusion of probative evidence in order
to serve some other policy is by no means unique
to the Fourth Amendment. In his famous treatise
on evidence, Dean Wigmore devoted an entire
volume to such exclusionary rules, which are
common in the law of evidence. See 8 J.
Wigmore, Evidence (J. McNaughton rev. 1961)
(discussing, inter alia, marital privilege,
attorney-client privilege, communications among
jurors, state secrets privilege, physician-patient
privilege, priest-penitent privilege).
39 Stewart, 83 Colum. L. Rev., at 1392 (footnote
omitted). See also Traynor, Mapp v. Ohio at
Large in the Fifty States, 1962 Duke L. J. 319,
322 ("Ah, but surely the guilty should not go free?
However grave the question, it seemed
improperly directed at the exclusionary rule. The
hard answer is in the United States Constitution as
well as in state constitutions. They make it clear
that the guilty would go free if the evidence
necessary to convict could only have been
obtained illegally, just as they would go free if
such evidence were lacking because the police
had observed the constitutional restraints upon
them").
40 See also United States v. Di Re, 332 U.S. 581,
595 (1948).


We could, of course, facilitate the process of
administering justice to [***736] those who violate the
criminal laws by ignoring the commands of the Fourth
Amendment -- indeed, by ignoring [*980] the entire Bill
of Rights -- but it is the very purpose of a Bill of Rights to
identify values that may not be sacrificed to expediency.
In a just society those who govern, as well as those who
are governed, must obey the law.


While I concur in the Court's judgment in No.
82-963, I would vacate the judgment in No. 82-1771 and
remand the case to the Court of Appeals for
reconsideration in the light of Gates. Accordingly, I
respectfully dissent from the disposition in No. 82-1771.
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DECISION:


Defendant's confession to informant in prison held
coerced; admission of confession at Arizona capital
murder trial held subject to harmless-error analysis, but
not harmless under circumstances.


SUMMARY:


After an individual's 11-year-old stepdaughter had
been murdered in Arizona, the individual, who was a
suspect in the killing, was incarcerated in a federal prison
for an unrelated federal crime. Eventually, the individual
confessed to the murder to a fellow inmate who was a
paid informant for the Federal Bureau of Investigation,
after the informant had (1) become friends with the
individual; (2) said that he--the informant--knew that the
individual was starting to get some "tough treatment"
from other inmates because of a rumor that the individual
was suspected of the murder; and (3) offered to protect
the individual from his fellow inmates. Prior to the
individual's capital trial in the Superior Court, Maricopa
County, Arizona, on a charge of first-degree murder, the


individual, claiming that there had been a violation of his
alleged rights to due process under the Federal
Constitution's Fifth and Fourteenth Amendments, moved
to suppress (1) his first confession to the informant; and
(2) a second confession to a woman who eventually
became the informant's wife. The trial court, however, in
denying the motion to suppress, specifically found that
both confessions had been voluntary. The state
introduced both confessions as evidence at trial, and the
individual was convicted of murder and sentenced to
death. On appeal, the Arizona Supreme Court (1) initially
affirmed, as the court expressed the view, with respect to
the two confessions, that (a) even though the first
confession had been coerced, the admission of the first
confession at trial had been harmless error, and (b) the
second confession had not been inadmissible as a "fruit of
the poisonous tree"; but (2) upon the individual's motin
for reconsideration, reversed the individual's conviction
and ordered that the individual be retried without the use
of the first confession, on the ground that harmless-error
analysis was inapplicable to coerced confessions (161
Ariz 237, 778 P2d 602).


On certiorari, the United States Supreme Court
affirmed. It was held, with different majorities of the
Justices for each holding, that (1) the individual's first
confession had been coerced; (2) the admission at a state
criminal trial, in violation of the Fourteenth Amendment's
due process clause, of a defendant's involuntary
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confession is subject to harmless-error analysis; and (3)
the admission of the individual's first confession was not
harmless under the particular circumstances.


In those portions of the opinion of White, J., which
constituted the opinion of the court, it was held in
pertinent part (1) in a portion (Part II) joined by Marshall,
Blackmun, Stevens, and Scalia, JJ., that for purposes of
the Fourteenth Amendment's due process clause, the
individual's will had been overborne in such a way as to
render his first confession the product of coercion--that
is, an involuntary confession--where (a) the parties
agreed that the informant had acted as an agent of the
government when the informant had questioned the
individual, (b) the Arizona Supreme Court's finding
would be accepted that there had been a credible threat of
physical violence, absent protection from the informant,
unless the individual confessed, and (c) additional facts
supported the finding of coercion, with respect to (i) the
individual's intelligence, physical build, and problems in
adapting to prison life, and (ii) the informant's position as
the individual's friend; and (2) in a portion (Part IV)
joined by Marshall, Blackmun, Stevens, and Kennedy,
JJ., that the admission of the individual's first confession
was not harmless beyond a reasonable doubt under the
particular circumstances, even though the individual's
second confession had also been admitted, because (a)
both the trial court and the state had recognized that a
successful prosecution depended on the jury's believing
the two confessions, (b) the jury's assessment of the
second confession could easily have depended in large
part on the presence of the first confession, (c) the
admission of the first confession had led to the admission
of other evidence prejudicial to the individual, and (d) the
presence of the first confession had influenced the trial's
capital sentencing phase. Also, White, J., in a dissenting
portion (Part III) joined by Marshall, Blackmun, and
Stevens, JJ., expressed the view that the admission of a
defendant's coerced confession against the defendant at
the defendant's criminal trial, in violation of the
defendant's federal constitutional rights, should not be
subject to harmless-error analysis, because (1) a coerced
confession is fundamentally different from the other
types of erroneously admitted evidence to which
harmless-error analysis has been applied; and (2) no
convincing reason had been offered for overturning the
United States Supreme Court's long line of decisions
requiring the exclusion of coerced confessions.


In that portion (Part II) of the opinion of Rehnquist,


Ch. J., which constituted the opinion of the court, it was
held by Rehnquist, Ch. J., joined by O'Connor, Scalia,
Kennedy, and Souter, JJ., that the admission at a state
criminal trial, in violation of the Fourteenth Amendment's
due process clause, of a defendant's involuntary--that is,
coerced--confession is subject to harmless-error analysis,
because (1) the contrary conclusion is not required by the
principle of stare decisis; (2) involuntary statements or
confessions belong in the category of "trial error," similar
in degree and kind to the erroneous admission of other
types of evidence; (3) the admission of an involuntary
confession is not the type of error which transcends the
criminal process; and (4) the possibly dramatic effect of
an involuntary confession's admission on the course of a
trial is not a reason for eschewing the harmless-error test
entirely. Also, Rehnquist, Ch. J., expressed the dissenting
view in pertinent part (1) in a portion (Part I) joined by
O'Connor, Kennedy, and Souter, JJ., that, under the
court's duty to examine the record independently to
decide the federal question of voluntariness, the facts of
record in the case at hand were different from the facts
which had been present in prior cases in which
confessions had been found to be coerced and
involuntary; and (2) in a portion (Part III) joined by
O'Connor and Scalia, JJ., that the case at hand was a
"classic case" of harmless error, where a second
confession giving more details of the crime than the first
confession had been (a) admitted into evidence, and (b)
found to be free of any constitutional objection.


Kennedy, J., concurring in the judgment, expressed
the view that (1) for the reasons stated by Rehnquist, Ch.
J., (a) the individual's first confession had not been
coerced, and (b) harmless-error analysis should apply in a
case of a coerced confession; but (2) for the reasons given
by White, J., the admission of the individual's first
confession could not with confidence be found to be
harmless error; and (3) given that the view that the first
confession had not been coerced did not command a
majority, it was proper, in the interest of providing a clear
mandate to the Arizona Supreme Court in the capital case
at hand, to accept in the case at hand the holding of five
Justices that the first confession had been coerced and
was inadmissible.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]


CONSTITUTIONAL LAW §840.5
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due process -- confession of accused to informant --
coercion --


Headnote:[1A][1B][1C][1D][1E][1F]


A state criminal defendant's pretrial, murder
confession, while in prison on an unrelated federal
charge, to a fellow inmate who is a paid informant for the
Federal Bureau of Investigation, is coerced--that is,
involuntary--for purposes of the due process clause of the
Federal Constitution's Fourteenth Amendment, because
the defendant's will is overborne in such a way as to
render the confession the product of coercion, where (1)
the parties agree that the informant acted as an agent of
the government when the informant questioned the
defendant about the murder and elicited the confession;
(2) the finding is accepted that there was a credible threat
of physical violence, absent protection from the
informant, unless the defendant confessed; and (3)
additional facts support a finding of coercion, namely,
that (a) the defendant, who possesses low-average to
average intelligence, dropped out of school in the fourth
grade, (b) the defendant is short in stature and slight in
build, (c) although the defendant had been in prison
before, the defendant had not always adapted well to the
stress of prison life, and (d) the informant's position as
the defendant's friend may well have made the defendant
particularly susceptible to the informant's entreaties.
(Rehnquist, Ch. J., and O'Connor, Kennedy, and Souter,
JJ., dissented from this holding.)


[***LEdHN2]


APPEAL §806.5


acceptance of findings by state court -- threat to
accused -- voluntariness of confession --


Headnote:[2A][2B]


On certiorari to review a state appellate court's
reversal of a defendant's conviction for the murder of his
11-year-old stepdaughter, the United States Supreme
Court will accept, as permissible on the record, the state
appellate court's finding that there was a credible threat of
physical violence with respect to a pretrial confession by
the defendant, while in prison on an unrelated federal
charge, to a fellow inmate who was a paid informant of
the Federal Bureau of Investigation, where the state
appellate court--in applying a totality of the
circumstances test to determine that the confession had


been coerced--noted that (1) because the defendant was
an alleged child murderer, the defendant had been in
danger of physical harm at the hands of other inmates; (2)
the informant had been aware that the defendant had been
receiving "rough treatment from the guys"; (3) the
informant, using his knowledge of those threats, had
offered to protect the defendant in exchange for a
confession to the stepdaughter's murder; and (4) in
response to the informant's offer of protection, the
defendant had confessed. (Rehnquist, Ch. J., and
O'Connor, Kennedy, and Souter, JJ., dissented from this
holding.)


[***LEdHN3]


APPEAL §806.5


review of state court -- confession of accused --


Headnote:[3]


On certiorari to review a state court's decision as to
the voluntariness of a state criminal defendant's
confession, the United States Supreme Court normally
gives great deference to the factual findings of the state
court, but the ultimate issue of voluntariness is a legal
question requiring independent federal determination.


[***LEdHN4]


CONSTITUTIONAL LAW §840.5


due process -- confession of accused --


Headnote:[4]


For purposes of determining, under the due process
clause of the Federal Constitution's Fourteenth
Amendment, whether a state criminal defendant's
confession has been coerced, (1) a finding of coercion
need not depend upon actual violence by a government
agent; (2) a credible threat is sufficient; (3) coercion can
be mental as well as physical; and (4) the blood of the
accused is not the only hallmark of an unconstitutional
inquisition.


[***LEdHN5]


APPEAL §1562


state capital murder trial -- harmless error --
admission of coerced confession --
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Headnote:[5A][5B][5C][5D][5E][5F][5G]


With respect to a defendant's first, pretrial, murder
confession, while in prison on an unrelated federal
charge, to a fellow inmate who was a paid informant of
the Federal Bureau of Investigation--assuming that (1)
the confession was coerced, and (2) harmless-error
analysis applies to the admission, in violation of the due
process clause of the Federal Constitution's Fourteenth
Amendment, of a defendant's coerced confession at a state
criminal trial--the admission of the first confession at the
defendant's state capital murder trial is not harmless error
beyond a reasonable doubt, even though there was also
admitted at trial the defendant's second confession to a
woman who eventually became the informant's wife,
because (1) both the trial court and the state recognized
that a successful prosecution depended on the jury's
believing the two confessions; (2) the jury's assessment
of the second confession could easily have depended in
large part on the presence of the first confession, where
(a) absent the admission of the first confession, the jurors
might not have believed the woman's story of the
circumstances of the second confession, (b) even though
each confession was easily impeachable if viewed in
isolation, the jury might have believed that the two
confessions reinforced and corroborated each other, so
that one confession was not merely cumulative of the
other, and (c) the jurors could have believed that the
woman had a motive to lie about the second confession in
order to assist her informant-husband and to obtain her
own favorable treatment; (3) the admission of the first
confession led to the admission of other evidence
prejudicial to the defendant--such as the state's
introduction of evidence that the defendant knew of the
informant's connections with organized crime--as an
attempt by the state to explain why the defendant would
have been motivated to confess to the informant in
seeking protection; (4) although the concern is with the
effect on the defendant's conviction, the presence of the
confession also influenced the trial's sentencing phase, in
which the trial judge sentenced the defendant to death
based upon the single aggravating circumstance that the
murder was committed in "an especially heinous, cruel,
and depraved manner," where (a) the judge relied heavily
on certain evidence--concerning the manner of the killing
and the defendant's motives and state of mind--which
evidence could be found in only the two confessions, (b)
although the judge might have reached the same
conclusions without the first confession, it is impossible
to say so beyond a reasonable doubt, (c) the judge's


assessment of the woman's credibility, and hence the
reliability of the second confession, might well have been
influenced by the corroborative effect of the erroneously
admitted first confession, and (d) under such
circumstances, it is possible that either confession alone,
even when considered with all the other evidence, would
have been insufficient to permit the judge to find a
requisite aggravating circumstance beyond a reasonable
doubt. (Rehnquist, Ch. J., and O'Connor and Scalia, JJ.,
dissented from this holding.)


[***LEdHN6]


APPEAL §1673


order for new trial -- affirmance --


Headnote:[6A][6B]


On certiorari to review a state appellate court's
reversal of a defendant's conviction in a state capital
murder trial at which a confession of the defendant was
introduced into evidence, the United States Supreme
Court will affirm the state appellate court's judgment,
because the Supreme Court agrees with the state appellate
court's conclusion that the defendant is entitled to a new
trial at which the confession is not admitted, where (1)
the state appellate court, in ordering a new trial, ruled that
(a) the defendant's confession had been coerced, and (b)
harmless-error analysis was inapplicable to coerced
confessions; and (2) the Supreme Court determines, with
different majorities of the Justices for each point, that (a)
the defendant's confession had been coerced, (b)
harmless-error analysis applies to the admission, in
violation of the due process clause of the Federal
Constitution's Fourteenth Amendment, of a defendant's
coerced confession at the defendant's state criminal trial,
and (c) the admission of the confession in question was
not harmless beyond a reasonable doubt under the
particular circumstances of the case at hand. (Rehnquist,
Ch. J., and O'Connor and Scalia, JJ., dissented from this
holding.)


[***LEdHN7]


APPEAL §1514


harmless error -- test --


Headnote:[7]


Before a federal constitutional error can be held
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harmless, a court must be able to declare a belief that the
error was harmless beyond a reasonable doubt; the United
States Supreme Court, on certiorari, has the power to
review the record de novo in order to determine an error's
harmlessness.


[***LEdHN8]


APPEAL §1297


burden of proof -- harmless error -- admission of
confession --


Headnote:[8]


Assuming that harmless-error analysis applies to the
admission at a state criminal trial, in violation of the due
process clause of the Federal Constitution's Fourteenth
Amendment, of a defendant's coerced confession, the
United States Supreme Court, on certiorari, must
determine whether the state has met its burden of
demonstrating that the admission of the confession did
not contribute to the defendant's conviction.


[***LEdHN9]


APPEAL §1562


harmless error -- admission of coerced confession --


Headnote:[9]


Assuming that harmless-error analysis applies to the
admission at a defendant's state criminal trial, in violation
of the due process clause of the Federal Constitution's
Fourteenth Amendment, of a full but coerced confession
in which the defendant discloses the motive for and
means of the crime, the risk that such a confession is
unreliable, coupled with the profound impact that a
confession has upon the jury, requires a reviewing court
to exercise extreme caution before determining that the
confession's admission was harmless, because (1) a
defendant's own confession is probably the most
probative and damaging evidence that can be admitted
against him; and (2) while some statements by a
defendant may concern isolated aspects of a crime or may
be incriminating only when linked to other evidence,
such a full confession may tempt the jury to rely upon
that evidence alone in reaching a decision.


[***LEdHN10]


APPEAL §1662


effect of decision on other grounds --


Headnote:[10A][10B]


On certiorari to review a state appellate court's
decision with respect to a state criminal trial in which a
confession of the defendant had been admitted, even
though the defendant argues that certain other prejudicial
evidence would not have been admitted if the confession
had been excluded from trial, the United States Supreme
Court will express no opinion as to the effect that any
such other evidence might have had on the defendant's
conviction, where the Supreme Court finds that the
admission of the confession was not harmless error in any
event.


[***LEdHN11]


APPEAL §1514


harmless error -- applicability --


Headnote:[11A][11B]


The common thread connecting the cases in which
the United States Supreme Court has applied
harmless-error analysis to a wide range of federal
constitutional errors--so that such an error does not
automatically require reversal of a criminal defendant's
conviction--is that each such case involves "trial error,"
that is, error which (1) occurred during the presentation
of the case to the jury, and (2) may therefore be
quantitatively assessed in the context of other evidence
presented in order to determine whether the evidence's
admission was harmless beyond a reasonable doubt; such
a harmless-error doctrine is essential to preserve the
principle that the central purpose of a criminal trial is to
decide the factual question of the defendant's guilt or
innocence, and promotes public respect for the criminal
process by focusing on the underlying fairness of the trial
rather than on the virtually inevitable presence of
immaterial error; there are, however, other federal
constitutional violations which are structural defects in
the constitution of the trial mechanism, which defy
analysis by harmless-error standards. (White, Marshall,
Blackmun, and Stevens, JJ., dissented in part from this
holding.)


[***LEdHN12]
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APPEAL §1562


harmless error -- admission of coerced confession --


Headnote:[12A][12B][12C]


The admission at a state criminal trial, in violation of
the due process clause of the Federal Constitution's
Fourteenth Amendment, of a defendant's
involuntary--that is, coerced--confession is subject to
harmless-error analysis, because (1) the contrary
conclusion is not required by the principle of stare
decisis; (2) involuntary statements or confessions belong
in the category of "trial error," similar in degree and kind
to the erroneous admission of other types of evidence,
where (a) the evidentiary impact of an involuntary
confession, and its effect upon the composition of the
record, is indistinguishable from that of (i) a confession
obtained in violation of the Constitution's Sixth
Amendment, (ii) evidence seized in violation of the
Constitution's Fourth Amendment, or (iii) a prosecutor's
improper comment on a defendant's silence at trial in
violation of the Constitution's Fifth Amendment, and (b)
when reviewing the erroneous admission of an
involuntary confession, an appellate court, as it does with
the admission of other forms of improperly admitted
evidence, simply reviews the remainder of the evidence
against the defendant to determine whether the admission
of the confession was harmless beyond a reasonable
doubt; (3) the admission of an involuntary confession is
not the type of error which transcends the criminal
process, where the Supreme Court has applied
harmless-error analysis to the violation of other federal
constitutional rights similar in magnitude and importance
and involving the same level of police misconduct, such
as the admission of a defendant's statements obtained in
violation of the Sixth Amendment; and (4) even though an
involuntary confession's admission may have a more
dramatic effect on the course of a trial than other trial
errors, such an effect (a) means that a reviewing court
will conclude in such a case that the confession's
admission was not harmless error, but (b) is not a reason
for eschewing the harmless-error test entirely. (White,
Marshall, Blackmun, and Stevens, JJ., dissented from this
holding.)


[***LEdHN13]


COURTS §767


stare decisis -- limitation of authority -- dicta --


Headnote:[13]


Even though a 1967 United States Supreme Court
case's discussion on what errors may not be subject to
harmless-error analysis cited a 1958 Supreme Court case
as making a negative reference with respect to coerced
confessions, the principle of stare decisis does not require
the Supreme Court, in 1991, to hold that harmless-error
analysis is inapplicable to the admission at a state
criminal trial, in violation of the due process clause of the
Federal Constitution's Fourteenth Amendment, of a
defendant's involuntary--that is, coerced--confession,
because (1) the 1967 case's use of the language "prior
cases have indicated," coupled with the relegation to a
footnote of the prior cases including the 1958 case, is
more appropriately regarded as a historical reference to
the holdings of the prior cases; and (2) the argument
rejected by the Supreme Court in the 1958 case was not
the harmless-error analysis generally adopted in the 1967
case, but was a much more lenient rule which would have
made the admission of an involuntary confession
virtually risk-free for the state. (White, Marshall,
Blackmun, and Stevens, JJ., dissented from this holding.)


[***LEdHN14]


APPEAL §1513


CIVIL RIGHTS §8


CRIMINAL LAW §46


JUDGES §10


right to counsel -- impartial judge -- racial exclusion
from grand jury -- self-representation -- public trial --
harmless error --


Headnote:[14]


With respect to a criminal trial, the federal
constitutional violations which are not subject to
harmless-error analysis include (1) certain categories with
respect to which the entire conduct of the trial from
beginning to end is affected, namely (a) a total
deprivation of the right to counsel at trial, and (b) the
presence on the bench of a judge who is not impartial,
and (2) other categories consisting of similar structural
defects affecting the framework within which the trial
proceeds--rather than simply errors in the trial process
itself--namely (a) the unlawful exclusion of members of
the defendant's race from a grand jury, (b) a deprivation
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of the right to self-representation at trial, and (c) a
deprivation of the right to public trial; without these basic
protections, a criminal trial cannot reliably serve its
function as a vehicle for determination of guilt or
innocence, and no criminal punishment may be regarded
as fundamentally fair.


SYLLABUS


After respondent Fulminante's 11-year-old
stepdaughter was murdered in Arizona, he left the State,
was convicted of an unrelated federal crime, and was
incarcerated in a federal prison in New York. There he
was befriended by Anthony Sarivola, a fellow inmate
who was a paid informant for the Federal Bureau of
Investigation and was masquerading as an organized
crime figure. When Sarivola told Fulminante that he
knew Fulminante was getting tough treatment from other
inmates because of a rumor that he was a child murderer,
and offered him protection in exchange for the truth,
Fulminante admitted that he had killed the girl and
provided details about the crime. After Fulminante was
released from prison, he also confessed to Sarivola's wife,
whom he had never met before. Subsequently, he was
indicted in Arizona for first-degreemurder. The trial
court denied his motion to suppress, inter alia, the
confession to Sarivola, rejecting his contention that it was
coerced and thus barred by the Fifth and Fourteenth
Amendments. He was convicted and sentenced to death.
The State Supreme Court held that the confession was
coerced and that this Court's precedent precluded the use
of harmless-error analysis in such a case. It remanded the
case for a new trial without the use of the confession.


Held: The judgment is affirmed.


Justice White delivered the opinion of the Court with
respect to Parts I, II, and IV, concluding that:


1. The State Supreme Court properly concluded that
Fulminante's confession was coerced. The court applied
the appropriate test, totality of the circumstances, cf.
Schneckloth v. Bustamonte, 412 U.S. 218, 226, to
determine the confession's voluntariness and plainly
found that Fulminante was motivated to confess by a fear
of physical violence, absent protection from his friend
Sarivola. The court's finding, permissible on this record,
that there was a credible threat of physical violence is
sufficient to support a finding of coercion. Blackburn v.
Alabama, 361 U.S. 199, 206. Pp. 285-288.


2. Under harmless-error analysis, which the Court
has determined applies to the admission of coerced
confessions, post, at 306-312, the State has failed to meet
its burden of establishing, beyond a reasonable doubt,
that the admission of Fulminante's confession to Sarivola
was harmless. Pp. 295-302.


(a) A defendant's confession is like no other
evidence. It is probably the most probative and damaging
evidence that can be admitted against him, and, if it is a
full confession, a jury may be tempted to rely on it alone
in reaching its decision. The risk that a coerced
confession is unreliable, coupled with the profound
impact that it has upon the jury, requires a reviewing
court to exercise extreme caution before determining that
the confession's admission was harmless. Pp. 295-296.


(b) The evidence shows that the State has failed to
meet its burden. First, the transcript reveals that both the
trial court and the State recognized that a successful
prosecution depended on the jury believing both
confessions, since it is unlikely that the physical and
circumstantial evidence alone would have been sufficient
to convict. Second, the jury's assessment of the second
confession could easily have depended on the presence of
the first. The jury might have believed that the two
confessions reinforced and corroborated each other, since
the only evidence corroborating some aspects of the
second confession was in the first confession. Without
that confession, the jurors might have found the wife's
story unbelievable because the second confession was
given under questionable circumstances, and they might
have believed that she was motivated to lie in order to
receive favorable treatment from federal authorities for
herself and her husband. Third, the admission of the first
confession led to the admission of evidence about
Sarivola's organized crime connections, which depicted
Fulminante as someone who willingly sought out the
company of criminals and, thus, was prejudicial to him.
Finally, it is impossible to say beyond a reasonable doubt
that the judge, who, during the sentencing phase, relied
on evidence that could only be found in the two
confessions, would have passed the same sentence
without the confession. Pp. 296-302.


The Chief Justice delivered the opinion of the Court
with respect to Part II, concluding that the harmless-error
rule adopted in Chapman v. California, 386 U.S. 18, is
applicable to the admission of involuntary confessions.
The admission of such a confession is a "trial error,"
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which occurs during a case's presentation to the trier of
fact and may therefore be quantitatively assessed in the
context of other evidence presented in order to determine
whether its admission is harmless beyond a reasonable
doubt. See, e. g., Clemons v. Mississippi, 494 U.S. 738. A
trial error differs markedly from violations that are
structural defects in the constitution of the trial
mechanism and thus defy analysis by
harmless-errorstandards. Gideon v. Wainwright, 372 U.S.
335; Tumey v. Ohio, 273 U.S. 510, distinguished. It is
also not the type of error that transcends the criminal
process. In fact, it is impossible to create a meaningful
distinction between confessions elicited in violation of
the Sixth Amendment, whose admission is subject to
harmless-error analysis, see, e. g., Milton v. Wainwright,
407 U.S. 371, and those elicited in violation of the
Fourteenth Amendment, since both confessions have the
same evidentiary impact and may have been elicited by
equally egregious conduct. Pp. 306-312.


COUNSEL: Barbara M. Jarrett, Senior Assistant
Attorney General of Arizona, argued the cause for
petitioner. With her on the briefs were Robert K. Corbin,
Attorney General, and Jessica Gifford Funkhouser.


Paul J. Larkin, Jr., argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Starr, Assistant Attorney General
Dennis, Deputy Solicitor General Bryson, and Joel M.
Gershowitz.


Stephen R. Collins, by appointment of the Court, 495
U.S. 902, argued the cause and filed a brief for
respondent. *


* Gregory U. Evans, Daniel B. Hales, Joseph A.
Morris, George D. Webster, Jack E. Yelverton,
Fred E. Inbau, Wayne W. Schmidt, Bernard J.
Farber, and James P. Manak filed a brief for
Americans for Effective Law Enforcement, Inc.,
et al. as amici curiae urging reversal.


H. Gerald Beaver and Richard B. Glazier
filed a brief for the National Association of
Criminal Defense Lawyers as amicus curiae
urging affirmance.


JUDGES: White, J., delivered an opinion, Parts I, II, and
IV of which are for the Court, and filed a dissenting
opinion in Part III. Marshall, Blackmun,and Stevens, JJ.,
joined Parts I, II, III, and IV of that opinion; Scalia, J.,


joined Parts I and II; and Kennedy, J., joined Parts I and
IV. Rehnquist, C.J., delivered an opinion, Part II of
which is for the Court, and filed a dissenting opinion in
Parts I and III, post, p. 302. O'Connor, J., joined Parts I,
II, and III of that opinion; Kennedy and Souter, JJ., joined
Parts I and II; and Scalia, J., joined Parts II and III.
Kennedy, J., filed an opinion concurring in the judgment,
post, p. 313.


OPINION BY: WHITE


OPINION


[*282] [***313] [**1250] Justice White
delivered an opinion, Parts I, II, and IV of which are the
opinion of the Court, and Part III of which is a dissenting
opinion. [+]


+ Justice Marshall, Justice Blackmun, and
Justice Stevens join this opinion in its entirety;
Justice Scalia joins Parts I and II; and Justice
Kennedy joins Parts I and IV.


The Arizona Supreme Court ruled in this case that
respondent Oreste Fulminante's confession, received in
evidence at his trial for murder, had been coerced and
that its use against him was barred by the Fifth and
Fourteenth Amendments to the United States
Constitution. The court also held that the harmless-error
rule could not be used to save the conviction. We affirm
the judgment of the Arizona court, although for different
reasons than those upon which that court relied.


I


Early in the morning of September 14, 1982,
Fulminante called the Mesa, Arizona, Police Department
to report that his 11-year-old stepdaughter, Jeneane
Michelle Hunt, was missing. He had been caring for
Jeneane while his wife, Jeneane's mother, was in the
hospital. Two days later, Jeneane's body was found in
the desert east of Mesa. She had been shot twice in the
head at close range with a large caliber weapon, and a
ligature was around her neck. Because of the
decomposed condition of the body, it was impossible to
tell whether she had been sexually assaulted.


Fulminante's statements to police concerning
Jeneane's disappearance and his relationship with her
contained a number of inconsistencies, and he became a
suspect in her killing. When no charges were filed


Page 8
499 U.S. 279, *; 111 S. Ct. 1246, **;


113 L. Ed. 2d 302, ***; 1991 U.S. LEXIS 1854







against him, Fulminante left Arizona for New Jersey.
Fulminante was later convicted in New Jersey on federal
charges of possession of a firearm by a felon.


Fulminante was incarcerated in the Ray Brook
Federal Correctional Institution in New York. There he
became [*283] friends with another inmate, Anthony
Sarivola, then serving a 60-day sentence for extortion.
The two men came to spend several hours a day together.
Sarivola, a former police officer, had been involved in
loansharking for organized crime but then became a paid
informant for the Federal Bureau of Investigation. While
at Ray Brook, he masqueraded as an organized crime
figure. After becoming friends with Fulminante, Sarivola
heard a rumor that Fulminante was suspected of killing a
child in Arizona. Sarivola then raised the subject with
Fulminante in several conversations, but Fulminante
repeatedly denied any [***314] involvement in
Jeneane's death. During one conversation, he told
Sarivola that Jeneane had been killed by bikers looking
for drugs; on another occasion, he said he did not know
what had happened. Sarivola passed this information on
to an agent of the Federal Bureau of Investigation, who
instructed Sarivola to find out more.


Sarivola learned more one evening in October 1983,
as he and Fulminante walked together around the prison
track. Sarivola said that he knew Fulminante was
"starting to get some tough treatment and whatnot" from
other inmates because of the rumor. App. 83. Sarivola
offered to protect Fulminante from his fellow inmates,
but told him, "'You have to tell me about it,' you know. I
mean, in other words, 'For me to give you any help.'"
Ibid. Fulminante then admitted to Sarivola that he had
driven Jeneane to the desert on his motorcycle, where he
choked her, sexually assaulted her, and made her beg for
her life, before shooting her twice in the head. Id., at
84-85.


Sarivola was released from prison in November
1983. Fulminante was released the following May, only
to be arrested the next month for another weapons
violation. On September 4, 1984, Fulminante was
indicted in Arizona for the first-degree murder of
Jeneane.


Prior to trial, Fulminante moved to suppress the
statement he had given Sarivola in prison, as well as a
second confession [*284] he had given to Donna
Sarivola, then Anthony Sarivola's fiancee and later his
wife, following his May 1984 release from prison. He


asserted that the confession to Sarivola was [**1251]
coerced, and that the second confession was the "fruit" of
the first. Id., at 6-8. Following the hearing, the trial court
denied the motion to suppress, specifically finding that,
based on the stipulated facts, the confessions were
voluntary. Id., at 44, 63. The State introduced both
confessions as evidence at trial, and on December 19,
1985, Fulminante was convicted of Jeneane's murder. He
was subsequently sentenced to death.


Fulminante appealed, arguing, among other things,
that his confession to Sarivola was the product of
coercion and that its admission at trial violated his rights
to due process under the Fifth and Fourteenth
Amendments to the United States Constitution. After
considering the evidence at trial as well as the stipulated
facts before the trial court on the motion to suppress, the
Arizona Supreme Court held that the confession was
coerced, but initially determined that the admission of the
confession at trial was harmless error, because of the
overwhelming nature of the evidence against Fulminante.
161 Ariz. 237, 778 P. 2d 602 (1988). Upon Fulminante's
motion for reconsideration, however, the court ruled that
this Court's precedent precluded the use of the
harmless-error analysis in the case of a coerced
confession. Id., at 262, 778 P. 2d, at 627. The court
therefore reversed the conviction and ordered that
Fulminante be retried without the use of the confession to
Sarivola. 1 Because of differing [*285] views in
[***315] the state and federal courts over whether the
admission at trial of a coerced confession is subject to a
harmless-error analysis, we granted the State's petition
for certiorari, 494 U.S. 1055 (1990). Although a majority
of this Court finds that such a confession is subject to a
harmless-error analysis, for the reasons set forth below,
we affirm the judgment of the Arizona court.


1 In its initial opinion, the Arizona Supreme
Court had determined that the second confession,
to Donna Sarivola, was not the "fruit of the
poisonous tree," because it was made six months
after the confession to Sarivola; it occurred after
Fulminante's need for protection from Sarivola
presumably had ended; and it took place in the
course of a casual conversation with someone
who was not an agent of the State. 161 Ariz. 237,
246, 778 P. 2d 602, 611 (1988). The court
adhered to this determination in its supplemental
opinion. Id., at 262, 778 P. 2d, at 627. This
aspect of the Arizona Supreme Court's decision is
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not challenged here.


II


[***LEdHR1A] [1A]We deal first with the State's
contention that the court below erred in holding
Fulminante's confession to have been coerced. The State
argues that it is the totality of the circumstances that
determines whether Fulminante's confession was coerced,
cf. Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973),
but contends that rather than apply this standard, the
Arizona court applied a "but for" test, under which the
court found that but for the promise given by Sarivola,
Fulminante would not have confessed. Brief for
Petitioner 14-15. In support of this argument, the State
points to the Arizona court's reference to Bram v. United
States, 168 U.S. 532 (1897). Although the Court noted in
Bram that a confession cannot be obtained by "'any direct
or implied promises, however slight, nor by the exertion
of any improper influence,'" id., at 542-543 (quoting 3 H.
Smith & A. Keep, Russell on Crimes and Misdemeanors
478 (6th ed. 1896)), it is clear that this passage from
Bram, which under current precedent does not state the
standard for determining the voluntariness of a
confession, was not relied on by the Arizona court in
reaching its conclusion. Rather, the court cited this
language as part of a longer quotation from an Arizona
case which accurately described the State's burden of
proof for establishing voluntariness. See 161 Ariz., at
244, 778 P. 2d, at 609 (citing State v. Thomas, 148 Ariz.
225, 227, 714 P. 2d 395, 397 (1986); Malloy v. Hogan,
378 U.S. 1, 7 (1964); and Bram, 168 U.S., at 542-543).
[**1252] Indeed, the Arizona Supreme Court stated that
a "determination regarding [*286] the voluntariness of a
confession . . . must be viewed in a totality of the
circumstances," 161 Ariz., at 243, 778 P. 2d, at 608, and
under that standard plainly found that Fulminante's
statement to Sarivola had been coerced.


[***LEdHR1B] [1B] [***LEdHR2A] [2A]In applying
the totality of the circumstances test to determine that the
confession to Sarivola was coerced, the Arizona Supreme
Court focused on a number of relevant facts. First, the
court noted that "because [Fulminante] was an alleged
child murderer, he was in danger of physical harm at the
hands of other inmates." Ibid. In addition, Sarivola was
aware that Fulminante had been receiving "'rough
treatment from the guys.'" Id., at 244, n. 1, 778 P. 2d, at
609, n. 1. Using his knowledge of these threats, Sarivola
offered to protect Fulminante in exchange [***316] for


a confession to Jeneane's murder, id., at 243, 778 P. 2d,
at 608, and "in response to Sarivola's offer of protection,
[Fulminante] confessed." Id., at 244, 778 P. 2d, at 609.
Agreeing with Fulminante that "Sarivola's promise was
'extremely coercive,'" id., at 243, 778 P. 2d, at 608, the
Arizona Court declared: "The confession was obtained as
a direct result of extreme coercion and was tendered in
the belief that the defendant's life was in jeopardy if he
did not confess. This is a true coerced confession in every
sense of the word." Id., at 262, 778 P. 2d, at 627. 2


[***LEdHR1C] [1C]


2 There are additional facts in the record, not
relied upon by the Arizona Supreme Court, which
also support a finding of coercion. Fulminante
possesses low average to average intelligence; he
dropped out of school in the fourth grade. Record
88i, 88o. He is short in stature and slight in build.
Id., at 88. Although he had been in prison before,
ibid., he had not always adapted well to the stress
of prison life. While incarcerated at the age of 26,
he had "felt threatened by the [prison]
population," id., at 88x, and he therefore
requested that he be placed in protective custody.
Once there, however, he was unable to cope with
the isolation and was admitted to a psychiatric
hospital. Id., at 88t-88b1. The Court has
previously recognized that factors such as these
are relevant in determining whether a defendant's
will has been overborne. See, e. g., Payne v.
Arkansas, 356 U.S. 560, 567 (1958) (lack of
education); Reck v. Pate, 367 U.S. 433, 441
(1961) (low intelligence). Cf. Schneckloth v.
Bustamonte, 412 U.S. 218, 226 (1973) (listing
potential factors); Culombe v. Connecticut, 367
U.S. 568, 602 (1961) (same). In addition, we note
that Sarivola's position as Fulminante's friend
might well have made the latter particularly
susceptible to the former's entreaties. See Spano
v. New York, 360 U.S. 315, 323 (1959).


[*287] [***LEdHR3] [3]We normally give great
deference to the factual findings of the state court. Davis
v. North Carolina, 384 U.S. 737, 741 (1966); Haynes v.
Washington, 373 U.S. 503, 515 (1963); Culombe v.
Connecticut, 367 U.S. 568, 603-604 (1961). Nevertheless,
"the ultimate issue of 'voluntariness' is a legal question
requiring independent federal determination." Miller v.
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Fenton, 474 U.S. 104, 110 (1985). See also Mincey v.
Arizona, 437 U.S. 385, 398 (1978); Davis, supra, at
741-742; Haynes, supra, at 515; Chambers v. Florida,
309 U.S. 227, 228-229 (1940).


[***LEdHR1D] [1D] [***LEdHR2B] [2B]
[***LEdHR4] [4]Although the question is a close one,
we agree with the Arizona Supreme Court's conclusion
that Fulminante's confession was coerced. 3 The Arizona
Supreme Court found a credible threat of physical
violence unless Fulminante confessed. Our cases have
made clear that a finding of coercion [**1253] need not
depend upon actual violence by a government agent; 4 a
credible threat is sufficient. As we have said, "coercion
can be mental as well as physical, and . . . the blood of
the accused is not the only hallmark of an
unconstitutional inquisition." Blackburn v. Alabama, 361
U.S. 199, 206 [***317] (1960). See also Culombe,
supra, at 584; Reck v. Pate, 367 U.S. 433, 440-441
(1961); Rogers v. Richmond, 365 U.S. 534, 540 (1961);
Payne v. Arkansas, 356 U.S. 560, 561 [*288] (1958);
Watts v. Indiana, 338 U.S. 49, 52 (1949). As in Payne,
where the Court found that a confession was coerced
because the interrogating police officer had promised that
if the accused confessed, the officer would protect the
accused from an angry mob outside the jailhouse door,
356 U.S., at 564-565, 567, so too here, the Arizona
Supreme Court found that it was fear of physical
violence, absent protection from his friend (and
Government agent) Sarivola, which motivated
Fulminante to confess. Accepting the Arizona court's
finding, permissible on this record, that there was a
credible threat of physical violence, we agree with its
conclusion that Fulminante's will was overborne in such a
way as to render his confession the product of coercion.
[***LEdHR1E] [1E] [***LEdHR1F] [1F]


3 Our prior cases have used the terms "coerced
confession" and "involuntary confession"
interchangeably "by way of convenient
shorthand." Blackburn v. Alabama, 361 U.S. 199,
207 (1960). We use the former term throughout
this opinion, as that is the term used by the
Arizona Supreme Court.
4 The parties agree that Sarivola acted as an
agent of the Government when he questioned
Fulminante about the murder and elicited the
confession. Brief for Petitioner 19; Brief for
Respondent 2.


III


Four of us, Justices Marshall, Blackmun, Stevens,
and myself, would affirm the judgment of the Arizona
Supreme Court on the ground that the harmless-error rule
is inapplicable to erroneously admitted coerced
confessions. We thus disagree with the Justices who have
a contrary view.


The majority today abandons what until now the
Court has regarded as the "axiomatic [proposition] that a
defendant in a criminal case is deprived of due process of
law if his conviction is founded, in whole or in part, upon
an involuntary confession, without regard for the truth or
falsity of the confession, Rogers v. Richmond, 365 U.S.
534 [(1961)], and even though there is ample evidence
aside from the confession to support the conviction.
Malinski v. New York, 324 U.S. 401 [(1945)]; Stroble v.
California, 343 U.S. 181 [(1952)]; Payne v. Arkansas,
356 U.S. 560." Jackson v. Denno, 378 U.S. 368, 376
(1964). The Court has repeatedly stressed that the view
that the admission of a coerced confession can be
harmless error because of the other evidence to support
the verdict is "an impermissible doctrine," Lynumn v.
Illinois, 372 U.S. 528, 537 (1963); for "the admission in
evidence, [*289] over objection, of the coerced
confession vitiates the judgment because it violates the
Due Process Clause of the Fourteenth Amendment,"
Payne, supra, at 568. See also Rose v. Clark, 478 U.S.
570, 578, n. 6 (1986); New Jersey v. Portash, 440 U.S.
450, 459 (1979); Lego v. Twomey, 404 U.S. 477, 483
(1972); Chapman v. California, 386 U.S. 18, 23, and n. 8
(1967); Haynes v. Washington, supra, at 518; Blackburn
v. Alabama, supra, at 206; Spano v. New York, 360 U.S.
315, 324 (1959); Brown v. Allen, 344 U.S. 443, 475
[***318] (1953); Stroble v. California, 343 U.S. 181,
190 (1952); Gallegos v. Nebraska, 342 U.S. 55, 63
(1951); Haley v. Ohio, 332 U.S. 596, 599 [**1254]
(1948); Malinski v. New York, 324 U.S. 401, 404 (1945);
Lyons v. Oklahoma, 322 U.S. 596, 597, n. 1 (1944). As
the decisions in Haynes and Payne, supra, show, the rule
was the same even when another confession of the
defendant had been properly admitted into evidence.
Today, a majority of the Court, without any justification,
cf. Arizona v. Rumsey, 467 U.S. 203, 212 (1984),
overrules this vast body of precedent without a word and
in so doing dislodges one of the fundamental tenets of our
criminal justice system.


In extending to coerced confessions the
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harmless-error rule of Chapman v. California, supra, the
majority declares that because the Court has applied that
analysis to numerous other "trial errors," there is no
reason that it should not apply to an error of this nature as
well. The four of us remain convinced, however, that we
should abide by our cases that have refused to apply the
harmless-error rule to coerced confessions, for a coerced
confession is fundamentally different from other types of
erroneously admitted evidence to which the rule has been
applied. Indeed, as the majority concedes, Chapman
itself recognized that prior cases "have indicated that
there are some constitutional rights so basic to a fair trial
that their infraction can never be treated as harmless
error," and it placed in that category the constitutional
rule against using a defendant's coerced confession
against [*290] him at his criminal trial. 386 U.S., at 23,
and n. 8 (emphasis added). Moreover, cases since
Chapman have reiterated the rule that using a defendant's
coerced confession against him is a denial of due process
of law regardless of the other evidence in the record aside
from the confession. Lego v. Twomey, supra, at 483;
Mincey v. Arizona, 437 U.S., at 398; New Jersey v.
Portash, supra, at 459; Rose v. Clark, supra, at 577, 578,
and n. 6.


Chapman specifically noted three constitutional
errors that could not be categorized as harmless error:
using a coerced confession against a defendant in a
criminal trial, depriving a defendant of counsel, and
trying a defendant before a biased judge. The majority
attempts to distinguish the use of a coerced confession
from the other two errors listed in Chapman first by
distorting the decision in Payne, and then by drawing a
meaningless dichotomy between "trial errors" and
"structural defects" in the trial process. Viewing Payne
as merely rejecting a test whereby the admission of a
coerced confession could stand if there were "sufficient
evidence," other than the confession, to support the
conviction, the majority suggests that the Court in Payne
might have reached a different result had it been
considering a harmless-error test. Post, at 309 (opinion
of Rehnquist, C.J.). It is clear, though, that in Payne the
Court recognized that regardless of the amount of
[***319] other evidence, "the admission in evidence,
over objection, of the coerced confession vitiates the
judgment," because "where, as here, a coerced confession
constitutes a part of the evidence before the jury and a
general verdict is returned, no one can say what credit
and weight the jury gave to the confession." 356 U.S., at
568. The inability to assess its effect on a conviction


causes the admission at trial of a coerced confession to
"defy analysis by 'harmless-error' standards," cf. post, at
309 (opinion of Rehnquist, C.J.), just as certainly as do
deprivation of counsel and trial before a biased judge.


[*291] The majority also attempts to distinguish
"trial errors" which occur "during the presentation of the
case to the jury," post, at 307, and which it deems
susceptible to harmless-error analysis, from "structural
defects in the constitution of the trial mechanism,"
[**1255] post, at 309, which the majority concedes
cannot be so analyzed. This effort fails, for our
jurisprudence on harmless error has not classified so
neatly the errors at issue. For example, we have held
susceptible to harmless-error analysis the failure to
instruct the jury on the presumption of innocence,
Kentucky v. Whorton, 441 U.S. 786 (1979), while finding
it impossible to analyze in terms of harmless error the
failure to instruct a jury on the reasonable doubt standard,
Jackson v. Virginia, 443 U.S. 307, 320, n. 14 (1979).
These cases cannot be reconciled by labeling the former
"trial error" and the latter not, for both concern the exact
same stage in the trial proceedings. Rather, these cases
can be reconciled only by considering the nature of the
right at issue and the effect of an error upon the trial. A
jury instruction on the presumption of innocence is not
constitutionally required in every case to satisfy due
process, because such an instruction merely offers an
additional safeguard beyond that provided by the
constitutionally required instruction on reasonable doubt.
See Whorton, supra, at 789; Taylor v. Kentucky, 436 U.S.
478, 488-490 (1978). While it may be possible to analyze
as harmless the omission of a presumption of innocence
instruction when the required reasonable-doubt
instruction has been given, it is impossible to assess the
effect on the jury of the omission of the more
fundamental instruction on reasonable doubt. In addition,
omission of a reasonable-doubt instruction, though a
"trial error," distorts the very structure of the trial because
it creates the risk that the jury will convict the defendant
even if the State has not met its required burden of proof.
Cf. Cool v. United States, 409 U.S. 100, 104 (1972); In
re Winship, 397 U.S. 358, 364 (1970).


[*292] These same concerns counsel against
applying harmless-error analysis to the admission of a
coerced confession. A defendant's confession is
"probably the most probative and damaging evidence that
can be admitted against him," Cruz v. New York, 481 U.S.
186, 195 (1987) (White, J., dissenting), so damaging that
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a jury should not be expected to ignore it even if told to
do so, Bruton v. United States, 391 U.S. 123, 140
[***320] (1968) (White, J., dissenting), and because in
any event it is impossible to know what credit and weight
the jury gave to the confession. Cf. Payne, supra, at 568.
Concededly, this reason is insufficient to justify a per se
bar to the use of any confession. Thus, Milton v.
Wainwright, 407 U.S. 371 (1972), applied harmless-error
analysis to a confession obtained and introduced in
circumstances that violated the defendant's Sixth
Amendment right to counsel. 5 Similarly, the Courts of
Appeals have held that the introduction of incriminating
statements taken from defendants in violation of Miranda
v. Arizona, 384 U.S. 436 (1966), is subject to treatment as
harmless error. 6


5 In Satterwhite v. Texas, 486 U.S. 249 (1988),
and Moore v. Illinois, 434 U.S. 220 (1977), the
harmless-error rule was applied to the admission
of evidence in violation of the Sixth Amendment
Counsel Clause, but in neither case did the error
involve admitting a confession or an
incriminating statement of the defendant, which
was the case in Milton v. Wainwright.
6 Howard v. Pung, 862 F. 2d 1348, 1351 (CA8
1988), cert. denied, 492 U.S. 920 (1989); United
States v. Johnson, 816 F. 2d 918, 923 (CA3
1987); Bryant v. Vose, 785 F. 2d 364, 367 (CA1),
cert. denied, 477 U.S. 907 (1986); Martin v.
Wainwright, 770 F. 2d 918, 932 (CA11 1985),
modified, 781 F. 2d 185, cert. denied, 479 U.S.
909 (1986); United States v. Ramirez, 710 F. 2d
535, 542-543 (CA9 1983); Harryman v. Estelle,
616 F. 2d 870, 875 (CA5) (en banc), cert. denied,
449 U.S. 860 (1980).


[**1256] Nevertheless, in declaring that it is
"impossible to create a meaningful distinction between
confessions elicited in violation of the Sixth Amendment
and those in violation of the Fourteenth Amendment,"
post, at 312 (opinion of Rehnquist, C.J.), the majority
overlooks the obvious. Neither Milton v. Wainwright nor
any of the other cases upon which [*293] the majority
relies involved a defendant's coerced confession, nor
were there present in these cases the distinctive reasons
underlying the exclusion of coerced incriminating
statements of the defendant. 7 First, some coerced
confessions may be untrustworthy. Jackson v. Denno,
378 U.S., at 385-386; Spano v. New York, 360 U.S., at
320. Consequently, admission of coerced confessions


may distort the truth-seeking function of the trial upon
which the majority focuses. More importantly, however,
the use of coerced confessions, "whether true or false," is
forbidden "because the methods used to extract them
offend an underlying principle in the enforcement of our
criminal law: that ours is an accusatorial and not an
inquisitorial system -- a system in which the State must
establish guilt by evidence independently and freely
secured and may not by coercion prove its charge against
an accused out of his own mouth," Rogers v. Richmond,
365 U.S., at 540-541; see also Lego, 404 U.S., at 485.
[***321] This reflects the "strongly felt attitude of our
society that important human values are sacrificed where
an agency of the government, in the course of securing a
conviction, wrings a confession out of an accused against
his will," Blackburn v. Alabama, 361 U.S., at 206-207, as
well as "the deep-rooted feeling that the police must obey
the law while enforcing the law; that in the end life and
liberty can be as much endangered from illegal methods
used to convict those thought to be criminals as from the
actual criminals themselves," Spano, supra, at 320-321.
Thus, permitting a coerced confession to be part of the
evidence on which a jury is free to base its verdict of
guilty is inconsistent with the thesis that ours is not an
[*294] inquisitorial system of criminal justice. Cf.
Chambers v. Florida, 309 U.S., at 235-238.


7 The same can be said of the Miranda cases.
As the Court has recognized, a Miranda violation
"does not mean that the statements received have
actually been coerced, but only that the courts will
presume the privilege against compulsory
self-incrimination has not been intelligently
exercised." Oregon v. Elstad, 470 U.S. 298, 310
(1985). See also New York v. Quarles, 467 U.S.
649, 654 (1984).


As the majority concedes, there are other
constitutional errors that invalidate a conviction even
though there may be no reasonable doubt that the
defendant is guilty and would be convicted absent the
trial error. For example, a judge in a criminal trial "is
prohibited from entering a judgment of conviction or
directing the jury to come forward with such a verdict,
see Sparf & Hansen v. United States, 156 U.S. 51, 105
(1895); Carpenters v. United States, 330 U.S. 395, 408
(1947), regardless of how overwhelmingly the evidence
may point in that direction." United States v. Martin
Linen Supply Co., 430 U.S. 564, 572-573 (1977). A
defendant is entitled to counsel at trial, Gideon v.
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Wainwright, 372 U.S. 335 (1963), and as Chapman
recognized, violating this right can never be harmless
error. 386 U.S., at 23, and n. 8. See also White v.
Maryland, 373 U.S. 59 (1963), where a conviction was
set aside because the defendant had not had counsel at a
preliminary hearing without regard to the showing of
prejudice. In Vasquez v. Hillery, 474 U.S. 254 (1986), a
defendant was found guilty beyond reasonable doubt, but
the conviction had been set aside because of the unlawful
exclusion of members of the defendant's [**1257] race
from the grand jury that indicted him, despite
overwhelming evidence of his guilt. The error at the
grand jury stage struck at fundamental values of our
society and "undermined the structural integrity of the
criminal tribunal itself, and [was] not amenable to
harmless-error review." Id., at 263-264. Vasquez, like
Chapman, also noted that rule of automatic reversal when
a defendant is tried before a judge with a financial
interest in the outcome, Tumey v. Ohio, 273 U.S. 510, 535
(1927), despite a lack of any indication that bias
influenced the decision. Waller v. Georgia, 467 U.S. 39,
49 (1984), recognized that violation of the guarantee of a
public trial required reversal without any showing of
prejudice and even though the values [*295] of a public
trial may be intangible and unprovable in any particular
case.


The search for truth is indeed central to our system
of justice, but [***322] "certain constitutional rights are
not, and should not be, subject to harmless-error analysis
because those rights protect important values that are
unrelated to the truth-seeking function of the trial." Rose
v. Clark, 478 U.S., at 587 (Stevens, J., concurring in
judgment). The right of a defendant not to have his
coerced confession used against him is among those
rights, for using a coerced confession "aborts the basic
trial process" and "renders a trial fundamentally unfair."
Id., at 577, 578, n. 6.


For the foregoing reasons the four of us would
adhere to the consistent line of authority that has
recognized as a basic tenet of our criminal justice system,
before and after both Miranda and Chapman, the
prohibition against using a defendant's coerced
confession against him at his criminal trial. Stare decisis
is "of fundamental importance to the rule of law," Welch
v. Texas Dept. of Highways and Public Transportation,
483 U.S. 468, 494 (1987); the majority offers no
convincing reason for overturning our long line of
decisions requiring the exclusion of coerced confessions.


IV


[***LEdHR5A] [5A] [***LEdHR6A] [6A]
[***LEdHR7] [7] [***LEdHR8] [8]Since five Justices
have determined that harmless-error analysis applies to
coerced confessions, it becomes necessary to evaluate
under that ruling the admissibility of Fulminante's
confession to Sarivola. Cf. Pennsylvania v. Union Gas
Co., 491 U.S. 1, 45 (1989) (White, J., concurring in
judgment in part and dissenting in part); id., at 57
(O'Connor, J., dissenting). Chapman v. California, 386
U.S., at 24, made clear that "before a federal
constitutional error can be held harmless, the court must
be able to declare a belief that it was harmless beyond a
reasonable doubt." The Court has the power to review the
record de novo in order to determine an error's
harmlessness. See ibid.; Satterwhite v. [*296] Texas,
486 U.S., at 258. In so doing, it must be determined
whether the State has met its burden of demonstrating
that the admission of the confession to Sarivola did not
contribute to Fulminante's conviction. Chapman, supra,
at 26. Five of us are of the view that the State has not
carried its burden and accordingly affirm the judgment of
the court below reversing petitioner's conviction.


[***LEdHR9] [9]A confession is like no other
evidence. Indeed, "the defendant's own confession is
probably the most probative and damaging evidence that
can be admitted against him. . . . The admissions of a
defendant come from the actor himself, the most
knowledgeable and unimpeachable source of information
about his past conduct. Certainly, confessions have
profound impact on the jury, so much so that we may
justifiably doubt its ability to put them out of mind even
if told to do so." Bruton v. United States, 391 U.S., at
139-140 (White, J., dissenting). See also Cruz v. New
York, 481 U.S., at 195 (White, J., dissenting) (citing
Bruton). [**1258] While some statements by a
defendant may concern isolated aspects of the crime or
may be incriminating only when [***323] linked to
other evidence, a full confession in which the defendant
discloses the motive for and means of the crime may
tempt the jury to rely upon that evidence alone in
reaching its decision. In the case of a coerced confession
such as that given by Fulminante to Sarivola, the risk that
the confession is unreliable, coupled with the profound
impact that the confession has upon the jury, requires a
reviewing court to exercise extreme caution before
determining that the admission of the confession at trial
was harmless.
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In the Arizona Supreme Court's initial opinion, in
which it determined that harmless-error analysis could be
applied to the confession, the court found that the
admissible second confession to Donna Sarivola rendered
the first confession to Anthony Sarivola cumulative. 161
Ariz., at 245-246, 778 P. 2d, at 610-611. The court also
noted that circumstantial physical evidence concerning
the wounds, the ligature around Jeneane's neck, the
location of the body, and the presence of [*297]
motorcycle tracks at the scene corroborated the second
confession. Ibid. The court concluded that "due to the
overwhelming evidence adduced from the second
confession, if there had not been a first confession, the
jury would still have had the same basic evidence to
convict" Fulminante. Id., at 246, 778 P. 2d, at 611.


[***LEdHR5B] [5B]We have a quite different
evaluation of the evidence. Our review of the record
leads us to conclude that the State has failed to meet its
burden of establishing, beyond a reasonable doubt, that
the admission of Fulminante's confession to Anthony
Sarivola was harmless error. Three considerations compel
this result.


First, the transcript discloses that both the trial court
and the State recognized that a successful prosecution
depended on the jury believing the two confessions.
Absent the confessions, it is unlikely that Fulminante
would have been prosecuted at all, because the physical
evidence from the scene and other circumstantial
evidence would have been insufficient to convict.
Indeed, no indictment was filed until nearly two years
after the murder. 8 App. 2. Although the police had
suspected Fulminante from the beginning, as the
prosecutor acknowledged in his opening statement to the
jury, "What brings us to Court, what makes this case
fileable, and prosecutable and triable is that later, Mr.
Fulminante confesses this crime to Anthony Sarivola and
later, to Donna Sarivola, his wife." Id., at 65-66. After
trial began, during a renewed hearing on Fulminante's
motion to suppress, the trial court opined, "You know, I
think from what little I know about this trial, the
character of this man [Sarivola] for truthfulness or
untruthfulness and his credibility is the centerpiece of this
case, is it not?" The prosecutor responded, "It's very
important, there's no doubt." Id., at 62. Finally, in his
[*298] closing argument, the prosecutor prefaced his
discussion of the two confessions by conceding: "We
have a lot of [circumstantial] evidence that indicates that
this is [***324] our suspect, this is the fellow that did it,


but it's a little short as far as saying that it's proof that he
actually put the gun to the girl's head and killed her. So
it's a little short of that. We recognize that." 10 Tr. 75
(Dec. 17, 1985).


8 Although Fulminante had allegedly confessed
to Donna Sarivola several months previously,
police did not yet know of this confession, which
Anthony Sarivola did not mention to them until
June 1985. App. 90-92. They did, however,
know of the first confession, which Fulminante
had given to Anthony Sarivola nearly a year
before.


Second, the jury's assessment of the confession to
Donna Sarivola could easily have depended in large part
on the presence of the confession to Anthony Sarivola.
Absent the admission at trial of the first confession, the
jurors might have found Donna Sarivola's story
unbelievable. Fulminante's confession to Donna Sarivola
allegedly occurred in May 1984, on the day he was
released from Ray [**1259] Brook, as she and Anthony
Sarivola drove Fulminante from New York to
Pennsylvania. Donna Sarivola testified that Fulminante,
whom she had never before met, confessed in detail
about Jeneane's brutal murder in response to her casual
question concerning why he was going to visit friends in
Pennsylvania instead of returning to his family in
Arizona. App. 167-168. Although she testified that she
was "disgusted" by Fulminante's disclosures, id., at 169,
she stated that she took no steps to notify authorities of
what she had learned, id., at 172-173. In fact, she
claimed that she barely discussed the matter with
Anthony Sarivola, who was in the car and overheard
Fulminante's entire conversation with Donna. Id., at
174-175. Despite her disgust for Fulminante, Donna
Sarivola later went on a second trip with him. Id., at
173-174. Although Sarivola informed authorities that he
had driven Fulminante to Pennsylvania, he did not
mention Donna's presence in the car or her conversation
with Fulminante. Id., at 159-161. Only when questioned
by authorities in June 1985 did Anthony Sarivola
belatedly recall the confession to Donna more than a year
before, and only then did he ask if she would be willing
to discuss the matter with authorities. Id., at 90-92.


[*299] [***LEdHR5C] [5C]Although some of the
details in the confession to Donna Sarivola were
corroborated by circumstantial evidence, many, including
details that Jeneane was choked and sexually assaulted,
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were not. Id., at 186-188. As to other aspects of the
second confession, including Fulminante's motive and
state of mind, the only corroborating evidence was the
first confession to Anthony Sarivola. 9 No. CR 142821
(Super. Ct. Maricopa [***325] County, Ariz., Feb. 11,
1986), pp. 3-4. Thus, contrary to what the Arizona
Supreme Court found, it is clear that the jury might have
believed that the two confessions reinforced and
corroborated each other. For this reason, one confession
was not merely cumulative of the other. While in some
cases two confessions, delivered on different occasions to
different listeners, might be viewed as being independent
of each other, cf. Milton v. Wainwright, 407 U.S. 371
(1972), it strains credulity to think that the jury so viewed
the two confessions in this case, especially given the
close relationship between Donna and Anthony Sarivola.
[***LEdHR5D] [5D]


9 The inadmissible confession to Anthony
Sarivola was itself subject to serious challenge.
Sarivola's lack of moral integrity was
demonstrated by his testimony that he had worked
for organized crime during the time he was a
uniformed police officer. App. 74-75, 104-105.
His overzealous approach to gathering
information for which he would be paid by
authorities, id., at 79, was revealed by his
admission that he had fabricated a tape recording
in connection with an earlier, unrelated FBI
investigation, id., at 96-98. He received
immunity in connection with the information he
provided. Id., at 129. His eagerness to get in and
stay in the federal Witness Protection Program
provided a motive for giving detailed information
to authorities. Id., at 114, 129-131. During his
first report of the confession, Sarivola failed to
hint at numerous details concerning an alleged
sexual assault on Jeneane; he mentioned them for
the first time more than a year later during further
interrogation, at which he also recalled, for the
first time, the confession to Donna Sarivola. Id.,
at 90-92, 148-149. The impeaching effect of each
of these factors was undoubtedly undercut by the
presence of the second confession, which, not
surprisingly, recounted a quite similar story and
thus corroborated the first confession. Thus, each
confession, though easily impeachable if viewed
in isolation, became difficult to discount when
viewed in conjunction with the other.


[*300] The jurors could also have believed that
Donna Sarivola had a motive to lie about the confession
in order to assist her husband. Anthony Sarivola received
significant benefits from federal authorities, including
payment for information, immunity from prosecution,
and eventual placement in the federal Witness Protection
Program. App. 79, 114, 129-131. In addition, the jury
might have found Donna motivated by her own desire for
favorable treatment, for she, too, was ultimately placed in
the Witness Protection Program. Id., at 176, 179-180.


[***LEdHR5E] [5E] [***LEdHR10A]
[10A]Third, the admission of the first confession led to
the admission of other evidence prejudicial to
Fulminante. For example, the State [**1260]
introduced evidence that Fulminante knew of Sarivola's
connections with organized crime in an attempt to explain
why Fulminante would have been motivated to confess to
Sarivola in seeking protection. Id., at 45-48, 67. Absent
the confession, this evidence would have had no
relevance and would have been inadmissible at trial. The
Arizona Supreme Court found that the evidence of
Sarivola's connections with organized crime reflected on
Sarivola's character, not Fulminante's, and noted that the
evidence could have been used to impeach Sarivola. 161
Ariz., at 245-246, 778 P. 2d, at 610-611. This analysis
overlooks the fact that had the confession not been
admitted, there would have been no reason for Sarivola to
testify and thus no need to impeach his testimony.
Moreover, we cannot agree that the evidence did not
reflect on Fulminante's character as well, for it depicted
him as someone who willingly sought out the company of
criminals. It is quite possible that this evidence led the
jury to view Fulminante as capable of murder. 10


[***LEdHR10B] [10B]


10 Fulminante asserts that other prejudicial
evidence, including his prior felony convictions
and incarcerations, and his prison reputation for
untruthfulness, likewise would not have been
admitted had the confession to Sarivola been
excluded. Brief for Respondent 31-32. Because
we find that the admission of the confession was
not harmless in any event, we express no opinion
as to the effect any of this evidence might have
had on Fulminante's conviction.


[*301] [***LEdHR5F] [5F]Finally, although our
concern here is with the effect of the erroneous admission
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of the confession on Fulminante's conviction, it is clear
that the presence of the confession also influenced the
sentencing phase of the trial. Under Arizona law, the trial
judge is the sentencer. Ariz. Rev. Stat. Ann. § 13-703(B)
(1989). At the sentencing hearing, the admissibility of
information regarding aggravating circumstances is
governed by the rules of evidence applicable to criminal
trials. § 13-703(C). In this case, "based upon admissible
evidence [***326] produced at the trial," No. CR
142821, supra, at 2, the judge found that only one
aggravating circumstance existed beyond a reasonable
doubt, i. e., that the murder was committed in "an
especially heinous, cruel, and depraved manner." Ibid.;
see § 13-703(F)(6). In reaching this conclusion, the
judge relied heavily on evidence concerning the manner
of the killing and Fulminante's motives and state of mind
which could only be found in the two confessions. For
example, in labeling the murder "cruel," the judge
focused in part on Fulminante's alleged statements that he
choked Jeneane and made her get on her knees and beg
before killing her. No. CR 142821, supra, at 3.
Although the circumstantial evidence was not
inconsistent with this determination, neither was it
sufficient to make such a finding beyond a reasonable
doubt. Indeed, the sentencing judge acknowledged that
the confessions were only partly corroborated by other
evidence. Ibid.


In declaring that Fulminante "acted with an
especially heinous and depraved state of mind," the
sentencing judge relied solely on the two confessions. Id.,
at 4. While the judge found that the statements in the
confessions regarding the alleged sexual assault on
Jeneane should not be considered on the issue of cruelty
because they were not corroborated by other evidence,
the judge determined that they were worthy of belief on
the issue of Fulminante's state of [*302] mind. Ibid.
The judge then focused on Anthony Sarivola's statement
that Fulminante had made vulgar references to Jeneane
during the first confession, and on Donna Sarivola's
statement that Fulminante had made similar comments to
her. Ibid. Finally, the judge stressed that Fulminante's
alleged comments to the Sarivolas concerning torture,
choking, and sexual assault, "whether they all occurred
or not," ibid., depicted "a man who was bragging and
relishing the crime he committed." Id., at 5.


Although the sentencing judge might have reached
the same conclusions even without [**1261] the
confession to Anthony Sarivola, it is impossible to say so


beyond a reasonable doubt. Furthermore, the judge's
assessment of Donna Sarivola's credibility, and hence the
reliability of the second confession, might well have been
influenced by the corroborative effect of the erroneously
admitted first confession. Indeed, the fact that the
sentencing judge focused on the similarities between the
two confessions in determining that they were reliable
suggests that either of the confessions alone, even when
considered with all the other evidence, would have been
insufficient to permit the judge to find an aggravating
circumstance beyond a reasonable doubt as a requisite
prelude to imposing the death penalty.


[***LEdHR5G] [5G] [***LEdHR6B]
[6B]Because a majority of the Court has determined that
Fulminante's confession to Anthony Sarivola was coerced
and because a majority has determined that admitting this
confession was not harmless beyond a reasonable doubt,
we agree with the Arizona Supreme Court's conclusion
that Fulminante is entitled to a new trial at which the
confession is not admitted. Accordingly the judgment of
the Arizona Supreme Court is


Affirmed.


[***327] Chief Justice Rehnquist, with whom
Justice O'Connor joins, Justice Kennedy and Justice
Souter join as to Parts I and II, and Justice Scalia joins as
to Parts II and [*303] III, delivered the opinion of the
Court with respect to Part II, and a dissenting opinion
with respect to Parts I and III.


The Court today properly concludes that the
admission of an "involuntary" confession at trial is
subject to harmless-error analysis. Nonetheless, the
independent review of the record which we are required
to make shows that respondent Fulminante's confession
was not in fact involuntary. And even if the confession
were deemed to be involuntary, the evidence offered at
trial, including a second, untainted confession by
Fulminante, supports the conclusion that any error here
was certainly harmless.


I


The question whether respondent Fulminante's
confession was voluntary is one of federal law. "Without
exception, the Court's confession cases hold that the
ultimate issue of 'voluntariness' is a legal question
requiring independent federal determination." Miller v.
Fenton, 474 U.S. 104, 110 (1985). In Mincey v. Arizona,
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437 U.S. 385 (1978), we overturned a determination by
the Supreme Court of Arizona that a statement of the
defendant was voluntary, saying "we are not bound by
the Arizona Supreme Court's holding that the statements
were voluntary. Instead, this Court is under a duty to
make an independent evaluation of the record." Id., at
398.


The admissibility of a confession such as that made
by respondent Fulminante depends upon whether it was
voluntarily made. "The ultimate test remains that which
has been the only clearly established test in
Anglo-American courts for two hundred years: the test of
voluntariness. Is the confession the product of an
essentially free and unconstrained choice by its maker?
If it is, if he has willed to confess, it may be used against
him. If it is not, if his will has been overborne and his
capacity for self-determination critically impaired, the
use of his confession offends due process." [*304]
Culombe v. Connecticut, 367 U.S. 568, 602 (1961)
(quoted in Schneckloth v. Bustamonte, 412 U.S. 218,
225-226 (1973)).


In this case the parties stipulated to the basic facts at
the hearing in the Arizona trial court on respondent's
motion to suppress the confession. Anthony Sarivola, an
inmate at the Ray Brook Prison, was a paid confidential
informant for the FBI. While at Ray Brook, various
rumors reached Sarivola that Oreste Fulminante, a fellow
inmate who had befriended Sarivola, had killed his
stepdaughter in Arizona. Sarivola passed these [**1262]
rumors on to his FBI contact, who told him "to find out
more about it." Sarivola, having already discussed the
rumors with the defendant on several occasions, asked
him whether the rumors were true, adding that he might
be in a position to protect Fulminante from physical
recriminations in prison, but that "[he] must tell him the
truth." Fulminante then confessed to Sarivola that he had
in fact killed his stepdaughter in Arizona, and [***328]
provided Sarivola with substantial details about the
manner in which he killed the child. At the suppression
hearing, Fulminante stipulated to the fact that "at no time
did the defendant indicate he was in fear of other inmates
nor did he ever seek Mr. Sarivola's 'protection.'" App.
10. The trial court was also aware, through an excerpt
from Sarivola's interview testimony which the defendant
appended to his reply memorandum, that Sarivola
believed Fulminante's time was "running short" and that
he would "have went out of the prison horizontally." Id.,
at 28. The trial court found that respondent's confession


was voluntary.


The Supreme Court of Arizona stated that the trial
court committed no error in finding the confession
voluntary based on the record before it. But it overturned
the trial court's finding of voluntariness based on the
more comprehensive trial record before it, which
included, in addition to the facts stipulated at the
suppression hearing, a statement made by Sarivola at the
trial that "the defendant had been receiving 'rough
treatment from the guys, and if the defendant would
[*305] tell the truth, he could be protected.'" 161 Ariz.
237, 244, n. 1, 778 P. 2d 602, 609, n. 1 (1989). It also had
before it the presentence report, which showed that
Fulminante was no stranger to the criminal justice
system: He had six prior felony convictions and had been
imprisoned on three prior occasions.


On the basis of the record before it, the Supreme
Court stated:


"Defendant contends that because he
was an alleged child murderer, he was in
danger of physical harm at the hands of
other inmates. Sarivola was aware that
defendant faced the possibility of
retribution from other inmates, and that in
return for the confession with respect to
the victim's murder, Sarivola would
protect him. Moreover, the defendant
maintains that Sarivola's promise was
'extremely coercive' because the 'obvious'
inference from the promise was that his
life would be in jeopardy if he did not
confess. We agree." Id., at 243, 778 P. 2d,
at 608.


Exercising our responsibility to make the
independent examination of the record necessary to
decide this federal question, I am at a loss to see how the
Supreme Court of Arizona reached the conclusion that it
did. Fulminante offered no evidence that he believed that
his life was in danger or that he in fact confessed to
Sarivola in order to obtain the proffered protection.
Indeed, he had stipulated that "at no time did the
defendant indicate he was in fear of other inmates nor did
he ever seek Mr. Sarivola's 'protection.'" App. 10.
Sarivola's testimony that he told Fulminante that "if [he]
would tell the truth, he could be protected," adds little if
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anything to the substance of the parties' stipulation. The
decision of the Supreme Court of Arizona rests on an
assumption that is squarely contrary to this stipulation,
and one that is not supported by any testimony of
Fulminante.


The facts of record in the present case are quite
different from those present in cases where we have
found confessions [*306] to be coerced and involuntary.
Since Fulminante was unaware that Sarivola was an FBI
informant, there existed none of "the danger of coercion
resulting [***329] from the interaction of custody and
official interrogation." Illinois v. Perkins, 496 U.S. 292,
297 (1990). The fact that Sarivola was a government
informant does not by itself render Fulminante's
confession involuntary, since we have consistently
accepted the use of informants in the discovery of
evidence of a crime as a legitimate investigatory
procedure consistent with the Constitution. [**1263]
See, e. g., Kuhlmann v. Wilson, 477 U.S. 436 (1986);
United States v. White, 401 U.S. 745 (1971); Hoffa v.
United States, 385 U.S. 293, 304 (1966). The
conversations between Sarivola and Fulminante were not
lengthy, and the defendant was free at all times to leave
Sarivola's company. Sarivola at no time threatened him
or demanded that he confess; he simply requested that he
speak the truth about the matter. Fulminante was an
experienced habitue of prisons and presumably able to
fend for himself. In concluding on these facts that
Fulminante's confession was involuntary, the Court today
embraces a more expansive definition of that term than is
warranted by any of our decided cases.


II


[***LEdHR11A] [11A]Since this Court's landmark
decision in Chapman v. California, 386 U.S. 18 (1967),
in which we adopted the general rule that a constitutional
error does not automatically require reversal of a
conviction, the Court has applied harmless-error analysis
to a wide range of errors and has recognized that most
constitutional errors can be harmless. See, e. g., Clemons
v. Mississippi, 494 U.S. 738, 752-754 (1990)
(unconstitutionally overbroad jury instructions at the
sentencing stage of a capital case); Satterwhite v. Texas,
486 U.S. 249 (1988) (admission of evidence at the
sentencing stage of a capital case in violation of the Sixth
Amendment Counsel Clause); Carella v. California, 491
U.S. 263, 266 (1989) [*307] (jury instruction containing
an erroneous conclusive presumption); Pope v. Illinois,


481 U.S. 497, 501-504 (1987) (jury instruction misstating
an element of the offense); Rose v. Clark, 478 U.S. 570
(1986) (jury instruction containing an erroneous
rebuttable presumption); Crane v. Kentucky, 476 U.S.
683, 691 (1986) (erroneous exclusion of defendant's
testimony regarding the circumstances of his confession);
Delaware v. Van Arsdall, 475 U.S. 673 (1986) (restriction
on a defendant's right to cross-examine a witness for bias
in violation of the Sixth Amendment Confrontation
Clause); Rushen v. Spain, 464 U.S. 114, 117-118, and n.
2 (1983) (denial of a defendant's right to be present at
trial); United States v. Hasting, 461 U.S. 499 (1983)
(improper comment on defendant's silence at trial, in
violation of the Fifth Amendment Self-Incrimination
Clause); Hopper v. Evans, 456 U.S. 605 (1982) (statute
improperly forbidding trial court's giving a jury
instruction on a lesser included offense in a capital case
in violation of the Due Process Clause); Kentucky v.
Whorton, 441 U.S. 786 [***330] (1979) (failure to
instruct the jury on the presumption of innocence); Moore
v. Illinois, 434 U.S. 220, 232 (1977) (admission of
identification evidence in violation of the Sixth
Amendment Confrontation Clause); Brown v. United
States, 411 U.S. 223, 231-232 (1973) (admission of the
out-of-court statement of a nontestifying codefendant in
violation of the Sixth Amendment Confrontation Clause);
Milton v. Wainwright, 407 U.S. 371 (1972) (confession
obtained in violation of Massiah v. United States, 377
U.S. 201 (1964));Chambers v. Maroney, 399 U.S. 42,
52-53 (1970) (admission of evidence obtained in
violation of the Fourth Amendment); Coleman v.
Alabama, 399 U.S. 1, 10-11 (1970) (denial of counsel at a
preliminary hearing in violation of the Sixth Amendment
Counsel Clause).


[**1264] The common thread connecting these
cases is that each involved "trial error" -- error which
occurred during the presentation of the case to the jury,
and which may therefore [*308] be quantitatively
assessed in the context of other evidence presented in
order to determine whether its admission was harmless
beyond a reasonable doubt. In applying harmless-error
analysis to these many different constitutional violations,
the Court has been faithful to the belief that the
harmless-error doctrine is essential to preserve the
"principle that the central purpose of a criminal trial is to
decide the factual question of the defendant's guilt or
innocence, and promotes public respect for the criminal
process by focusing on the underlying fairness of the trial
rather than on the virtually inevitable presence of
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immaterial error." Van Arsdall, supra, at 681 (citations
omitted).


[***LEdHR12A] [12A] [***LEdHR13] [13]In
Chapman v. California, supra, the Court stated:


"Although our prior cases have indicated
that there are some constitutional rights so
basic to a fair trial that their infraction can
never be treated as harmless error, 8 this
statement in Fahy itself belies any belief
that all trial errors which violate the
Constitution automatically call for
reversal.


8 "See, e. g., Payne v. Arkansas,
356 U.S. 560 (coerced confession);
Gideon v. Wainwright, 372 U.S.
335 (right to counsel); Tumey v.
Ohio, 273 U.S. 510 (impartial
judge)."


Id., at 23.


It is on the basis of this language in Chapman that
Justice White in dissent concludes that the principle of
stare decisis requires us to hold that an involuntary
confession is not subject to harmless-error analysis. We
believe that there are several reasons which lead to a
contrary conclusion. In the first place, the quoted
language from Chapman does not by its terms adopt any
such rule in that case. The language that "although our
prior cases have indicated," coupled with the relegation
of the cases themselves to a footnote, is more
appropriately regarded as a historical reference to the
holdings of these cases. This view is buttressed by an
examination of the opinion in Payne v. Arkansas, 356
U.S. 560 (1958), which is the case referred to for the
proposition that [*309] an involuntary confession may
[***331] not be subject to harmless-error analysis.
There the Court said:


"Respondent suggests that, apart from
the confession, there was adequate
evidence before the jury to sustain the
verdict. But where, as here, an
involuntary confession constitutes a part
of the evidence before the jury and a
general verdict is returned, no one can say


what credit and weight the jury gave to the
confession. And in these circumstances
this Court has uniformly held that even
though there may have been sufficient
evidence, apart from the coerced
confession, to support a judgment of
conviction, the admission in evidence,
over objection, of the coerced confession
vitiates the judgment because it violates
the Due Process Clause of the Fourteenth
Amendment." Id., at 567-568.


It is apparent that the State's argument which the
Court rejected in Payne is not the harmless-error analysis
later adopted in Chapman, but a much more lenient rule
which would allow affirmance of a conviction if the
evidence other than the involuntary confession was
sufficient to sustain the verdict. This is confirmed by the
dissent of Justice Clark in that case, which adopted the
more lenient test. Such a test would, of course -- unlike
the harmless-error test -- make the admission of an
involuntary confession virtually risk free for the State.


[***LEdHR11B] [11B] [***LEdHR12B] [12B]
[***LEdHR14] [14]The admission of an involuntary
confession -- a classic "trial error" -- is markedly
different from the other two constitutional violations
referred to in the Chapman footnote [**1265] as not
being subject to harmless-error analysis. One of those
violations, involved in Gideon v. Wainwright, 372 U.S.
335 (1963), was the total deprivation of the right to
counsel at trial. The other violation, involved in Tumey v.
Ohio, 273 U.S. 510 (1927), was a judge who was not
impartial. These are structural defects in the constitution
of the trial mechanism, which defy analysis by
"harmless-error" standards. The entire conduct of the
trial from beginning to end is obviously [*310] affected
by the absence of counsel for a criminal defendant, just as
it is by the presence on the bench of a judge who is not
impartial. Since our decision in Chapman, other cases
have added to the category of constitutional errors which
are not subject to harmless error the following: unlawful
exclusion of members of the defendant's race from a
grand jury, Vasquez v. Hillery, 474 U.S. 254 (1986); the
right to self-representation at trial, McKaskle v. Wiggins,
465 U.S. 168, 177-178, n. 8 (1984); and the right to
public trial, Waller v. Georgia, 467 U.S. 39, 49, n. 9
(1984). Each of these constitutional deprivations is a
similar structural defect affecting the framework within


Page 20
499 U.S. 279, *308; 111 S. Ct. 1246, **1264;


113 L. Ed. 2d 302, ***330; 1991 U.S. LEXIS 1854







which the trial proceeds, rather than simply an error in
the trial process itself. "Without these basic protections,
a criminal trial cannot reliably serve its function as a
vehicle for determination of guilt or innocence, and no
criminal punishment may be regarded as fundamentally
fair." Rose v. Clark, 478 U.S., at 577-578 (citation
omitted).


[***LEdHR12C] [12C]It is evident from a comparison
of the constitutional violations [***332] which we have
held subject to harmless error, and those which we have
held not, that involuntary statements or confessions
belong in the former category. The admission of an
involuntary confession is a "trial error," similar in both
degree and kind to the erroneous admission of other types
of evidence. The evidentiary impact of an involuntary
confession, and its effect upon the composition of the
record, is indistinguishable from that of a confession
obtained in violation of the Sixth Amendment -- of
evidence seized in violation of the Fourth Amendment --
or of a prosecutor's improper comment on a defendant's
silence at trial in violation of the Fifth Amendment.
When reviewing the erroneous admission of an
involuntary confession, the appellate court, as it does
with the admission of other forms of improperly admitted
evidence, simply reviews the remainder of the evidence
against the defendant to determine whether the admission
of the confession was harmless beyond a reasonable
doubt.


[*311] Nor can it be said that the admission of an
involuntary confession is the type of error which
"transcends the criminal process." This Court has applied
harmless-error analysis to the violation of other
constitutional rights similar in magnitude and importance
and involving the same level of police misconduct. For
instance, we have previously held that the admission of a
defendant's statements obtained in violation of the Sixth
Amendment is subject to harmless-error analysis. In
Milton v. Wainwright, 407 U.S. 371 (1972), the Court
held the admission of a confession obtained in violation
of Massiah v. United States, 377 U.S. 201 (1964), to be
harmless beyond a reasonable doubt. We have also held
that the admission of an out-of-court statement by a
nontestifying codefendant is subject to harmless-error
analysis. Brown v. United States, 411 U.S., at 231-232;
Schneble v. Florida, 405 U.S. 427 (1972); Harrington v.
California, 395 U.S. 250 (1969). The inconsistent
treatment of statements elicited in violation of the Sixth
and Fourteenth Amendments, respectively, can be


supported neither by evidentiary or deterrence concerns
nor by a belief that there is something more
"fundamental" about involuntary confessions. This is
especially true in a case such as this one [**1266] where
there are no allegations of physical violence on behalf of
the police. The impact of a confession obtained in
violation of the Sixth Amendment has the same
evidentiary impact as does a confession obtained in
violation of a defendant's due process rights.
Government misconduct that results in violations of the
Fourth and Sixth Amendments may be at least as
reprehensible as conduct that results in an involuntary
confession. For instance, the prisoner's confession to an
inmate-informer at issue in Milton, which the Court
characterized as implicating the Sixth Amendment right to
counsel, is similar on its facts to the one we face today.
Indeed, experience shows that law enforcement violations
of these constitutional guarantees can involve conduct as
egregious as police conduct used to elicit statements in
violation of the Fourteenth Amendment. It is thus [*312]
impossible to create a meaningful distinction between
confessions elicited in violation of the Sixth [***333]
Amendment and those in violation of the Fourteenth
Amendment.


Of course an involuntary confession may have a
more dramatic effect on the course of a trial than do other
trial errors -- in particular cases it may be devastating to a
defendant -- but this simply means that a reviewing court
will conclude in such a case that its admission was not
harmless error; it is not a reason for eschewing the
harmless-error test entirely. The Supreme Court of
Arizona, in its first opinion in the present case, concluded
that the admission of Fulminante's confession was
harmless error. That court concluded that a second and
more explicit confession of the crime made by
Fulminante after he was released from prison was not
tainted by the first confession, and that the second
confession, together with physical evidence from the
wounds (the victim had been shot twice in the head with
a large calibre weapon at close range and a ligature was
found around her neck) and other evidence introduced at
trial rendered the admission of the first confession
harmless beyond a reasonable doubt. 161 Ariz., at
245-246, 778 P. 2d, at 610-611.


III


I would agree with the finding of the Supreme Court
of Arizona in its initial opinion -- in which it believed
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harmless-error analysis was applicable to the admission
of involuntary confessions -- that the admission of
Fulminante's confession was harmless. Indeed, this seems
to me to be a classic case of harmless error: a second
confession giving more details of the crime than the first
was admitted in evidence and found to be free of any
constitutional objection. Accordingly, I would affirm the
holding of the Supreme Court of Arizona in its initial
opinion and reverse the judgment which it ultimately
rendered in this case.


CONCUR BY: KENNEDY


CONCUR


[*313] Justice Kennedy, concurring in the
judgment.


For the reasons stated by The Chief Justice, I agree
that Fulminante's confession to Anthony Sarivola was not
coerced. In my view, the trial court did not err in
admitting this testimony. A majority of the Court,
however, finds the confession coerced and proceeds to
consider whether harmless-error analysis may be used
when a coerced confession has been admitted at trial.
With the case in this posture, it is appropriate for me to
address the harmless-error issue.


Again for the reasons stated by The Chief Justice, I
agree that harmless-error analysis should apply in the
case of a coerced confession. That said, the court
conducting a harmless-error inquiry must appreciate the
indelible impact a full confession may have on the trier of
fact, as distinguished, for instance, from the impact of an
isolated statement that incriminates the defendant only
when connected with other evidence. If the jury believes
that a defendant has admitted the crime, it doubtless will
be tempted to rest its decision on that evidence alone,
without careful consideration of the other evidence in the
case. Apart, perhaps, from a videotape of the crime, one
would [**1267] have difficulty finding evidence more
damaging to a criminal defendant's plea of innocence.
For the reasons given by Justice White in Part IV of his
opinion, I cannot [***334] with confidence find
admission of Fulminante's confession to Anthony
Sarivola to be harmless error.


The same majority of the Court does not agree on the
three issues presented by the trial court's determination to
admit Fulminante's first confession: whether the
confession was inadmissible because coerced; whether


harmless-error analysis is appropriate; and if so whether
any error was harmless here. My own view that the
confession was not coerced does not command a
majority.


In the interests of providing a clear mandate to the
Arizona Supreme Court in this capital case, I deem it
proper to accept in the case now before us the holding of
five Justices that the [*314] confession was coerced and
inadmissible. I agree with a majority of the Court that
admission of the confession could not be harmless error
when viewed in light of all the other evidence; and so I
concur in the judgment to affirm the ruling of the Arizona
Supreme Court.
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OPINION BY: LAY


OPINION


[*450] LAY, Chief Judge.


David Joseph Longbehn appeals from his judgment
of conviction for making false statements to an agent of
the Federal Bureau of Investigation (FBI) in violation of
18 U.S.C. § 1001. For the reasons discussed below, we
reverse the decision of the district court. 1


1 Magistrate Janice M. Symchych recommended
that Longbehn's oral statement be suppressed for
the same reasons now recited by this court. On the
government's objection, the district court,
conceding that it was presented with a close


question, overruled this recommendation and
denied Longbehn's motion to suppress. The
factual record is virtually undisputed.


[*451] Background


On September 11, 1986, Special Agent Timothy
Shanley of the Minnesota Bureau of Criminal
Apprehension obtained a search warrant authorizing the
search of Longbehn's residence. The affidavit supporting
the [**2] warrant application alleged that Longbehn, a
St. Paul Police Officer, had supplied privileged police
information to his uncle, William Sisson, in exchange for
gratuities. At that time Sisson was under investigation as
the leader of an alleged ring of methamphetamine
manufacturers. Prior to executing the warrant, Agent
Shanley directed Lt. Richard Dugan, head of the St. Paul
Police Narcotics Unit, to locate and transport Longbehn
to his residence so that he would be present during the
execution of the search warrant. Longbehn was located at
the police department firing range where he was detained
until Dugan arrived.


When Dugan arrived at the firing range, he asked
Longbehn to accompany him to his squad car, where he
instructed Longbehn to remove his gun and gunbelt and
place them in the trunk of the squad car. After Longbehn
complied, Dugan informed Longbehn that a search
warrant for his house was being signed and that
Longbehn would have to ride with Dugan to police
headquarters. Dugan gave Longbehn the choice of
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leaving his own vehicle at the firing range or having
another officer drive it. Longbehn was not allowed to
drive his own vehicle.


Dugan and Longbehn then drove to the St. [**3]
Paul Police Annex Building where Longbehn was
instructed to wait outside Deputy Chief Nord's office.
After approximately twenty to thirty minutes, Dugan and
Longbehn proceeded to Longbehn's residence in Dugan's
vehicle where they were met by Agent Shanley and FBI
Agents Michael Kelly and Robert Jacko. After the agents
presented their credentials and the search warrant,
Longbehn was advised by Agent Kelly that the agents
were there to execute the warrant. The ensuing search
lasted approximately sixty to ninety minutes. At least one
of the agents chaperoned Longbehn for the duration of
the entire search.


The record reflects that although Agent Kelly
advised Longbehn that the agents were not at his
residence to conduct an interview, three separate agents
asked Longbehn probing and substantive questions about
the ongoing investigation during the execution of the
search warrant. No Miranda warnings were given.
Questions were first put to Longbehn by Agent Jacko.
Jacko specifically questioned Longbehn about his
relationship to Sisson and his knowledge of Sisson's
livelihood. Jacko also asked Longbehn if Sisson had
requested that Longbehn provide him with police
information. Although [**4] Longbehn acknowledged
that Sisson had made such a request, Longbehn stated
that he had denied Sisson's request. These statements
form the basis of the indictment. The record further
reflects that Agents Kelly and Shanley also asked
Longbehn a series of probing questions concerning
Longbehn's relationship with Sisson, his knowledge of
the activities of Sisson, and items of evidence that had
been seized from Longbehn's residence.


After the search was completed, Dugan returned
Longbehn to police headquarters. At that time, Deputy
Chief Nord instructed Longbehn that he was to surrender
his badge and identification and that he was being placed
on administrative leave until further notice. Longbehn
was also instructed not to have any contact with the
police department. Nord then informed Longbehn that he
was free to leave. Between two-and-one-half to four
hours elapsed from the time Longbehn was confronted by
Dugan at the police firing range until his discharge from
Deputy Chief Nord's office.


Longbehn was subsequently indicted for making
false statements to an agent of the FBI in violation of 18
U.S.C. § 1001. Following his indictment, Longbehn
moved to suppress his statements, to suppress [**5]
certain evidence seized from his residence pursuant to the
execution of the search warrant, and to dismiss the
indictment. The district court denied Longbehn's motions.
[*452] Longbehn then entered a conditional plea of
guilty pursuant to Fed. R. Crim. P. 11(a)(2). This appeal
followed. On appeal, Longbehn maintains that the
statements that form the basis of the indictment were the
product of custodial questioning in the absence of
Miranda warnings. In addition, Longbehn argues that his
statements are not within the prohibition of section 1001.
2 Because we conclude that Longbehn was deprived of
his freedom to such a significant degree as to require
Miranda warnings before questioning, we reverse the
decision of the district court.


2 Longbehn argues that his statements to Agent
Jacko fall within the so-called "exculpatory no"
exception to 18 U.S.C. § 1001. The "exculpatory
no" doctrine provides a defense to prosecution
under section 1001 for an individual who merely
supplies a negative and exculpatory response to
an investigator's questions. See United States v.
Capo, 791 F.2d 1054 (2d Cir. 1986), rev'd on
other grounds, 817 F.2d 947 (2d Cir. 1987) (en
banc); United States v. Medina de Perez, 799 F.2d
540 (9th Cir. 1986); United States v. Tabor, 788
F.2d 714 (11th Cir. 1986); United States v.
Abrahams, 604 F.2d 386 (5th Cir. 1979); United
States v. Chevoor, 526 F.2d 178 (1st Cir. 1975),
cert. denied, 425 U.S. 935, 48 L. Ed. 2d 176, 96 S.
Ct. 1665 (1976). In view of our holding, we need
not address this issue.


[**6] Discussion


As indicated, Longbehn was not given Miranda
warnings at any time on September 11, 1986. The
government maintains Longbehn was not under formal
arrest or in custody at the time, and that therefore there
was no need for the Miranda warnings. The government
also asserts that even if Longbehn were in custody,
Miranda warnings were unnecessary because as a
member of the St. Paul Police Department, Longbehn
was both aware of his rights and how to assert them.


The fact that Longbehn was not formally arrested on
September 11, 1986, does not end our inquiry. The
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formality of "arrest is certainly not a prerequisite to a
finding of custodial interrogation * * *." United States v.
Helmel, 769 F.2d 1306, 1320 (8th Cir. 1985). The full
panoply of protections prescribed by Miranda is required
for official interrogations where "a person has been taken
into custody or otherwise deprived of his freedom of
action in any significant way." Miranda v. Arizona, 384
U.S. 436, 444, 16 L. Ed. 2d 694, 86 S. Ct. 1602 (1966).
Thus, the relevant inquiry in this case is whether
Longbehn's freedom of action was curtailed to a degree
associated with formal arrest. Berkemer v. McCarty, 468
U.S. 420, 440, 82 L. Ed. 2d 317, 104 S. Ct. 3138 (1984).
[**7] In determining whether Longbehn was subjected to
custodial interrogation, we should consider the "totality
of the circumstances." Helmel, 769 F.2d at 1320. In
doing so, we believe that Longbehn's detention and
supervision, in combination with the totality of the events
and physical actions of law enforcement personnel both
before and after the search, deprived Longbehn of his
freedom to such a significant degree as to require
Miranda warnings before he was questioned by law
enforcement personnel.


The record reveals that Longbehn was detained at his
place of employment beyond his usual work hours, and
then compelled to accompany law enforcement officers
on what would otherwise be his own time. Following his
initial detention at the police department firing range, law
enforcement personnel confronted Longbehn and
immediately instructed him to remove his privately
owned gun and gunbelt and place them in the trunk of a
police vehicle where they were secured. Although
Longbehn's vehicle was present at the scene, the police
officers precluded him from using it. Rather, they
required Longbehn to be transported under supervision in
a police vehicle to police headquarters and then [**8] to
his residence. There he was forced to open his home and
submit to the execution of its search by five officers,
during which he was continuously chaperoned and,
despite protestations to the contrary, overtly interrogated
by three separate officers. See Rhode Island v. Innis, 446
U.S. 291, 301, 64 L. Ed. 2d 297, 100 S. Ct. 1682 (1980)
(interrogation includes direct questioning, or any
"practice that the police should know is reasonably likely
to evoke an incriminating response from a suspect
[*453] * * *."). Finally, after the search of his residence
was completed, Longbehn was transported back to police
headquarters. Only after being placed on administrative
leave was Longbehn told by Deputy Chief Nord that he
was free to go.


Although the government maintains that Longbehn
was not deprived of his freedom of action to a significant
degree, we find no evidence presented in this record
which illustrates that Longbehn was free to leave before
being discharged by Nord. Rather, we conclude that
Longbehn's detention was police-dominated, inherently
coercive, and tantamount to a formal arrest. Cf. Wilson v.
Coon, 808 F.2d 688, 690 (8th Cir. 1987). Thus,
Longbehn should have been given Miranda warnings
before he was questioned [**9] by law enforcement
personnel.


We also reject the government's contention that even
if Longbehn were in custody, his position as a police
officer obviates the requirement of a Miranda warning.
The requirement of Miranda warnings is not contingent
either upon a defendant's actual or presumed knowledge
of his rights or on his status but, rather, must be honored
in all instances of custodial interrogation. See United
States v. Espinosa-Orlando, 704 F.2d 507, 514 (11th Cir.
1983); Berkemer, 468 U.S. at 440.


The Constitution precludes the government from
using any statement against an accused in a criminal case
"stemming from custodial interrogation * * * unless it
demonstrates the use of procedural safeguards effective
to secure the privilege against self-incrimination."
Miranda, 384 U.S. at 444. Because Longbehn was
subjected to custodial interrogation without the benefit of
these procedural safeguards, we reverse the judgment of
the district court.


DISSENT BY: FAGG


DISSENT


FAGG, Circuit Judge, dissenting.


I believe this case must be remanded to the district
court for that court to issue a supplemental order stating
the findings of fact that underlie its decision. Thus, I
respectfully [**10] dissent.


After a magistrate conducts a hearing on a motion to
suppress, the magistrate submits to the district court
proposed findings of fact and a recommendation for
disposition. 28 U.S.C. § 636(b)(1)(B). A party may then
file objections. Id. § 636(b)(1). The district court, in
making a de novo determination, id., renders the "final
determination of the facts and the final adjudication,"
H.R. Rep. No. 1609, 94th Cong., 2d Sess. 4, reprinted in
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1976 U.S. Code Cong. & Admin. News 6162, 6163
(quoting Campbell v. United States District Court, 501
F.2d 196, 207 (9th Cir.), cert. denied, 419 U.S. 879, 42 L.
Ed. 2d 119, 95 S. Ct. 143 (1974)) (hereinafter Report);
see Sims v. Wyrick, 552 F. Supp. 748, 750 (W.D. Mo.
1982). In doing so, the court may accept, reject, or
modify the magistrate's proposed findings or
recommendations, 28 U.S.C. § 636(b)(1), and at bottom,
the district court "alone acts as the ultimate
decisionmaker," United States v. Raddatz, 447 U.S. 667,
680, 65 L. Ed. 2d 424, 100 S. Ct. 2406 (1980); see id. at
681-82.


Here, the Government submitted objections to
specific, proposed fact-findings and to the magistrate's
recommendation to grant Longbehn's motion. After
reviewing the record, the district court [**11] rejected
the magistrate's recommendation to grant the motion
because the court concluded Longbehn was not in
custody when he made the false statements. The district
court, however, gave no indication of the findings of fact
that supported its decision. Instead, the court included in
its written decision only that it had "read and reviewed
the transcript * * * [and the] submissions of both parties."


On appeal this court relies on the magistrate's
proposed findings for its factual recitation. Under the
statute, however, the district court must find the facts, and
the magistrate's proposed findings are not binding on that
court. 28 U.S.C. § 636(b) (1); Report, supra, at 3-4, 11,
reprinted in 1976 U.S. Code Cong. & Admin. News at
6163, 6171; see United States v. Shami, 754 F.2d 670,
672 (6th Cir. 1985) (per curiam); Sims, 552 F. Supp. at
750. The district court clearly did not accept the [*454]
proposed findings as its own, and thus, the proposed
findings do not control in this case. In rejecting the
magistrate's recommendation, the district court did not
mention the magistrate's proposed findings. Instead, the
district court stated that its decision was made from "the
totality [**12] of circumstances" and was "based upon
the court's review of the transcript of the proceedings."
Thus, we are in no position to adopt the magistrate's
proposed findings or substitute our own interpretation of
the evidence, see ante at 452-53, for that of the district
court. See Baggett v. Program Resources, Inc., 806 F.2d
178, 181 (8th Cir. 1986); Aetna Casualty & Sur. Co. v.
General Elec. Co., 758 F.2d 319, 327 (8th Cir.1985);
United States v. Minnesota Mining & Mfg. Co., 551 F.2d
1106, 1109 (8th Cir. 1977). In sum, this court cannot use
the district court's failure to articulate its findings as an


invitation to "engage in impermissible appellate
[fact-finding]." Amadeo v. Zant, 486 U.S. 214, 228, 56
U.S.L.W. 4460, 4464, 100 L. Ed. 2d 249, 108 S. Ct. 1771,
1780 (1988).


Undoubtedly, the district court in its de novo review
of the record, which included reading the transcript and
holding oral arguments, made factual determinations to
support its decision to deny Longbehn's motion. In
support of its decision, the district court may have found
persuasive the following evidence in the record not
mentioned by this court: (1) Longbehn was asked to wait
at the firing range after his class was dismissed, but
Lieutenant Dugan [**13] arrived within five to ten
minutes; (2) Lieutenant Dugan told Longbehn he would
like to speak with him, but was careful to ensure the other
officers at the range did not see Dugan with Longbehn to
avoid embarrassing Longbehn; (3) Lieutenant Dugan
asked Longbehn to accompany him to Longbehn's house,
but also told Longbehn he was free to leave; (4)
Longbehn was made aware of the planned search as a
professional courtesy to a fellow officer; (5) officials
repeatedly told Longbehn, an experienced police officer,
that he was not under arrest or in custody; (6) during the
search, Longbehn could have left his home at any time;
(7) Longbehn stated his willingness to cooperate with the
officers, asked whether the search related to his uncle,
and indicated his desire to clarify matters; (8) only after
Longbehn followed Agent Jacko into the bedroom did
Jacko ask Longbehn about his uncle, and Longbehn then
made false statements; and (9) Longbehn initially entered
his home alone while officers waited outside to begin the
search, and thus, Longbehn was allowed access to
anything inside the house including two weapons. This
last point clearly undercuts Longbehn's assertion he was
in custody or significantly [**14] deprived of his
freedom.


If the evidence previously listed played an integral
part in the district court's analysis, this court's reliance on
findings proposed by the magistrate would be misplaced,
particularly in light of the clearly erroneous standard of
review that is applicable here. See United States v.
O'Connell, 841 F.2d 1408, 1414 (8th Cir. 1988). In any
event, we must have the district court's findings to
complete our appellate review. The findings in this case
are the touchstone of an analysis that must be based on
the totality of the circumstances, which "includ[es] the
individual's 'freedom to leave the scene and the purpose,
place and length' of the questioning." Leviston v. Black,
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843 F.2d 302, 304 (8th Cir. 1988) (quoting United States
v. Helmel, 769 F.2d 1306, 1320 (8th Cir. 1985)). Thus,
we should remand to the district court for it to articulate
the fact-findings underlying the court's conclusion
Longbehn was not in custody. See Vekamaf Holland B.V.
v. Pipe Benders, Inc., 671 F.2d 1185, 1186-87 (8th Cir.
1982).


Arguably, under some circumstances, the court may
affirm the district court rather than remand when the
district court has relied on the magistrate's [**15]
summary of the evidence and the full record supports that
summary. See Thompson v. Scurr, 668 F.2d 999, 1004


(8th Cir.), cert. denied, 459 U.S. 883, 74 L. Ed. 2d 153,
103 S. Ct. 189 (1982); see also United States v. Tovar,
687 F.2d 1210, 1215 n.2 (8th Cir. 1982). It is an entirely
different matter, however, for this court to reverse on the
strength of the magistrate's proposed findings or this
[*455] court's own review of the record evidence when
the district court has not completed its fact-finding role.
Without the essential findings of the district court, this
court will be completing the de novo review that is
reserved to the district court.


Accordingly, I would remand to the district court.
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OPINION


[*907] MURPHY, Circuit Judge.


I. INTRODUCTION


Defendant Christopher Lee Rambo was taken into


custody because the police received information that he
was involved with two armed robberies in Greeley,
Colorado. Greeley Police Officer Michael Moran
interviewed Rambo and Rambo eventually confessed to
his role in the robberies. Rambo was charged with two
counts of robbery affecting commerce in violation of 18
U.S.C. § 1951(a), two counts of using a firearm in
furtherance of a crime of violence in violation of 18
U.S.C. § 924 [**2] (c), and one count for being a felon in
possession of a firearm in violation of 18 U.S.C. § 922(g).
Rambo moved to suppress his confession on the grounds
that it had been obtained in violation of his Fifth
Amendment right against self-incrimination. The district
court denied the motion. Rambo pleaded guilty to the two
18 U.S.C. § 924(c) charges, but under his plea agreement
with the government he retained his right to appeal the
district court's decision concerning his motion to
suppress. See Fed. R. Crim. P. 11(a)(2). This court has
jurisdiction pursuant to 28 U.S.C. § 1291. Because we
conclude the police failed to honor Rambo's request to
terminate the interrogation, we reverse and remand.


II. BACKGROUND


Rambo was taken into custody in connection with
two armed robberies. Officer Moran was investigating the
robberies and he interviewed Rambo's suspected
accomplice, Stacey Hinshaw. After his interview with
Hinshaw, Moran conducted a videotaped interview with
Rambo. On the videotape, Rambo can be seen seated in
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an interrogation room with his wrists [**3] and legs
loosely bound, allowing him some freedom of movement.
Moran is seated facing Rambo. The following reflects the
exchange between Rambo and Moran. 1


[*908] Moran: Responsibility is going
to get spread around the table here, ok.


Rambo: [unintelligible]


Moran: Not one hundred percent of it
is falling down on your shoulders. But a
lot of it's gonna be. You know where the
responsibility lies. Y'know, we've been
through this before, y'know. Like I just
told Stacey, y'know, I don't want to put
more on her shoulders than actually,
y'know, needs to be there, y'know. I'm not
gonna hit her with stuff that she's not
responsible for doing. But I am going to
charge her for the stuff that she is
responsible for.


Rambo: What's she getting charged
for?


Moran: She's getting charged with
two aggravated, er, yeah, two aggravated
robberies.


Rambo: Is she gonna get released, or
is she staying in jail?


Moran: I don't know. [pause] You
know if you want to talk to me about this
stuff, that's fine.


Rambo: I was trying to get a feel for
what's going on with her and her kids and
stuff. [unintelligible]


Moran: There's a lotta stuff that's
[**4] gonna go down with her in the next
couple of days. I don't know exactly
what's going to happen with her and her
kids.


Rambo: She gonna get released
tonight?


Moran: I doubt it. [pause] Do you
want to talk to me about this stuff?


Rambo: No. [silence]


Moran: You don't? [pause] OK. [long
pause] That's fine. [pause] But that's what
you're getting charged with.


Rambo: Alright.


Moran: OK?


Rambo: Alright.


Moran: And there's gonna be some
other agencies that are gonna
(unintelligible) . . . too. Some stuff --


Rambo: And I'm gonna stay here?


Moran: You know that. You don't
need me to tell you that.


Rambo: There's a lotta shit that I
don't know . . . . There's a lotta shit that I
wasn't involved with --


Moran: If you think back over the
last two months since you've been out of
prison, all the shit you've been involved in.
Think about this. Think about the towns
that are going to want to talk to you ok?
Or that have stuff on you.


Rambo: Like the Suburban, for
instance. I didn't know it was stolen. I
thought it was Stacey's car, you know. She
had the keys and everything.


Moran: We can talk [**5] about it if
you want to talk about it.


Rambo: I didn't know whether I was
--


Moran: Did these guys (gesturing
backwards) advise you of your Miranda?


Rambo: Yes.


Moran: The warning?


Rambo: Yes. I refused to sign
anything. (unintelligible) trippin' on. We
were just talking about other stuff. All that
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stuff that went down, I don't know, some
of the stuff that I know that was going on,
you know . . . you know coupon stuff,
pawn stuff. I didn't pawn anything, you
know . . . that's my girlfriend, so I went
with her.


Moran: Before we get into this stuff,
Chris, I gotta know if you want to talk to
me, you know what I'm saying? I can't sit
here and talk with you like this if you don't
want to talk to me. So do you want to talk
to me? [*909]


Rambo: That's what I understand . . .


Moran then informed Rambo of his Miranda rights and
Rambo eventually confessed that he had been an active
participant in the two robberies.


1 The transcription set out here begins with a
short exchange which cannot be heard on two of
the copies of the tape submitted on appeal, but can
be heard on the videotape which appears to have
been submitted to the district court.


[**6] After viewing the videotape and hearing
argument from counsel, the district court concluded that
Rambo's statement was admissible because Rambo was
not under interrogation prior to receiving the Miranda
warnings from Moran. 2


2 We admonish defense counsel for failure to
adhere to 10th Cir. R. 28.2(A)(2) which requires
that he attach to appellant's brief a copy of the
transcript pages containing the district court's
order denying appellant's suppression motion.


III. DISCUSSION


In reviewing the district court's denial of a motion to
suppress, we consider the evidence in a light most
favorable to the government and accept the district court's
factual findings unless they are clearly erroneous. United
States v. Glover, 104 F.3d 1570, 1576 (10th Cir. 1997).
We review conclusions of law de novo. Id.


Rambo claims that his confession should have been
suppressed because it was obtained in violation of the
procedural protections set down by the Supreme Court in
Miranda and [**7] its progeny. For the protections of


Miranda to apply, custodial interrogation must be
imminent or presently occurring. United States v.
Bautista, 145 F.3d 1140, 1147 & n.3 (10th Cir. 1998) .
The government argues that the district court was correct
to conclude that Rambo was not under interrogation prior
to Officer Moran's recitation of the Miranda warnings.
We disagree.


While the district court concluded that the lack of
questions indicated there was no interrogation by Moran,
the use of questions is not required to show that
interrogation occurred. In Rhode Island v. Innis, the
Supreme Court held that interrogation encompasses not
only questioning but "any words or actions on the part of
the police (other than those normally attendant to arrest
and custody) that the police should know are reasonably
likely to elicit an incriminating response from the
suspect." 446 U.S. 291, 301, 64 L. Ed. 2d 297, 100 S. Ct.
1682 (1980) (footnote omitted). The test of whether an
interrogation has occurred is an objective one. United
States v. Gay, 774 F.2d 368, 379 n.22 (10th Cir. 1985).
The focus is on the perceptions of a reasonable person in
the suspect's position rather [**8] than the intent of the
investigating officer. Innis, 446 U.S. at 301.


The portion of the interview available on videotape
opens with Moran informing Rambo that much of the
blame will fall on Rambo's shoulders. As the Supreme
Court has recognized, one of the techniques used by
police during interrogation is to "posit the guilt of the
subject." Innis, 446 U.S. at 299 (quotations omitted). The
Court concluded it was "clear that these techniques of
persuasion, no less than express questioning, were
thought, in a custodial setting, to amount to
interrogation." Id. Thus, Moran's first comments are an
example of interrogation explicitly recognized by the
Supreme Court. Moreover, other questions and comments
recorded on the videotape support the conclusion that
Rambo was under interrogation.


Given the context, Moran's comment "if you want to
talk to me about this stuff, that's fine," is fairly
understood as an attempt to refocus the discussion on the
robberies. Moran reiterates this invitation four times
during the course of the interview. These repeated
attempts to discuss [*910] the crime under investigation
were reasonably likely to produce an incriminating [**9]
response.


While the government claims that Moran's only goal
was to obtain a waiver of the right to remain silent, that
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assertion ignores the appropriate test for determining if an
interrogation occurred. 3 It is true that an investigating
officer's intention may be relevant, but it is the
objectively measured tendency of an action to elicit an
incriminating response which is ultimately determinative.
Innis, 443 U.S. at 301 & n.7. As we have described
above, Moran's interaction with Rambo was reasonably
likely to produce incriminating information and,
therefore, Rambo was under interrogation.


3 The government also argues that the district
court found that "[Moran] on the tape is obviously
trying to avoid a situation where the defendant
talks or says things without being Mirandized."
The government's reliance on this finding,
however, is misplaced. As noted above, Moran's
intent is not controlling. If anything, Moran's
concern about un-Mirandized statements would
seem to indicate an awareness that his interview
with Rambo was likely to produce incriminating
information.


[**10] Because Rambo was under custodial
interrogation, the procedural protections of Miranda
apply. The government argues, however, that Moran was
not required to cut off the interrogation because Rambo
failed to unequivocally invoke his right to remain silent.


In the relevant exchange, Moran asked Rambo, "Do
you want to talk to me about this stuff?" Given Moran's
earlier comments, it is clear that he is referring to the
robberies. In response to Moran's question, Rambo says,
"No."


In order to determine if a suspect invoked the right to
remain silent, we examine the entire context of the
relevant statement for a clear and unambiguous assertion
of the right to remain silent. See United States v. Johnson,
56 F.3d 947, 955 (8th Cir. 1995). Under the
circumstances of this case, Rambo's refusal to discuss the
robberies was a clear and unambiguous invocation of his
right to remain silent.


The government asserts that Rambo's statement was
ambiguous in the context of the ongoing discussion
because Rambo failed to state that he did not want to
speak with any officer and never requested an attorney.
That Rambo did not request an attorney is certainly
irrelevant to the question [**11] of whether he invoked
his right to remain silent. Although the context and
nuances of a request to end questioning can create


ambiguity, they cannot overcome a clear expression of
the desire to remain silent. See United States v. March,
999 F.2d 456, 460 (10th Cir. 1993) (stating that
interpretation of whether the defendant invoked his right
to counsel is "only required where the defendant's words,
understood as ordinary people would understand them,
are ambiguous." (quotation omitted)). In this case, Moran
asked Rambo if he wanted to discuss the "stuff," i.e. the
robberies, and Rambo said "No." There is no nuance nor
context to vary the unequivocal meaning of Rambo's
single word, monosyllabic response. His response, "No,"
could only mean an invocation of his right to remain
silent.


If Rambo invoked his right to remain silent and
Moran failed to "scrupulously honor[]" that right,
Rambo's confession must be suppressed. 4 Michigan v.
[*911] Mosley, 423 U.S. 96, 103, 46 L. Ed. 2d 313, 96 S.
Ct. 321 (1975) (quotation omitted). In United States v.
Glover, we discussed the factors articulated in Mosley to
determine whether the police may reinitiate interrogation
after [**12] the right to remain silent has been invoked:


Officers can reinitiate questioning only
if: (1) at the time the defendant invoked
his right to remain silent, the questioning
ceased; (2) a substantial interval passed
before the second interrogation; (3) the
defendant was given a fresh set of
Miranda warnings; (4) the subject of the
second interrogation was unrelated to the
first.


104 F.3d at 1580. 5 In Mosley, the Supreme Court noted
that the "critical safeguard" associated with the right to
remain silent in Miranda was the "right to cut off
questioning." 423 U.S. at 103 (quotation omitted).


4 The Government asserts that Rambo failed to
argue below that his right to remain silent was not
scrupulously honored and that the district court
failed to make the relevant findings of fact. Both
assertions are incorrect. As Rambo notes, his
counsel did argue that Moran violated Rambo's
constitutional rights by continuing the
interrogation after Rambo had refused to discuss
the robberies. Likewise, the district court noted
that Rambo had invoked his right to silence. In
ruling on the motion to suppress the district court
stated, "I know of no case that holds that once a
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suspect says that he doesn't want to talk, the
investigator is required to walk away and zip his
lip." The court's comment concerning a suspect
invoking the right to remain silent can, given the
context, only refer to Rambo's refusal to discuss
the robberies. Indeed, government counsel below
likewise referred to Rambo's "no" as the relevant
word.


[**13]
5 We recognize that other courts of appeals have
concluded that there is no definite time police
must forego questioning and that police may
return to the original subject of interrogation. See,
e.g., United States v. Hsu, 852 F.2d 407, 410-11
(4th Cir. 1998). We decline to take up these
questions because we conclude that the most
essential requirement, the cessation of
interrogation, did not occur in this case.


The government contends that it was Rambo who
reinitiated communication after invoking his right to
remain silent and, therefore, Moran was not required to
terminate the interview. That argument ignores Moran's
active role in continuing the interview after Rambo
invoked his rights. When Rambo stated that he did not
want to discuss the robberies, Moran made no move to


end the encounter. Instead he acknowledged Rambo's
request, but told Rambo that he would be charged with
two aggravated robberies and that other agencies would
want to speak with Rambo. Those comments reflect both
further pressure on Rambo to discuss the crimes and a
suggestion that despite Rambo's present [**14] request
to terminate discussion of the topic, he would be
questioned further.


Whatever else Mosley might require, it is clear that
some break in the interrogation must occur. See Mosley,
423 U.S. at 102 (concluding that once the right to silence
has been invoked allowing the resumption of an
interrogation after only a momentary break would "lead
to absurd and unintended results"). Thus, we conclude
that Moran failed to scrupulously honor Rambo's right to
remain silent and, therefore, Rambo's confession must be
suppressed.


IV. CONCLUSION


For the foregoing reasons, this court reverses the
denial of the motion to suppress, and remands so that the
district court may vacate the plea agreement upon proper
motion.
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OPINION BY: TIMBERS


OPINION


[*435] TIMBERS, Circuit Judge:


This is an appeal, from a judgment after a jury trial,
entered October 11, 1990, in the Northern District of
New York, Con. G. Cholakis, District Judge, convicting
appellant of one count of attempted transportation of an
alien within the United States in violation of 8 U.S.C. §
1324(a)(1)(B) (1988).


On February 26, 1990, Szymaniak entered the United
States from Canada and, shortly thereafter, was arrested
for attempted transportation of an alien. He was advised
of his rights [**2] pursuant to Miranda v. Arizona, 384
U.S. 436, 16 L. Ed. 2d 694, 86 S. Ct. 1602 (1966). At
trial, a government agent testified, on the government's
case-in-chief, that Szymaniak "was very vague and did
not answer our questions, would not tell us any
information regarding his activities." The same agent
testified that Szymaniak did not wish to speak to the
agents but instead stated that "'I'm in a lot of trouble and I
want to speak to my lawyer.'"


On appeal, appellant contends, inter alia, that
introduction of the statement that he was in a lot of
trouble and wanted to speak to a lawyer constituted a
violation of his fifth amendment rights. He also contends
that admission of the statement about Szymaniak being
"vague" and not answering questions constituted error.
He asserts that he is entitled to a new trial.


For the reasons that follow, we reverse appellant's
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conviction and remand the case for a new trial.


I.


We shall set forth only those facts and prior
proceedings believed necessary to an understanding of
the issues raised on appeal.


Appellant Szymaniak is of Polish descent. He was a
taxi driver in New York City prior to the events involved
in the instant case. On February 26, 1990, at [**3]
approximately 1:35 a.m., Szymaniak appeared at the
Trout River port of entry in upstate New York, seeking
entry into the United States from Canada. Szymaniak told
Victor Sciarrino, the Immigration and Naturalization
inspector on duty at the time, that he had been visiting
friends in Canada and was on his way to visit another
friend in Lake Placid, New York. Szymaniak [*436]
was granted entry into the United States.


Although Szymaniak's papers were in order and he
was admitted into the United States, Inspector Sciarrino
contacted the United States Border Patrol and gave them
a description of the car and direction in which Szymaniak
was travelling. Inspector Sciarrino was suspicious of
Szymaniak because there had been recent smugglings of
Polish nationals into the United States in the area.


At about the same time that Inspector Sciarrino
transmitted the information about Szymaniak, Border
Patrol Agent Timothy Carkner received notification that
sensors had detected a border crossing near an abandoned
Conrail railroad bed. Agent Carkner encountered
Szymaniak's car in the area in which the sensor was
located. The car was either travelling very slowly or not
moving at all. Agent Carkner turned [**4] his car around
to follow Szymaniak. When he did this, the agent noticed
fresh footprints in the snow.


Agent Carkner stopped Szymaniak and identified
himself. He asked Szymaniak if he was picking anyone
up at the railroad bed. Szymaniak replied "I don't know
that guy." Szymaniak had a map and a flashlight in the
front passenger seat of his car. Agent Carkner and
Szymaniak returned in the agent's car to the abandoned
railroad bed. Agent Carkner questioned Szymaniak as to
the identity of the illegal entrant. Szymaniak again stated
that he didn't "know the guy." Soon thereafter, Agent
Carkner and two of his colleagues who had arrived on the
scene discovered Alexy Dembowski lying in the snow in
sub-zero temperatures at the bottom of a culvert.


The agents returned to the Border Patrol office with
Szymaniak and Dembowski. Szymaniak was advised of
his Miranda rights when he was brought to the Border
Patrol office. On direct examination at trial, Agent
Carkner testified as a government witness as follows:


"Q: Did Mr. Szymaniak give you any
indication of where he was headed?


A: Mr. Szymaniak was very vague
and did not answer our questions, would
not tell us any information regarding [**5]
his activities.


[Defense Counsel]: I'd object, your
Honor.


[The Court]: On what grounds, sir?


[Defense Counsel]: At this point in
time I don't believe that the witness has
indicated that he has given the defendant
any of his rights with regard to any
questions that were asked and his proper
refusal, if you will, to answer or respond
to any questions.


[The Court]: Ms. Cottrell?


[The Assistant United States
Attorney]: I can clear that up in two
questions, your Honor.


By Ms. Cottrell [the Assistant]:


Q: Was Mr. Szymaniak advised of his
rights, his right to remain silent, his right
to counsel?


A: Yes, he was. We advised him on
our Form I-214, advisal of rights, the
form, and he signed the form saying that
he was given his rights.


Q: And did he indicate whether he
wanted to speak with you?


A: No. When we read him his rights
and started to interview him, he stated that
'I'm in a lot of trouble and I want to speak
to my lawyer.'"
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The court overruled defense counsel's objection to this
testimony.


On cross-examination, defense counsel elicited
testimony tending to show that Szymaniak had invoked
his right to remain silent immediately after arriving at
Border Patrol headquarters, [**6] but that Agent
Carkner had continued to pursue questioning of
appellant:


"Q: And at what point in time after you
arrived at the headquarters did you advise
Mr. Szymaniak of what everybody
traditionally knows as Miranda rights?


A: As soon as we got into the office.
Standard procedure, first thing we do, we
walk in the office, we get the forms and
give them to them.


Q: And isn't it true at that point in
time Mr. Szymaniak indicated that he did
not wish to make any statements?


A: Yes.


[*437] Q: And isn't it true that after
that point in time he didn't make any
statements?


A: Yes.


Q: How did it come to pass that he
made a remark that 'I'm in a lot of
trouble'?


A: When we had, through the
interpreter, received Mr. Dembowski's
account of what transpired, I went back to
Mr. Szymaniak and told him what Mr.
Dembowski had said, and asked him again
if he would care to clear this matter up and
give us a statement.


Q: Your [sic] are now in the
headquarters and in your uniform still?


A: Yes, sir.


Q: Did you still have your weapon
on?


A: Yes, sir.


Q: Do you have a recollection
whether or not this would be in the range
of perhaps 3:00 in the morning?


A: We had him in the office [**7]
from 2:25 to 8:00 the next morning. I got
off duty, he was still in the office. Now,
there was actually a number of times when
we would learn information and I would
go back to Mr. Szymaniak requesting that
he give us a statement. Three or four
times, approximately 3:30 was probably
one of them."


(emphasis added).


At trial, the government introduced the deposition
testimony of Dembowski, who had pleaded guilty to
entering the United States without inspection, a violation
of 8 U.S.C. § 1325 (1988). Dembowski testified that he
did not meet Szymaniak until they both were taken into
custody by the Border Patrol agents.


Szymaniak testified at trial in his own behalf. He
testified that he had gone to Montreal to meet a friend at
the airport who was stopping on his way to Vancouver.
He stated that, upon re-crossing the border, he was on his
way to Lake Placid to meet another friend at a hotel. He
stated that he was going to take this friend out for drinks.
He would have arrived at Lake Placid at approximately
3:30 a.m. He denied knowing Dembowski and denied
making the statements attributed to him by Agent
Carkner.


At the conclusion of his case, Szymaniak moved for
a mistrial based [**8] on the government's failure to
disclose to the defense his alleged statement to Agent
Carkner about being in trouble. The government denied
that it knew of the statement prior to the agent's
testimony at trial. The court denied the motion for a
mistrial.


On July 26, 1990, Szymaniak was convicted by the
jury of one count of attempted transportation of an alien
within the United States in violation of 8 U.S.C. §
1324(a)(1)(B) (1988). He was acquitted by the jury of
conspiracy to transport an alien within the United States
in violation of 18 U.S.C. § 371 (1988). He was sentenced
on October 10, 1990 to a seven month term of
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imprisonment, followed by two years of supervised
release. This appeal followed. Szymaniak began serving
his term of imprisonment on November 20, 1990.


II.


We turn directly to Szymaniak's central contention
that the statement he allegedly made to Carkner was
obtained in violation of his fifth amendment rights and
should not have been admitted. We agree with
Szymaniak. We also agree that it was error for the
government to elicit testimony about Szymaniak being
"vague" and refusing to answer questions.


(A)


It is elemental that when a suspect is taken into
custody, he [**9] must be informed of certain rights,
including his fifth amendment right to remain silent and
to have counsel present during any interrogation.
Miranda v. Arizona, supra, 384 U.S. at 467-71. As the
Supreme Court explained in a subsequent case:


"Custodial interrogations implicate two
competing concerns. On the one hand, 'the
need for police questioning as a tool for
effective enforcement of criminal laws'
cannot be doubted. Admissions of guilt are
more than merely 'desirable,' they are
essential to society's compelling interest in
finding, convicting, and punishing [*438]
those who violate the law. On the other
hand, the Court has recognized that the
interrogation process is 'inherently
coercive' and that, as a consequence, there
exists a substantial risk that the police will
inadvertently traverse the fine line
between legitimate efforts to elicit
admissions and constitutionally
impermissible compulsion. Miranda
attempted to reconcile these opposing
concerns by giving the defendant the
power to exert some control over the
course of the interrogation."


Moran v. Burbine, 475 U.S. 412, 426, 89 L. Ed. 2d 410,
106 S. Ct. 1135 (1986) (emphasis in original) (citations
omitted); [**10] see also Oregon v. Elstad, 470 U.S.
298, 308, 84 L. Ed. 2d 222, 105 S. Ct. 1285 (1985)


("Once warned, the suspect is free to exercise his own
volition in deciding whether or not to make a statement to
the authorities.").


In a recent case in which we found a Miranda
violation, United States v. Anderson, 929 F.2d 96, 98 (2
Cir. 1991), we likewise stated that: "Since custodial
interrogation is inherently coercive, the aim of Miranda
and its progeny is to safeguard a suspect's right, if he so
chooses, to remain silent when questioned by the police."
(citation omitted). As the Supreme Court initially
outlined those safeguards, "once warnings have been
given, the subsequent procedure is clear. If the individual
indicates in any manner, at any time prior to or during
questioning, that he wishes to remain silent, the
interrogation must cease." Miranda, supra, 384 U.S. at
473-74.


In Edwards v. Arizona, 451 U.S. 477, 484-85, 68 L.
Ed. 2d 378, 101 S. Ct. 1880 (1981), one of Miranda's
most significant progeny, the Court stated that, while it
previously had held that "after initially being advised of
his Miranda rights, the accused may himself validly
waive [**11] his rights and respond to interrogation, the
Court has strongly indicated that additional safeguards
are necessary when the accused asks for counsel"
(citation omitted). In Edwards, the Court specifically held
that:


"when an accused has invoked his right
to have counsel present during custodial
interrogation, a valid waiver of that right
cannot be established by showing only
that he responded to further
police-initiated custodial interrogation
even if he has been advised of his rights.
We further hold that an accused, . . .
having expressed his desire to deal with
the police only through counsel, is not
subject to further interrogation by the
authorities until counsel has been made
available to him, unless the accused
himself initiates further communication,
exchanges, or conversations with the
police."


Id. at 484-85 (footnote omitted).
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Recently, the Court reaffirmed its commitment to
Edwards, stating that its "merit . . . lies in the clarity of its
command and the certainty of its application." Minnick v.
Mississippi, 498 U.S. 146, 112 L. Ed. 2d 489, 111 S. Ct.
486, 490 (1990). The Court explained that "Edwards is
'designed to prevent police from badgering [**12] a
defendant into waiving his previously asserted Miranda
rights.' The rule ensures that any statement made in
subsequent interrogation is not the result of coercive
pressures." Id. at 489 (citations omitted).


Accordingly, once a suspect asserts his right under
Miranda not to be questioned outside the presence of an
attorney, "statements made to the police must be
spontaneous and not the result of interrogation." United
States v. Colon, 835 F.2d 27, 30 (2 Cir. 1987), cert.
denied, 485 U.S. 980, 99 L. Ed. 2d 490, 108 S. Ct. 1279
(1988). Moreover, "the term 'interrogation' under
Miranda refers not only to express questioning, but also
to any words or actions on the part of the police (other
than those normally attendant to arrest and custody) that
the police should know are reasonably likely to elicit an
incriminating response from the suspect." Rhode Island v.
Innis, 446 U.S. 291, 301, 64 L. Ed. 2d 297, 100 S. Ct.
1682 (1980) (footnote omitted); see Anderson, supra, 929
F.2d at 102 (agent's misleading statements that suspect's
invocation of right to counsel would permanently
preclude him from cooperating with the police
"contributed [**13] to the already coercive atmosphere
inherent in custodial interrogation and rendered
Anderson's first confession involuntary as a matter of
law").


In the instant case it is uncontroverted that
Szymaniak refused to waive his [*439] right not to be
questioned outside the presence of counsel. The
government explicitly concedes as much in its brief,
adding that "indeed, [appellant] refused to answer
questions put to him by Border Patrol agents, and
disclosed nothing of his activities." The government
contends, however, that when Agent Carkner repeatedly
approached Szymaniak, the agent wished only to
determine Szymaniak's intentions with regard to making
a statement. The government asserts that Agent Carkner's
conduct did not amount to interrogation.


"When it is unclear whether the suspect has indeed
invoked his right to silence, the interrogator can ask
questions designed to clarify whether or not the suspect
intends to talk." Anderson v. Smith, 751 F.2d 96, 103 (2


Cir. 1984). In the instant case, however, Agent Carkner
approached Szymaniak on three or four occasions after
appellant clearly established that he did not wish to speak
to the agents outside the presence of [**14] an attorney.
Szymaniak did not initiate any of the encounters with
Agent Carkner. Szymaniak's decision to stand mute was
unambiguous and did not require clarification. Moreover,
Agent Carkner confronted Szymaniak with information
gathered from the agents' interview of Dembowski. Such
behavior was calculated to elicit an incriminating
response. Cf. id. at 104 (questioning continued validity
of cases that held that police could confront suspects with
incriminating evidence even after they invoked their
Miranda rights). If Szymaniak's statement was made
during one of these encounters, it was in response to
interrogation outside the presence of counsel and thus in
violation of the fifth amendment in light of his refusal to
waive his right to counsel.


(B)


Although a factual question remains as to precisely
when Szymaniak made the statement about being "in a lot
of trouble", it seems most likely that, as Agent Carkner
appeared to clarify on his cross-examination, the
statement was made after several efforts to get appellant
to talk following the initial invocation of his rights. Upon
that assumption, Agent Carkner's efforts plainly
"traverse[d] the fine line," [**15] Moran, supra, 475
U.S. at 426, between permissible and impermissible
investigatory techniques by depriving Szymaniak of his
right to remain silent and to exercise some control over
the course of the interrogation.


Even if Szymaniak's statement was made when
Agent Carkner initially sought to question appellant, as
the agent suggested on direct examination and as the
government persists in urging now in the face of highly
damning cross-examination, Szymaniak's due process
rights were violated by the admission of evidence relating
to his post arrest silence. In Doyle v. Ohio, 426 U.S. 610,
618, 49 L. Ed. 2d 91, 96 S. Ct. 2240 (1976), the Court
held that it would be "a deprivation of due process to
allow [an] arrested person's silence to be used to impeach
an explanation subsequently offered at trial." It follows
that statements of a suspect's intent to remain silent are
inadmissible in the government's case-in-chief. United
States v. Pena, 897 F.2d 1075, 1081 (11 Cir. 1990); see
Wainwright v. Greenfield, 474 U.S. 284, 292, 88 L. Ed.
2d 623, 106 S. Ct. 634 (1986) (post-warning silence may
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not be used by prosecution to cast doubt on insanity
defense). Even "'where [**16] a defendant's
post-Miranda utterance is an ambiguous expression of his
desire to remain silent, that utterance should receive the
same treatment as naked silence.'" Pena, supra, 897 F.2d
at 1081 (citation omitted). In the instant case,
Szymaniak's statement was not ambiguous and should not
have been admitted. Moreover, Carkner testified that
"Szymaniak was very vague and did not answer our
questions, would not tell us any information regarding his
activities." That testimony also should not have been
admitted as it raised the possibility that the jury would
use Szymaniak's silence to draw an impermissible
inference of guilt.


The government's assertion that it did not anticipate
Agent Carkner's volunteered quotations of Szymaniak's
post-warning statements does not affect our conclusion.
The error occurred when the government witness put the
inadmissible statements to the jury, over the defendant's
objection. A [*440] prosecutor has ample opportunity to
review the testimony of government agents before trial
and should probe specifically as to what the agent will
say concerning statements of the defendant. See Fed. R.
Crim. P. 16(a)(1)(A) (government's obligation, upon
[**17] request, to disclose substance of oral statement of
defendant to be used at trial).


III.


Our conclusion that errors in the admission of
evidence were made does not automatically require
reversal. Indeed, at oral argument the government
conceded that errors were made but argued that the errors
were harmless. If the government can demonstrate that an
error was harmless, reversal is not necessary. Chapman
v. California, 386 U.S. 18, 22, 17 L. Ed. 2d 705, 87 S. Ct.
824 (1967); Pena, supra, 897 F.2d at 1082. This
principle notwithstanding, we are constrained to hold that


the errors in this case were not harmless.


An error is not harmless if "'there is a reasonable
possibility that the improperly admitted evidence
contributed to the conviction.'" Anderson, supra, 751
F.2d at 105 (citation omitted). In the instant case, there is
such a reasonable possibility. The government's case
rested entirely on circumstantial evidence. It consisted
primarily of the fact of Szymaniak's presence in the area
where Dembowski was discovered, along with
Szymaniak's statements that he "did not know the guy."
Considered in the context of the entire record, Carkner's
testimony [**18] that Szymaniak was "vague" and that
he said that he was "in a lot of trouble" stand out in bold
relief as incriminating. In this case, the government
simply has failed to meet its burden of "prov[ing] beyond
a reasonable doubt that the admission of the statements
did not contribute to the verdict obtained." Pena, supra,
897 F.2d at 1082.


IV.


To summarize:


The district court erred in admitting statements made
by Szymaniak subsequent to his assertion of his right to
remain silent and his request for counsel, and in admitting
statements about Szymaniak's refusal to answer
questions. Such statements were admitted in violation of
appellant's fifth amendment rights. Since there is a
reasonable likelihood that the admission of the statements
contributed to Szymaniak's conviction, we decline to hold
that the errors were harmless. In view of our holding
above, it is neither necessary nor appropriate for us to
rule on appellant's contention that he was denied effective
assistance of counsel.


Reversed and remanded for a new trial.
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OPINION


[*151] OPINION OF THE COURT


McKee, Circuit Judge


Willie Lee Tyler ("Tyler") appeals his convictions on
charges arising out of the killing of Doreen Proctor, a
government witness who was scheduled to testify against
Tyler's brother, David, the day after Proctor's murder.
Tyler, David, Roberta Ronique Bell and others were
subsequently arrested and charged in state court. Tyler
and Bell were acquitted of murder in the state prosecution
(though they were convicted of conspiracy to intimidate a
witness) and were thereafter [**2] separately prosecuted
for witness tampering and related offenses in federal
court. Tyler was convicted of conspiracy, witness
tampering, and a related firearms offense in the federal
prosecution, and this appeal followed.


He raises several assertions of error, however, we
only discuss his assertion that the district court erred in
denying his motion to suppress certain custodial
statements. His remaining assertions are either meritless
or waived with the exception of his challenge to the
court's jurisdiction under 18 U.S.C. § 1512. We will
mention that assertion only briefly as we have already
disposed of that claim in the appeal taken by one of
Tyler's companions. For the reasons that follow, we will
reverse the district court's order denying suppression of
the statement Tyler gave after being given his Miranda
warnings, and remand for proceedings consistent with
this opinion. 1
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1 We have jurisdiction pursuant to 28 U.S.C. §
1291.


[*152] I.


[**3] In April 1992, David Tyler was to be tried in
the Court of Common Pleas in Cumberland County,
Pennsylvania on criminal charges related to drug
trafficking. Doreen Proctor, a government informant for
the Tri-County Drug Task Force in Central Pennsylvania,
was scheduled to testify against him. Ms. Proctor had
previously testified against several individuals, including
David Tyler, during a preliminary hearing in state court
in Carlisle, Pennsylvania. However, the day before David
Tyler's trial was to begin, David Tyler and his cohorts
severely beat, stabbed, and shot Proctor. Her mangled
body was discovered the next day.


On July 9, 1992, police arrested Willie Tyler for the
murder of Proctor and took him to the Carlisle Borough
Police Department. After an officer gave Tyler his
Miranda warnings, 2 Tyler stated that he did not wish to
make a statement, and the officers refrained from further
interrogation.


2 See Miranda v. Arizona, 384 U.S. 436, 16 L.
Ed. 2d 694, 86 S. Ct. 1602 (1966).


[**4] Tyler was then taken to the State Police
Barracks in Gettysburg, Pennsylvania for re-arraignment.
3 Detective Ronald Egolf of the Carlisle Police
Department was assigned to guard and process him.
Upon arriving at the barracks, Tyler was taken to a small
room and, at about 10:00 pm, he and Detective Egolf
engaged in a discussion that included hunting, Tyler's
education, and Tyler's mother's health. Although it is
clear that the police and Tyler were engaged in a
discussion up until 10:55 pm, it is not clear how many
police were involved, nor exactly what was said. It is
clear, however, that at approximately 10:55 pm, Tyler
began to cry, and the police again warned him of his
Miranda rights. This time Tyler gave an inculpatory
statement that was introduced against him at his trial.


3 There is some dispute about exactly what
occurred in transit. Tyler alleges that police drove
through a parking lot where Tyler and his
co-conspirators had driven the night of Proctor's
murder. However, the government disputes this
testimony, and the district court did not attempt to
resolve the conflict. In any event, given our


holding today, the significance of this conflict is
greatly reduced. We note, however, as suggested
by our discussion below, that the district court
must resolve this conflict on remand to the extent
that it may be relevant to the circumstances
leading up to the defendant's statement of July 20.


[**5] Eleven days later, on July 20, police obtained
another statement from Tyler while he was in custody in
Adams County Jail. The government maintains that the
officers repeated Miranda warnings, that Tyler verbally
acknowledged that he understood them, and that he
proceeded to orally waive those rights and give another
inculpatory statement. That statement, which was also
introduced against him at trial, differs from the July 9
statement in that in the later statement Tyler states that
David wanted only to "scare" Ms. Proctor. Def. Exh. "J".
In his earlier statement, Tyler had said that David wanted
to kill her.


Tyler filed a motion to suppress all statements made
on July 9, and the statement he made on July 20. The
district court granted Tyler's suppression motion as to any
statement Tyler may have given on July 9 before
receiving Miranda warnings ("the 10:00 pm statement"),
4 but denied it both as to the statement he gave after he
was warned ("the 10:55 pm statement"), and the
statement he later gave on July 20 in the Adams County
jail. Tyler now argues that the district court should have
suppressed both the 10:55 pm statement and the July 20
statement. Although we agree [**6] that the district court
erred in denying the suppression motion as to the 10:55
statement, we cannot, on the basis of this record, make a
determination as to the July 20 statement. Accordingly,
we will remand to allow the district court to make an
appropriate inquiry into the admissibility of that
statement. If the court concludes that the July 20
statement was properly admitted, it must then determine
whether or not the [*153] error of admitting the July 9
statement was harmless.


4 The parties and the district court refer to the
dates of the prior statement(s) alternatively as July
9, 1992, July 10 and July 9-10 because of the
lateness of the hour. For the sake of consistency,
and clarity, we will assume that the date of any
statement given during the custodial interrogation
that began at 10:00 pm was July 9, 1992, even
though the statement may have been given after
midnight.
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II.


Before addressing the substance of Tyler's challenge
to the district court's rulings on the suppression motion,
we first [**7] note that Tyler also argues that there was
insufficient evidence to sustain a conviction under 18
U.S.C. § 1512(a)(1)(A) and (C) (tampering with a federal
witness, or interfering with a federal investigation). We
need not discuss that contention, however, because we
recently rejected the identical contention of codefendant,
Roberta Ronique Bell, in her appeal from her conviction
based upon her involvement in the murder of Ms.
Proctor. See United States v. Bell, 113 F.3d 1345,
1348-51 (3d Cir. 1997). We reject Tyler's argument that
the evidence did not establish federal jurisdiction under
that statute for the same reasons that we rejected the
identical arguments of Ms. Bell.


III.


A. The 10:55 pm Statement


Tyler maintains that the district court erred when it
admitted the 10:55 pm statement that was taken on July
9, after he had exercised his right to remain silent. We
exercise plenary review as to the admissibility of each of
the challenged statements. United States v. Benton, 996
F.2d 642, 644 (3d Cir. 1993) (citing United States v.
Calisto, 838 F.2d 711, 717-18 (3d Cir. 1988)).


There is no [**8] dispute that Tyler was in custody
when he gave both the 10:55 pm statement and the July
20 statement.


In Miranda v. Arizona, the Supreme Court held that


When an individual is taken into custody
or otherwise deprived of his freedom by
the authorities in any significant way and
is subjected to questioning, the privilege
against self-incrimination is jeopardized.
Procedural safeguards must be employed
to protect the privilege and unless other
fully effective means are adopted to notify
the person of his right of silence and to
assure that the exercise of the right will be
scrupulously honored, [certain warnings]
are required . . . . But unless and until such
warnings and waiver are demonstrated by
the prosecution . . . no evidence obtained
as a result of interrogation can be used


against him.


384 U.S. at 478-79 (emphasis added). The Supreme
Court elaborated upon this in Michigan v. Mosley, 423
U.S. 96, 46 L. Ed. 2d 313, 96 S. Ct. 321 (1975). There,
the Court succinctly stated: "We .. . conclude that the
admissibility of statements obtained after the person in
custody has decided to remain silent depends under
Miranda on [**9] whether his right to cut off
questioning was scrupulously honored." 423 U.S. at 104
(emphasis in the original text).


When Tyler was taken to the police barracks after
asserting his right to remain silent, he was placed in a
small room, the walls of which contained a timeline of
the murder investigation and crime scene photographs,
including two photographs of the body of Doreen Proctor
(one of which was in color). He remained there for hours.
In his report, Trooper Graham stated that he, Detective
Ronald Egolf and Troopers Donnelly and Fenstermacher
began "talking to" Tyler at about 10:00 pm, even though
Tyler had previously told them that he did not want to
make a statement. Graham also stated in his report:


While talking to Tyler he became very
emotional and began to cry. Mr. Tyler
stated he did not know they were going to
kill Doreen Proctor and that he was there
when it happened but did not see if
Roberta Ronique Bell or Jerome Kenneth
King did the shooting. He did however
relate that those two subjects were the
only people back there when it happened
and that his brother David James Tyler
had remained in the first vehicle with him.
David James Tyler [**10] was [leaning]
out of the car, crying and yelling, "We got
to kill her now," "We got to kill her now."


At this time Mr. Tyler was stopped
and again advised [of] his Miranda
warnings by Trpr. Fenstermacher and Mr.
Tyler signed the Rights Waiver form
which is attached to this report . . . .


[*154] D.Ct. Op. at 7. According to Graham, it was
at that moment that Tyler revealed all that happened the
night of the murder and the identity of those involved.
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Detective Egolf's testimony at the suppression
hearing sharply conflicted with Trooper Graham's
account of the evening. Egolf claimed that he and Tyler
were the only two people present in the room when Tyler
started to cry, and that he told Tyler to "tell the truth"
when he began crying. App. at 287. Egolf also claimed
that Tyler then began to speak and, at 10:55 pm, he
(Egolf) read Tyler his rights.


The conflicting nature of the police testimony in this
case caused the district court to comment: "We are
troubled by the glaring inconsistencies between Trooper
Graham's report and the testimony elicited at the
suppression hearing concerning what occurred prior to
10:55 pm on July 9, 1992." D.Ct. Op. at 7. The court
[**11] also noted that "at this point, 5 the facts become
unclear, particularly with respect to Trooper Graham." D.
Ct. Op. at 6. However, the district court failed to make
any findings of fact as to what actually happened. We
note, however, that Egolf and Graham's versions of what
occurred are both inconsistent with their obligation to
scrupulously honor Tyler's assertion of his right to remain
silent. Nevertheless, the district court's failure to make
findings of fact has made our task of reviewing this
record and ruling upon Tyler's arguments significantly
more difficult. It is clear that the district court was
troubled by the testimony the police gave in this case, and
the court suggests that the testimony is not credible. For
example, the court responded to the government's
argument that Tyler never asserted his right to remain
silent as follows:


That argument, and the testimony of the
Government's witnesses at the
[suppression] hearing are undermined by
the prior testimony of Trooper Craig R.
Fenstermacher, who testified that
Defendant "was asked if he wanted to give
us any statements or information and he
declined, so no further questions were
posed to him."


5 Here, the court is referring to the moment
when Tyler began to cry.


[**12] D. Ct. Op. at 6. Rather than make findings
of fact and conduct an analysis based upon those
findings, the district court allowed any statement into
evidence that was obtained after Tyler was advised of his


Miranda rights. The court stated:


To the extent that the Defendant did
make any statements while being
interviewed between 10:00 and 10:55,
those statements will be suppressed. 6


However, any statements made after
Defendant knowingly signed a waiver of
his rights are admissible. Defendant's
"fruit of the poisonous tree" argument
must be rejected. Even assuming the
officers improperly elicited statements
from the Defendant prior to reading him
his rights, the statements that Defendant
made after 10:55 p.m. were the result of
Defendant's knowing and voluntary
waiver of his rights and were not tainted
by any prior illegal statements.


6 It does not appear from the record that Tyler
made a statement before 10:55 pm. The district
court did not specifically find that he did, it
merely ruled that any statement that Tyler may
have made before that time was suppressed.


[**13] D. Ct. Op. at 8. The appropriate inquiry
under Miranda and its progeny, however, is not simply
whether Tyler knowingly waived his rights after
receiving appropriate warnings. Rather, the inquiry is
whether the police "scrupulously honored" Tyler's
assertion of his right to remain silent. Here, it is clear that
they did not.


In Mosley, the Supreme Court amplified its
pronouncement that "if the individual indicates in any
manner, at any time prior to or during questioning, that he
wishes to remain silent, the interrogation must cease."
Miranda, 384 U.S. at 473-74. The Court in Mosley
explained that this language could be interpreted literally
to mean several things: that a person who has invoked his
or her right to silence can never be subjected to custodial
interrogation; that any statement that was taken following
exercise of the privilege is "the product of compulsion
and would therefore mandate its exclusion from evidence,
even if volunteered . . . without [*155] any further
interrogation whatever"; or that it may "require only the
immediate cessation of questioning, and . . . permit a
resumption of interrogation after a momentary respite.
[**14] " 423 U.S. at 102. However, the Court rejected
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each of these interpretations. In rejecting the latter
interpretation, the Court reasoned that allowing
interrogation "after only a momentary cessation would
clearly frustrate the purposes of Miranda by allowing
repeated rounds of questioning to undermine the will of
the person being questioned." Id.


Accordingly, it is clear that police can not, as if by
alchemy, negate Tyler's invocation of his right to remain
silent by a mantra-like recitation of Miranda warnings.
The warnings are not intended to be a mere ritual, the
exercise of which guarantees the admissibility of any
statement that is obtained in a custodial interrogation
regardless of the circumstances. "The critical safeguard
identified in [Miranda] is a person's right to cut off
questioning." Mosley, 423 U.S. at 104 (internal quotation
marks omitted). Thus, as earlier noted, the Court
concluded in Mosley "that the admissibility of statements
obtained after the person in custody has decided to
remain silent depends under Miranda on whether his
right to cut off questioning was scrupulously honored."
Id. (internal quotation [**15] marks omitted). Therefore,
the district court erred when it simply concluded that
"any statements made after Defendant knowingly signed
a waiver of his rights are admissible." D. Ct. Op. at 8.
Here, the command to "tell the truth" after Tyler had
invoked his Miranda rights is the antithesis of
scrupulously honoring his right to remain silent.
Detective Egolf (and possibly others), see supra at pp. 2
and 6, had been carrying on a conversation with Tyler for
nearly an hour when he broke down and was instructed to
"tell the truth." These circumstances would, in and of
themselves, be inconsistent with scrupulously honoring
Tyler's assertion of silence. However, to make matters
worse (as noted above), the room in which the
"conversation" occurred had pictures of the murder
victim hung on the walls.


Thus, the district court clearly erred in allowing the
prosecution to admit statements taken from defendant
after 10:55 pm on July 9. The prosecution should not
have been allowed to admit those statements in its
case-in-chief. 7


7 Since we hold that the district court erred in
admitting the 10:55 statement, we need not
address Tyler's argument that the tactics used by
police amounted to a ploy to overcome his will
that was the functional equivalent of interrogation
in violation of the rule enunciated in Rhode Island


v. Innis, 446 U.S. 291, 64 L. Ed. 2d 297, 100 S.
Ct. 1682 (1980).


[**16] B. The July 20, 1992 Statement


This case raises an issue that we have not yet
addressed in the context in which Tyler raises it. We have
previously had to determine the legality of a custodial
statement after police have illegally obtained a prior
statement in the context of a technical violation of
Miranda under the Fifth Amendment. See United States v.
Johnson, 816 F.2d 918 (3d Cir. 1987). We have not,
however, determined the proper analysis when the prior
illegality that is alleged to taint a subsequent
"Mirandized" statement is the failure of the police to
scrupulously honor a defendant's right to cut off
questioning. Tyler claims that the July 20 statement
should have been suppressed because it was obtained in
violation of his Sixth Amendment right to counsel and
was "the product of the initial illegalities that occurred on
July 9th and 10th." Appellant's Br. at 44 (citing Wong
Sun v. United States, 371 U.S. 471, 9 L. Ed. 2d 441, 83 S.
Ct. 407 (1963)). The government counters that Tyler's
right to counsel was not violated because Tyler initiated
the questioning. We believe the analysis that has been
used to resolve allegations [**17] that statements were
tainted by a prior violation of the Fourth and/or Fifth
Amendment should also guide, though not control, our
inquiry into the failure to scrupulously honor Tyler's right
to remain silent, and the purported denial of his right to
counsel. 8


8 In his concurring opinion, Judge Alito states
that "Tyler's brief did not seek suppression of the
July 9 statement on constitutional grounds." See
Dissent at 24. However, Tyler states that the state
troopers failed to "scrupulously honor" his right to
remain silent under Michigan v. Mosley. See
Appellant's Br. at 40. He also argues that police
engaged in a "continuing barrage of psychological
ploys" to elicit statements after 10:55 p.m. on July
9, Appellant's Br. at 39. Therefore, he asserts a
constitutional violation under Mosley.


[*156] When determining whether a suspect's Sixth
Amendment right to counsel has been violated, our
standard of review is plenary. Flamer v. Delaware, 68
F.3d 710, 720 (3d Cir. 1995). [**18] The Sixth
Amendment right to counsel attaches "at or after the time
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that judicial proceedings have been initiated against [an
individual] whether by way of formal charge, preliminary
hearing, indictment, information, or arraignment."
Brewer v. Williams, 430 U.S. 387, 398, 51 L. Ed. 2d 424,
97 S. Ct. 1232 (1977).


Here, Troopers Fenstermacher and Graham visited
Tyler in his cell at Adams County Jail on July 20, 1992
and obtained an inculpatory statement from him. Tyler
had already been arraigned and his right to counsel had
attached. 9


9 Counsel, however, was not appointed for Tyler
until July 21, 1993. App. at 392.


Trooper Fenstermacher testified that Tyler initiated
the meeting. App. at 298, 321-22. He stated that a guard,
or someone in a similar capacity, told him and Graham
that Tyler desired to make a statement. 10 According to
Fenstermacher, Graham re-Mirandized Tyler, but did not
ask Tyler to sign a waiver of his Miranda rights. Graham
testified that Tyler was aware of his [**19] rights and
chose not to invoke them. The district court agreed.


10 The district court made no finding as to the
credibility of that assertion although, as
mentioned above, the court was skeptical of other
police testimony.


We will analyze the legality of the July 20 statement
both under the theory that the statement was the illegal
fruit of the prior failure to honor Tyler's request that
questioning cease and in terms of the purported waiver of
Tyler's right to counsel. These two avenues of attack are
similar, but not identical. They do, however, converge
into a single inquiry -- the validity of the purported
waiver on July 20.


1. Waiver


In denying Tyler's challenge to statements taken on
July 20, the district court observed: "There is nothing in
the record to support an argument that Defendant's
waiver was not knowingly made." D. Ct. Op. at 9. That
statement suggests that the district court required Tyler to
prove that the July 20 statement was not made pursuant to
a valid Miranda waiver, rather [**20] than requiring the
government to establish a valid waiver. The government,
however, has the burden of establishing that Tyler
knowingly, voluntarily and intentionally waived his Sixth
Amendment right to counsel. See Brewer, 430 U.S. at 404


("It [is] incumbent upon the State to prove an 'intentional
relinquishment or abandonment of a known right or
privilege.' ") (citing Johnson v. Zerbst, 304 U.S. 458, 464,
82 L. Ed. 1461, 58 S. Ct. 1019 (1938)).


Here, the district court appears to have reversed that
burden. If the court did, it committed error. "Courts
indulge every reasonable presumption against waiver of
fundamental constitutional rights." 11


11 We emphasize, however, that "if an accused
'knowingly and intelligently' [communicates with
officers without the aid of counsel] we see no
reason why the uncounseled statements he then
makes must be excluded at his trial." Patterson v.
Illinois, 487 U.S. 285, 291, 101 L. Ed. 2d 261,
108 S. Ct. 2389 (1988).


[**21] 2. "Fruit of the Poisonous Tree"


In United States v. Bayer, 331 U.S. 532, 540-41, 91
L. Ed. 1654, 67 S. Ct. 1394 (1947), the Supreme Court
recognized that:


After an accused has once let the cat out of
the bag by confessing, no matter what the
inducement, he is never thereafter free of
the psychological and practical
disadvantages of having confessed. He can
never get the cat back in the bag. The
secret is out for good. In such a case, a
later confession may always be looked
upon as fruit of the first.


The Court has, however, backed away from
formulating an absolute bar to the use of any subsequent
statement. In Oregon v. Elstad, 470 U.S. 298, 84 L. Ed.
2d 222, 105 S. Ct. 1285 (1985), the Court elaborated
upon the circumstances [*157] in which the cat may be
put back into the bag and a subsequent statement
admitted despite a prior violation of Miranda. The court
there recognized that the command that all questioning
must cease once a defendant asserts his or her right to
remain silent under Miranda cannot be interpreted to
preclude all subsequent questioning, nor to bar any
subsequent statement regardless of circumstances.
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[**22] Here, the district court held that the July 20
statement was purged of any prior taint solely because
Miranda warnings were given before that statement was
taken. D. Ct. Op. at 9. However, the fact that Miranda
warnings may have been given is only part of the
analysis. It is necessary, though not sufficient, to sustain
the government's burden. Accordingly, we cannot simply
infer from the district court's language that it found
Tyler's purported waiver on July 20 to be knowing,
voluntary, and intelligent. The court did not make an
inquiry that would be adequate to support such a finding.


Aside from its reliance upon the
presence of the Miranda warnings, no
specific aspect of the record or of the
circumstances was cited by the court in
support of its conclusion. The court, in
other words, appears to have held that the
Miranda warnings in and of themselves
broke the causal chain . . . .


Brown v. Illinois, 422 U.S. 590, 597, 45 L. Ed. 2d
416, 95 S. Ct. 2254 (1975). "If Miranda warnings, by
themselves, were held to attenuate the taint of an
unconstitutional arrest, regardless of how wanton and
purposeful the . . . violation, the effect [**23] of the
exclusionary rule would be substantially diluted." Id. at
601. The same is true of an unconstitutionally obtained
statement. 12


12 In Patterson v. Illinois, 487 U.S. 285, 296-97,
101 L. Ed. 2d 261, 108 S. Ct. 2389 (1988) the
Supreme Court stated:


As a general matter. . . an
accused who is admonished with
the warnings prescribed by this
Court in Miranda . . . has been
sufficiently apprised of the nature
of his Sixth Amendment rights, and
the consequences of abandoning
those rights, so that his waiver on
this basis will be considered a
knowing and intelligent one.


However Patterson did not implicate a
violation of the duty to scrupulously honor an
assertion of the protections afforded by Miranda.


Accordingly, the Court concluded that once it is
established that a defendant's decision to not rely
on "his rights was uncoerced, that he at all times
knew he could stand mute and request a lawyer,
and that he was aware of the State's intention to
use his statements to secure a conviction, the
analysis is complete and the waiver is valid as a
matter of law." Id. (internal quotation marks
omitted) (citing Moran v. Burbine, 475 U.S. 412,
422-23, 89 L. Ed. 2d 410, 106 S. Ct. 1135 (1986)).


Here, as we further discuss below, the court's
inquiry on remand must go beyond whether the
defendant gave a knowing, voluntary and
intelligent waiver on July 20. The court must also
consider whether obtaining the waiver was
consistent with Michigan v. Mosley, 423 U.S. at
104.


[**24] In Campaneria v. Reid, 891 F.2d 1014 (2d
Cir. 1989), the defendant was approached by police and
investigators several times while in the hospital
recovering from a serious knife wound. When police
inquired as to whether he was finally ready to give a
statement, he responded that he was not and told them to
come back later. They responded by insisting "if you
want to talk to us, now is the time to do it." Id. at 1017.
Campaneria's Miranda rights were then read and he gave
a recorded statement. That statement, was admitted at his
trial along with others that he gave while hospitalized,
and he was convicted of manslaughter. Campaneria
appealed, arguing in part that the failure to honor his
assertion of his right to remain silent and the coercive
conditions in which the statements were taken, should
have precluded the prosecution from admitting the
recorded statement. The Court of Appeals for the Second
Circuit disagreed. The court reasoned that "the purpose of
this prophylactic rule is to counter the inherently coercive
effects of custodial interrogations." Id. at 1021. The court
noted that, nevertheless, it is clear that "questioning
[**25] can be resumed after fresh Miranda warnings are
given and the right to remain silent is otherwise
scrupulously honored." Id. The court then noted several
factors that must be analyzed to determine whether there
is a causal link between the prior illegal statements and a
subsequent statement purportedly obtained pursuant to a
valid waiver of the right to remain silent and the right to
counsel. These factors include, but are not limited to,
[*158] the passage of time, the subject matter of the
subsequent interrogation, and whether the interrogators
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are "coercive or overbearing." Id. at 1019-21.


In Johnson, we discussed the holding in Oregon v.
Elstad, 470 U.S. 298, 84 L. Ed. 2d 222, 105 S. Ct. 1285,
(1985). We noted that the Court


in Elstad specifically rejected the
proposition that the fruit of the poisonous
tree doctrine, which in the fourth
amendment context requires the exclusion
of evidence or confessions obtained as a
result of a constitutional violation, extends
to violations of the Miranda decision.
Rather, the Court concluded that Miranda
requires only that the circumstances
surrounding a subsequent confession
[**26] be evaluated to determine whether
the confession was knowing and
voluntary. The Court held further that a
suspect's subsequent choice to waive his
or her rights after a proper administration
of Miranda warnings should ordinarily
suffice to dissipate the coercive impact of
the earlier confession and to demonstrate
knowledge and voluntariness.


816 F.2d at 922-3 (internal quotation marks and
citations omitted). Here, on remand, the district court
must first determine if the conduct of the police in
obtaining the July 20 statement was consistent with their
duty to scrupulously honor Tyler's prior assertion of his
right to remain silent. 13 If the court concludes that duty
was not breached, it must then consider the totality of
circumstances surrounding the July 20 statement and
determine if that statement was the result of a knowing,
voluntary and intelligent waiver of the protections
implicit in the Miranda warnings. Colorado v. Spring,
479 U.S. 564, 572-73, 93 L. Ed. 2d 954, 107 S. Ct. 851
(1987). That inquiry must include, but not necessarily be
limited to, factors such as who initiated the July 20
interrogation, 14 the time that elapsed [**27] between the
two interrogations, the extent to which the same police
were involved in both interrogations, the manner in
which the July 20 interrogation was conducted, and any
other factor that is relevant to deciding whether police
exploited their prior disregard of Tyler's right to remain
silent in obtaining the July 20 statement. Thus, the
inquiry must include consideration of the extent to which
the July 20 statement was the result of the prior


misconduct that resulted in the 10:55 pm statement.
Although, as we noted in Johnson, a valid waiver will
"ordinarily suffice to dissipate" a prior violation of
Miranda, the district court's inquiry can not ignore the
prior violation in determining if the subsequent waiver
was valid. See Alston v. Redman, 34 F.3d 1237, 1253 (3d
Cir. 1994) ("In assessing the validity of the waiver, we
must determine whether it was voluntary, i.e. free of
coercion or deception, and whether it was knowing. Only
if the totality of the circumstances surrounding the
interrogation reveal both an uncoerced choice and the
requisite level of comprehension may a court properly
conclude that the Miranda rights have been properly
waived. [**28] ") (citations omitted) (internal quotation
marks omitted).


13 Obviously, that statement must be suppressed
if the Commonwealth does not meet its burden of
demonstrating that police scrupulously honored
Tyler's prior assertion of his right to remain silent
in taking the July 20 statement.
14 If police initiated the interrogation, or caused
it to be initiated, the prosecution would be
hard-pressed indeed to carry its burden of
establishing that interrogation was consistent with
scrupulously honoring Tyler's right to remain
silent.


If the court concludes that the July 20 statement was
properly admitted, it must then decide if admission of the
10:55 pm statement was harmless error.


Absent constitutionally impermissible
coercion in eliciting an initial confession,
the administration of adequate Miranda
warnings before a subsequent voluntary
confession validates that confession
despite the fact that the earlier confession
is inadmissible because the Miranda
warnings that preceded it were inadequate


[**29] Johnson, 816 F.2d at 922. As noted above, the
10:55 statement is very similar to the July 20 statement.
The major difference appears to be that in the 10:55
statement Tyler said his brother wanted to kill Proctor,
but in the July 20 statement Tyler said that his brother
only wanted to scare her. In Johnson we ruled that
admission of an oral statement taken without proper
Miranda [*159] warnings was harmless error because
the defendant gave a subsequent written inculpatory
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statement after Miranda warnings were administered.
The similarity of the two statements there lead us to
conclude that "the jury . . . learned no more from the
improperly admitted confession than it did from the
properly admitted one." Johnson, 816 F.2d at 923.
(internal quotation marks omitted). A proper analysis
may require a similar conclusion here. On the other hand,
the difference between the two statements may lead the
court to conclude that there is sufficient distinction here
to conclude that admission of the 10:55 statement was not
harmless.


In ruling that it is possible that admission of the
10:55 statement may constitute harmless error if the
[**30] July 20 statement was properly admitted we
stress two points. First, we do not intend to suggest that
we think the district court should or should not conclude
that the error was harmless. Second, we do not mean to
suggest that the Commonwealth may always cure a
failure to scrupulously honor an accused's assertion of his
right to remain silent merely by subsequently
administering Miranda warnings during a
defendant-initiated interview. We merely hold that, under
the circumstances here, that prior police misconduct
should be considered in determining the validity of the
subsequent "waiver."


IV.


For the reasons set forth herein, we will reverse the
district court's order of December 23, 1996 that partially
denied Tyler's suppression motion, and remand for a
hearing to determine the validity of the purported
Miranda waiver that resulted in the July 20 statement. If
the court concludes that the July 20 statement was
properly admitted, it will then decide if admission of the
10:55 statement amounted to harmless error.


CONCUR BY: ALITO


CONCUR


ALITO, Circuit Judge, concurring.


I join parts I, II, and IIIA of the opinion of the court.
I agree that there is sufficient evidence [**31] to support
Tyler's conviction under 18 U.S.C. § 1512(c)(1)(A)(C)
and that the statements that Tyler made on July 9, 1992,
should have been suppressed because the interrogating
officers did not "scrupulously honor[]" Tyler's right under
Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694, 86


S. Ct. 1602 (1966), to cut off questioning. Michigan v.
Mosley, 423 U.S. 96, 104, 46 L. Ed. 2d 313, 96 S. Ct.
321 (1975).


I also agree that a remand is necessary with respect
to Tyler's July 20 statement, but I write separately to
explain my understanding of the questions to be
considered by the district court on remand. I find it
helpful to discuss separately each of the discrete doctrines
that are touched upon in part IIIB of the majority opinion.


I.


At the outset, I think that it is useful to identify
exactly which arguments relating to the July 20 statement
are before us. In his motion to suppress, Tyler said the
following about the July 20 statement:


24. On July 20, 1992, eleven days after
Mr. Tyler's arrest on murder and related
charges, law enforcement officers
proceeded to interrogate him at the Adams
County Jail [**32] without the presence
of counsel.


25. On July 20, 1992, despite the fact
that Mr. Tyler had been through the
preliminary arraignment and had been
sitting in jail for eleven days, law
enforcement officers failed to get a written
waiver of Mr. Tyler's Miranda rights.


26. It is submitted herein that Mr.
Tyler's statements were coerced and not
knowingly, voluntarily, and intelligently
made.


27. These statements were obtained in
violation of Mr. Tyler's constitutional
rights. U.S. Const. Amend. V and U.S.
Const. Amend. VI.


28. In the alternative, Mr. Tyler would
request that This Honorable Court
suppress all statements made after the
invocation of his right to remain silent on
July 9, 1992, as fruits of the poisonous
tree.


App. 37-38.
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Thus, Tyler seems to have sought suppression of the
July 20 statement on four separate grounds: (1) that the
officers failed to [*160] obtain a written waiver of his
Miranda rights, (2) that Tyler did not knowingly,
voluntarily, and intelligently waive his Fifth Amendment
right to remain silent, (3) that he did not knowingly,
voluntarily, and intelligently waive his Sixth Amendment
right to counsel, and (4) [**33] that the July 20
statement should have been suppressed under the "fruit of
the poisonous tree" doctrine based on the improper
questioning on July 9.


The district court denied Tyler's motion to suppress
the July 20 statement and wrote:


Defendant also seeks to suppress the
statement he made to the authorities on
July 20, 1992. Essentially, Defendant
contends that because the officers failed to
obtain a written Miranda waiver, we must
suppress the statement. However,
Defendant has not cited, and our research
has not disclosed, a single case which held
that the failure to obtain a written Miranda
waiver is grounds for suppression of a
defendant's statement where the defendant
was verbally informed of his Miranda
rights prior to making the statement.
Moreover, there is nothing in the record to
support an argument that Defendant's
waiver was not knowingly made.


Dist. Ct. Op. at 8-9. Accordingly, the court expressly
rejected Tyler's first argument (that a written Miranda
waiver was needed), as well as his second and third
arguments (that he did not knowingly, voluntarily, and
intelligently waive his Fifth and Sixth Amendment rights).
The court did not expressly [**34] address Tyler's fourth
argument (i.e., that the July 20 statement should have
been suppressed as the fruit of a poisonous tree.)


The section of Tyler's appellate brief dealing with the
July 20 statement reads as follows:


On July 20, 1992, two of the same
troopers who had previously violated
Tyler's right to remain silent went to the
prison where Tyler had been housed to
interrogate him further. Tyler had been in


prison for ten days, had been formally
charged with criminal homicide and
related offenses, and had been arraigned.
Tyler's right to an attorney had already
attached. In fact, just one day later, on July
21, 1992, an attorney was appointed to
represent Tyler. (App. 392).


The right to counsel "attaches at or after
the initiation of adversary judicial
proceedings -- whether by way of formal
charge, preliminary hearing, indictment,
information, or arraignment." Nelson v.
Fulcomer, 911 F.2d 928, 941 (3rd Cir.
1990); see also Brewer v. Williams, 430
U.S. 387, 97 S. Ct. 1232, 51 L. Ed. 2d 424
(1977); Kirby v. Illinois, 406 U.S. 682, 92
S. Ct. 1877, 32 L. Ed. 2d 411 (1972).
Presently, "adversarial judicial
proceedings" [**35] had begun.
Therefore, the Troopers violated Tyler's
sixth amendment right to counsel and the
statement should have been suppressed.


Moreover, this statement was the product
of the initial illegalities that occurred on
July 9th and 10th. Wong Sun v. United
States, 371 U.S. 471, 83 S. Ct. 407, 9 L.
Ed. 2d 441 (1963). As "fruits of the
poisonous tree" this statement should be
suppressed.


Appellant's Br. at 43-44. Consequently, Tyler's
appellate brief abandoned the first and second arguments
made in his suppression motion, i.e. that a written
Miranda waiver was necessary and that he did not
knowingly, intelligently, and voluntarily waive his Fifth
Amendment rights to remain silent. Tyler's brief instead
relied entirely on the third and fourth arguments made in
the district court (i.e. that he did not knowingly,
intelligently, and voluntarily waive his Sixth Amendment
right to counsel and that the July 20 statement should
have been suppressed under the "fruit of the poisonous
tree" doctrine). I will now discuss each of these
arguments separately.


II.


A. I turn first to Tyler's contention that he did not
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knowingly, voluntarily, and intelligently waive [**36]
his Sixth Amendment right to counsel prior to providing
the July 20 statement. If Tyler was given Miranda
warnings and orally waived his Miranda rights prior to
furnishing this statement, then Tyler's argument is
governed by Patterson v. Illinois, 487 U.S. 285, 101 L.
Ed. 2d 261, 108 S. Ct. 2389 (1988). In that case, the
defendant, after indictment, waived his Miranda [*161]
rights and then provided an incriminating statement
without counsel present. The defendant argued that he
had not made a "knowing and intelligent" waiver of his
Sixth Amendment rights ( id. at 292), but the Supreme
Court disagreed. The Court identified the "key inquiry"
as follows: "Was the accused, who waived his Sixth
Amendment rights during postindictment questioning,
made sufficiently aware of his right to have counsel
present during the questioning, and of the possible
consequences of a decision to forgo the aid of counsel?"
Id. at 292-93. The Court noted that "the Miranda
warnings given [the defendant] made him aware of his
right to have counsel present during the questioning." Id.
at 293. The Court further noted [**37] that "the Miranda
warnings also served to make [the defendant] aware of
the consequences of a decision by him to waive his Sixth
Amendment rights during postindictment questioning." Id.
The Court then concluded that "as a general matter . . . an
accused who is admonished with the warnings prescribed
by this Court in Miranda . . . has been sufficiently
apprised of the nature of his Sixth Amendment rights, and
of the consequences of abandoning those rights, so that
his waiver on this basis will be considered a knowing and
intelligent one." Id. at 296 (emphasis added) (footnote
omitted). In a footnote, the Court pointed out that "this
does not mean, of course, that all Sixth Amendment
challenges to the conduct of postindictment questioning
will fail whenever the challenged practice would pass
constitutional muster under Miranda." Id. at 296 n.9. The
Court then referred to a situation in which "a suspect was
not told that his lawyer was trying to reach him during
questioning" and a situation in which an undercover
police officer initiated a surreptitious conversation with
an unindicted suspect. Id.


In light of Patterson [**38] , the first question that
the district court should address on remand is whether
Tyler was given Miranda warnings and waived his
Miranda rights. Trooper Fenstermacher and Trooper
Graham testified that Tyler was given Miranda warnings
and orally waived his rights. See App. 255, 298. No
contrary evidence in the record has been called to our


attention, and indeed Tyler's briefs do not assert either
that Miranda warnings were not administered or that
Tyler did not orally waive his Miranda rights.
Nevertheless, since the district court questioned the
accuracy of other parts of the officers' testimony, I agree
that we should remand for the district court to make an
explicit finding on this point. If the district court finds on
the basis of the record of the suppression hearing that
Tyler waived his Miranda rights, the court should then
consider whether there are any unusual circumstances
present that are comparable to those mentioned by the
Supreme Court in footnote 9 of Patterson.


B. If the district court finds, on the other hand, that
Tyler did not waive his Miranda rights, then Tyler's Sixth
Amendment argument should be analyzed under Brewer
v. Williams, 430 U.S. 387, 51 L. Ed. 2d 424, 97 S. Ct.
1232 (1977), [**39] and related cases. Under these
precedents, the test is whether all of the relevant
circumstances show "an intentional relinquishment or
abandonment of a known right or privilege.' " Id. at 404
(quoting Johnson v. Zerbst, 304 U.S. 458, 464, 82 L. Ed.
1461, 58 S. Ct. 1019 (1938).


III.


The other argument that is properly before us is
whether the July 20 statement must be suppressed under
the "fruit of the poisonous tree" doctrine, which
developed in Fourth Amendment cases. See e.g., Wong
Sun v. United States, 371 U.S. 471, 484-88, 9 L. Ed. 2d
441, 83 S. Ct. 407 (1963) (suppressing statements and
tangible evidence resulting from an unconstitutional
arrest). The Supreme Court addressed this question in
Oregon v. Elstad, 470 U.S. 298, 84 L. Ed. 2d 222, 105 S.
Ct. 1285 (1985). In that case, the defendant was arrested
and made an incriminating statement without having been
given Miranda warnings. He was later given such
warnings, waived his Miranda rights, and executed a
written confession. Relying on the "fruit of the poisonous
tree" doctrine, the state appellate court held that the
written confession [**40] had to be suppressed. [*162]
The state court reasoned that, even though the written
confession did not result from "actual compulsion," "the
coercive impact of the unconstitutionally obtained
statement remains, because in a defendant's mind it has
sealed his fate." Oregon v. Elstad, 61 Ore. App. 673, 658
P.2d 552, 554 (1983). The state court wrote that, because
of the brief period separating the two incidents, "the cat
was sufficiently out of the bag to exert a coercive impact
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on [the] defendant's later admissions." 658 P.2d at 555.


The United States Supreme Court reversed, holding
that the "fruit of the poisonous tree" doctrine does not
apply when the "poisonous tree" consists of a violation of
the prophylactic Miranda rule. The Court noted that if an
initial confession is actually coerced, in violation of the
Fifth Amendment itself, "the time that passes between
confessions, the change in place of interrogations, and the
change in identity of the interrogators all bear on whether
that coercion has carried over into the second
confession." 470 U.S. at 310. But when an initial
confession must be suppressed simply because it [**41]
is obtained in violation of Miranda, "[a] subsequent
administration of Miranda warnings to a suspect who has
given a voluntary but unwarned statement ordinarily
should suffice to remove the conditions that precluded
admission of the earlier statement." Id. at 314.


Our court applied the teaching of Elstad in United
States v. Johnson, 816 F.2d 918, 922-23 (3d Cir. 1987).
We wrote: "Absent constitutionally impermissible
coercion in eliciting an initial confession, the
administration of adequate Miranda warnings before a
subsequent voluntary confession validates that confession
despite the fact that the earlier confession is inadmissible
because the Miranda warnings that preceded it were
inadequate." Id. at 922. On that basis, we affirmed the
conviction of the defendant, who had provided an initial
oral confession that he claimed was obtained in violation
of Miranda, as well as a subsequent written confession
furnished after adequate Miranda warnings and a waiver.
We held that even if the first, oral confession had to be
suppressed under Miranda, the second, written
confession was nevertheless admissible, [**42] and that
any error in admitting the oral statement at trial was
harmless. Id. at 922-23.


In view of Elstad and Johnson, it is apparent that the
defendant's invocation of the Fourth Amendment "fruit of
the poisonous tree" doctrine is inapposite, and I am
fearful that confusion may result from the majority's
reference to "fruit of the poisonous tree" precedents such
as Brown v. Illinois, 422 U.S. 590, 45 L. Ed. 2d 416, 95 S.
Ct. 2254 (1975). See Maj. Op. at 12-13. The majority
quotes Brown's statement to the effect that Miranda
warnings by themselves may not be sufficient to
"attenuate the taint of an unconstitutional arrest.' " Maj.
Op. at 13 (quoting Brown 422 U.S. at 602). And the
majority observes that "the same is true of an


unconstitutionally obtained statement." Maj. Op. at 13.
However, while it is true, as Elstad itself pointed out (see
470 U.S. at 310), that the taint of an unconstitutionally
obtained statement may not always be attenuated by
Miranda warnings, this rule is inapplicable when the
initial illegality consists of a violation of the Miranda
prophylactic rule. [**43]


It is true that the type of Miranda violation in Elstad
(questioning a suspect in custody without first providing
Miranda warnings) is somewhat different from the type
of Miranda violation that occurred here on July 9 (failing
scrupulously to honor Tyler's invocation of his right to
remain silent by obtaining a Miranda waiver and
questioning him shortly after he initially invoked that
right). But I see no basis for concluding that Elstad is not
equally applicable in this context. The violation that we
have held occurred on July 9 was a type of Miranda
violation, not a violation of any of Tyler's constitutional
rights. Indeed, Tyler's brief did not seek suppression of
the July 9 statement on constitutional grounds. See
Appellant's Br. at 37-43.


Applying Elstad and Johnson, the question to be
addressed by the district court on remand is whether the
July 20 statement was preceded by a valid Miranda
waiver. If it was, then the Miranda violation on July 9
[*163] provides no ground for suppressing the July 20
statement.


IV.


Although Tyler has not presented this argument in so
many words, the majority seems to interpret his
submissions [**44] as raising an additional argument
that it is related to, but conceptually distinct from the
argument just discussed. This additional argument is that
the July 20 statement must be suppressed under Michigan
v. Mosley because, in questioning Tyler on July 20 after
he had previously invoked his Miranda rights on July 9,
the troopers did not "scrupulously honor[]" his Miranda
rights. See Maj. Op. at 14-16 & n.11. This argument is
conceptually distinct from the Elstad argument addressed
above because it is not dependent on the existence of a
Miranda violation -- or any other type of violation -- on
July 9: even if the police scrupulously follow Miranda in
the initial questioning of a suspect, a Michigan v. Mosley
violation may ensue if the defendant invokes his right to
remain silent and the police seek to question him shortly
thereafter. See Michigan v. Mosley, 423 U.S. at 102 ("To
permit the continuation of custodial interrogation after a
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momentary cessation would clearly frustrate the purposes
of Miranda by allowing repeated rounds of questioning to
undermine the will of the person being questioned.").


In addressing this Michigan [**45] v. Mosley issue
on remand, the first question that the district court should
address is whether Tyler or the troopers initiated the July
20 interview. Trooper Fenstermacher testified that it was
his recollection that he and Trooper Graham went to the
prison and spoke to Tyler because they received word
from a prison guard that Tyler wanted to talk with them.
App. 298, 321. Tyler contends that Fenstermacher's
testimony was "questionable at best" (Appellant's Reply
Br. at 12), but no contrary evidence in the record has
been called to our attention. Whether Fenstermacher's
testimony is to be believed is a question of fact that the
district court should resolve on remand based on the
record of the suppression hearing and the court's
assessment of Fenstermacher's credibility.


If the district court finds that Tyler initiated the July
20 interview, Michigan v. Mosley does not provide a
basis for suppressing any statements that Tyler made on
that day. On the other hand, if the district court finds that
the troopers initiated the July 20 interview, the
admissibility of the July 20 statement will turn on an
application of the standard set out in Michigan v. Mosley
and the subsequent [**46] related cases.


V.


If the district court concludes that the July 20
statement was admissible, then the district court must
decide in the first instance whether the admission of the
July 9 statement was harmless error. The two statements
are substantively very similar, and while the earlier
statement incriminated Tyler's brother David to a
somewhat greater degree than did the later statement, see
Maj. Op. at 16, Tyler has not yet explained why the
earlier statement was any more incriminating to him.
Nevertheless, I agree with my colleagues that it is best
that we not resolve this question at this time. Until the
district court has made the findings necessary to decide
whether the July 20 statement is itself admissible, we
cannot be sure whether the harmless error issue will ever
be reached. In addition, the trial court, which presumably
has greater familiarity with the entire record of this case,
has yet to make an initial ruling on the harmless error
question, and it may be that further briefing and
argumentation by counsel on this question at the district
court level may provide additional illumination.
Accordingly, I agree with my colleagues that we should
remand this case [**47] to the district court for the
findings and other determinations that I have mentioned
and, if necessary, for a decision by the district court in the
first instance as to whether the erroneous admission of
the July 20 statement was harmless.
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Amendment 5 - Trial and Punishment, Compensation for Takings. Ratified 12/15/1791. 


No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 


presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or 


in the Militia, when in actual service in time of War or public danger; nor shall any person be 


subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in 


any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, 


without due process of law; nor shall private property be taken for public use, without just 


compensation. 


 








Amendment 6 - Right to Speedy Trial, Confrontation of Witnesses. Ratified 12/15/1791. 


In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an 


impartial jury of the State and district wherein the crime shall have been committed, which 


district shall have been previously ascertained by law, and to be informed of the nature and cause 


of the accusation; to be confronted with the witnesses against him; to have compulsory process 


for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence. 
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     78A-4-103.   Court of Appeals jurisdiction.
     (1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to issue all writs
and process necessary:
     (a) to carry into effect its judgments, orders, and decrees; or
     (b) in aid of its jurisdiction.
     (2) The Court of Appeals has appellate jurisdiction, including jurisdiction of interlocutory
appeals, over:
     (a) the final orders and decrees resulting from formal adjudicative proceedings of state
agencies or appeals from the district court review of informal adjudicative proceedings of the
agencies, except the Public Service Commission, State Tax Commission, School and Institutional
Trust Lands Board of Trustees, Division of Forestry, Fire and State Lands actions reviewed by the
executive director of the Department of Natural Resources, Board of Oil, Gas, and Mining, and the
state engineer;
     (b) appeals from the district court review of:
     (i) adjudicative proceedings of agencies of political subdivisions of the state or other local
agencies; and


     (ii) a challenge to agency action under Section 63G-3-602;
     (c) appeals from the juvenile courts;
     (d) interlocutory appeals from any court of record in criminal cases, except those involving a
charge of a first degree or capital felony;
     (e) appeals from a court of record in criminal cases, except those involving a conviction or
charge of a first degree felony or capital felony;
     (f) appeals from orders on petitions for extraordinary writs sought by persons who are
incarcerated or serving any other criminal sentence, except petitions constituting a challenge to a
conviction of or the sentence for a first degree or capital felony;
     (g) appeals from the orders on petitions for extraordinary writs challenging the decisions of the
Board of Pardons and Parole except in cases involving a first degree or capital felony;
     (h) appeals from district court involving domestic relations cases, including, but not limited to,
divorce, annulment, property division, child custody, support, parent-time, visitation, adoption, and
paternity;
     (i) appeals from the Utah Military Court; and
     (j) cases transferred to the Court of Appeals from the Supreme Court.
     (3) The Court of Appeals upon its own motion only and by the vote of four judges of the court
may certify to the Supreme Court for original appellate review and determination any matter over
which the Court of Appeals has original appellate jurisdiction.
     (4) The Court of Appeals shall comply with the requirements of Title 63G, Chapter 4,
Administrative Procedures Act, in its review of agency adjudicative proceedings.
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Rule 12. Motions.


(a) Motions. An application to the court for an order shall be by motion, which, unless made during a trial or hearing, shall be in writing
and in accordance with this rule. A motion shall state succinctly and with particularity the grounds upon which it is made and the relief
sought. A motion need not be accompanied by a memorandum unless required by the court.


(b) Request to Submit for Decision. If neither party has advised the court of the filing nor requested a hearing, when the time for filing a
response to a motion and the reply has passed, either party may file a request to submit the motion for decision. If a written Request to
Submit is filed it shall be a separate pleading so captioned. The Request to Submit for Decision shall state the date on which the motion
was served, the date the opposing memorandum, if any, was served, the date the reply memorandum, if any, was served, and whether
a hearing has been requested. The notification shall contain a certificate of mailing to all parties. If no party files a written Request to
Submit, or the motion has not otherwise been brought to the attention of the court, the motion will not be considered submitted for
decision.


(c) Time for filing specified motions. Any defense, objection or request, including request for rulings on the admissibility of evidence,
which is capable of determination without the trial of the general issue may be raised prior to trial by written motion.


(c)(1) The following shall be raised at least five days prior to the trial:


(c)(1)(A) defenses and objections based on defects in the indictment or information ;


(c)(1)(B) motions to suppress evidence;


(c)(1)(C) requests for discovery where allowed;


(c)(1)(D) requests for severance of charges or defendants;


(c)(1)(E) motions to dismiss on the ground of double jeopardy ; or


(c)(1)(F) motions challenging jurisdiction, unless good cause is shown why the issue could not have been raised at least five days prior
to trial.


(c)(2) Motions for a reduction of criminal offense at sentencing pursuant to Utah Code Section 76-3-402(1) shall be in writing and filed
at least ten days prior to the date of sentencing unless the court sets the date for sentencing within ten days of the entry of conviction.
Motions for a reduction of criminal offense pursuant to Utah Code Section 76-3-402(2) may be raised at any time after sentencing upon
proper service of the motion on the appropriate prosecuting entity.


(d) Motions to Suppress. A motion to suppress evidence shall:


(d)(1) describe the evidence sought to be suppressed;


(d)(2) set forth the standing of the movant to make the application; and


(d)(3) specify sufficient legal and factual grounds for the motion to give the opposing party reasonable notice of the issues and to enable
the court to determine what proceedings are appropriate to address them.


If an evidentiary hearing is requested, no written response to the motion by the non-moving party is required, unless the court orders
otherwise. At the conclusion of the evidentiary hearing, the court may provide a reasonable time for all parties to respond to the issues
of fact and law raised in the motion and at the hearing.


(e) A motion made before trial shall be determined before trial unless the court for good cause orders that the ruling be deferred for later
determination. Where factual issues are involved in determining a motion, the court shall state its findings on the record.


(f) Failure of the defendant to timely raise defenses or objections or to make requests which must be made prior to trial or at the time
set by the court shall constitute waiver thereof, but the court for cause shown may grant relief from such waiver.


(g) Except in justices' courts, a verbatim record shall be made of all proceedings at the hearing on motions, including such findings of fact
and conclusions of law as are made orally.


(h) If the court grants a motion based on a defect in the institution of the prosecution or in the indictment or information, it may also
order that bail be continued for a reasonable and specified time pending the filing of a new indictment or information. Nothing in this rule
shall be deemed to affect provisions of law relating to a statute of limitations.


Rule 12 http://www.utcourts.gov/resources/rules/urcrp/URCRP12.html
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OPINION


[*923] SEYMOUR, Circuit Judge.


Roderick Lynn Smith, an Oklahoma state prisoner,
was sentenced to death for the 1993 murders of his wife
and stepchildren. Challenging his convictions and death


sentence, Mr. Smith petitioned for a writ of habeas
corpus in federal district court pursuant to 28 U.S.C. §
2254. 1 The district court denied relief in an unpublished
opinion, but granted a Certificate of Appealability
(COA), see 28 U.S.C. § 2253(c)(1), on eight of the
eighteen claims before it. 2 We affirm in part, reverse in
part, and grant a writ of habeas corpus vacating Mr.
Smith's death sentence, with the condition that the state
resentence Mr. Smith within a reasonable [**2] time.


1 In referencing the voluminous record in this
case, we will cite the state trial transcript as "Tr.,"
the original record in state court as "O.R.," the
state's trial exhibits as "St. Ex.," motion
transcripts as "Motion Tr." followed by their
dates, the transcript of the evidentiary hearing in
federal district court as "E.H.," and the record in
federal court as "Rec."
2 On appeal, Mr. Smith has abandoned his claim
regarding suppression of exculpatory evidence.
Aplt. Br. at 2.


I.


BACKGROUND FACTS AND PROCEDURE


The Oklahoma Court of Criminal Appeals (OCCA)
aptly described the facts surrounding Mr. Smith's crimes
in its opinion affirming his convictions and sentences on
direct appeal:
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[Mr. Smith] was married to Jennifer
Smith, who had four children from a prior
relationship: ten year old Shemeka Carter,
nine year old Glen Carter, Jr., seven year
old Ladarian Carter, and six year old
Kanesha Carter. The children lived with
[Mr. and Mrs. Smith].


On the morning of June 28, 1993,
[Mrs. [**3] Smith's] mother called the
police and asked them to check her
daughter's house. She had not seen or
heard from [Mrs. Smith] since June 18,
1993. When [*924] Officer Peterson
arrived at the [Smith] residence . . ., the
house appeared to be secured and no one
answered the doors. Because he noticed an
odor of decaying flesh and a large number
of flies around the windows, he contacted
his supervisor, Lieutenant Wayne Owen,
who came to the address. Owen and
Peterson entered the house through a
window. Inside, they discovered a dead
woman in one closet and a dead child in
another. They called the homicide division
of the Oklahoma City Police Department
and secured the house. Once homicide
detectives arrived, the rest of the house
was searched. The bodies of three more
children were found, two in closets and a
third under a bed. The bodies were
determined to be those of Jennifer Smith
and her four children. They were
determined to have been dead for at least
two to three days and up to . . . two weeks
or more.


The afternoon of that same day, . . .
[Mr. Smith] walked into the Oklahoma
County Sheriff's Office. He was turned
over to the Oklahoma City Police and
placed under arrest. During a [**4]
custodial interrogation, [Mr. Smith] told
Detectives Bemo and Cook that he had
been laid off his job as head janitor at
Washington Irving Elementary School
because the company that he worked for
had lost its contract. According to [Mr.
Smith], when he told his wife this news a


fight ensued. At one point [Mrs. Smith]
grabbed a knife and he took the knife from
her and stuck her with it. When the boys
came to their mother's defense, he stuck
them with the knife as well. Although [Mr.
Smith] admitted that he "got" the girls
also, he could not remember any details.
[Later, authorities determined the girls
died of asphyxiation.] [Mr. Smith] told the
police where he placed each of the bodies.


Smith v. State, 1996 OK CR 50, 932 P.2d 521, 526
(Okla. Crim. App. 1996).


An Oklahoma County jury convicted Mr. Smith of
five counts of first-degree murder and recommended
sentences of death on each count, which the court
imposed. Mr. Smith unsuccessfully filed a direct appeal,
see id. at 539, followed by an unsuccessful application
for post-conviction relief in the Oklahoma courts, see
Smith v. State, 1998 OK CR 20, 955 P.2d 734 (Okla.
Crim. App. 1998). [**5] Mr. Smith then filed this habeas
petition. The district court granted an evidentiary hearing
on four grounds and heard five days of testimony,
ultimately denying relief.


II.


APPLICATION OF AEDPA AND PROCEDURAL
BAR


Because Mr. Smith filed his habeas petition after the
effective date of the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132, 110
Stat. 1214 (1996), the provisions of that act apply to this
appeal. See Smallwood v. Gibson, 191 F.3d 1257, 1264
(10th Cir. 1999).


Under these provisions, a federal court is
precluded from granting habeas relief on
any claim adjudicated on the merits by the
state court, unless the state proceeding
"resulted in a decision that was contrary
to, or involved an unreasonable
application of, clearly established Federal
law, as determined by the Supreme
Court," 28 U.S.C. § 2254(d)(1), or
"resulted in a decision that was based on
an unreasonable determination of the facts
in light of the evidence presented in the
State court proceeding," id. § 2254(d)(2).
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In addition, we presume the factual
findings of the state court are correct
unless petitioner can rebut [**6] [*925]
this presumption by clear and convincing
evidence. See id. § 2254(e)(1).


Id. at 1264-65.


The level of deference owed the OCCA in this case
is somewhat complicated. As to factual findings
underlying claims which the OCCA decided on the merits
and for which the federal district court refused to grant an
evidentiary hearing, the dictates of 28 U.S.C. §
2254(e)(1) apply and we must presume them true unless
rebutted by Mr. Smith by clear and convincing evidence.
As to factual findings underlying claims for which the
federal district court properly granted an evidentiary
hearing and for which the OCCA made no factual
findings, we review the district's court findings for clear
error. See Miller v. Champion, 161 F.3d 1249, 1253
(10th Cir. 1998); see also Romano v. Gibson, 278 F.3d
1145, 1150 (10th Cir. 2002).


Where . . . a habeas petitioner has
diligently sought to develop the factual
basis underlying his habeas petition, but a
state court has prevented him from doing
so, . . . [he] is entitled to receive an
evidentiary hearing so long as his
allegations, if true and not contravened by
the existing [**7] factual record, would
entitle him to relief.


Miller, 161 F.3d at 1253. The Oklahoma courts refused
to grant Mr. Smith's request for an evidentiary hearing on
any of the claims in his application for post-conviction
relief. The federal district court found that Mr. Smith met
the standard for an evidentiary hearing as to his claims of
ineffective assistance of counsel. Smith v. Gibson , 2002
U.S. Dist. LEXIS 27527, No. CIV-98-601-R, at 3 (W.D.
Okla. 2002). We therefore review the federal district
court's findings based upon facts adduced at the
evidentiary hearing for clear error. Rogers v. Gibson, 173
F.3d 1278 at 1282.


We will not, however, review Mr. Smith's claims if
they were defaulted in state court on independent and
adequate state procedural grounds unless Mr. Smith has
demonstrated cause and prejudice or a fundamental
miscarriage of justice. See English v. Cody, 146 F.3d


1257, 1259 (10th Cir. 1998) (citing Coleman v.
Thompson, 501 U.S. 722, 749-50, 115 L. Ed. 2d 640, 111
S. Ct. 2546 (1991)). Independent state procedural grounds
are those that rely exclusively on state law as a basis of
decision. Id. Whether a state procedural default rule is
adequate to [**8] preclude federal review depends upon
how consistently and evenhandedly the state applies the
rule. Id.


Mr. Smith first raised an ineffective assistance of
counsel claim (and a multitude of related sub-claims) in
his application for post-conviction relief. In denying
relief, the OCCA held that Mr. Smith had procedurally
defaulted the claim by failing to raise it on direct appeal.
Smith, 955 P.2d at 737-40. The federal district court
reached the merits of this claim, but did so "based on an
overly broad application of the exception to state
procedural bar recognized in Walker v. Attorney
General, 167 F.3d 1339, 1344-45 (10th Cir. 1999)]." 3


[*926] Cargle v. Mullin, 317 F.3d 1196, 1201 (10th Cir.
2003). In Cargle, we addressed Walker's proper scope
and application, particularly with respect to claims of
ineffective assistance of counsel:


if claims omitted on direct state appeal
would have been barred on state
post-conviction anyway, even under
Oklahoma's pre-1995 law (for example, if
they rested on authority established at the
time of direct appeal), it would not make
sense to isolate the new 1995 standard as
the operative [**9] cause of the default.
Thus, we have not applied Walker to
excuse petitioner's default in failing to
raise claims in his direct appeal that were
at the time of the default clearly
established. Here, the Walker exception to
procedural default is inapplicable to . . .
petitioner's claim[] . . . [of] ineffective
assistance of counsel . . . . We will
consider whether [that claim] should be
resolved on the merits notwithstanding
state procedural default, under the
traditional federal standards for evaluating
when state procedural default should be
excused.


Id. at 1201-02 (footnote omitted).


3 Walker, like the case before us today,
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concerned a federal habeas petitioner who brought
his direct appeal prior to the 1995 amendments to
Oklahoma's procedural default statute, yet the
OCCA applied the amended statute to bar claims
omitted on direct appeal. See Walker v. Att'y
Gen., 167 F.3d 1339, 1344-45 (10th Cir. 1999).
Our rationale in refusing to recognize the
procedural bar in Walker was that a petitioner
"should not be deprived of a claim for failing to
comply with a rule that only comes into being
after the time for compliance has passed."
Walker, 167 F.3d at 1345; see also Mitchell v.
Gibson, 262 F.3d 1036, 1047 (10th Cir. 2001).
The issues at stake in Walker were the 1995
amendment's strict limits on claims based on
intervening changes in law and that new rule's
application to a claim based on the Supreme
Court's invalidation of Oklahoma's
clear-and-convincing evidence standard for trial
competency. Walker, 167 F.3d at 1345. Walker
thus governs claims based on changes in law
which would have sufficed to excuse default
under the statutory scheme in effect when the
procedural omission occurred, but which are
barred by application of the new procedural
statute.


[**10] Although the district court wrongly applied
Walker to excuse Mr. Smith's procedural default, Mr.
Smith's ineffective assistance of counsel claims are
properly before this court under the traditional federal
standards for evaluating when a state procedural bar
should be excused. "Because the effective assistance of
counsel lies at the very foundation of the adversary
system of criminal justice, this court has been particularly
vigilant in scrutinizing the adequacy of state rules of
procedural default which have the effect of barring
federal habeas review." English, 146 F.3d at 1259. We
have repeatedly noted the "healthy degree of skepticism"
with which we view such procedural bars. See Anderson
v. Att'y Gen., 342 F.3d 1140, 1143 (10th Cir. 2003);
Beavers v. Saffle, 216 F.3d 918, 923 (10th Cir. 2000);
Smallwood, 191 F.3d at 1268. In English, we determined
that Oklahoma's procedural rules would serve to preclude
habeas review of ineffective assistance claims only when
"trial and appellate counsel differ" and the "claim can be
resolved upon the trial record alone." English, 146 F.3d
at 1264. [**11]


Extra-record facts are central to the vast majority of


ineffective assistance of counsel claims, and the case
before us is typical in that regard. While the court
appointed Mr. Smith new counsel on direct appeal, key
facts underlying his claims as to trial counsel's
insufficient investigation and deficient performance lay
outside the trial record. In analogous cases, we have held
Oklahoma's procedural rules inadequate to bar review.
See Sallahdin v. Gibson, 275 F.3d 1211, 1235 (10th Cir.
2002) (failure to raise ineffective assistance on direct
appeal not adequate bar to federal review where trial
counsel's reasons for failing to present mental health
testimony and other evidence not in trial record);
Romano v. Gibson, 239 F.3d 1156 at 1180 (same where
extent of trial counsel's preparation and additional
evidence counsel should have discovered not in trial
record).


We recognized in English that new statutory rules
enacted by Oklahoma in 1995 to govern capital cases
permitted the OCCA to remand a direct appeal for an
evidentiary hearing on ineffective assistance where the
claim "requires factfinding outside the direct appeal
record." English, 146 F.3d at 1263 n.6 [**12] (quoting
OKLA. STAT. tit. 22, § 1089(D)(4)(b)(1)). [*927] We
went on to note, however, that the OCCA had narrowly
construed this statute to allow remand only if the relevant
evidence was not available to the defendant's attorney at
the time of appeal. Id. In subsequent capital cases, we
have placed the burden on the State of Oklahoma to show
that this procedural mechanism has been consistently and
evenhandedly applied and is thereby adequate to bar our
review. See Cannon v. Gibson, 259 F.3d 1253, 1272 n.20
(10th Cir. 2001) (citing Hooks v. Ward, 184 F.3d 1206,
1217 (10th Cir. 1999)). The state has made no such
showing in this case. Consequently, Mr. Smith's claims of
ineffective assistance of counsel are not procedurally
barred. We therefore review the district court's legal
determinations regarding this claim de novo and its
factual determinations for clear error. Cannon, 259 F.3d
at 1260; LaFevers v. Gibson, 182 F.3d 705, 711 (10th
Cir. 1999).


III.


GUILT STAGE


As errors in the guilt stage of his trial, Mr. Smith
cites prosecutorial misconduct and ineffective assistance
of counsel. [**13] We address each argument in turn.


Mr. Smith contends the prosecutors in his case
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"embarked on an improper course . . . of innuendo and
misrepresentation of the record," entitling him to relief on
grounds of prosecutorial misconduct. Aplt. Br. at 88. Mr.
Smith brought this claim on direct appeal, but the OCCA
did not address the various instances of alleged
prosecutorial misconduct individually, and it is difficult
to discern from its opinion which allegations received
merits review and which did not. See Smith, 932 P.2d at
532. Mr. Smith then raised another set of misconduct
allegations in his application for post-conviction relief,
but the OCCA held them procedurally barred. See Smith,
955 P.2d at 737. We need not determine the level of
deference owed the OCCA's conclusions as to these
various misconduct claims or which are barred on
independent and adequate state grounds. Where an issue
"may be more easily and succinctly affirmed on the
merits," judicial economy counsels in favor of such a
disposition. Miller v. Mullin, 354 F.3d 1288, 1297 (10th
Cir. 2004) (quoting Romero v. Furlong, 215 F.3d 1107,
1111 (10th Cir. 2000)). [**14]


As instances of prosecutorial misconduct, Mr. Smith
cites the prosecutors' (1) attacks on defense expert
witnesses, (2) appeals to passion and prejudice, (3)
improper revelation to the jury that Mr. Smith invoked
his right to counsel, (4) recitation of facts not in evidence
calculated to inflame the jury, (5) name-calling, (6)
statements of personal opinion and sense of justice, (7)
misstatement of the date of death, (8) assertion of a false
motive, and (9) reference to photographs ruled
inadmissible in the penalty phase of trial. When claims
such as these are brought in a petition for a writ of habeas
corpus, we review them only for a violation of due
process. See Darden v. Wainwright, 477 U.S. 168, 181,
91 L. Ed. 2d 144, 106 S. Ct. 2464 (1986). "Not every trial
error or infirmity which might call for application of
supervisory powers correspondingly constitutes a failure
to observe that fundamental fairness essential to the very
concept of justice." Donnelly v. DeChristoforo, 416 U.S.
637, 642, 40 L. Ed. 2d 431, 94 S. Ct. 1868 (1974)
(citations and quotations omitted). For us to grant Mr.
Smith relief on these claims, we must find that the
prosecutors' remarks "so infected the [**15] trial with
unfairness as to make the resulting conviction a denial of
due process." Id. at 643. This determination may be
made only after [*928] "taking notice of all the
surrounding circumstances, including the strength of the
state's case." Coleman v. Brown, 802 F.2d 1227, 1237
(10th Cir. 1986). Having thoroughly reviewed the record
of Mr. Smith's trial, we find many improper statements


but none that resulted in a denial of due process.


Mr. Smith contends his claim that prosecutors
improperly revealed his invocation of the right to counsel
demands more exacting review than what is envisioned
by Donnelly. In Donnelly, the Supreme Court excepted
from its fundamental-fairness analysis "prosecutor's
remarks [which] so prejudiced a specific right . . . as to
amount to a denial of that right." Donnelly, 416 U.S. at
643. Thus, if prosecutorial misconduct sufficiently
impacts a specific right, we apply the constitutional
standard applicable to that right. We found such a denial
in Mahorney v. Wallman, 917 F.2d 469 (10th Cir. 1990).
The specific right at issue there was the presumption of
innocence, which we ruled the [**16] prosecutor
effectively denied when he made the following argument
to the jury:


I submit to you, under the law and the
evidence, that we are in a little different
position today than we were when we first
started this trial and it was your duty at
that time, under the law of this land, as
you were being selected as jurors, to
actively in your minds presume that man
over there not to be guilty of the offense of
rape in the first degree, but, you know,
things have changed since that time. I
submit to you at this time, under the law
and under the evidence, that that
presumption has been removed, that that
presumption no longer exists, that that
presumption has been removed by
evidence and that he is standing before
you now guilty. That presumption is not
here any more.


Id. at 471. In Mahorney, defense counsel "vigorously
objected" to this patently erroneous statement about the
constitutionally protected presumption of innocence. Id.
at 473. The trial court failed to minimize the effect of the
statement through admonishment or special instructions
to the jury. Id.


The facts surrounding revelation of Mr. Smith's
invocation of the [**17] right to counsel are substantially
less invasive of that right than was the case in Mahorney.
At Mr. Smith's trial, the State introduced a videotape of
Mr. Smith's interaction with police officers shortly after
he was placed in custody. At the end of the tape, Mr.


Page 5
379 F.3d 919, *927; 2004 U.S. App. LEXIS 15635, **13







Smith displayed his attorney's business card and said,
"There's a guy who came to see me yesterday." St. Ex.
124. When the officers confirmed that Kenneth Watson,
the attorney, did indeed represent Mr. Smith, they ended
the interview. Id. After the jury viewed this portion of the
video, Mr. Watson moved for a mistrial. The court denied
the motion, but admonished the jury to disregard
anything it had viewed past the point where Mr. Smith
removed Mr. Watson's card because what appeared on
the screen after that point did "not tend to prove or
disprove any issue that we're here for you to determine."
Tr., vol. V, at 77-78, 80. This scenario did not so
prejudice Mr. Smith's right to counsel as to amount to a
violation of that right. It is thus subject to
fundamental-fairness analysis. Applying that analysis, we
hold that Mr. Smith's trial was not "so infected . . . with
unfairness as to make the resulting conviction a [**18]
denial of due process," Donnelly, 416 U.S. at 643, and he
is therefore not entitled to relief on this claim.


Mr. Smith also contends his trial counsel, Mr.
Watson, was constitutionally ineffective at the guilt phase
of his trial. Specifically, he points to the following
[*929] deficiencies on Mr. Watson's part: (1) failure to
investigate, develop, and present evidence establishing
Mr. Smith's incompetence to stand trial; (2) failure to
challenge Mr. Smith's confessions with available legal
arguments and to present evidence showing Mr. Smith's
waiver of rights was not knowing and intelligent and his
confession was not voluntary; (3) failure to investigate,
develop, and present available evidence refuting the
State's theory of motive; (4) failure to understand the
mental health evidence at issue in Mr. Smith's trial and
the incoherent and haphazard manner in which it was
presented; and finally, (5) failure to investigate, develop,
and present an insanity defense. The State argues Mr.
Watson's performance was constitutionally sufficient, and
even if it was not, Mr. Smith cannot show he was
prejudiced by Mr. Watson's ineffectiveness.


The general principles governing an ineffective
[**19] assistance of counsel claim are set forth in
Strickland v. Washington, 466 U.S. 668, 80 L. Ed. 2d
674, 104 S. Ct. 2052 (1984). Because the OCCA never
reached the merits of Mr. Smith's ineffective assistance of
counsel claim, we review de novo the district court's legal
determinations regarding this issue and its factual
determinations for clear error. Romano, 278 F.3d at
1150; LaFevers, 182 F.3d at 711. The district court
concluded that Mr. Watson's guilt phase performance did


not fall below constitutional requirements. Smith, No.
CIV-98-601-R, at 19. While Mr. Watson's performance at
the guilt stage gives us pause, we are not convinced Mr.
Smith was prejudiced thereby.


The gravity of a claim of ineffective assistance of
counsel cannot be overstated. "Of all the rights that an
accused person has, the ability to be represented by
counsel is by far the most pervasive, for it affects his
ability to assert any other rights he may have."
Kimmelman v. Morrison, 477 U.S. 365, 377, 91 L. Ed. 2d
305, 106 S. Ct. 2574 (1986) (quoting Walter V. Schaefer,
Federalism & State Criminal Procedure, 70 HARV. L.
REV. 1, 8 (1956)). The Supreme [**20] Court's
Strickland decision "established the legal principles that
govern claims of ineffective assistance of counsel."
Wiggins v. Smith, 539 U.S. 510, 123 S. Ct. 2527, 2535,
156 L. Ed. 2d 471 (2003). In order to prevail on this
claim, Mr. Smith must demonstrate both that Mr.
Watson's performance was deficient and that Mr.
Watson's deficiencies prejudiced Mr. Smith's defense.
Strickland, 466 U.S. at 687. Our review of counsel's
effectiveness is "highly deferential." Id. at 689. In
assessing Mr. Watson's performance, we "consider all the
circumstances, making every effort to 'eliminate the
distorting effects of hindsight,'" and view his "'conduct
from [his] perspective at the time.'" Hooper v. Mullin,
314 F.3d 1162, 1169 (10th Cir. 2002) (quoting
Strickland, 466 U.S. at 689). By the same token, we must
eschew post hoc rationalizations for Mr. Watson's
deliberations, investigations, and defense strategy, or lack
thereof. See Wiggins, 123 S. Ct. at 2538.


Mr. Smith calls our attention to various failings in
Mr. Watson's performance at the first stage of Mr.
Smith's murder trial. [**21] Many of these deficiencies
are troubling. Strickland, however, requires a showing of
both deficient performance and prejudice. "If it is easier
to dispose of an ineffectiveness claim on the ground of
lack of sufficient prejudice, . . . that course should be
followed." Strickland, 466 U.S. at 697. We take that
course with regard to counsel's guilt stage assistance.


First, Mr. Smith claims Mr. Watson was ineffective
in failing to investigate and assert Mr. Smith's
incompetence after the [*930] initial competency
hearing. The mandate barring trial of the incompetent
dates to the days of Blackstone and is "fundamental to an
adversary system of justice." Drope v. Missouri, 420
U.S. 162, 171-72, 43 L. Ed. 2d 103, 95 S. Ct. 896 (1975).
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The Supreme Court has insisted that "a person whose
mental condition is such that he lacks the capacity to
understand the nature and object of the proceedings
against him, to consult with counsel, and to assist in
preparing his defense may not be subjected to trial." Id.
at 171.


A claim of incompetency raises "issues of both
substantive and procedural due process." Walker, 167
F.3d at 1343. A procedural competency [**22] claim
arises from "a trial court's alleged failure to hold a
competency hearing, or an adequate competency
hearing." McGregor v. Gibson, 248 F.3d 946, 952 (10th
Cir. 2001). "[A] substantive competency claim is founded
on the allegation that an individual was tried and
convicted while, in fact, incompetent." Id. Mr. Smith
asserts Mr. Watson's shortcomings led to violation of
both his procedural and substantive rights.


A court's "failure to observe procedures adequate to
protect a defendant's right not to be tried or convicted
while incompetent to stand trial deprives him of his due
process right to a fair trial." Drope, 420 U.S. at 172. The
trial court in Mr. Smith's case held a competency hearing
pre-trial, but it held Mr. Smith to a
clear-and-convincing-evidence standard of proof of his
incompetence. See Smith, 932 P.2d at 527. In Cooper v.
Oklahoma, 517 U.S. 348, 134 L. Ed. 2d 498, 116 S. Ct.
1373 (1996), the Supreme Court declared this standard
unconstitutional. On direct appeal, the OCCA
acknowledged the Supreme Court's holding in Cooper,
but held Mr. Smith had not proven his incompetence even
by the constitutional preponderance [**23] of the
evidence standard. Smith, 932 P.2d at 528. We agree.


In McGregor, we set forth the standard governing
procedural competency claims under the circumstances
presented in this case:


To prevail on a procedural competency
claim after a trial in which a petitioner was
found competent under an unconstitutional
burden of proof, the petitioner must
establish that a reasonable judge should
have had a bona fide doubt as to his
competence at the time of trial. We view
the evidence in the record objectively,
from the standpoint of a reasonable judge
presiding over petitioner's case at the time
of trial. A petitioner establishes a bona


fide doubt if he shows that a reasonable
judge should have doubted whether
petitioner had "sufficient present ability to
consult with his lawyer with a reasonable
degree of rational understanding" and
whether petitioner had "a rational as well
as factual understanding of the
proceedings against him." [ Dusky v.
United States, 362 U.S. 402, 402, 4 L. Ed.
2d 824, 80 S. Ct. 788 (1960).] We stress
that the due process requirement is
continuing; a defendant must be
competent throughout the entire trial. See
Drope, 420 U.S. at 171-72. [**24]


McGregor, 248 F.3d at 954.


We emphasized in McGregor that a person making a
procedural incompetence claim "need not establish facts
sufficient to show he was actually incompetent or to
show he was incompetent by a preponderance of the
evidence." Id. Rather, we look to "evidence of . . .
irrational behavior, . . . demeanor at trial, and any prior
medical opinion" to determine whether further inquiry on
the part of the trial judge was required. Id. (quoting
Drope, 420 U.S. at 180). "Evidence of mental illness and
any representations of defense [*931] counsel about the
defendant's incompetence" would also be significant. Id.
(quoting Walker v. Gibson, 228 F.3d 1217, 1227 (10th
Cir. 2000)). "We examine the totality of the
circumstances . . . . The question is . . . whether the trial
court 'failed to give proper weight to the information
suggesting incompetence which came to light during
trial.'" Id. at 955 (quoting Drope, 420 U.S. at 179).


The evidence of Mr. Smith's competence
encountered by the trial court was mixed. Before trial,
Mr. Smith's attorney moved for a determination of
competency, stating [**25] that Mr. Smith was "unable
to comprehend his attorney or to meaningfully assist in
the defense of his case," and that his "mental state and
communication abilities are such that they seriously
interfere with the understanding of proceedings against
him and with his capability of aiding his attorney in
preparation for this trial." O.R., vol. I, at 24. In response
to this motion, the trial judge ordered a competency
evaluation. Id. at 25. Dr. Edith King, a psychologist,
performed the evaluation, interviewing Mr. Smith three
times and speaking with his mother. Id. at 28-31.
Although she recommended Mr. Smith receive a
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neurological examination, she concluded he was
competent to stand trial. Id. at 31. At a post-examination
hearing on competency, Mr. Watson submitted only Dr.
King's report and the court found Mr. Smith competent to
stand trial. The court made clear, however, that he would
entertain further evidence of incompetence at any time.
Motion Tr., Sept. 3, 1993, at 5. While Mr. Watson never
again formally challenged Mr. Smith's competency in
court, he "took issue with" Dr. King's finding of
competence when he moved for access to the resources of
the public defender's [**26] office, O.R., vol. I, at 44-46.
He also requested funds for further medical investigation
into Mr. Smith's competency, O.R., vol. II, at 218, 329;
funds for a SPECT scan, an MRI, and an EEG, O.R., vol.
II, at 301; and a continuance so he could seek a more
adequate examination of Mr. Smith's competence, O.R.,
vol. II, at 320.


Mr. Watson testified at the evidentiary hearing that
Mr. Smith was withdrawn in their conversations and
unhelpful in obtaining information about the murders and
any possible defense. E.H., vol. VIII, at 13-14. In Mr.
Watson's assessment, Mr. Smith earnestly believed a
fanciful story about a DEA agent's having killed his
family. Id. at 19. Gary Ray, a former employee of the
Oklahoma County jail, encountered Mr. Smith talking to
himself in his cell and described Mr. Smith as "a few
french fries short of a Happy Meal." Id. at 142. Joseph
Ward, a mitigation investigator, testified as to both Mr.
Smith's withdrawn and then his hypervigilant or
hyperactive behavior. Id. at 244. Mr. Ward wrote a memo
to Mr. Watson's attention raising the issue of Mr. Smith's
competence to stand trial and his ability to waive
constitutional rights during police interrogation. [**27]
E.H., vol. III, at 30-31.


Both of Mr. Smith's medical experts, Dr. John Smith,
a clinical psychiatrist, and Dr. Philip Murphy, a
neuropsychologist, testified to Mr. Smith's severe mental
impairments, but they also found him competent to stand
trial. Tr., vol. VIII, at 46, 91. 4 At the evidentiary hearing,
Dr. Alan Hopewell testified that Mr. Smith's mental
capacity [*932] was similar to that of a twelve-year-old,
but he agreed that twelve-year-olds know right from
wrong and can understand criminal charges on a basic
level. E.H., vol. X, at 417-18, 429.


4 Dr. John Smith's evidentiary hearing
protestations that he would have found Mr. Smith
incompetent had Mr. Watson provided him with


more information relating to Mr. Smith's mental
state prior to trial drew skepticism from the
district court and is less than persuasive in view of
the evidence he had available at the time of trial.
See Smith v. State, No. CIV-98-601-R, at 37-38,
58 (W.D. Okla. 2002).


There is no record of Mr. Smith exhibiting bizarre
behavior before [**28] the trial court. The court's most
extended interaction with Mr. Smith took place when he
presented several pro se motions. Taking into account the
evidence gathered in federal district court, it seems quite
clear that Mr. Smith did not write these motions; they
were composed by "jailhouse lawyer" Ronald Veatch.
See Rec., vol. III, at docs. 10-12, 32, 35. But Mr. Smith
orally presented the motions. While Mr. Smith's
presentation did not reveal the skills of a trained legal
mind, he put forth a coherent argument and demonstrated
comprehension of both a lawyer's duties and the concept
of a "fair trial." Tr., vol. II, at 3-6; Tr., vol. IV, at
197-202. Based on the totality of these circumstances, we
are not persuaded the trial court should have had a bona
fide doubt regarding Mr. Smith's competence.
Consequently, Mr. Smith cannot show prejudice resulting
from any deficiencies in Mr. Watson's performance with
respect to his procedural incompetency claim.


In order to state a valid substantive due process
competency claim, Mr. Smith must show "he was, in fact,
tried and convicted while mentally incompetent."
Walker, 228 F.3d at 1229. The burden of proof on a
substantive [**29] claim of incompetency is higher than
that on a procedural claim. "To prevail," Mr. Smith "must
demonstrate by clear and convincing evidence a real,
substantial, and legitimate doubt regarding his
competence to stand trial." Id. Given that the evidence
fails to satisfy the bona fide doubt standard, it necessarily
"also does not satisfy the more demanding standard for a
substantive claim." Walker, 167 F.3d at 1347. Therefore,
any deficiencies in Mr. Watson's performance were
non-prejudicial. 5


5 Mr. Smith raised procedural and substantive
competency claims on direct appeal independent
of his subsequent ineffective assistance claim.
The OCCA denied relief on the merits. Smith v.
State, 932 P.2d 521, 528 (Okla. Crim. App. 1996).
He raises these claims again in this court. Because
Mr. Smith received a competency hearing during
the state court trial, he was not entitled to a
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federal evidentiary hearing on this independent
claim apart from his assertion that his counsel was
ineffective in presenting it. But for our
consideration of the competency claim as part of
Mr. Smith's ineffective assistance of counsel
claim, the OCCA's determination of the claim
would have been entitled to AEDPA deference.
28 U.S.C. § 2254(d)(1).


[**30] Next, Mr. Smith challenges Mr. Watson's
performance in failing to prevent introduction of his
confession. Twice Mr. Smith gave incriminating
statements to police detectives. Mr. Smith claims that the
waiver of rights preceding each confession was invalid,
and that Mr. Watson should have been more vigilant in
keeping the confession out of his state court trial.


In order to be effective, a waiver must be made
"voluntarily, knowingly, and intelligently." Miranda v.
Arizona, 384 U.S. 436, 444, 16 L. Ed. 2d 694, 86 S. Ct.
1602 (1966). The Supreme Court has held that a court's
inquiry into a waiver's validity "has two distinct
dimensions":


First, the relinquishment of the right
must have been voluntary in the sense that
it was the product of a free and deliberate
choice rather than intimidation, coercion,
or deception. Second, the waiver must
have been made with a full awareness of
both the nature of the right being
abandoned and the consequences of the
decision to abandon it. Only if the totality
of the circumstances [*933] surrounding
the interrogation reveal both an uncoerced
choice and the requisite level of
comprehension may a court properly
conclude that the Miranda rights [**31]
have been waived.


Moran v. Burbine, 475 U.S. 412, 421, 89 L. Ed. 2d 410,
106 S. Ct. 1135 (1986) (citations and quotations omitted).


For a waiver to be knowing and intelligent, it "must
have been made with a full awareness both of the nature
of the right being abandoned and the consequences of the
decision to abandon it." United States v. Morris, 287
F.3d 985, 989 (10th Cir. 2002) (quoting Colorado v.
Spring, 479 U.S. 564, 573, 93 L. Ed. 2d 954, 107 S. Ct.
851 (1987)). "No doubt a defendant's mental capacity . . .


is relevant to whether or not" he or she is capable of such
a waiver. Id.


As evidence that he did not knowingly and
intelligently waive his rights, Mr. Smith cites his mental
retardation, mental illness, and the police detectives'
"intentional and calculated misrepresentations." Aplt. Br.
at 80. Mr. Smith's cognitive difficulties are apparent.
Each doctor who examined him placed his intellectual
functioning in the range of mild to borderline mental
retardation. Tr., vol. VIII, at 15; E.H., vol. X, at 448;
E.H., vol. XI, at 675, 693; E.H., vol. XII, at 740. Dr.
Hopewell, a clinical neuropsychologist, testified that Mr.
Smith's comprehension [**32] is similar to that of a
twelve-year-old's. E.H., vol. X, at 403. Mr. Smith suffers
from brain damage as a result of a near-drowning as a
child, and that injury affects his cognitive abilities. Id. at
374-75. After administering a "Grisso test," which is
designed to test one's ability to waive Miranda rights, Dr.
Hopewell concluded Mr. Smith could make no such
waiver. E.H., vol. X, at 399. 6


6 In addition, Dr. Smith diagnosed Mr. Smith
with dissociative identity disorder (DID), more
commonly known as "multiple personality
disorder." E.H., vol. IX, at 328. Dr. Hopewell
concurred in this diagnosis, although tentatively.
E.H., vol. X, at 425-26. The federal district court,
after having heard testimony from Drs. Smith and
Hopewell, as well as from the State's experts,
doubted this new diagnosis. See Smith, No.
CIV-98-601-R, at 37-38. That court was in a much
better position to evaluate the relative strength of
expert testimony, and we defer to its conclusions.
See Anderson v. City of Bessemer City, 470 U.S.
564, 575, 84 L. Ed. 2d 518, 105 S. Ct. 1504
(1985) (citations omitted); Gonzales v. Thomas,
99 F.3d 978, 985 (10th Cir. 1996).


[**33] Mr. Smith alleges police detectives
questioned him improperly, exacerbating the problems
presented by his mental impairments. Prior to each
confession, police detectives went over each Miranda
right and Mr. Smith stated he "believed" he understood
each right. St. Exs. 94, 124. The detectives began their
interviews, however, not with discussion of the murders
but with questions regarding a car accident Mr. Smith
reported and the head injury he may have suffered as a
result. Id. Mr. Smith describes this questioning as the sort
of "trickery" that "can vitiate the validity of a waiver."
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Aplt. Br. 80.


We disagree. The totality of the circumstances
support the conclusion that Mr. Smith did in fact make a
knowing and intelligent waiver of his Miranda rights.
First, while Mr. Smith's intellectual functioning was
limited, Dr. Hopewell testified he would understand the
role of police officers and the concept of a criminal
charge. E.H., vol. X, at 430-31. Second, the "Grisso test"
Dr. Hopewell administered took place years after Mr.
Smith's interrogation and the deterioration of his
condition in jail could have affected the results.
Additionally, while Mr. Smith's cognitive abilities [**34]
may have mirrored those of a twelve-year-old, id. at 403,
this fact [*934] alone does not render his waiver
ineffective. See Fare v. Michael C., 442 U.S. 707, 725,
61 L. Ed. 2d 197, 99 S. Ct. 2560 (1979)
(totality-of-the-circumstances approach determines
validity of even a juvenile's waiver). The videotapes of
Mr. Smith's confessions reveal that, while his memory
was not wholly intact and his responses to answers came
slowly, he stated his understanding of the Miranda rights,
he comprehended the questions the officers presented,
and he provided an accurate description of the crimes and
crime scene. St. Exs. 94, 124. Significantly, Mr. Smith
had prior experience with the criminal justice system. In
1986, he retained counsel to defend him on an assault
charge, eventually pled guilty, and served time in prison.
The concepts encompassed by Miranda were not foreign
to him.


The detectives' queries about Mr. Smith's car
accident and head injury do not change the calculus.
Contrary to Mr. Smith's characterization, these questions
did not represent an "affirmative misrepresentation." The
officers were interested in Mr. Smith's whereabouts and
activities in the days immediately preceding [**35] the
interview. They were also curious as to whether the
accident occurred before or after Mr. Smith committed
the crimes. "The Constitution does not require that a
criminal suspect know and understand every possible
consequence of a waiver of the Fifth Amendment
privilege." Spring, 479 U.S. at 574. Nor does it require
that police interrogations commence immediately with
the subject matter of the crime. The relevant inquiry is
whether the suspect understands the rights at stake and
the consequences of waiving them. Id. at 574-75.
Regardless of the level of preparedness and vigilance Mr.
Watson demonstrated concerning Mr. Smith's "knowing
and intelligent" confession, Mr. Smith cannot show he


was prejudiced by his attorney's performance.


Mr. Smith marshals the same evidence as proof that
his waiver and subsequent confession were involuntary
and therefore Mr. Watson should have sought more
actively to have the court suppress them. The
constitutional question posed by such a claim is "whether
a defendant's will was overborne by the circumstances
surrounding the giving of a confession." Dickerson v.
United States, 530 U.S. 428, 434, 147 L. Ed. 2d 405, 120
S. Ct. 2326 (2000) [**36] (quotation omitted). The
Supreme Court has held "coercive police activity" to be
"a necessary predicate to the finding that a confession is
not 'voluntary.'" Colorado v. Connelly, 479 U.S. 157,
167, 93 L. Ed. 2d 473, 107 S. Ct. 515 (1986). We assess
voluntariness of a suspect's waiver of his Miranda rights
by examining the totality of the circumstances. See
United States v. Nguyen, 155 F.3d 1219, 1222 (10th Cir.
1998).


Factors relevant to determining voluntariness of a
suspect's waiver include his "age, intelligence, and
education, and the details of the interrogation, such as
whether the suspect was informed of his rights, the length
of the detention and the interrogation, and the use or
threat of physical force." Id. Although Mr. Smith was an
adult at the time of interrogation, his cognitive abilities
were similar to those of a twelve-year-old, E.H., vol. X,
at 403, his intellectual functioning was quite low, Tr.,
vol. VIII, at 15; E.H., vol. X, at 448; E.H., vol. XI, at 675,
693-94; E.H., vol. XII, at 740, and his education was
minimal, E.H., vol. XI, at 572. But in response to Mr.
Smith's hesitant responses to questioning, the detectives
in both interrogations [**37] went over each of the
Miranda rights slowly and repeatedly, and Mr. Smith
eventually reported he understood them. St. Exs. 94, 124.
The police [*935] questioning was fairly gentle, and the
interviews were relatively brief. Id. And despite Mr.
Smith's contentions, the questioning did not include
"affirmative misrepresentation."


Mr. Smith's mental impairments are nonetheless
relevant to our scrutiny of his interrogation because they
enhance his "susceptibility to police coercion." Connelly,
479 U.S. at 165. Police may not "exploit[] this weakness
with coercive tactics." Id. Our examination of the record
reveals that the tactics used by police in this case did not
overbear Mr. Smith's will. Taking into account the care
with which officers must question a person of Mr.
Smith's abilities, we see no overreaching. Any lack of
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effort at suppression on Mr. Watson's part is irrelevant;
the confessions were constitutionally admissible. Because
Mr. Smith has not established a constitutional violation,
he cannot show he was prejudiced by Mr. Watson's
performance in this regard. 7


7 As with his incompetency claim, Mr. Smith
challenges his confession independently of his
ineffective assistance claim. The state trial court
held a hearing pursuant to Jackson v. Denno, 378
U.S. 368, 378, 12 L. Ed. 2d 908, 84 S. Ct. 1774
(1964), see Tr., vol. III, at 181-215, and the
OCCA rejected this claim on the merits. See
Smith, 932 P.2d at 530. But for the ineffective
assistance of counsel claim, our review of the
independent claim would have been narrowed by
AEDPA, 28 U.S.C. § 2254(d)(1), and limited to
the facts available to the state courts.


[**38] Finally, Mr. Smith assails Mr. Watson's
performance in challenging the state's theory of motive,
presenting mental health evidence, and failing to raise an
insanity defense. Having carefully reviewed the record,
we see no prejudice. At the evidentiary hearing in federal
district court, counsel for Mr. Smith described the
evidence of Mr. Smith's guilt as "overwhelming." E.H.,
vol. X, at 477. The state's theory of motive -- that Mr.
Smith may have murdered his wife and stepchildren to
collect on their life insurance -- was but a small part of
this "overwhelming" evidence, and we are convinced a
successful challenge thereto would have had no effect on
the jury's finding of guilt. The quantity and quality of the
evidence of Mr. Smith's mental illness and retardation, as
well as counsel's skill in presentation of this evidence,
differed significantly at trial and at the evidentiary
hearing in federal district court. Nevertheless, the district
court was unconvinced by Dr. Smith's new diagnosis of
DID, see Smith, No. CIV-98-601-R, at 34, and we must
defer to this credibility determination. See Anderson v.
City of Bessemer City, 470 U.S. 564, 575, 84 L. Ed. 2d
518, 105 S. Ct. 1504 (1985) [**39] (citations omitted);
Gonzales v. Thomas, 99 F.3d 978, 985 (10th Cir. 1996).
Oklahoma follows the demanding rule of M'Naghten's
Case, 8 Eng. Rep. 718 (1843), determining insanity by
putting to the jury the ultimate question of whether a
defendant was capable of knowing right from wrong at
the time of the offense. Jacobson v. State, 1984 OK CR
72, 684 P.2d 556, 561 (Okla. Crim. App. 1984). Even on
the evidence available to Mr. Watson, should he have
obtained and presented it, an acquittal was highly


unlikely.


Mr. Smith has not shown "there is a reasonable
probability that, but for counsel's unprofessional errors,"
the jury would have acquitted Mr. Smith of the crimes for
which he stood accused. Strickland, 466 U.S. at 694.
Consequently, he was not prejudiced by any deficiencies
in his counsel's performance during the guilt phase of his
trial. 8


8 Mr. Smith posits the cumulative effect of
errors in this case justify relief from his
conviction. "Cumulative-error analysis aggregates
only actual errors to determine their cumulative
effect." United States v. Rivera, 900 F.2d 1462,
1470 (10th Cir. 1990). Because we have found no
error with respect to Mr. Smith's conviction, there
is "no error to cumulate, and no occasion to apply
a cumulative-error analysis." Id. at 1472.


[**40] [*936] IV.


SENTENCING


As errors in the sentencing stage of his trial, Mr.
Smith cites (1) faulty jury instructions on mitigation and
life without parole and (2) ineffective assistance of
counsel. His claims as to the court's instructions have no
merit, but Mr. Smith is entitled to relief on his ineffective
assistance claim.


The court gave two mitigation instructions to the jury
at the sentencing phase of the trial. Mr. Smith contends
there is a reasonable likelihood the jury applied these
instructions in such a way as to preclude consideration of
his mental impairments, in violation of the Eighth and
Fourteenth Amendments. The OCCA disagreed, Smith,
932 P.2d at 534, so we cannot grant relief unless that
court's conclusion is contrary to or an unreasonable
application of federal law. 28 U.S.C. § 2254(d)(1). The
instructions about which Mr. Smith complains read as
follows:


Instruction Number 9, Determination
of Mitigating Circumstances:


Mitigating circumstances are those
which, in fairness and mercy, may be
considered as extenuating or reducing the
degree of moral culpability or blame. The
determination of what are mitigating
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[**41] circumstances is for you as jurors
to resolve under the facts and
circumstances of this case.


Instruction Number 10,
Circumstances Which May Be
Mitigating:


Evidence has been offered as to the
following mitigating circumstances:


1. Defendant surrendered himself to
the Oklahoma City Police Department;


2. Defendant informed the Police
Detectives of the killings and their details;


3. Defendant exhibited remorse;


4. Neither of the female children
suffered stab wounds;


5. The Defendant did not attempt to
flee the jurisdiction of the State.


6. The life of Roderick Smith has
value to his friends and family.


Whether these circumstances existed,
and whether these circumstances are
mitigating, must be decided by you.


O.R., vol. III, at 478-79.


Mr. Smith likens these instructions to those held
unconstitutional by the Supreme Court in Penry v.
Johnson, 532 U.S. 782, 150 L. Ed. 2d 9, 121 S. Ct. 1910
(2001) (Penry II). There, the court instructed the jury it
was to arrive at a sentence by answering three "special
issues": "whether Penry acted deliberately when he killed
Pamela Carpenter, whether there was a probability that
Penry would be dangerous in the [**42] future, and
whether Penry acted unreasonably in response to
provocation." Id. at 788-89. The court then gave a
supplemental instruction, directing the jury: "If you
determine, when giving effect to the mitigating evidence,
. . . that a life sentence . . . is an appropriate response to
the personal culpability of the defendant, a negative
finding should be given to one of the special issues." Id.
at 790. The Supreme Court held these instructions
unconstitutional because there was "at the very least, a
reasonable likelihood that the jury . . . applied [them so as


to] prevent consideration of Penry's mental retardation
and childhood abuse." Id. at 800 (citations, quotations,
and alterations omitted). The problem with the quoted
instructions, the Court [*937] held, was that "it would
have been both logically and ethically impossible for a
juror to follow both sets of instructions." Id. at 799.
Because neither mental retardation nor childhood abuse
"fit within the scope of the special issues, answering
those issues in the manner prescribed on the verdict form
necessarily meant ignoring the command of the
supplemental instruction. [**43] " Id.


The trial court presented no such logical conundrum
to the jury in Mr. Smith's case. Instruction Nine broadly
defined mitigation, and Mr. Smith's mental impairments
easily fit within it. The issue raised here is almost
indistinguishable from that in Cooks v. Ward, 165 F.3d
1283 (10th Cir. 1998), a case in which we denied relief.
The trial court in Cooks gave a general mitigation
instruction identical to Instruction Nine, then an
additional instruction listing particular mitigating factors
presented by counsel. Id. at 1291-92. We "failed to see
how the specificity [of the second instruction] in any way
undermined the general directives of [the first
instruction]." Id. at 1292. We went on to note that "Mr.
Cooks' concerns with [the court's instructions] appear to
stem not so much from the instructions themselves . . .,
but from his own attorney's failure to present mitigating
evidence on his behalf, or to offer any alternative or
supplemental instructions." Id. Likewise, blame for the
lack of mitigation evidence before the jury in Mr. Smith's
case lies with counsel, not the trial court. 9 These
instructions, [**44] materially similar to those in Cooks,
10 did not preclude consideration of mitigation evidence.
Thus we cannot conclude the OCCA's determination of
this claim constituted a decision contrary to federal law
or an unreasonable application thereof.


9 We discuss trial counsel's performance with
respect to sentencing at length below.
10 It is true that the wording of the more specific
instruction in Cooks was slightly different than
that given by the trial court in Mr. Smith's case.
The Cooks instruction read "Minimum Mitigating
Circumstances," while the instruction in Mr.
Smith's case read merely "Mitigating
Circumstances." The general instructions in both
cases, however, were identically expansive. We
do not believe the omission of the word
"minimum" in Mr. Smith's case precluded the
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jury's consideration of his mental impairments.
The jury's failure to consider that evidence arose
from trial counsel's failure to present it.


Mr. Smith also challenges the lack of jury
instructions regarding the [**45] possibility of a
sentence of life without parole. In the penalty phase of his
trial, the first instruction the jury received stated pursuant
to Oklahoma law that each person convicted of
first-degree murder "shall be punished by either life
imprisonment, life imprisonment without the possibility
of parole, or death." O.R., vol. III, at 470. The court did
not further define "life imprisonment" or "life
imprisonment without the possibility of parole." Mr.
Smith alleges this lack of instruction was unconstitutional
under the Supreme Court's decisions in Simmons v.
South Carolina, 512 U.S. 154, 129 L. Ed. 2d 133, 114 S.
Ct. 2187 (1994), and Shafer v. South Carolina, 532 U.S.
36, 149 L. Ed. 2d 178, 121 S. Ct. 1263 (2001).


Raising this claim for the first time in state
post-conviction proceedings, Mr. Smith sought to defeat
the State's asserted procedural bar with a claim of
ineffective assistance of counsel at trial and on direct
appeal. Smith, 955 P.2d at 739. The OCCA held the
claim procedurally barred and refused to consider its
merits. Id. Mr. Smith reasserts ineffective assistance of
counsel as a means around the state procedural bar, but
we need not consider [**46] counsel's ineffectiveness
concerning the instruction because we may more easily
[*938] dispose of the claim on the merits. See Miller,
354 F.3d at 1297.


In Simmons, the Supreme Court held that:


where a capital defendant's future
dangerousness is at issue, and the only
sentencing alternative to death available to
the jury is life imprisonment without the
possibility or parole, due process entitles
the defendant "to inform the jury of [his]
parole ineligibility, either by jury
instruction or in arguments by counsel."


Shafer, 532 U.S. at 39 (quoting Ramdass v. Angelone,
530 U.S. 156, 165, 147 L. Ed. 2d 125, 120 S. Ct. 2113
(2000) (describing Simmons' premise and plurality
opinion)). We previously addressed an argument identical
to Mr. Smith's in Mayes v. Gibson, 210 F.3d 1284 (10th
Cir. 2000), where we held Simmons to be inapposite. Id.


at 1294. In Simmons, the jury "was given a choice
between life in prison and death, which, because the jury
might have thought the defendant could be released on
parole, 'created a false choice between sentencing
petitioner to death and sentencing him to a limited [**47]
period of incarceration.'" Id. The court in Mr. Mayes'
case, like the court in Mr. Smith's, instructed the jury to
choose between life imprisonment, life imprisonment
without the possibility of parole, and death. Id. We
concluded the "three-way choice fulfills the Simmons
requirement that a jury be notified if the defendant is
parole ineligible," and denied relief. Id.


Mr. Smith believes the Supreme Court's subsequent
opinion in Shafer undermines our holding in Mayes.
Shafer concerned a post-Simmons South Carolina statute
under which, if the jury found a single statutory
aggravator, only two sentencing options remained: death
or life imprisonment without the possibility of parole.
Shafer, 532 U.S. at 41. Mr. Shafer's counsel sought either
an instruction on parole ineligibility or permission to
inform the jury of that ineligibility in closing argument,
but the court denied those requests. Id. at 42. Several
hours into its deliberations, the jury sent the judge a note
asking if there were "any remote chance for someone
convicted of murder to become eligible for parole" and
"under what conditions would someone convicted for
[**48] murder be eligible." Id. at 44. The judge merely
instructed the jury that its "consideration [was] restricted
to what sentence to recommend," "life imprisonment
means until the death of the offender," and "parole
eligibility is not for your consideration." Id. at 45. The
Supreme Court held these circumstances contravened its
holding in Simmons. Id. at 51. In so holding, however,
the Court repeatedly emphasized the lack of a third
choice in South Carolina's sentencing scheme. Id. at 41,
50, 51. Given the two-way choice in Shafer, and the clear
evidence of jury confusion, that case is distinguishable
from our decision in Mayes. Because Mr. Smith's case is
identical to Mayes and suffers none of Shafer's identified
short-comings, Mr. Smith is not entitled to relief from his
sentence on these grounds.


Finally, and most significantly, Mr. Smith challenges
Mr. Watson's assistance to him at sentencing. While the
same constitutional principles that guided our
examination of Mr. Watson's guilt stage performance
apply to his performance at sentencing, we are
particularly vigilant in guarding this right [**49] when
the defendant faces a sentence of death. See Williamson


Page 13
379 F.3d 919, *937; 2004 U.S. App. LEXIS 15635, **44







v. Ward, 110 F.3d 1508, 1514 (10th Cir. 1997) ("In
assessing counsel's conduct, we are mindful of the
Supreme Court's observation that 'our duty to [*939]
search for constitutional error with painstaking care is
never more exacting than it is in a capital case.'")
(quoting Burger v. Kemp, 483 U.S. 776, 785, 97 L. Ed.
2d 638, 107 S. Ct. 3114 (1987)). Our heightened attention
parallels the heightened demands on counsel in a capital
case. See ABA Standards for Criminal Justice 4-1.2(c)
(3d ed. 1993) ("Since the death penalty differs from other
criminal penalties in its finality, defense counsel in a
capital case should respond to this difference by making
extraordinary efforts on behalf of the accused.").


"The sentencing stage is the most critical phase of a
death penalty case. Any competent counsel knows the
importance of thoroughly investigating and presenting
mitigating evidence." Romano, 239 F.3d at 1180. Mr.
Smith contends Mr. Watson proved woefully
incompetent in this regard. According to Mr. Smith, Mr.
Watson failed to understand that Mr. Smith's "borderline
mental retardation, mental illness, [**50] and organic
brain impairment" constituted mitigating evidence to be
presented at the penalty stage of Mr. Smith's capital trial.
We are cognizant of "the overwhelming importance of
the role mitigation evidence plays in the just imposition
of the death penalty." Mayes, 210 F.3d at 1288. The
district court concluded Mr. Watson's meager
presentation of mitigating evidence fell below the
constitutional minimum, Smith, No. CIV-98-601-R, at 20,
and we agree.


While Mr. Watson was an experienced criminal
lawyer, he had never represented a client facing the death
penalty prior to his defense of Mr. Smith, had never been
involved in death penalty litigation, had never attended
any seminars or continuing legal education courses
dedicated to capital defense, and had never even handled
a case in which psychiatric issues were presented. E.H.,
vol. VIII, at 10. While Mr. Watson brought in co-counsel
"in the days just prior to trial," this case was co-counsel's
first capital case as well. Id. at 93. Mr. Watson also
enlisted the assistance of the state public defender's
office. Id. at 119. The trial judge approved use of these
services after Mr. Watson confessed he "didn't [**51]
feel competent," that "there was no money" and that the
case "deserved more than [he] could give it with [his]
limited resources." Id. He suggested to the court: "either
take me off this case and give it to the public defender's
office or give me some other ideas." Id. The reason for


this suggestion is clear. At the evidentiary hearing in
federal district court, Mr. Watson testified: "I mean, I had
a caseload that I had to work with. I wasn't getting any
money . . . out of this case. . . . I was over my head at that
point. . . . [It was] something that I had never dealt with
before." Id. at 41. After more than a year on the case --
one which generated ten volumes of trial testimony alone
-- Mr. Smith's mother had paid Mr. Watson "somewhere
in the neighborhood of $ 1,500 to $ 2,000." Id. at 12.


This lack of resources and expertise plus the press of
Mr. Watson's other caseload worked to Mr. Smith's
detriment. Astoundingly, Mr. Watson admitted at the
evidentiary hearing that he was unaware Mr. Smith's
"mental state or mental illness could be introduced as
mitigation in the second stage" of trial. Id. at 48. The
record of the sentencing proceeding fully supports [**52]
this assertion. At sentencing, Mr. Watson called Mr.
Smith's family and friends to testify that they loved Mr.
Smith and that he was a kind and considerate person. See
Tr., vol. X, at 33-64. But this testimony encompasses a
mere thirty pages out of hundreds in the trial transcript.
Mr. Watson made no attempt to explain how this kind
and considerate person could commit such a horrendous
crime, [*940] although mental health evidence
providing such an explanation was at his fingertips.


In mitigation, Mr. Watson offered six considerations:
(1) "Defendant surrendered himself to the Oklahoma City
Police Department," (2) "Defendant informed the Police
Detectives of the killings and their details," (3)
"Defendant exhibited remorse," (4) "Neither of the
female children suffered stab wounds," (5) "The
Defendant did not attempt to flee the jurisdiction of the
State," and (6) "The life of Roderick Smith has value to
his friends and family." O.R., vol. III, at 479. But he then
minimized the value of these circumstances:


We set out these six mitigating
circumstances for your consideration. We
drew on what little we had to draw on,
what little has come, what favorable items
have come out of [**53] this case that
favor Roderick. And we picked six. We
picked his family and his friends who can
come to you and say, spare his life . . . .
Do for him as he would not do for
Jennifer. . . . That's all we're asking. And it
seems awful small to ask when you've got
five victims, but that's the only thing we've
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got left. . . .


What we're saying is that you have to
look at these mitigating factors, however
slight they may be. . . .


Most of you said that the death
penalty was not apropos across the board,
there are certain cases. And this is
probably one of those cases.


Tr., vol. X, at 92-93 (emphasis added).


The State makes much of the fact that the court
incorporated all guilt stage evidence into the penalty
phase of Mr. Smith's trial and that Mr. Watson referenced
Mr. Smith's mental illness in the second stage. The State's
own characterization of the first stage mental health
evidence calls into question its worth in the second stage
of trial. At the evidentiary hearing, the State asked Mr.
Watson:


And you didn't understand, necessarily,
all the things [the doctors] said. I read
them and I'm not sure I understand them.
But they seemed to be saying there's
[**54] mental issues here, mental
problems, and throw a lot of words to the
jury? . . . And so they accomplished the
purpose. They looked and smelled and
tasted like they were experts because they
had all the words, and if you asked them a
question, they could give you a long
answer with lots of long words and the
bottom line was they say he's not
competent?


E.H., vol. VIII, at 107-08. Mr. Watson agreed with this
assertion.


Mr. Watson's penalty phase references to mental
health evidence were at best belittling of the evidence and
at worst damning of Mr. Smith. "I tried to point out with
the testimony of the psychiatrist and the psychologist a
real defense to this case," Mr. Watson told the jury.
"Well, you took that credibility away." Tr., vol. X., at 93.
At times, counsel's references to Mr. Smith's mental
condition read like an argument for the State:


I submit to you, whether you believe Dr.
Murphy, Dr. King who didn't testify or


whoever, there is no question that this man
has acted bad in the past and there's no
doubt in my mind if he's out in society he's
going to continue to act bad. But if he's
confined behind the bars for the rest of his
life they might have doctors there, [**55]
and I don't know whether they do or don't,
but there's a chance, who will be able to
get him to come out. . . .


I'll also submit to you that, be it right
or be it wrong, this person has some type
of an abnormality. It's not normal for
human beings, male human beings, to go
out and want to stab on female human
beings. That's not normal behavior.
[*941] I also submit to you it's not normal
behavior to stab people, kill five people
and then wanting to go to sleep. That's not
normal behavior. . . .


No logical person, no person acting in
their right mind . . . would commit this
type of act without some driving force.


Tr., vol. X, at 85-86, 88, 91. What that "driving force"
might have been, however, Mr. Smith's counsel never
sought to define. It was left to the prosecution to fill in
the blank: Mr. Smith was a "cold-blooded, vicious
killer[]." See, e.g., id. at 96, 97, 101, 103, 105, 106, 107.


The mitigation evidence available for presentation
was significant. Mr. Smith is completely illiterate. E.H.,
vol. X, at 388. Even the State's experts and prison doctors
determined Mr. Smith's IQ to be in the mentally retarded
or borderline mentally retarded range. E.H., vol. XI,
[**56] at 675, 694; E.H., vol. XII, at 740. "His
understanding and his emotional development and his
ability to relate all seem to be fairly similar to what we
would perceive to be a 12-year-old child." E.H., vol. X, at
403. When he was quite young, Mr. Smith nearly
drowned and the resulting lack of oxygen caused brain
damage, or hypoxia. E.H., vol. XI, at 565-66; E.H., vol.
X, at 374. At the evidentiary hearing, Dr. Hopewell
explained the consequences of this injury:


Brain damage generally affects three
different components. One is the
component we call intellectual thinking or
cognitive. Another component of our


Page 15
379 F.3d 919, *940; 2004 U.S. App. LEXIS 15635, **53







development is our motor behavior, motor
control. . . . And the third area is . . .
emotional control and emotional
regulation. The other two areas also affect
that.


The brain injury, in general, will
cause damage to the centers of the brain
and an injury like an hypoxic injury is
known to cause damage to the particular
and specific centers of the brain that are
involved in emotional regulation. These
are generally called the limbic areas of the
brain and that's what helps to regulate and
modulate our emotions.


Injury of those areas can cause all
sorts of problems. Primarily, [**57] . . .
when a person is stressed or put in a
stressful situation, their control over their
emotions may break down even further.


In addition to that would be
intellectual and cognitive problems of
brain injury. . . . For example,
intellectually they don't understand what's
going on because of the intellectual
component of the brain injury, then their
emotional regulation is also disrupted, and
so their behavior becomes erratic or out of
control or aggressive, and any number of
emotional problems can result that are
usually not consistent with whatever is
going on in the environment around them,
and that represents the direct cause of the
brain injury, as well as an inability to cope
or interact with stress or what's going on
in the environment in a way that most of
us would see to be reasonable or prudent
or understandable.


E.H., vol. X, at 375-76.


Eva Cates, Mr. Smith's mother, corroborated Dr.
Hopewell's conclusion that the near-drowning incident
caused Mr. Smith's mental impairments. She testified at
the evidentiary hearing that when he returned from the
hospital, he was "slower, . . . he didn't act like he
understood whatever I said to him." E.H., vol. XI, at 566.
These [**58] changes led to taunting from other
children, the taunting grew into tormenting, and


eventually Mrs. Cates discovered her son was being
beaten by his classmates. Id. at 571. As a result, Mrs.
Cates kept Mr. Smith out of school for an entire year. Id.
He eventually finished high school in a [*942] special
education program. Id. at 572. He never received a
driver's license, Tr., vol. V, at 99, and he lived with his
mother until he moved in with his wife and her four
children, E.H., vol. XI, at 572. Mrs. Cates understood that
Mr. Smith had mental impairments, but was unable to
afford any treatment. Id. at 567. In addition to testimony
about Mr. Smith's mental condition, Mrs. Cates'
evidentiary hearing testimony, unlike that at the penalty
phase of his trial, described the unstable home in which
Mr. Smith was raised and abuse at the hands of an aunt
charged with his care. Id. at 559-65.


Clearly, evidence of Mr. Smith's mental retardation,
brain damage, and troubled background constituted
mitigating evidence. The Supreme Court has, time and
again, cited "the standards for capital defense work
articulated by the American Bar Association (ABA) . . .
as 'guides to determining [**59] what is reasonable'"
performance. Wiggins, 123 S. Ct. at 2536-37 (quoting
Strickland, 466 U.S. at 688; Williams v. Taylor, 529 U.S.
362, 396, 146 L. Ed. 2d 389, 120 S. Ct. 1495 (2000)).
Those standards repeatedly reference mental health
evidence, describing it as "of vital importance to the
jury's decision at the punishment phase." See ABA
Guidelines for the Appointment and Performance of
Defense Counsel in Death Penalty Cases 1.1, 4.1, 10.4,
10.7, 10.11. It was patently unreasonable for Mr. Watson
to omit this evidence from his case for mitigation. Mr.
Smith has thus cleared Strickland's first hurdle.


The district court concluded Mr. Smith failed to
demonstrate prejudice from Mr. Watson's ineffective
assistance at the penalty stage. We disagree. In
considering Strickland's prejudice prong, "we evaluate
the totality of the evidence -- both that adduced at trial,
and the evidence adduced in habeas proceedings."
Wiggins, 123 S. Ct. at 2543 (italics, quotations, and
citations omitted). In order to grant relief, we must
discern a reasonable probability that the jury would have
concluded the "balance of aggravating and mitigating
[**60] circumstances did not warrant death." Mayes,
210 F.3d at 1290. A "reasonable probability" is less than
a preponderance of the evidence, but "sufficient to
undermine confidence in the outcome." Fisher v. Gibson,
282 F.3d 1283 at 1307 (quoting Strickland, 466 U.S. at
694).
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We first note that the mitigating evidence omitted in
Mr. Smith's trial is exactly the sort of evidence that
garners the most sympathy from jurors. Death penalty
litigation expert Dr. Craig Haney testified at the
evidentiary hearing that "juries respond to and find
mitigating [this type of evidence,] and [they] are more
likely to vote for life rather than death sentences in cases
where there is . . . clear and clearly presented evidence
that the defendant has suffered from some form of mental
illness . . . ." E.H., vol. X, at 479-80. The available
empirical evidence as to juror attitudes supports Dr.
Haney's conclusions. See Stephen P. Garvey,
Aggravation and Mitigation in Capital Cases: What Do
Jurors Think, 98 COLUM. L. REV. 1538, 1559 (1998)
(finding evidence of mental retardation and mental illness
to be the most persuasive mitigation evidence and to
[**61] have practically no aggravating effect); Samuel P.
Gross, Update: American Public Opinion on the Death
Penalty -- It's Getting Personal, 83 CORNELL L. REV.
1448, 1468-69 (1998) (finding mental retardation to be
"much more" mitigating than other potential factors). See
also Glenn v. Tate, 71 F.3d 1204, 1211 (6th Cir. 1996)
(citing empirical evidence of juror sympathy to claims of
"organic brain problems"); Brewer v. Aiken, 935 F.2d
850, 862 (7th Cir. 1991) (Easterbrook, J., concurring)
(same).


[*943] The district court dismissed much of the
mitigation evidence Mr. Smith presented because it
"tends to portray [Mr. Smith] as an unstable individual
with very little control over either his impulses or his
'alter' personalities" and would have "negated much of
the mitigation evidence actually presented to the jury of
[Mr. Smith's] good work history and friend's and relatives
perception of [Mr. Smith] as a kind hearted person." See
Smith, No. CIV-98-601-R, at 23-24. These statements
reveal a fundamental misunderstanding of the purpose for
which such mitigation evidence would have been
presented. The jury already had evidence of Mr. Smith's
[**62] impulsiveness and lack of emotional control. 11


What the jury wholly lacked was an explanation of how
Mr. Smith's organic brain damage caused these outbursts
of violence and caused this "kind hearted" person to
commit such a shocking crime.


11 In each case the district court cited in support
of this alleged "double-edged" nature of mental
health evidence Mr. Smith sought to present, any
aggravating "edge" to such evidence had not
previously been placed before the jury. See Davis


v. Executive Dir. of Dep't of Corr., 100 F.3d 750,
760, 761 (10th Cir. 1996) (defense attorney failed
to present any evidence of defendant's alcoholism,
but such evidence would have revealed to an
otherwise unaware jury defendant's increased
violence towards women when drinking); Smith
v. Massey, 235 F.3d 1259, 1282 (10th Cir. 2000)
(evidence of defendant's mental impairments,
which were exacerbated by drugs and alcohol,
was not before the jury and would have included
otherwise unadmitted evidence of their causing
violent outbursts); McCracken v. Gibson, 268
F.3d 970, 979-80 (10th Cir. 2001) (evidence of
defendant's family history of schizophrenia and
his own psychological problems had not been
presented to the jury; such evidence could have
undermined "residual doubt" defense and also
introduced otherwise unadmitted negative
testimony about defendant's behavior when
consuming alcohol); Cannon v. Gibson, 259 F.3d
1253, 1277-78 (10th Cir. 2001) (no evidence of
defendant's mental illness was before the jury and
petitioner's proffered evidence would have shown
jury his instability and impulsiveness). Here,
whatever aggravating "edge" there was to Mr.
Smith's mental impairments was squarely before
the jury in the guilt phase of the trial. It is the
mitigating "edge" Mr. Watson failed to present.
The district court also cited Humphreys v.
Gibson, 261 F.3d 1016 (10th Cir. 2001), but that
case is wholly inapposite as in that case extensive
mitigating evidence reached the sentencer and
further evidence the petitioner cited to the habeas
court was merely cumulative. Id. at 1020-21.


[**63] We have previously emphasized that
mitigation evidence "affords an opportunity to humanize
and explain." Romano, 239 F.3d at 1180 (quoting
Mayes, 210 F.3d at 1288) (emphasis added). In granting
relief from a death sentence under circumstances quite
similar to those before us, the Supreme Court noted that
evidence of borderline mental retardation and childhood
privation and abuse is "consistent with the view that [the
petitioner's] behavior was a compulsive reaction rather
than the product of cold-blooded premeditation."
Williams, 529 U.S. at 398; see also Simmons v.
Luebbers, 299 F.3d 929, 936 (8th Cir. 2002) (granting
relief from a death sentence and noting: "The jury was
already aware of Simmons's anger towards women. [A
psychiatrist's] report would have introduced the
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possibility that Simmons's inability to control his violent
behavior was caused by childhood trauma and abuse.
This information could have been used in his favor at the
penalty stage. Instead, the jury was allowed to conclude
that Simmons's violent behavior was simply the result of
his wicked and aggressive nature.")


The jury in Mr. Smith's [**64] case never received
an explanation for his behavior. As described by the
State, at the guilt phase Mr. Watson threw medical
testimony at the jury and hoped something would stick.
E.H., vol. VIII, at 107-08. In the penalty [*944] phase,
he negated whatever value this mental health evidence
had, essentially telling the jury not to consider it. He then
presented the sort of "halfhearted mitigation case"
derided by the Supreme Court in Wiggins. See Wiggins,
123 S. Ct. at 2538.


The State's case in favor of the death penalty was
strong. The jury found four aggravating circumstances as
to Mrs. Smith's death and five as to the deaths of each
child. O.R., vol. III, at 542-51. But the aggravating
evidence in Williams, where the Supreme Court reversed
a death sentence for ineffective assistance of counsel, was
also strong. As Justice Rehnquist pointed out in dissent
over the Court's finding of prejudice:


The murder of Mr. Stone was just one
act in a crime spree that lasted most of
Williams's life. Indeed, the jury heard
evidence that, in the months following the
murder of Mr. Stone, Williams savagely
beat an elderly woman, stole two cars, set
fire to a home, stabbed a man [**65]
during a robbery, set fire to a city jail, and
confessed to having strong urges to choke
other inmates and to break a fellow
prisoner's jaw.


Williams, 529 U.S. at 418 (quotations omitted). As we
noted above, the mitigation case presented by Mr.
Watson was pitifully incomplete, and in some respects,
bordered on the absurd. 12 We conclude, much as the
Supreme Court did in Wiggins, that "had the jury been
able to place" Mr. Smith's background, brain damage,
and mental retardation -- this compelling explanation for
his behavior -- "on the mitigating side of the scale, there
is a reasonable probability that at least one juror would
have struck a different balance." 13 Wiggins, 123 S. Ct.


at 2543; see also Williams, 529 U.S. at 398 ("The
graphic description of Williams' childhood, filled with
abuse and privation, or the reality that he was 'borderline
mentally retarded,' might well have influenced the jury's
appraisal of his moral culpability.").


12 The state made quick work of Mr. Watson's
plea that the jury find mitigation in a lack of stab
wounds on Shemeka and Kanesha Carter:


He wants you to give him credit
because he squeezed them to death
instead of stabbed them. Does the
fact that he squeezed the life out of
them, . . . that he took them and
squeezed their little bodies until
they no longer could breathe, and
we don't know how long that took
and how they suffered while he
was doing that, does that reduce
the degree of moral culpability or
blame?


Tr., vol. X, at 73.
[**66]


13 The jurors at Mr. Smith's trial had to reach a
unanimous recommendation of death. OKLA.
STAT. tit. 21, § 701.11.


In sum, Mr. Smith presented evidence sufficient to
undermine our confidence in his death sentence. Mr.
Smith's counsel failed to afford him a constitutionally
adequate representative in the sentencing phase of his
trial, and he therefore is entitled to relief under
Strickland, 466 U.S. at 694.


V.


CONCLUSION


While the bulk of Mr. Smith's claims are without
merit, he is entitled to relief as a result of his trial
counsel's ineffective assistance at sentencing. We,
therefore, AFFIRM the district court's denial of the writ
as to Mr. Smith's conviction, but REVERSE the
judgment of the district court denying the writ as to
sentencing. We grant the writ with respect to the death
sentence with the condition that the state resentence Mr.
Smith within a reasonable time.
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did not require exclusion of the confession. (____ Ala
App ____, 109 So 2d 736.) The Supreme Court of
Alabama denied certiorari. (268 Ala 699, 109 So 2d
738.)


On certiorari, the United States Supreme Court
unanimously reversed. In an opinion by Warren, Ch. J., it
was held that the admission of the accused's confession,


obtained under the circumstances described above,
violated the due process clause of the Fourteenth
Amendment.


Clark, J., concurred in the result.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]


ERROR §806.5


voluntariness of confession. --


Headnote:[1]


Although according respect to the conclusions of a
state court as to the voluntariness of an accused's
confession of guilt, the United States Supreme Court
cannot escape the responsibility of itself scrutinizing the
record.


[***LEdHN2]


ERROR §1562


confessions. --


Headnote:[2]


A conviction based upon an involuntary confession
must be set aside.
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[***LEdHN3]


LAW §840.5


due process -- confessions. --


Headnote:[3]


The due process clause of the Fourteenth
Amendment is grievously breached when an involuntary
confession is obtained by state officers and introduced
into evidence in a state criminal prosecution which
culminates in a conviction.


[***LEdHN4]


EVIDENCE §682


confessions. --


Headnote:[4]


Coercion in obtaining from an accused a confession
can be mental as well as physical.


[***LEdHN5]


EVIDENCE §682


confessions. --


Headnote:[5]


The range of inquiry into the voluntariness of an
accused's confession is broad; the judgment in each
instance must be based upon consideration of the totality
of the circumstances.


[***LEdHN6]


LAW §840


due process -- evidence. --


Headnote:[6]


The due process clause of the Fourteenth
Amendment forbids fundamental unfairness in the use of
evidence, whether true or false.


[***LEdHN7]


ERROR §1563


reversible error -- involuntary confession. --


Headnote:[7]


The introduction of an accused's involuntary
confession requires reversal of the judgment of
conviction, even though other evidence establishes guilt
or corroborates the confession.


[***LEdHN8]


EVIDENCE §682


confessions -- involuntariness. --


Headnote:[8]


Neither the likelihood that an involuntary confession
is untrue nor the preservation of the individual's freedom
of will is the sole interest at stake in excluding
involuntary confessions from evidence; the abhorrence of
society to the use of such confessions also turns on the
deep-rooted feeling that the police must obey the law
while enforcing the law, and that in the end life and
liberty can be as much endangered from illegal methods
used to convict those thought to be criminals as from the
actual criminals themselves.


[***LEdHN9]


EVIDENCE §685


confessions -- involuntariness -- mental
incompetency. --


Headnote:[9]


An accused's confession is involuntary, and its
admission in evidence in a state prosecution for robbery
violates due process, where the evidence establishes the
strongest probability that the accused was insane and
incompetent at the time of the confession, particularly in
view of other pertinent circumstances, such as his
8-to-9-hour sustained interrogation in a tiny room, which
was upon occasion filled with police officers, the absence
of his friends, relatives, or legal counsel, and the
composition of the confession by a deputy sheriff rather
than by the accused; this is so even though it is possible
that the accused confessed during a period of complete
mental competence.


[***LEdHN10]
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LAW §840.5


due process -- confessions. --


Headnote:[10]


Due process is violated by incarcerating a defendant
upon the basis of a confession he made while insane.


[***LEdHN11]


ERROR §1463


review of facts -- confessions. --


Headnote:[11]


Great reliance must be placed upon the finder of fact
where there is a genuine conflict of evidence as to the
involuntariness of an accused's confession.


[***LEdHN12]


ERROR §1463


review of facts -- confessions -- mental
incompetency. --


Headnote:[12]


No genuine issue of fact, within the meaning of the
rule that where there is a conflict as to the involuntariness
of an accused's confession great reliance must be placed
upon the finder of fact, is raised, as to accused's insanity
at the time of the confession, by a conflict between the
depositions of two physicians that the accused was insane
at that time and the contrary deposition of another
physician, where the latter deposition is in hopeless
internal conflict; nor by the testimony of a police officer
that the accused "talked sensible," was clear-eyed, and
did not appear nervous, where there is no evidence in the
record indicating that these observed facts bore any
relation to the accused's disease or were symptoms of a
remission of his illness.


[***LEdHN13]


ERROR §806.5


voluntariness of confession. --


Headnote:[13]


In determining the voluntariness or involuntariness
of an accused's confession admitted in evidence at a state
criminal trial, the scope of review by the United States
Supreme Court is not restricted to evidence introduced
prior to admission of the confession; that court may also
take into consideration evidence introduced thereafter.


[***LEdHN14]


LAW §840.5


due process -- confessions -- waiver. --


Headnote:[14]


Where the involuntariness of a confession is
conclusively demonstrated at any stage of a trial, the
defendant is deprived of due process by entry of
judgment without exclusion of the confession; this is so
even though accused's counsel, who objected to the
admissibility of the confession, failed to move for its
exclusion after it had been introduced and the fact of
coercion had been proved.


SYLLABUS


After having been discharged from the Armed
Forces because of permanent mental disability, and
during an unauthorized absence from a Veterans' hospital
where he had been classified as 100% "incompetent,"
petitioner was arrested on a charge of robbery. After eight
or nine hours of sustained interrogation in a small room
which was at times filled with police officers, he signed a
confession written for him by a Deputy Sheriff. Shortly
thereafter he exhibited symptoms of insanity and, after
proceedings prescribed by state law, he was found insane
and committed to a state mental hospital. Over four years
later, he was declared mentally competent to stand trial
and was tried in a state court on the robbery charge. His
confession was admitted in evidence over his objection
and he was convicted. Held: The record clearly
establishes that the confession most probably was not the
product of any meaningful act of volition; and its use in
obtaining petitioner's conviction deprived him of his
liberty without due process of law in violation of the
Fourteenth Amendment. Pp. 200-211.


(a) Though it is possible that petitioner confessed
during a period of complete mental competence, the
evidence here establishes the strongest probability that he
was insane and incompetent at the time he allegedly
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confessed. Pp. 207-208.


(b) On the record in this case, there was not such a
conflict in the evidence as to require this Court to accept
the trial judge's conclusion that the confession was
voluntary. Pp. 208-209.


(c) Where the involuntariness of a confession is
conclusively demonstrated at any stage of a trial, the
defendant is deprived of due process by its use in
obtaining his conviction -- even though important
evidence concerning the involuntariness of the confession
was not introduced until after admission of the confession
into evidence and the defendant's counsel did not request
reconsideration of that ruling. Pp. 209-211.


COUNSEL: Truman Hobbs argued the cause and filed a
brief for petitioner.


Paul T. Gish, Jr., Assistant Attorney General of Alabama,
argued the cause for respondent. With him on the brief
was MacDonald Gallion, Attorney General of Alabama.


JUDGES: Warren, Black, Frankfurter, Douglas, Clark,
Harlan, Brennan, Whittaker, Stewart


OPINION BY: WARREN


OPINION


[*200] [***244] [**276] MR. CHIEF JUSTICE
WARREN delivered the opinion of the Court.


Jesse Blackburn was tried in the Circuit Court of
Colbert County, Alabama, on a charge of robbery, found
guilty, and sentenced to 20 years' imprisonment. By far
the most damaging piece of evidence against him was his
confession, which he persistently maintained had not
been made voluntarily. 1 The record seemed to provide
substantial support for this contention, and we granted
certiorari because of a grave doubt whether the judgment
could stand if measured against the mandate of the
[**277] Fourteenth Amendment to the Constitution of
the United States. 359 U.S. 1010. Plenary hearing has
hardened this doubt into firm conviction: Jesse Blackburn
has been deprived of his liberty without due process of
law.


1 The only other adverse evidence of any
significance tended to prove that Blackburn and
two others had traveled to Alabama from Illinois


around the date of the robbery; that they were
driving a maroon Buick; and that the crime was
committed by persons who drove a maroon Buick
with an Illinois license plate.


The crime with which Blackburn was charged was
the robbery of a mobile store on April 19, 1948. By that
date Blackburn, a 24-year-old Negro, had suffered a
lengthy siege of mental illness. He had served in the
armed forces during World War II, but had been
discharged in 1944 [***245] as permanently disabled by
a psychosis. He was thereupon placed in an institution
and given medical treatment over extended periods until
February [*201] 14, 1948, when he was released from a
Veterans Administration hospital for a ten-day leave in
the care of his sister. He failed to return to the hospital
and consequently was discharged on May 24, 1948. The
robbery of which he stands convicted occurred during
this period of unauthorized absence from a mental ward.
Blackburn's medical records further disclose that from
1946 he was classified by the Veterans Administration as
100 percent "incompetent" and that at the time of his
discharge from the hospital both his diagnosis of
"schizophrenic reaction, paranoid type" and his
characterization as "incompetent" remained unchanged.


This does not by any means end the record of
Blackburn's history of mental illness. He was arrested
shortly following the robbery, and some time after his
confession on May 8, 1948, the Sheriff reported to the
circuit judge that Blackburn had exhibited symptoms of
insanity. The judge thereupon had Blackburn examined
by three physicians, and after receiving their report he
concluded that there was "reasonable ground to believe
that the defendant was insane either at the time of the
commission of [the] offense or at the present time." In
accordance with the procedure prescribed by Alabama
law, 2 the judge then directed the Superintendent of the
Alabama State Hospitals to convene a lunacy
commission. When the commission unanimously
declared Blackburn insane, the judge committed him to
the Alabama State Hospital for the mentally ill until he
should be "restored to his right mind." 3 Blackburn
escaped from the hospital once, only to be apprehended
on another charge, declared insane [*202] by a second
Alabama circuit judge, and sent back to the hospital.
Before his return he was examined by another set of
doctors who diagnosed his mental condition as
"Schizophrenic, reaction, paranoid type" and declared
that he was "Insane, incompetent, and should be placed in
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[an] insane hospital." Except for this brief interlude,
Blackburn remained in the hospital for over four years,
from July 1948 to October 1952, at which time he was
declared mentally competent to stand trial.


2 Ala. Code, 1940, Tit. 15, § 425.
3 We later set forth in detail the opinions of the
members of this lunacy commission, Drs.
Tarwater, Rowe, and Richards. As will appear,
the evidence they supplied is of critical
importance in this case.


At his trial, Blackburn entered pleas of not guilty and
not guilty by reason of insanity. He testified that he could
remember nothing about the alleged crime, the
circumstances surrounding it, his arrest, his confession,
his commitment to the State Hospital, or the early period
of his treatment there. He denied the truth of the
confession, but admitted that the signature on it appeared
to be his. According to a 1944 Army medical report, one
aspect of Blackburn's illness was recurrent "complete
amnesia concerning his behaviour."


When the prosecutor proposed to introduce
Blackburn's confession into evidence, his attorney
objected, and the judge held a hearing to determine its
admissibility. Blackburn's counsel submitted to the judge
the depositions of two of the three doctors who had
served [**278] on the lunacy commission and who had
observed Blackburn during his period of treatment at the
State Hospital. These depositions incorporated [***246]
copies of three significant documents. The first was the
court order directing examination of Blackburn by a
lunacy commission. This order mentioned Blackburn's
previous treatment in a mental ward and two of his prior
commitments to mental institutions. The second paper
was the lunacy commission's report, in which three
state-employed doctors had expressed their opinion that
Blackburn was insane both at the time of his admission to
the hospital on July 29, 1948, and at the time of the
robbery on April 19, 1948. [*203] Finally, the
depositions set forth the order which permanently
committed Blackburn to the State Hospital. In addition
to attesting to the accuracy of these documents, the
deponents set forth in detail their opinion of Blackburn's
mental condition. Dr. Harry S. Rowe, the Assistant
Superintendent of the Hospital, who had worked since
1923 exclusively with psychopathic patients, stated that
as a member of the lunacy commission he had
participated in its investigation and in the submission of


its report. Dr. Rowe also said that he had interviewed
Blackburn on many occasions since his commitment and
that he not only still thought Blackburn had been insane
on the date of the crime but also believed he "most
probably [had been] insane and incompetent" on May 8,
1948, when he had confessed. These opinions of Dr.
Rowe were seconded by Dr. J. S. Tarwater, a psychiatrist
who was Superintendent of the Alabama State Hospitals.


To counter this evidence, the prosecutor introduced
the deposition of the third member of the lunacy
commission, Dr. A. M. Richards, a general practitioner
who had spent the previous twelve years treating mental
patients and who was a staff member of the State
Hospital. The doctor's answers to petitioner's
interrogatories were in harmony with the depositions of
Drs. Tarwater and Rowe: Dr. Richards acknowledged
that he had served on the lunacy commission, that he had
signed the report, and that he had concurred in the finding
that Blackburn had been insane on the date of the crime.
He disclaimed having any other information of value, and
noted in response to a cross-interrogatory that Blackburn
had been "up on the criminal ward and he was such a
nuisance until I didn't see him often." In his answers to
other cross-interrogatories, however, Dr. Richards
executed an astonishing about-face by opining that
Blackburn had been "normal" since he first saw him, that
his mental [*204] condition was "normal" on the date of
the crime and "good" on the date of the confession, and
that he had never seen Blackburn suffer "psychotic
episodes." Even this portion of the deposition is not
without incongruity, however, for Dr. Richards' response
to one cross-interrogatory was that he did not believe
Blackburn had experienced lucid intervals.


Evidence concerning the circumstances surrounding
the making of the confession was supplied by the Chief
Deputy Sheriff. He testified that the interrogation had
consumed "something like, maybe five or six hours" on
May 8, 1948, and that no one had threatened Blackburn
in any way. The Chief Deputy composed the statement
in narrative form on the basis of Blackburn's answers to
the various questions asked by the officers, and
Blackburn signed the confession two days later. When
asked about Blackburn's behavior, the witness responded
that Blackburn had "answered like any normal person I
have examined." After the judge ruled that the confession
would be admitted, but before it was actually admitted,
the Chief Deputy [***247] described in somewhat
greater detail -- this time to the jury -- the manner in
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which the confession had been obtained. It developed
that the examination had begun at approximately one
o'clock in the afternoon and had continued until ten or
eleven [**279] o'clock that evening, with about an
hour's break for dinner. Thus it was established that the
questioning went on for eight or nine hours rather than
five or six. Apparently most of the interrogation took
place in closely confined quarters -- a room about four by
six or six by eight feet -- in which as many as three
officers had at times been present with Blackburn. The
Chief Deputy conceded that Blackburn said he had been a
patient in a mental institution, but claimed that Blackburn
also stated he had been released, and avowed that
Blackburn "talked sensible and give [sic] sensible
answers," was clear-eyed, and did not appear nervous.


[*205] Blackburn's counsel again objected to
admission of the statement, but the objection was
overruled and the confession was submitted to the jury.
After the Alabama Court of Appeals affirmed the
judgment and held that the Fourteenth Amendment did
not require exclusion of the confession, Blackburn
petitioned this Court for certiorari. 4 Thus was the
constitutional issue raised, decided, and presented to this
Court for review.


4 The Alabama Court of Appeals wrote two
opinions in this case. After the first, 38 Ala. App.
143, 88 So. 2d 199, and after the Alabama
Supreme Court had denied certiorari, 264 Ala.
694, 88 So. 2d 205, we granted certiorari, 352
U.S. 924, and later vacated the judgment and
remanded the case to the Court of Appeals
because we were uncertain whether that court had
passed upon the federal question. 354 U.S. 393.
The Court of Appeals reaffirmed the judgment of
conviction, 40 Ala. App. , 109 So. 2d 736, and
the Alabama Supreme Court again denied
certiorari, 268 Ala. 699, 109 So. 2d 738. The case
was then ripe for our review, and we granted
certiorari once more. 359 U.S. 1010.


[***LEdHR1] [1] [***LEdHR2] [2] [***LEdHR3]
[3]After according all of the deference to the trial judge's
decision which is compatible with our duty to determine
constitutional questions, 5 we are unable to escape the
conclusion that Blackburn's confession can fairly be
characterized only as involuntary. Consequently the


conviction must be set aside, since this Court, in a line of
decisions beginning in 1936 with Brown v. Mississippi,
297 U.S. 278, and including cases by now too well
known and too numerous to bear citation, has established
the principle that the Fourteenth Amendment is
grievously breached when an involuntary confession is
obtained by state officers and introduced into evidence in
a criminal prosecution which culminates in a conviction.


5 It is well established, of course, that although
this Court will accord respect to the conclusions
of the state courts in cases of this nature, we
cannot escape the responsibility of scrutinizing
the record ourselves. E. g., Spano v. New York,
360 U.S. 315, 316; Pierre v. Louisiana, 306 U.S.
354, 358; Chambers v. Florida, 309 U.S. 227,
228-229.


[*206] [***LEdHR4] [4] [***LEdHR5] [5]Since
Chambers v. Florida, 309 U.S. 227, this Court has
recognized that coercion can be mental as well as
physical, and that the blood of the accused is not the only
hallmark of an unconstitutional inquisition. A number of
cases have demonstrated, if demonstration were needed,
that the efficiency of the rack and [***248] the
thumbscrew can be matched, given the proper subject, by
more sophisticated modes of "persuasion." 6 A prolonged
interrogation of an accused who is ignorant of his rights
and who has [**280] been cut off from the moral
support of friends and relatives is not infrequently an
effective technique of terror. Thus the range of inquiry in
this type of case must be broad, and this Court has
insisted that the judgment in each instance be based upon
consideration of "the totality of the circumstances."
Fikes v. Alabama, 352 U.S. 191, 197.


6 E. g., Spano v. New York, 360 U.S. 315; Fikes
v. Alabama, 352 U.S. 191; Watts v. Indiana, 338
U.S. 49; Turner v. Pennsylvania, 338 U.S. 62;
Harris v. South Carolina, 338 U.S. 68; Ashcraft
v. Tennessee, 322 U.S. 143.


[***LEdHR6] [6] [***LEdHR7] [7]It is also
established that the Fourteenth Amendment forbids
"fundamental unfairness in the use of evidence, whether
true or false." Lisenba v. California, 314 U.S. 219, 236.
Consequently, we have rejected the argument that
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introduction of an involuntary confession is immaterial
where other evidence establishes guilt or corroborates the
confession. E. g., Spano v. New York, 360 U.S. 315, 324;
Payne v. Arkansas, 356 U.S. 560, 567-568; Watts v.
Indiana, 338 U.S. 49, 50, n. 2; Haley v. Ohio, 332 U.S.
596, 599.As important as it is that persons who have
committed crimes be convicted, there are considerations
which transcend the question of guilt or innocence. Thus,
in cases involving involuntary confessions, this Court
enforces the strongly felt attitude of our society that
important human values are sacrificed where an agency
of the government, in the course of securing a conviction,
wrings a confession out of an accused against his [*207]
will. This insistence upon putting the government to the
task of proving guilt by means other than inquisition was
engendered by historical abuses which are quite familiar.
See Chambers v. Florida, supra, at 235-238; Watts v.
Indiana, supra, at 54-55.


[***LEdHR8] [8]But neither the likelihood that the
confession is untrue nor the preservation of the
individual's freedom of will is the sole interest at stake.
As we said just last Term, "The abhorrence of society to
the use of involuntary confessions . . . also turns on the
deep-rooted feeling that the police must obey the law
while enforcing the law; that in the end life and liberty
can be as much endangered from illegal methods used to
convict those thought to be criminals as from the actual
criminals themselves." Spano v. New York, supra, at
320-321. Thus a complex of values underlies the stricture
against use by the state of confessions which, by way of
convenient shorthand, this Court terms involuntary, and
the role played by each in any situation varies according
to the particular circumstances of the case.


[***LEdHR9] [9] [***LEdHR10] [10]In the case
at bar, the evidence indisputably establishes the strongest
probability that Blackburn was insane and incompetent at
the time he allegedly confessed. Surely in the present
stage [***249] of our civilization a most basic sense of
justice is affronted by the spectacle of incarcerating a
human being upon the basis of a statement he made while
insane; and this judgment can without difficulty be
articulated in terms of the unreliability of the confession,
the lack of rational choice of the accused, or simply a
strong conviction that our system of law enforcement
should not operate so as to take advantage of a person in
this fashion. And when the other pertinent circumstances
are considered -- the eight- to nine-hour sustained
interrogation in a tiny room which was upon occasion


literally filled with police officers; the absence of
Blackburn's friends, relatives, or legal counsel; the
composition [*208] of the confession by the Deputy
Sheriff rather than by Blackburn -- the chances of the
confession's having been the product of a rational
intellect and a free will become [**281] even more
remote and the denial of due process even more
egregious.


It is, of course, quite true that we are dealing here
with probabilities. It is possible, for example, that
Blackburn confessed during a period of complete mental
competence. Moreover, these probabilities are gauged in
this instance primarily by the opinion evidence of
medical experts. But this case is novel only in the sense
that the evidence of insanity here is compelling, for this
Court has in the past reversed convictions where
psychiatric evidence revealed that the person who had
confessed was "of low mentality, if not mentally ill,"
Fikes v. Alabama, supra, at 196, or had a "history of
emotional instability," Spano v. New York, supra, at 322.
And although facts such as youth and lack of education
are more easily ascertained than the imbalance of a
human mind, 7 we cannot say that this has any
appreciable bearing upon the difficulty of the ultimate
judgment as to the effect these various circumstances
have upon independence of will, a judgment which must
by its nature always be one of probabilities.


7 Lack of education is a factor frequently present
in this type of case; and in Haley v. Ohio, supra,
the fact that the accused was a 15-year-old youth
weighed heavily in the Court's judgment.


[***LEdHR11] [11] [***LEdHR12] [12]Of
course, this case is no different from other involuntary
confession cases in another respect -- where there is a
genuine conflict of evidence great reliance must be
placed upon the finder of fact. It is this proposition upon
which respondent's principal argument rests, for the trial
judge's decision is said to be inviolable because of an
alleged conflict between the depositions of Dr. Richards
on the one hand and Drs. Tarwater and Rowe on the
other. We need not in this case consider the relevance
[*209] of the fact that the trial judge, like ourselves, had
no opportunity to witness the demeanor of these doctors.
It is sufficient to observe that the deposition of Dr.
Richards is in such hopeless internal conflict that it raises
no genuine issue of fact. It would be unreasonable in the
extreme to base a determination upon those portions in
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which the doctor proclaimed Blackburn normal while
ignoring those portions in which he judged Blackburn
insane. Nor have we overlooked the testimony of the
Chief Deputy that Blackburn "talked sensible," was
clear-eyed, and did not appear nervous. But without any
evidence in the record indicating that these observed facts
bore any relation to Blackburn's disease or were
symptoms of a remission of his illness, we are quite
unable to conclude [***250] that such an inference can
be drawn. 8 The Fourteenth Amendment would be an
illusory safeguard indeed if testimony of this nature were
held to raise a "conflict" which would preclude appellate
review of a case where the evidence of insanity is as
compelling as it is here.


8 It is interesting to note that Blackburn's
medical records disclose that in 1944 he was
given a diagnosis of "Psychosis, manic
depressive, manic phase," and yet was said to
answer questions "relevantly and coherently." Dr.
Rowe stated that it was clear Blackburn "was
suffering from schizophrenia of the paranoic type.
They . . . entertain delusions . . . ."


We take note also of respondent's argument that our
decision must be predicated solely upon the evidence
introduced by defendant before admission of the
confession. As we have indicated, this evidence consisted
of the depositions, the copies of the documents
incorporated therein, and the testimony of the Chief
Deputy. The other relevant evidence, which included the
detailed medical record of Blackburn's mental illness
prior to his arrest, was introduced at a later stage of the
trial. It is quite true that Blackburn's counsel, so far as
the record [**282] shows, made no request that the
judge reconsider his [*210] ruling on the basis of this
additional data. The Alabama Court of Appeals decided
that under these circumstances this further documentation
of Blackburn's insanity was not, under state law, material
to the Fourteenth Amendment question.


[***LEdHR13] [13] [***LEdHR14] [14]Even if
respondent's argument were meritorious our decision
would be the same, since the evidence introduced prior to
admission of the confession was ample to establish its
involuntariness. But we reject the notion that the scope of
our review can be thus restricted. Where the
involuntariness of a confession is conclusively
demonstrated at any stage of a trial, the defendant is
deprived of due process by entry of judgment of


conviction without exclusion of the confession. An
argument similar to respondent's was disposed of in
Brown v. Mississippi, 297 U.S. 278, in the following
words:


"That contention rests upon the failure of counsel for
the accused, who had objected to the admissibility of the
confessions, to move for their exclusion after they had
been introduced and the fact of coercion had been proved.
It is a contention which proceeds upon a misconception
of the nature of petitioners' complaint. That complaint is
not of the commission of mere error, but of a wrong so
fundamental that it made the whole proceeding a mere
pretense of a trial and rendered the conviction and
sentence wholly void. . . . We are not concerned with a
mere question of state practice, or whether counsel
assigned to petitioners were competent or mistakenly
assumed that their first objections were sufficient. . . .


"In the instant case, the trial court was fully advised
by the undisputed evidence of the way in which the
confessions had been procured. The trial court knew that
there was no other evidence upon which conviction and
sentence could be based. Yet [*211] it proceeded to
permit conviction and to pronounce sentence. The
conviction and sentence were void for want of the
essential elements of due process . . . ." Id., at 286-287.


Just as in Brown, the evidence here clearly
establishes that the confession most probably was not the
product of any meaningful act of volition. Therefore, the
use of this [***251] evidence to convict Blackburn
transgressed the imperatives of fundamental justice which
find their expression in the Due Process Clause of the
Fourteenth Amendment, and the judgment must be


Reversed.


MR. JUSTICE CLARK concurs in the result.
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SUMMARY:


The defendants, who were convicted in a California
state court on charges of robbery, kidnapping, and
murder, chose not to testify at their trial, and there were
extensive adverse comments by the prosecuting attorney
and instructions by the trial judge to the jury as to certain
inferences which could be drawn against the defendants
from their failure to testify. Pending the defendants'
appeal to the California Supreme Court, the United States
Supreme Court held, in Griffin v California, 380 US 609,
14 L ed 2d 106, 85 S Ct 1229, that adverse comment
upon a defendant's failure to testify in a state criminal
trial was unconstitutional under the Fifth and Fourteenth
Amendments. The California Supreme Court affirmed the
defendants' convictions, holding that although the
defendants had been denied their federal constitutional


rights through adverse comments on their failure to
testify, such a denial constituted harmless error under the
California constitutional provision pertaining to harmless
error. (63 Cal 2d 178, 404 P2d 209).


On certiorari, the United States Supreme Court
reversed. In an opinion by Black, J., expressing the views
of seven members of the court, it was held that (1) federal
law rather than state law was applicable in fashioning a
rule as to what constituted harmless error in the instant
case; (2) before an error involving the denial of a federal
constitutional right can be held harmless in a state
criminal case, the reviewing court must be satisfied
beyond a reasonable doubt that the error did not
contribute to the defendant's conviction; and (3) under
such a rule, the continuous and repeated references in the
instant case to the defendants' failure to testify and to the
inferences which could be drawn therefrom did not
constitute harmless error.


Stewart, J., concurring in the result, expressed the
view that clear violations of the Griffin v California rule
should result in automatic reversal, and that the court's
promulgation of a novel rule of harmless error was
unnecessary.


Harlan, J., dissenting, expressed the view that the
California Supreme Court's reasonable application of the
California harmless error rule to sustain the convictions
constituted an independent and adequate state ground for
upholding the convictions, and that the writ of certiorari
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should be dismissed.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]


COURTS §781


state practice -- application of state law --


Headnote:[1]


The application of a state harmless error rule by a
state reviewing court is a state question rather than a
federal question where it involves only errors of state
procedure or state law.


[***LEdHN2]


COURTS §781


state conviction -- federal law --


Headnote:[2]


Whether a state criminal conviction should stand
when a state has failed to accord federal constitutionally
guaranteed rights is as much of a federal question as what
particular federal constitutional provisions themselves
mean, what they guarantee, and whether they have been
denied.


[***LEdHN3]


STATES §46


federal rights -- remedies --


Headnote:[3]


The formulation of the authoritative laws, rules, and
remedies designed to protect people from infractions by
the states of federally guaranteed rights cannot be left to
the states.


[***LEdHN4]


COURTS §625


harmless error rule -- applicable law --


Headnote:[4]


Federal law rather than state law is applicable in


fashioning a rule as to what constitutes harmless error
with respect to the denial of the federal constitutional
rights of a defendant in a state criminal trial through
adverse comments upon his failure to testify.


[***LEdHN5]


ERROR §1514


constitutional errors -- harmlessness --


Headnote:[5]


Not all federal constitutional errors, regardless of the
facts and circumstances, must always be deemed harmful,
but there may be some constitutional errors which in the
setting of a particular case are so unimportant and
insignificant that they may, consistently with the Federal
Constitution, be deemed harmless, so as not to warrant
automatic reversal of a conviction.


[***LEdHN6]


ERROR §1513


constitutional error --


Headnote:[6]


There are some constitutional rights so basic to a fair
trial that their infraction can never be treated as harmless
error.


[***LEdHN7]


ERROR §1280


presumption of prejudice --


Headnote:[7]


In order for an error involving the denial of a federal
constitutional right to be held harmless in a state criminal
case, the reviewing court must be satisfied beyond a
reasonable doubt that the error did not contribute to the
defendant's conviction.


[***LEdHN8]


ERROR §1601


failure to testify -- adverse comment --


Headnote:[8]
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Although substantial evidence of a defendant's guilt
is not challenged or explained by the defendant, it does
not constitute harmless error for the defendant in a state
criminal trial to be deprived of his federal constitutional
rights through the prosecuting attorney's continuous and
repeated adverse comments and through instructions by
the trial judge to the jury as to various inferences which
can be drawn against the defendant from his failure to
testify.Point from Separate Opinion


[***LEdHN9]


LAW §839.5


comment on accused's silence -- retroactivity of
ruling --


Headnote:[9]


The ruling in Griffin v California, 380 US 609, 14 L
ed 2d 106, 85 S Ct 1229, holding adverse comment upon
a defendant's failure to testify in a state criminal trial
unconstitutional, is retroactively applicable to cases
which were tried before the date of the Griffin decision,
but were still pending on direct review when the Griffin
case was decided. [From separate opinion by Stewart, J.]


SYLLABUS


Petitioners were convicted following a California
state criminal trial during which the prosecutor, as then
permitted by a state constitutional provision, extensively
commented on their failure to testify. The trial judge also
charged the jury that it could draw adverse inferences
from such failure. After the trial, but before petitioners'
appeal was considered, the state constitutional provision
was invalidated by Griffin v. California, 380 U.S. 609.
Though admitting that petitioners had been denied a
federal constitutional right, the California Supreme Court,
applying the State Constitution's harmless-error
provision, upheld the convictions. Held:


1. This Court has jurisdiction to formulate a
harmless-error rule that will protect a defendant's federal
right under the Fifth and Fourteenth Amendments to be
free from state penalties for not testifying in his criminal
trial. Pp. 20-21.


2. Before a constitutional error can be held to be
harmless the court must be able to declare its belief that it
was harmless beyond a reasonable doubt. Pp. 21-24.


3. The State in this case did not demonstrate beyond
a reasonable doubt that the prosecutor's repetitive
comments to the jury, and the trial court's instruction
concerning the petitioners' failure to testify did not
contribute to their convictions. Pp. 24-26.


COUNSEL: Morris Lavine argued the cause and filed
briefs for petitioners.


Arlo E. Smith, Chief Assistant Attorney General of
California, argued the cause for respondent. With him on
the brief were Thomas C. Lynch, Attorney General, Doris
H. Maier, Assistant Attorney General, and Raymond M.
Momboisse, Deputy Attorney General.


JUDGES: Warren, Black, Douglas, Clark, Harlan,
Brennan, Stewart, White, Fortas


OPINION BY: BLACK


OPINION


[*18] [***707] [**825] MR. JUSTICE BLACK
delivered the opinion of the Court.


Petitioners, Ruth Elizabeth Chapman and Thomas
LeRoy Teale, were convicted in a California state court
[*19] upon a charge that they robbed, kidnaped, and
murdered a bartender. She was sentenced to life
imprisonment and he to death. At the time of the trial,
Art. I, § 13, of the State's Constitution provided that "in
any criminal case, whether the defendant testifies or not,
his failure to explain or to deny by his testimony any
evidence or facts in the case against him may be
commented upon by the court and by counsel, and may
be considered by the court or the jury." Both petitioners
in this case chose not to testify at their trial, and the
State's attorney prosecuting them took full advantage of
his right under the State Constitution to comment upon
their failure to testify, filling his [***708] argument to
the jury from beginning to end with numerous references
to their silence and inferences of their guilt resulting
therefrom. 1 The trial court also charged the jury that it
could draw adverse inferences from petitioners' failure to
testify. 2 Shortly after the trial, but before petitioners'
cases had been considered on appeal by the California
Supreme Court, this Court decided Griffin v. California,
380 U.S. 609, [**826] in which we held California's
constitutional provision and practice invalid on the
ground that they put a penalty on the exercise of a
person's right not to be compelled to be a witness against
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himself, guaranteed by the Fifth Amendment to the [*20]
United States Constitution and made applicable to
California and the other States by the Fourteenth
Amendment. See Malloy v. Hogan, 378 U.S. 1. On appeal,
the State Supreme Court, 63 Cal. 2d 178, 404 P. 2d 209,
admitting that petitioners had been denied a federal
constitutional right by the comments on their silence,
nevertheless affirmed, applying the State Constitution's
harmless-error provision, which forbids reversal unless
"the court shall be of the opinion that the error
complained of has resulted in a miscarriage of justice." 3


We granted certiorari limited to these questions:


"Where there is a violation of the rule of Griffin v.
California, 380 U.S. 609, (1) can the error be held to be
harmless, and (2) if so, was the error harmless in this
case?" 383 U.S. 956-957.


1 Excerpts of the prosecutor's argument are
reproduced in the Appendix to this opinion.
2 The trial judge charged the jury:


"It is a constitutional right of a defendant in a
criminal trial that he may not be compelled to
testify. Thus, whether or not he does testify rests
entirely on his own decision. As to any evidence
or facts against him which the defendant can
reasonably be expected to deny or explain
because of facts within his knowledge, if he does
not testify or if, though he does testify, he fails to
deny or explain such evidence, the jury may take
that failure into consideration as tending to
indicate the truth of such evidence and as
indicating that among the inferences that may be
reasonably drawn therefrom those unfavorable to
the defendant are the more probable. . . ."
3 Cal. Const., Art. VI, § 4 1/2:


"No judgment shall be set aside, or new trial
granted, in any case, on the ground of
misdirection of the jury, or of the improper
admission or rejection of evidence, or for any
error as to any matter of pleading, or for any error
as to any matter of procedure, unless, after an
examination of the entire cause, including the
evidence, the court shall be of the opinion that the
error complained of has resulted in a miscarriage
of justice."


In this Court petitioners contend that both these
questions are federal ones to be decided under federal


law; that under federal law we should hold that denial of
a federal constitutional right, no matter how unimportant,
should automatically result in reversal of a conviction,
without regard to whether the error is considered
harmless; and that, if wrong in this, the various comments
on petitioners' silence cannot, applying a federal standard,
be considered harmless here.


I.


[***LEdHR1] [1] [***LEdHR2] [2]
[***LEdHR3] [3] [***LEdHR4] [4]Before deciding the
two questions here -- whether there can ever be harmless
constitutional error and whether the error here was
harmless -- we must first decide whether [*21] state or
federal law governs. The application of a state
harmless-error rule is, of course, a [***709] state
question where it involves only errors of state procedure
or state law. But the error from which these petitioners
suffered was a denial of rights guaranteed against
invasion by the Fifth and Fourteenth Amendments, rights
rooted in the Bill of Rights, offered and championed in
the Congress by James Madison, who told the Congress
that the "independent" federal courts would be the
"guardians of those rights." 4 Whether a conviction for
crime should stand when a State has failed to accord
federal constitutionally guaranteed rights is every bit as
much of a federal question as what particular federal
constitutional provisions themselves mean, what they
guarantee, and whether they have been denied. With
faithfulness to the constitutional union of the States, we
cannot leave to the States the formulation of the
authoritative laws, rules, and remedies designed to
protect people from infractions by the States of federally
guaranteed rights. We have no hesitation in saying that
the right of these petitioners not to be punished for
exercising their Fifth and Fourteenth Amendment
[**827] right to be silent -- expressly created by the
Federal Constitution itself -- is a federal right which, in
the absence of appropriate congressional action, it is our
responsibility to protect by fashioning the necessary rule.


4 "If they [the first ten amendments] are
incorporated into the Constitution, independent
tribunals of justice will consider themselves in a
peculiar manner the guardians of those rights;
they will be an impenetrable bulwark against
every assumption of power in the Legislative or
Executive; they will be naturally led to resist
every encroachment upon rights expressly
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stipulated for in the Constitution by the
declaration of rights." 1 Annals of Cong. 439
(1789).


II.


[***LEdHR5] [5]We are urged by petitioners to
hold that all federal constitutional errors, regardless of the
facts and circumstances, must always be deemed harmful.
Such a holding, [*22] as petitioners correctly point out,
would require an automatic reversal of their convictions
and make further discussion unnecessary. We decline to
adopt any such rule. All 50 States have harmless-error
statutes or rules, and the United States long ago through
its Congress established for its courts the rule that
judgments shall not be reversed for "errors or defects
which do not affect the substantial rights of the parties."
28 U. S. C. § 2111. 5 None of these rules on its face
distinguishes between federal constitutional errors and
errors of state law or federal statutes and rules. All of
these rules, state or federal, serve a very useful purpose
insofar as they block setting aside convictions for small
errors or defects that have little, if any, likelihood of
having changed the result of the trial. We conclude that
there may be some constitutional errors which in the
setting of a particular case are so unimportant and
insignificant that they may, consistent with the Federal
Constitution, be deemed harmless, not requiring the
automatic reversal of the conviction.


5 28 U. S. C. § 2111 provides:


"On the hearing of any appeal or writ of
certiorari in any case, the court shall give
judgment after an examination of the record
without regard to errors or defects which do not
affect the substantial rights of the parties."


Fed. Rule Crim. Proc. 52 (a) provides:


"Any error, defect, irregularity or variance
which does not affect substantial rights shall be
disregarded."


See also Fed. Rule Civ. Proc. 61.


III.


[***710] In fashioning a
harmless-constitutional-error rule, we must recognize that
harmless-error rules can work very unfair and
mischievous results when, for example, highly important


and persuasive evidence, or argument, though legally
forbidden, finds its way into a trial in which the question
of guilt or innocence is a close one. What [*23]
harmless-error rules all aim at is a rule that will save the
good in harmless-error practices while avoiding the bad,
so far as possible.


[***LEdHR6] [6] [***LEdHR7] [7]The federal rule
emphasizes "substantial rights" as do most others. The
California constitutional rule emphasizes "a miscarriage
of justice," 6 but the California courts have neutralized
this to some extent by emphasis, and perhaps
overemphasis, upon the court's view of "over-whelming
evidence." 7 We prefer the approach of this Court in
deciding what was harmless error in our recent case of
Fahy v. Connecticut, 375 U.S. 85. There we said: "The
question is whether there is a reasonable possibility that
the evidence complained of might have contributed to the
conviction." Id., at 86-87. Although our prior cases have
indicated that there are some constitutional rights so basic
to a fair trial that their infraction can never be [**828]
treated as harmless error, 8 this statement in Fahy itself
belies any belief that all trial errors which violate the
Constitution automatically call for reversal. At the same
time, however, like the federal harmless-error statute, it
emphasizes an intention not to treat as harmless those
constitutional errors that "affect substantial rights" of a
party. An error in admitting plainly relevant evidence
which possibly influenced the jury adversely to a litigant
cannot, under Fahy, be conceived [*24] of as harmless.
Certainly error, constitutional error, in illegally admitting
highly prejudicial evidence or comments, casts on
someone other than the person prejudiced by it a burden
to show that it was harmless. It is for that reason that the
original common-law harmless-error rule put the burden
on the beneficiary of the error either to prove that there
was no injury or to suffer a reversal of his erroneously
obtained judgment. 9 There is little, if any, difference
between our statement in Fahy v. Connecticut about
"whether there is a reasonable possibility that the
evidence complained of might have contributed to the
conviction" and requiring the beneficiary of a
constitutional error to prove beyond a reasonable doubt
that the error complained of did not contribute to the
verdict obtained. We, therefore, do no more than adhere
to the meaning of our Fahy case when we hold, as we
now do, that before a federal [***711] constitutional
error can be held harmless, the court must be able to
declare a belief that it was harmless beyond a reasonable
doubt. While appellate courts do not ordinarily have the
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original task of applying such a test, 10 it is a familiar
standard to all courts, and we believe its adoption will
provide a more workable standard, although achieving
the same result as that aimed at in our Fahy case.


6 The California statutory rule, like the federal
rule, provides that "after hearing the appeal, the
Court must give judgment without regard to
technical errors or defects, or to exceptions, which
do not affect the substantial rights of the parties."
Cal. Pen. Code § 1258.
7 The California Supreme Court in this case did
not find a "miscarriage of justice" as to petitioner
Teale, because it found from "other substantial
evidence, [that] the proof of his guilt must bve
deemed overwhelming." 63 Cal. 2d, at 197, 404
P. 2d, at 220.
8 See, e. g., Payne v. Arkansas, 356 U.S. 560
(coerced confession); Gideon v. Wainwright, 372
U.S. 335 (right to counsel); Tumey v. Ohio, 273
U.S. 510 (impartial judge).
9 See generally 1 Wigmore, Evidence § 21 (3d
ed. 1940).
10 Cf. Woodby v. Immigration Service, 385 U.S.
276.


IV.


[***LEdHR8] [8]Applying the foregoing standard,
we have no doubt that the error in these cases was not
harmless to petitioners. To reach this conclusion one
need only glance at the prosecutorial comments compiled
from the record by petitioners' counsel and (with minor
omissions) set forth in the Appendix. The California
Supreme Court [*25] fairly summarized the extent of
these comments as follows:


"Such comments went to the motives for the procurement
and handling of guns purchased by Mrs. Chapman, funds
or the lack thereof in Mr. Teale's possession immediately
prior to the killing, the amount of intoxicating liquors
consumed by defendants at the Spot Club and other
taverns, the circumstances of the shooting in the
automobile and the removal of the victim's body
therefrom, who fired the fatal shots, why defendants used
a false registration at a motel shortly after the killing, the
meaning of a letter written by Mrs. Chapman several days
after the killing, why Teale had a loaded weapon in his
possession when apprehended, the meaning of statements


made by Teale after his apprehension, why certain
clothing and articles of personal property were shipped
by defendants to Missouri, what clothing Mrs. Chapman
wore at the time of the killing, conflicting statements as
to Mrs. Chapman's whereabouts immediately preceding
the killing and, generally, the overall commission of the
crime." 63 Cal. 2d, at 196, [**829] 404 P. 2d, at 220.


Thus, the state prosecutor's argument and the trial judge's
instruction to the jury continuously and repeatedly
impressed the jury that from the failure of petitioners to
testify, to all intents and purposes, the inferences from the
facts in evidence had to be drawn in favor of the State --
in short, that by their silence petitioners had served as
irrefutable witnesses against themselves. And though the
case in which this occurred presented a reasonably strong
"circumstantial web of evidence" against petitioners, 63
Cal. 2d, at 197, 404 P. 2d, at 220, it was also a case in
which, absent the constitutionally [*26] forbidden
comments, honest, fair-minded jurors might very well
have brought in not-guilty verdicts. Under these
circumstances, it is completely impossible for us to say
that the State has demonstrated, beyond a reasonable
doubt, that the prosecutor's comments and the trial judge's
instruction did not contribute to petitioners' convictions.
Such a machine-gun repetition of a denial of
constitutional rights, designed and calculated to make
petitioners' version of the evidence worthless, can no
more be considered harmless than the introduction
against a defendant of a coerced confession. See, e. g.,
Payne v. Arkansas, 356 U.S. 560. Petitioners are entitled
to a trial free from the pressure of unconstitutional
inferences.


Reversed and remanded.


[***712] APPENDIX TO OPINION OF THE
COURT.


Argument and Comments by the Prosecutor on the
Failure of the Defendants to Take the Witness Stand


"Now, ladies and gentlemen, I don't know which one
of these weapons was purchased first, I don't know that it
particularly makes any difference, but as you know, we
have had no testimony at all in that regard, in fact, I
might add that the only person or persons that could give
testimony in that regard would be, of course, the
defendants themselves.


. . . .
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"Now, this, there's no question about what this
represents, or for the record here, no question in your
minds, this is not the weapon that Ruth Elizabeth
Chapman purchased in Reno, Nevada, on October the
12th, 1962. I don't know where that weapon is, ladies
and gentlemen, and you don't know where it is, you've
heard no testimony from the stand at all, and once again,
the only [*27] person or persons that could tell us about
where the original .22 caliber Vestpocket is today would
be one or the other of the defendants or both.


. . . .


"This would indicate that there was no small struggle
-- it would indicate that the body, almost lifeless, was
dragged or left in some fashion which would cause a shirt
or an article of clothing to tear, one or the other. Once
again, ladies and gentlemen, I don't know, I wasn't out
there, you were not out there. You heard no testimony on
the stand. The only individuals that could give you that
information would be the defendants, either one or both
of them, Thomas Leroy Teale and Ruth Elizabeth
Chapman. And of course you know that you have not
heard from them.


"Now, I will comment throughout my entire opening
argument to you in reference to the fact that neither one
of these defendants has seen fit to go up, raise their right
hand, take that witness stand, tell you ladies and
gentlemen of the jury exactly what did occur, explain to
you any facts or details within their knowledge so that
you would know. You would not have to -- by His
Honor's instructions you can draw an adverse inference to
any fact within their knowledge that they couldn't testify
to, and they have not subjected themselves, either one or
both, to cross-examination. Now, that is -- so there is no
question in your mind, [**830] once again with
reference to a defendant taking the stand, none -- you are
-- you or I or anyone else is not required under our legal
system in these United States and under the Constitution,
you can not be made to testify against yourself or for
yourself, as far as that goes.


"So, it is a Constitutional right, and both of these
defendants have seen fit to avail themselves of that
Constitutional right, but I say to you ladies and
gentlemen, there are many things in this case, and I will
try to point [*28] them out to you, at least some,
probably not all, that these defendants are in a position to
take that stand and to testify under oath and give you
facts concerning. They have not seen fit to avail


themselves of that opportunity.


. . . .


"Now whether or not Mr. Teale had any other money
at the time or was in the habit of concealing his money in
different departments, I don't know, and ladies and
gentlemen, you don't know, because you [***713] have
not had any testimony from that witness stand, and the
only person that could clear this up for us ladies and
gentlemen is the defendant Thomas Leroy Teale. Ladies
and gentlemen, he has not seen fit to tell you about that.
But certainly we know that bogus checks are being
written, and as I recall we know that -- I don't -- we may
infer, if you wish to believe there is an inference which
Mr. Teale could have cleared up, that that was all the
money that he had, and he didn't clear it up, so you may
draw an adverse inference from that, that that was all the
money he had, or in fact that he -- at that time he was in
desperate need of funds, and you know that through some
kind of a discussion between these two defendants in
regard to Mr. Teale shooting dice, that this was all he
had.


. . . .


"Now, ladies and gentlemen, in reference to the
weapons being purchased in Reno, Nevada on October
12th, you have heard, ladies and gentlemen, no
testimony, and you will recall clearly, you are going to
have some difficulty, you really are in reference to what
is and what isn't evidence in this case, and believe me I
have a few comments to say on that a little later on, but if
you will recall as far as evidence is concerned of the truth
of anything at all, you don't have any evidence on why
[*29] these -- why these pistols were purchased. Why
did Ruth Elizabeth Chapman buy two weapons? Well,
you do recall that she told on one occasion that she had
had a pistol stolen from her vehicle, her automobile,
when she was taking a little trip across country, you
remember that testimony, and you can rely on the
testimony that you actually hear, ladies and gentlemen,
from the stand. She told that, and of course you can only
rely that she told the gentleman that, that she had had
another one stolen, and so that she needed one to replace
it. But why two, ladies and gentlemen? You don't need
two. If she is going to be attacked she wasn't going to
use one in each hand I assume to defend herself, and
there is another area, ladies and gentlemen, besides this
that I mentioned to you before, that since you have no
testimony from the stand, you must surmise from all facts
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and circumstances as to the exact reason why they were
purchased, because the only one in this room that could
tell you why these guns were purchased is either one or
both of the defendants. Certainly the defendant Ruth
Elizabeth Chapman could tell you, she could tell you
under oath, she could subject herself to
cross-examination, and she could tell you then and it
would be evidence before you. Once again she has not
chosen to do this. So any inference you may draw
therefrom will be an adverse inference under the
circumstances, and under the instructions of the Court. . .
.


"So, we know, ladies and gentlemen, that they had
the motive, we know that they had the means, we know
that they had the opportunity. We also know that
[**831] they were at that scene, ladies and gentlemen,
they were with that man just a matter of minutes before
he was shot in the head three times with a gun similar to
People's Exhibit No. 12. Now, if they weren't there, and I
think the evidence clearly shows they were, scientific
evidence, [*30] that we'll talk about a little later. Once
again, why don't they come up and raise their right hand
and tell you about it?


[***714] "To me they are charged with serious
crimes, ladies and gentlemen. They can come up and
testify and then it will be evidence for you to consider in
this case. If they had just come up and told you about
this, because they were there. If they left the Spot Club
and just went on their way, well, of course they didn't, the
evidence clearly shows they didn't, but you may draw the
adverse inference from their refusal to come before you
and raise that right hand and incidentally, of course,
subject themselves to cross-examination.


. . . .


"I think it is not an unreasonable inference to infer at
this time if the defendants were drinking beer earlier in
the evening in Croce's, it's not unreasonable to infer they
continued drinking the same thing, therefore the two
glasses remaining that had been washed, but not put up
were the defendants'. I don't know, it is an inference, I
wasn't there, we have had no testimony whatsoever as to
what they were drinking at the Spot Club, once again,
neither one of the defendants have seen their way clear to
come up and tell you what they were drinking if it was
beer.


. . . .


"So you can see that whichever one of these
defendants shot him, and once again, ladies and
gentlemen, here is an area that I don't know who shot
him, and you don't know who shot him, because we have
had no testimony from that witness stand to tell you who
shot him, and the only two persons in this courtroom that
could tell you which one of them it was that shot him are
the two defendants; but once again, they have both
decided that they will not get up and raise their right
[*31] hand and testify in this regard and subject
themselves to cross-examination, so all we know is that
one of them shot him.


. . . .


"We don't know the time here, it doesn't say. We
don't have any testimony, ladies and gentlemen, in this
regard, and I might say once again in reference to this
last, the use of the name, T. L. Rosenthal, Mr. and Mrs.,
we don't know why, ladies and gentlemen, that name was
used. We don't know why, ladies and gentlemen, that
UZV 155 -- was 156 originally on here. You don't know
that, and I don't, because we haven't had the testimony
from the witness stand on it. Now we know it is in the
handwriting of Ruth Elizabeth Chapman, and there is no
question about that. She wrote it. It could be evidence,
ladies and gentlemen, for you. It could be evidence as to
why she wrote that name, and why that five was changed
to a six. We could have it. But we don't, because either
one or both of the defendants, neither one, have even seen
fit to take the stand and to testify in that regard. Then this
would be evidence that you can consider. But also ladies
and gentlemen, subject to taking the oath and subject to
cross-examination.


. . . .


"We see it here in Mountain View, the Mountain
View Motel, the name of Teale, but we don't have the
testimony of the defendants and ladies and gentlemen
they are the only ones here in this case that could get up
there and tell you why they used a phony name two hours
after the crime and why they didn't put the correct license
down and whatever inference you draw you are permitted
to draw since they do not choose to tell you an adverse
interest, and I would say, ladies and gentlemen, that
[**832] it is an adverse interest [***715] to the
defendants. It shows a consciousness of guilt.


. . . .
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[*32] "Now, ladies and gentlemen, what is this --
first of all, 'I thought I'd better let you know that Tom
arrived here today and we're going south tomorrow'?
Now, what does that mean? Well, I think without saying
a great deal more about it that each one of you can
certainly infer as to what it very readily could mean,
especially if one has in fact committed a robbery and
kidnapped someone from the premises and that individual
has ended up dead, shot three times in the head. And
further, ladies and gentlemen, the only other thing I can
say about it is this, who can really tell you and who could
have told you from evidence, from the witness stand,
what that letter meant? Well, the only one is Ruth
Elizabeth Chapman, ladies and gentlemen. If it didn't
mean what you can reasonably infer that it means, then I
say, ladies and gentlemen, she could have come up here
and testified, gotten on the witness chair. We have had
many witnesses in this case, no one I would assume more
interested than Ruth Elizabeth Chapman, or the
co-defendant, neither one took the stand. She in no way,
nor has there been any way, ladies and gentlemen, any
kind of evidence that has actually been admitted for the
truth of the evidence, in no way is there any evidence as
to why she wrote that letter, and what she meant by 'Tom
is arriving today and we're going south.' Once again, she
did not choose to tell you. So, we may only infer, and
this will be, of course, you will have to in your final
analysis draw any inferences from that that you feel are
appropriate and are proper --


. . . .


"He was a fugitive from justice, and he knew he was
a fugitive from justice, and he never -- let's face it, there
were four F.B.I. agents and these fellows are professional
and they know what they are doing and one of them had a
gun out and he never had an opportunity [*33] to use it,
and none of us here will ever know from all the
testimony, from the actual testimony on the stand why he
had the weapon with him fully loaded, because Mr. Teale
has never taken the stand in this case and testified for
you. These things are things only within his knowledge,
ladies and gentlemen. If there is any fact in this case of
any relevancy of any importance it is within the
knowledge of a defendant, and they chose not to take the
stand and tell you about it, where incidentally they are
under oath and can be cross-examined. You may draw an
adverse inference from the fact that they do not take it. I
think the inference is very clear, too, why they had this
weapon here and why he never -- why it was fully loaded.


Remember there was never an opportunity to use it. The
weapon was purchased by Ruth Elizabeth Chapman.
Now when he is apprehended and fleeing from the State
he had it with him and it was fully loaded. Once again, I
don't know where the original is here, and you know the
only two that can tell us where that is.


"Now, you recall also that when Mr. Basham took
him back in, was fingerprinting him, etc., he told him he
was wanted in California and no one mentioned anything
about Lodi, and he said that he would waive extradition,
and he also did say he said, 'They will have a hard time
proving I was there.' And Teale himself did mention
Lodi. Well, I [***716] don't know what he meant by
that statement. I certainly can draw my own conclusion,
and you sure will draw yours as the triers of the facts and
the judges of the facts, ladies and gentlemen, but once
again Mr. Teale did not take the stand and testify under
oath in this case, and Mr. Teale has not desired to take the
stand and explain what he meant by it. He didn't have to,
of course, but once again you can draw whatever
inferences you may feel, and the law is clear that [*34]
you may draw an adverse -- where a defendant does not
explain and he does not [**833] choose to take the stand
and explain it to you you can draw an adverse inference.


. . . .


"Photographs. You've seen them, ladies and
gentlemen, but as you recall the doctor now is pointing,
and this is the picture of the deceased, the back of his
head, as to where he was shot in the back of the head, you
recall the other one as to where he was shot in the side of
the head, right here on the left in the general area of
where the glasses would be, I think it's a most reasonable
inference, ladies and gentlemen. Now, once again we
have had no testimony except what would seem clearly
logical from the experts, the way the body was found,
where he'd been shot, what he'd been shot with, and the
position of the glasses in relation to the body at the death
scene, we had no other testimony. Certainly none from
the defendants in this case.


. . . .


". . . Agent Gilmore has drawn and made some
notations in reference to where that blood was located,
blood found on these shoes. Now, all we know, ladies
and gentlemen, as far as evidence in this case is
concerned, is that these shoes belonged to Ruth Elizabeth
Chapman and they were in her possession when she was
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apprehended in St. Joseph, Missouri, and why do I say
that's all you know? That's all you may take into
consideration, ladies and gentlemen, because we have no
other testimony on this witness stand in relation to any of
these articles of clothing that are actually admitted into
evidence.


. . . .


"You have two box lids, two of them, and you've
heard the questions concerning them, they would indicate
that they were sent to a Mrs. Howard Smith at 2206
Castle Avenue, St. Joseph, Missouri, and I believe it was
on [*35] the 11th of October, says from Thomas Teale,
1105 Del Norte, Eureka, California, they both say
essentially the same thing, 10-11, there's no year, but I
think we can surely infer it was in 1962, and apparently
from Reno.


"Now, ladies and gentlemen, there's been a lot of
talk, suggestion, and whatever you want to call it, I'll call
it a smoke screen, in reference to these two lids that came
off, and we'll assume there was a box underneath them, I
don't think there's any question about that. Where have
you ever heard from that witness stand, ladies and
gentlemen, what was ever in those boxes? Now, you've
heard some self-serving declarations that are not admitted
into evidence because they come through someone else
who in some fashion gets testimony before you, but no
cross-examination of the original party who is giving that
kind of testimony, and you can't consider it.


. . . .


"Thank you, Your Honor. Counsel has interjected
himself into this, and he'll have every opportunity to
make his own comments, [***717] and I'm sure he'll
most adequately express himself when the time comes.
I'm telling you, ladies and gentlemen, that the only
evidence that you have is that you have two box tops.
Now, he's just suggested to you, so I'll answer this ahead
of time, but the evidence is clear that Mr. Sperling packed
these boxes, but you will recall Mr. Sperling was not at
the original scene when they were taken. Maybe it isn't
unusual to infer there may have been clothes, but what
I'm getting at is this is what clothing? You don't even
know there was clothing in them when they were
shipped. It could have been other household articles.
And even if we assume it was clothing, and that's not
unreasonable because basically these are the items we
found and brought back with us to Lodi, we don't know


which clothing she shipped at this time. Couldn't this be
cleared up for us, though? It could be cleared up so
[*36] easily. Ruth Elizabeth Chapman is sitting right
over here, she is one of the defendants in this case and
she is the one certainly if anyone, if anyone in this room,
or in this [**834] state knows what was in those boxes
she is the one, but once again she did not take the stand,
raise her right hand, and tell you about that. She didn't
take the stand at all, ladies and gentlemen, she could have
come up and told us exactly what articles were sent, so
you may draw any inferences from that that you wish to,
as long as they are reasonable.


. . . .


"Now, anything that -- is clearly, and I'm sure you
know by now and I don't have to repeat it too often,
anything in this case that Mr. Teale could get up here
now, he don't have to get up here, but all of the things
that have been said in this trial and all of the physical
evidence and the testimony, he's right here in Court and
could he not get up and if there is anything to be said he
has the opportunity to say it. Otherwise, you may draw
the adverse inference from the fact that he doesn't get up
there and tell you about it, and that, ladies and gentlemen,
is his defense. Mr. Fransen said in the beginning that
what happened in this case is not as the prosecution
described it. That the facts will show an entirely different
version. Well, I haven't heard any facts, ladies and
gentlemen, that show an entirely different version.


. . . .


"We went through a business with a -- dress. We
held it up, and then we pointed out the one that she's
wearing now, and frankly, ladies and gentlemen, the only
one in the Court room that can tell you whether or not it
is the same dress is Ruth Elizabeth Chapman, because
you know from the evidence no one has ever had an
opportunity to examine that dress to see whether it has
been dry cleaned, whether or not it was purchased --
when [*37] it was purchased or the labels on it or
anything else. All that has been done in this thing is to
wear a blue knit dress, ladies and gentlemen, which is
similar to the one that -- she in fact apparently wore on
that night.


"So, I suppose that just through the wearing of it,
having it in Court, it is hoped that you will draw
something from it, which I have heard no testimony on
the stand, except that it looks like or is similar to it. . . .
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"But what she told that doctor is not evidence in this
case, and yet you know that repeatedly and over and over
and over again Mr. Johnson in every way that he could,
he would get the story again before you. Now, why?
You know why. He did [***718] it because he hopes
that you wouldn't forget it, although he could put it and
make it evidence in this case, which it is not, and if you
put Ruth Elizabeth Chapman up on that stand to testify,
so it is one way of doing, ladies and gentlemen, if you are
going to be taken in by it, indirectly what you can't do
directly, because there is no other way that he can get that
thing before you without putting her up on that stand.


. . . .


"But she gave a story on the night of the 17th and
early hours of the 18th. She was in San Francisco. Now,
why pick on that date so specifically if you are not -- if
not to beware of that date, that you want to beware.
Well, he says, 'You have given two different stories. Do
you have problems with blackouts or excessive drinking',
and she says 'No.' And I tell you, ladies and gentlemen,
that anybody, and there is no evidence to the contrary in
this case, if you don't honestly remember what occurred
and you know, you are in a situation where there is a
fugitive warrant and you have just been arrested and you
in all honesty don't remember where you were, that is the
first thing that you are going to say. You're not going to
sit up and trump up excuses [*38] and make out a story
which you know to be a lie about specific dates and
times. And, ladies and gentlemen, there is no legal
evidence before you that it is anything to the contrary,
because the only one now that can come up and tell you
has not seen fit to do so.


. . . .


". . . Mr. Johnson would have you believe that
everything she said was the [**835] truth. I think there
are some instances that indicate already -- I have
indicated some, the purpose of the guns, two different
ideas there as to why they were purchased, but that is the
only legal purpose for that. So it's not evidence, although
Mr. Johnson again I say argued and referred to it as
though it was. We have no evidence from the lips of
Mrs. Chapman. Now, as Mr. Ferguson told you, it is
their constitutional right, and I won't go into that again,
because I think he handled it very clearly as well as the
others, but that is within her right to do as she sees fit.
But, you can consider it for the purposes and under the
circumstances that Mr. Ferguson indicated a number of


times.


. . . .


"Originally when Dr. Winkler examined her on the
31st, I believe it was, of October, 1962, she told him that
she had forgotten after the first shot was fired, after the
first shot was fired. Since that time what has happened?
The amnesia, or disassociative state, or disassociative
reaction, which ever way you want to look at it,
psychiatrically or otherwise, seems to have backed up
from Dillard Road back up to the Spot Club, back up
down Highway 99 south to just outside of Croce's, and by
the time we get through cross-examining Dr. Sheuerman
it even backed in to Croce's. A vague area. Very
interesting. We could have put it on, put the statement in.
It's evidence? It's not. Again, the sanctity and [*39]
worthiness of evidence would have to come from her lips,
hers on the stand here. Why? Here again, because
witnesses would be under oath again, and I repeat, and I
repeat for emphasis, they would have to be under oath
subject to cross-examination before your very eyes so
that you could evaluate it. Oh yes. She said this and she
said that. Who said it? Who said it? Ruth Elizabeth
Chapman on the stand? No. Dr. Sheuerman said that she
said it. Dr. Winkler said [***719] that she said. Mr.
Johnson said that she said. Well, it's an interesting thing
that the only witnesses who weren't here, or weren't on
the stand to be cross-examined, the only witnesses who
are alive today to the perpetration of these offenses, are
these two defendants. That's all. They don't have to take
the stand. That's been gone over many times, but you
know it would be a fine thing, very fine deed if persons
who perpetrated offenses gave a story, put a story on by
somebody else, have somebody else speak for you --
wouldn't it? It would be a very interesting thing. You
would never have the benefit of evaluating their
credibility. This is what Mr. Johnson would have you
believe that we should have done. Monday morning
quarterbacking. And I submit to you -- you know, you --
you have heard much about lawyers being referred to as
'mouthpieces.' It's actually a very rare thing, really, that
that type of appellation is applicable to lawyers really.
But, I think you have seen a demonstration here, and I'm
not saying it in rancor, not anything of it at all, because
this is a demonstration where actually Ruth Elizabeth
Chapman is speaking through Mr. Johnson. A
'mouthpiece.'


. . . .
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"Maybe there is another reasonable one, other than
the fact that it was Adcock's blood, because all three who
were in the car had type A. Maybe there is, but [*40]
you haven't heard it. You haven't heard any reasonable
explanation of that. So, you can draw an adverse
inference that it was Billy Dean Adcock's blood. . . .


"Mr. Johnson said these several things which I will
go over again. The evidence showed here that she bought
two guns for Teale. What evidence? No witness on the
stand got up there and said specifically under oath, and
the only one that could do it would be Elizabeth
Chapman herself. This is hearsay, what she told
somebody else for the sole purpose of determining what
her state of mind was at the time. It's not evidence.
There's some evidence from her own lips through Dennis
Mack as to the reason she bought the gun, which is
different than what she [**836] said otherwise. Mr.
Johnson said the evidence shows there was an argument
in Fresno. Here again I would say, 'What evidence?' The
next one -- there are only two people there to that
argument, and the only way it would be evidence, or
testimony in this case, would be if either one or both of
them got up there and said there was an argument. They
chose not to do it. You can draw an adverse inference
that that being within their knowledge, that they could
explain, whether it was or not. You can draw an
inference that it wasn't the type of argument that Mr.
Johnson claims the evidence shows, because the evidence
doesn't show that at all.


. . . .


"So far as the motive is concerned for the murder in
a perpetration of a robbery, the motive was set, to gain
for their own desires and lusts and so forth, to gain from
it. It was a crime of gain, and perhaps another thing too,
in deciding -- we don't know who pulled the trigger -- we
may never know. The defendants haven't indicated it,
except through Teale in one -- Mr. Vowell's testimony, as
to what Mr. Teale said, but that is not admissible [*41]
against, and you shouldn't consider it against, Ruth
Elizabeth Chapman, but maybe the circumstances of who
pulled the trigger might have been a factor that might
have been important to [***720] you. Only two people
know. They didn't tell you. That is the way they want to
proceed. But nonetheless, you can consider that too.


. . . .


"So, in considering what happened here as to why


this person was killed, you see you can weigh these
things and decide what the motive was. You might have
had some help in deciding this very difficult task from the
very only two people remaining who were at the scene,
but in their best judgment they didn't choose to get up and
tell you about it, which you certainly can consider that
fact that they did not in the light of using your reason as I
have indicated here too.


. . . .


"You know that somebody shot Billy Dean Adcock,
and you know that it was either -- it was one or even both
of these defendants, in view of your verdict, but which
one you don't know. Now, this is something that perhaps
might have been of help to you in deciding what
punishment to mete out, whether both should be punished
equally in this case, or whether there should be some
distinction between the two. It might have been helpful
to know who pulled that trigger, for if it was Ruth
Elizabeth Chapman you could well deduce that it was
either her intoxication or emotional stress or a jealousy of
Teale, or anger, and a lot of things other than the motive
to destroy a witness; whereas, with respect to Mr. Teale it
would seem to be a logical thing to conclude that he
wanted to get rid of the only eyewitness. Differences
there, you see. But you don't know. You don't know
whether they did it in consort [sic]. You don't know that
as far as pulling the trigger. But, this is [*42] a factor
which has not been brought to light, and you can consider
that factor which has not been, from the standpoint there
have been two people that might have explained that.


. . . .


"I have gone into the statement here and why it hasn't
been presented. If you are going to decide things such as
character and sympathy, the law says you may take into
consideration, how can you do it by a statement? Now,
we are talking about this phase of the case. This now.
You like to know that persons get -- if there is something
about their character that they can tell you, or something
about their background that they can tell you, you like to
hear it from them, because you have a very serious and
difficult task, and the fact that they chose to rest upon
whatever evidence there is here in the case in chief is
something that you can consider in deciding whether or
not they had been fair with you.


[**837] "This is the chance that they take by not
having taken the stand."
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CONCUR BY: STEWART


CONCUR


MR. JUSTICE STEWART, concurring in the result.


In devising a harmless-error rule for violations of
federal constitutional rights, both the Court and the
dissent proceed as if the question were one of first
impression. But in a long line of cases, involving a
variety of constitutional claims in both state and federal
prosecutions, this Court has steadfastly rejected any
notion that constitutional violations might be disregarded
on the ground that they were "harmless." Illustrations of
the principle are legion.


When involuntary confessions [***721] have been
introduced at trial, the Court has always reversed
convictions regardless of other evidence of guilt. As we
stated in Lynumn v. Illinois, 372 U.S. 528, 537, the
argument that the error in admitting such a confession
"was a harmless one . . . is an impermissible doctrine."
That conclusion [*43] has been accorded consistent
recognition by this Court. Malinski v. New York, 324
U.S. 401, 404; Payne v. Arkansas, 356 U.S. 560, 568;
Spano v. New York, 360 U.S. 315, 324; Haynes v.
Washington, 373 U.S. 503, 518-519; Jackson v. Denno,
378 U.S. 368, 376-377. Even when the confession is
completely "unnecessary" to the conviction, the
defendant is entitled to "a new trial free of constitutional
infirmity." Haynes v. Washington, supra, at 518-519. 1


1 None of these decisions suggests that the
rejection of a harmless-error rule turns on any
unique evidentiary impact that confessions may
have. Haynes v. Washington, 373 U.S. 503,
specifically contradicts that notion. In addition to
the confession found inadmissible by this Court,
the defendant in Haynes had given two prior
confessions, the admissibility of which was not
disputed, and "substantial independent evidence"
of guilt existed. The Court accepted the
prosecution's contention that the inadmissible
confession played little if any role in the
conviction.


When a defendant has been denied counsel at trial,
we have refused to consider claims that this constitutional
error might have been harmless. "The right to have the
assistance of counsel is too fundamental and absolute to


allow courts to indulge in nice calculations as to the
amount of prejudice arising from its denial." Glasser v.
United States, 315 U.S. 60, 76. That, indeed, was the
whole point of Gideon v. Wainwright, 372 U.S. 335,
overruling Betts v. Brady, 316 U.S. 455. Even before
trial, when counsel has not been provided at a critical
stage, "we do not stop to determine whether prejudice
resulted." Hamilton v. Alabama, 368 U.S. 52, 55; White v.
Maryland, 373 U.S. 59, 60.


A conviction must be reversed if the trial judge's
remuneration is based on a scheme giving him a financial
interest in the result, even if no particular prejudice is
shown and even if the defendant was clearly guilty.
Tumey v. Ohio, 273 U.S. 510, 535. To try a defendant in a
community that has been exposed to publicity highly
[*44] adverse to the defendant is per se ground for
reversal of his conviction; no showing need be made that
the jurors were in fact prejudiced against him. Sheppard
v. Maxwell, 384 U.S. 333, 351-352; cf. Rideau v.
Louisiana, 373 U.S. 723, 727. See also Estes v. Texas,
381 U.S. 532, 542-544; 562-564 (WARREN, C. J.,
concurring); 593-594 (HARLAN, J., concurring).


[**838] When a jury is instructed in an
unconstitutional presumption, the conviction must be
overturned, though there was ample evidence apart from
the presumption to sustain the verdict. Bollenbach v.
United States, 326 U.S. 607, 614-615. [***722]
Reversal is required when a conviction may have been
rested on a constitutionally impermissible ground, despite
the fact that there was a valid alternative ground on which
the conviction could have been sustained. Stromberg v.
California, 283 U.S. 359, 367-368; Williams v. North
Carolina, 317 U.S. 287, 292. In a long line of cases
leading up to and including Whitus v. Georgia, 385 U.S.
545, it has never been suggested that reversal of
convictions because of purposeful discrimination in the
selection of grand and petit jurors turns on any showing
of prejudice to the defendant.


To be sure, constitutional rights are not fungible
goods. The differing values which they represent and
protect may make a harmless-error rule appropriate for
one type of constitutional error and not for another. I
would not foreclose the possibility that a harmless-error
rule might appropriately be applied to some constitutional
violations. 2 Indeed, one source of my disagreement with
the [*45] Court's opinion is its implicit assumption that
the same harmless-error rule should apply
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indiscriminately to all constitutional violations.


2 For example, quite different considerations are
involved when evidence is introduced which was
obtained in violation of the Fourth and
Fourteenth Amendments. The exclusionary rule
in that context balances the desirability of
deterring objectionable police conduct against the
undesirability of excluding relevant and reliable
evidence. The resolution of these values with
interests of judicial economy might well dictate a
harmless-error rule for such violations. Cf. Fahy
v. Connecticut, 375 U.S. 85, 92 (dissenting
opinion).


But I see no reason to break with settled precedent
in this case, and promulgate a novel rule of harmless
error applicable to clear violations of Griffin v.
California, 380 U.S. 609. 3 The adoption of any
harmless-error rule, whether the one proposed by the
Court, or by the dissent, or some other rule, commits this
Court to a case-by-case examination to determine the
extent to which we think unconstitutional comment on a
defendant's failure to testify influenced the outcome of a
particular trial. This burdensome obligation is one that
we here are hardly qualified to discharge.


3 Earlier this Term, in O'Connor v. Ohio, 385
U.S. 92, we reversed a conviction on the basis of
Griffin v. California, 380 U.S. 609, without
pausing to consider whether the comment on the
defendant's silence might have been harmless
error under the rule the Court announces today, or
any other harmless-error rule.


[***LEdHR9] [9] A rule of automatic reversal would
seem best calculated to prevent clear violations of Griffin
v. California. This case is one in which the trial occurred
before the Griffin decision but which was not final on
appeal until afterwards, so the doctrine of prospectivity
announced in Tehan v. Shott, 382 U.S. 406, does not
reach it. But the number of such cases is strictly limited.
Prosecutors are unlikely to indulge in clear violations of
Griffin in the future, and if they do I see no reason why
the sanction of reversal should not be the result.


For these reasons I believe it inappropriate to inquire
whether the violation of Griffin v. California that
occurred in this case was harmless [***723] by any


standard, and accordingly I concur in the reversal of the
judgment.


DISSENT BY: HARLAN


DISSENT


[**839] MR. JUSTICE HARLAN, dissenting.


The Court today holds that the harmlessness of a trial
error in a state criminal prosecution, such error [*46]
resulting from the allowance of prosecutorial comment
barred by the Fourteenth Amendment, must be
determined under a "necessary rule" of federal law. The
Court imposes a revised version of the standard utilized
in Fahy v. Connecticut, 375 U.S. 85, on state appellate
courts, not because the Constitution requires that
particular standard, but because the Court prefers it.


My understanding of our federal system, and my
view of the rationale and function of harmless-error rules
and their status under the Fourteenth Amendment, lead
me to a very different conclusion. I would hold that a
state appellate court's reasonable application of a
constitutionally proper state harmless-error rule to sustain
a state conviction constitutes an independent and
adequate state ground of judgment. Believing this to be
the situation here, I would dismiss the writ. Viator v.
Stone, 336 U.S. 948.


I.


The key to the Court's opinion can, I think, be found
in its statement that it cannot "leave to the States the
formulation of the authoritative laws, rules, and remedies
designed to protect people from infractions by the States
of federally guaranteed rights," and that "in the absence
of appropriate congressional action" the Court must
fashion protective rules. The harmless-error rule now
established flows from what is seemingly regarded as a
power inherent in the Court's constitutional
responsibilities rather than from the Constitution itself.
The Court appears to acknowledge that other
harmless-error formulations would be constitutionally
permissible. It certainly indicates that Congress, for
example, could impose a different formulation. 1


1 For myself, I intimate no view on
congressional power with respect to state courts in
this regard.
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I regard the Court's assumption of what amounts to a
general supervisory power over the trial of federal [*47]
constitutional issues in state courts as a startling
constitutional development that is wholly out of keeping
with our federal system and completely unsupported by
the Fourteenth Amendment where the source of such a
power must be found. The Fourteenth Amendment
guarantees individuals against invasions by the States of
fundamental rights, Palko v. Connecticut, 302 U.S. 319,
and under more recent decisions of this Court some of the
specifics of the Bill of Rights as well. See, e. g., in the
context of this case, Malloy v. Hogan, 378 U.S. 1; Griffin
v. California, 380 U.S. 609. It thus serves as a limitation
on the actions of the States, and lodges in this Court the
same power over state "laws, rules, and remedies" as the
Court has always had over the "laws, rules, and
remedies" created by Congress. This power was
classically described by Chief Justice Marshall in
Marbury v. Madison, 1 Cranch 137, 178:


"So if a law be in opposition to the constitution; if
both the law and the constitution apply to a particular
case, so that the court must either [***724] decide that
case conformably to the law, disregarding the
constitution; or conformably to the constitution,
disregarding the law; the court must determine which of
these conflicting rules governs the case. . . ."


Nothing in the Fourteenth Amendment purports to
give federal courts supervisory powers, in the affirmative
sense of McNabb v. United States, 318 U.S. 332, over
state courts. See id., [**840] at 340-341. Moreover,
where the constitutional power described by Marshall has
been invoked, the Court has always been especially
reluctant to interfere with state procedural practices. See
Spencer v. Texas, 385 U.S. 554. From the beginning of
the federal Union, state courts have had power to decide
issues of federal law and to formulate "authoritative laws,
rules, and remedies" for the trial of those issues. The
primary responsibility for the trial of state criminal cases
still rests [*48] upon the States, and the only
constitutional limitation upon these trials is that the laws,
rules, and remedies applied must meet constitutional
requirements. If they do not, this Court may hold them
invalid. The Court has no power, however, to declare
which of many admittedly constitutional alternatives a
State may choose. 2 To impose uniform national
requirements when alternatives are constitutionally
permissible would destroy that opportunity for broad
experimentation which is the genius of our federal


system.


2 Cases in which lower federal courts, acting
under the authority of the Fourteenth Amendment,
as expanded by this Court's decision in Reynolds
v. Sims, 377 U.S. 533, have promulgated their
own reapportionment plans may superficially be
thought to support such a power. E. g., Reynolds
v. State Election Board, 233 F.Supp. 323. But
such cases are quite apart from the present one
because they arise from a situation where some
positive constitutional action is a necessity and
thus require the exercise of special equity powers.
Here the ordinary remedy of striking down
unconstitutional harmless-error rules and
applications is sufficient to deal with any problem
that may arise. There is no necessity for a State to
have a harmless-error rule at all.


Even assuming that the Court has the power to
fashion remedies and procedures binding on state courts
for the protection of particular constitutional rights, I
could not agree that a general harmless-error rule falls
into that category. The harmless-error rules now utilized
by all the States and in the federal judicial system are the
product of judicial reform early in this century.
Previously most American appellate courts, concerned
about the harshness of criminal penalties, followed the
rule imposed on English courts through the efforts of
Baron Parke, and held that any error of substance
required a reversal of conviction. See Orfield, Criminal
Appeals in America 190. The reform movement, led by
authorities like Roscoe Pound and Learned Hand,
resulted in allowing courts to discontinue [*49] using
reversal as a "necessary" remedy for particular errors and
"to substitute judgment for the automatic application of
rules. . . ." 4 Barron, Federal Practice and Procedure §
2571, at 438. This Court summarized the need for that
development in the leading case of Kotteakos v. United
States, 328 U.S. 750, 759:


"§ 269 [a federal harmless error provision] and
similar state legislation grew out of widespread and deep
conviction over the general [***725] course of appellate
review in American criminal causes. This was shortly, as
one trial judge put it after § 269 had become law, that
courts of review 'tower above the trials of criminal cases
as impregnable citadels of technicality.' . . . Criminal trial
became a game for sowing reversible error in the record."


Holding, as is done today, that a special
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harmless-error rule is a necessary remedy for a particular
kind of error revives the unfortunate idea that appellate
courts must act on particular errors rather than decide on
reversal by an evaluation of the entire proceeding to
determine whether the cause as a whole has been
determined according to properly applicable law. In this
case, California has recognized the impropriety of the
trial comment here involved, and has given clear
direction to state trial courts for the future. Certainly this
is the appropriate [**841] remedy for the constitutional
error committed. The challenged decision has no direct
relation to federal constitutional provisions, rather it is an
analysis of the question whether this admittedly improper
comment had any significant impact on the outcome of
the trial. In Kotteakos, supra, this Court described the
"material factors" in harmless-error determinations as
"the character of the proceeding, what is at stake upon its
outcome, and the relation of the error asserted to casting
the balance for decision on the case as a whole . . . ." Id.,
[*50] at 762. None of these factors has any relation to
substantive constitutional provisions, and I think the
Court errs in conceiving of an application of
harmless-error rules as a remedy designed to safeguard
particular constitutional rights. 3 It seems clear to me that
harmless-error rules concern, instead, the fundamental
integrity of the judicial proceedings as a whole.


3 The Court indeed recognizes, as does my
Brother STEWART in his concurring opinion,
that errors of constitutional dimension can be
harmless, a proposition supported by ample
precedent. See Snyder v. Massachusetts, 291 U.S.
97; Motes v. United States, 178 U.S. 458; Haines
v. United States, 188 F.2d 546; United States v.
Donnelly, 179 F.2d 227. Presumably all errors in
the federal courts will continue to be evaluated
under the single standard of 28 U. S. C. § 2111 as
interpreted today. Certainly there is nothing in
the substantive provisions of the Bill of Rights
which suggests any standard for assessing the
impact of their violation.


As indicated above, I am of the opinion that the
validity of a challenged state harmless-error rule itself is
a federal constitutional question. Harmless-error rules
may, as the Court says, "work very unfair and
mischievous results." And just concern can be expressed
over the possibility that state harmless-error decisions
may result in the dilution of new constitutional doctrines
because of state hostility to them. However, the record is


barren of any showing that the California courts, which
have been in the vanguard in the development of
individual safeguards in criminal trials, 4 are using their
harmless-error rule to destroy or dilute constitutional
guarantees. If the contrary were the case and the
harmless-error rule itself were shown to have resulted in
a course of convictions significantly influenced by
constitutionally impermissible factors, I think it clear that
constitutional due process could not countenance the
continued application [*51] of [***726] the rule. 5 And
individual applications of a permissible rule would still
be subject to scrutiny as to the tenability of the
independent and adequate state ground. See Thompson v.
Louisville, 362 U.S. 199; Terre Haute & Indianapolis
Railroad Co. v. Indiana ex rel. Ketcham, 194 U.S. 579;
Note, The Untenable Nonfederal Ground in the Supreme
Court, 74 Harv. L. Rev. 1375.


4 See, e. g., People v. Cahan, 44 Cal. 2d 434,
282 P. 2d 905; People v. Dorado, 62 Cal. 2d 338,
398 P. 2d 361.
5 It is clear enough that this is not the rationale
that the Court is employing. The Court would
leave California free to apply its harmless-error
rule to errors of state law and must thus consider
the rule itself consistent with constitutional due
process. This leaves the anomalous situation
where the impact of a particular piece of evidence
is to be assessed by a different "constitutional"
standard depending only on whether state law or
federal constitutional law barred its admittance.


I thus see no need for this new constitutional
doctrine. 6 Decision of this case should turn instead on
the answers to two questions: Is the California
harmless-error provision consistent with the guarantee of
fundamental fairness embodied in the Due Process
Clause of the Fourteenth [**842] Amendment? See
Palko v. Connecticut, supra. Was its application in this
instance by the California Supreme Court a reasonable
one or was the rule applied arbitrarily to evade the
underlying constitutional mandate of fundamental
fairness? These issues will now be considered.


6 Fahy v. Connecticut, 375 U.S. 85, should not
be deemed dispositive on such a far-reaching
matter, which was entirely passed over in the
Court's opinion in that case.


II.
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The California harmless-error rule is incorporated in
that State's constitution. It was first adopted by a vote of
the people in 1911 and readopted as part of the revised
constitution in 1966. While its language allows reversal
only where there has been a "miscarriage of justice," a
long course of judicial decisions has shaped the rule in a
manner which cannot be ignored. California courts
[*52] will not allow a conviction based upon an
improperly obtained confession to stand. See, e. g.,
People v. Dorado, 62 Cal. 2d 338, 398 P. 2d 361; People
v. Sears, 62 Cal. 2d 737, 401 P. 2d 938. Nor will the fact
that sufficient evidence to support the conviction is
present absent the tainted evidence preclude a reversal.
See, e. g., People v. Patubo, 9 Cal. 2d 537, 71 P. 2d 270;
People v. Mahoney, 201 Cal. 618, 258 P. 607. And
reversal will be required when the tainted evidence is
introduced in intentional violation of constitutional
standards. See People v. Sarazzawski, 27 Cal. 2d 7, 161
P. 2d 934. Thus the California rule and the "federal rule"
today declared applicable to state adjudication are
parallel in these special instances 7 and their [***727]
divergence, if any, [*53] arises from the general
formulation found in the opinions of the California
Supreme Court.


7 Some special limitations on harmless error
have always been respected by this Court and
seem to me essential to the fundamental fairness
guaranteed by the Due Process Clauses of the
Fifth and Fourteenth Amendments. These
limitations stem from what I perceive as two
distinct considerations. The first is a recognition
that particular types of error have an effect which
is so devastating or inherently indeterminate that
as a matter of law they cannot reasonably be
found harmless. E. g., Payne v. Arkansas, 356
U.S. 560 (confessions); see Fahy v. Connecticut,
supra, at 95 (dissenting opinion of HARLAN, J.);
cf. Bollenbach v. United States, 326 U.S. 607
(independently sufficient evidence). The second
is a recognition that certain types of official
misbehavior require reversal simply because
society cannot tolerate giving final effect to a
judgment tainted with such intentional
misconduct. E. g., Berger v. United States, 295
U.S. 78 (prosecutorial misconduct). Although
they have never been viewed in this light, I would
see violations of Gideon v. Wainwright, 372 U.S.
335, as falling in the first category, and violations
of Tumey v. Ohio, 273 U.S. 510, as falling in the


second. However, as I understand my Brother
STEWART's opinion concurring in the result, he
would read all such limitations into the content of
the Due Process Clause and limit the application
of harmless-error rules with respect to
constitutional errors to an undefined category of
instances. I think it preferable to resolve these
special problems from an analysis of the nature of
the error involved rather than by an attempt to
discover limitations in the policy underlying the
substantive constitutional provisions. The latter
course seems to me to blur analysis and lead to
distinction by fiat among equally specific
constitutional guarantees.


In People v. Watson, 46 Cal. 2d 818, 299 P. 2d 243,
the California Supreme Court undertook a general
discussion of the application of the state harmless-error
rule. It declared that the "final test" was "the 'opinion' of
the reviewing court, in the sense of its belief or
conviction, as to the effect of the error; and that
ordinarily where the result appears just, and it further
appears that such result would have been reached if the
error had not been committed, a reversal will not be
ordered." Reversal would be required only when "it is
reasonably probable that a result [**843] more
favorable to the appealing party would have been
reached," and this judgment "must necessarily be based
upon reasonable probabilities rather than upon mere
possibilities; otherwise the entire purpose of the
constitutional provision would be defeated." 46 Cal. 2d,
at 835-837, 299 P. 2d, at 254-255. This formulation may
sound somewhat different from that announced today, but
on closer analysis the distinction between probability and
possibility becomes essentially esoteric. In fact,
California courts have at times equated the California
standard with the standard utilized by this Court in Fahy
v. Connecticut, supra. See, e. g., People v. Jacobson, 63
Cal. 2d 319, 331, 405 P. 2d 555, 563.


Similarly, members of this Court have used a variety
of verbal formulae in deciding questions of harmless
error in federal cases, ranging from today's "reasonable
doubt" standard to the ability to "say with fair assurance .
. . that the jury was not substantially swayed . . . ."
Fiswick v. United States, 329 U.S. 211, 218. And the
circuit courts have been equally varied in their
expressions. [*54] See United States v. Brown, 79 F.2d
321; United States v. Feinberg, 140 F.2d 592; United
States v. McMaster, 343 F.2d 176.
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Against this background the California rule can
hardly be said to be out of keeping with fundamental
fairness, and I see no reason for striking it down on its
face as a violation of the guarantee of "due process." 8


8 The rule was upheld by the Ninth Circuit in
Sampsell v. California, 191 F.2d 721, against an
attack on its constitutionality.


III.


A summary of the evidence introduced against the
petitioners and the events of the trial will make it
apparent that the application of the California rule in this
case was not an unreasonable one. California courts have
not hesitated to declare that comment has caused a
miscarriage [***728] of justice when that conclusion
has been warranted by the circumstances, see, e. g.,
People v. Keller, 234 Cal. App. 2d 395, 44 Cal. Rptr.
432; People v. Sigal, 235 Cal. App. 2d 449, 45 Cal. Rptr.
481, but the posture of this case minimized the possible
impact of the comment.


Petitioners were tried for the murder of a night club
bartender in the course of a robbery of the club. The
State established that petitioners were the last customers
remaining in the club on the night of the murder. Three
people with descriptions matching those of Chapman,
Teale, and the victim were seen leaving the club together.
The club had been ransacked and its condition indicated
that the victim had been forced out of it. He was later
shot from close range with a .22-caliber weapon and left
beside a country road. It was shown that Chapman had
purchased a similar weapon five days before the murder
and this weapon was in Teale's possession when he was
arrested. Blood matching the type of the victim was
found on the floormat of the vehicle in which Chapman
and Teale had been traveling. Other scientific testimony
[*55] established that the victim had been in petitioners'
car. Blood (untypable) was found on Chapman's clothes,
and blood matching the victim's was found on her shoes.
Similar evidence connected Teale with the murder.


After his arrest Teale made admissions, amounting
almost to a full confession, to a fellow prisoner and these
were introduced against him. The jury was cautioned to
disregard them as [**844] against Chapman. Petitioners
pleaded not guilty, but offered no defense on the merits.
The only defense witness was a Dr. Sheuerman who was
called by Chapman in an effort to establish a defense of
lack of capacity to form the requisite intent because of


"disassociative reaction."


The prosecutor's comment on petitioners' failure to
explain away or challenge the evidence presented against
them was admittedly extensive. 9 The California Supreme
Court found it harmless error for a number of reasons.
First the court noted the convincing and unchallenged
evidence presented by the State. It next observed that the
jurors were certain to take notice of petitioners' silence
whether or not there was comment since the evidence
itself cried for an explanation. I think this point crucial,
since it seems to me that this Court has confused the
impact of petitioners' silence on the jury with the impact
of the prosecution's comment upon that silence. The
added impact of that comment would seem marginal in a
case of this type where the jury must inevitably look to
petitioners for an explanation of the innuendo of the real
evidence and in Teale's case of his damaging admissions.
Finally the California Supreme Court noted that
Chapman, against whom the [*56] evidence was less
strong, had keyed her defense to evidence of her mental
defect, a subject upon which the comment had not
touched. From this discriminating analysis it was
concluded that another result was not "reasonably
probable" absent the erroneous comments.


9 The decision in Griffin v. California, 380 U.S.
609, was not announced until after the trial of the
case. Hence the trial was conducted according to
what was, at the time, constitutional California
law. No implication of prosecutorial misconduct
can be drawn from these circumstances.


I cannot see how this resolution can be thought other
than a reasonable, and therefore constitutional, [***729]
application of the California harmless-error rule.


IV.


When we consider how little is empirically known
about the workings of a jury, see Kalven & Zeisel, The
American Jury, passim, it seems to me highly
inappropriate for this Court to presume to take upon itself
the power to pass directly on the correctness of impact
evaluations coming from 50 different jurisdictions. Juries
must invariably react differently to particular items of
evidence because of local predispositions and experience
factors. The state courts, manned by local judges aware
of and in touch with the special factors affecting local
criminal trials, seem the best, and the constitutionally
required, final authority for ruling on the effect of the
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admission of inadmissible evidence in state criminal
proceedings, absent the application of a fundamentally
unfair rule, or any unreasonable application of a proper
rule manifesting a purpose to defeat federal constitutional
rights. Once it appears that neither of these factors is
present in a state harmless-constitutional-error decision,
federal judicial responsibility should be at an end. This
decision, however, encompasses much more. It imposes
on this Court, in cases coming here directly from state
courts, and on the lower federal courts, in cases arising on
habeas corpus, the duty of determining for themselves
whether a constitutional error was harmless. In all but
insubstantial instances, this will entail a de novo
assessment of the entire state trial record.


[*57] For one who believes that among the
constitutional values which contribute to the preservation
of our free society none ranks higher than the principles
of federalism, [**845] and that this Court's
responsibility for keeping such principles intact is no less
than its responsibility for maintaining particular
constitutional rights, the doctrine announced today is a
most disturbing one. It cuts sharply into the finality of
state criminal processes; it bids fair to place an
unnecessary substantial burden of work on the federal
courts; and it opens the door to further excursions by the
federal judiciary into state judicial domains. I venture to
hope that as time goes on this new doctrine, even in its
present manifestation, will be found to have been strictly
contained, still more that it will not be pushed to its
logical extremes.


I respectfully dissent.
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DECISION:


[***984] Arrestee--who, while receiving medical
treatment, had been interrogated by police supervisor
who had not given Miranda warnings--held not to have
valid 42 USCS § 1983 claim under Fifth Amendment
privilege against self-incrimination; case remanded as to
possible Fourteenth Amendment due process claim.


SUMMARY:


The United States Supreme Court has generally held
that local public officials are entitled to qualified
immunity from damages liability under 42 USCS § 1983,


if the officials' conduct did not violate clearly established
federal statutory or constitutional rights of which a
reasonable person would have known.


During an altercation in a California city, an
individual was shot by a police officer, resulting in severe
injuries, and then placed under arrest. A police
supervisor arrived on the scene and accompanied the
individual to a hospital, where the supervisor, without
giving Miranda warnings, questioned the individual while
the latter was receiving medical treatment. The
interrogation lasted a total of about 10 minutes over about
a 45-minute period, with some intervals apparently
occurring when medical personnel attended to the
individual. The individual was never charged with any
crime related to the altercation.


The individual (1) filed a Federal District Court suit
under § 1983 against defendants including the supervisor,
and (2) included claims that the supervisor's allegedly
coercive interrogation had violated the individual's rights
under the Federal Constitution's Fifth and Fourteenth
Amendments. With respect to these claims, the District
Court denied the supervisor's assertion of qualified
immunity and granted the individual summary judgment.


[***985] On interlocutory appeal, the United States
Court of Appeals for the Ninth Circuit, in upholding the
denial of qualified immunity, expressed the view that (1)
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under a Court of Appeals precedent, (a) the supervisor's
coercive custodial questioning had violated the
individual's Fifth Amendment privilege against
self-incrimination, and (b) a police officer likewise
violated the Fourteenth Amendment when the officer
obtained a confession by coercive conduct, regardless of
whether the confession was subsequently used at trial;
and (2) thus, in light of the "extreme circumstances" of
the case at hand, a reasonable police officer in the
supervisor's position could not have believed that the
interrogation of the individual comported with the Fifth
and Fourteenth Amendments (270 F3d 852).


On certiorari, the Supreme Court reversed and
remanded. Although there was a majority opinion only in
part, different majorities of the Justices agreed that:


(1) The individual did not have a valid § 1983 claim
against the supervisor for an asserted violation of the
individual's Fifth Amendment privilege against
self-incrimination.


(2) The issue of possible liability for a substantive
due process violation, under the Fourteenth Amendment,
was an issue that ought to be addressed on remand.


Thomas, J., announced the judgment of the court
and, in an opinion joined by Rehnquist, Ch. J., joined in
part (as to point 1 below) by O'Connor, J., and joined in
part (as to points 1 and 2 below) by Scalia, J., expressed
the view that (1) the individual's allegations failed to state
a valid claim for a violation of the individual's Fifth
Amendment privilege against self-incrimination, because
(a) the individual had never been compelled to be a
"witness" against himself in a "criminal case," within the
meaning of the Fifth Amendment's self-incrimination
clause, where the individual's answers had never been
used against him in any subsequent criminal prosecution,
(b) while the Supreme Court had established the Miranda
exclusionary rule as a prophylactic measure--in order to
prevent violations of the right protected by the text of the
self-incrimination clause--the supervisor's failure to read
Miranda warnings had not violated the individual's
federal constitutional rights, and (c) mere compulsion did
not violate the self-incrimination clause; (2) the
individual had also failed to allege a violation of the
Fourteenth Amendment's due process clause, for (a) even
if it were assumed for the purpose of argument that the
supervisor's questioning had deprived the individual of a
liberty interest, the supervisor's behavior had not been
egregious or conscience-shocking under the


circumstances, and (b) freedom from police questioning
ought not to be found to be a new "fundamental liberty
interest" that would require a compelling state interest in
order to be abridged validly; and (3) thus, the supervisor
ought to have been entitled to qualified immunity.


In the portion (Part II) of the opinion of Souter, J.,
joined by Stevens, Kennedy, Ginsburg, and Breyer, JJ.,
that constituted the opinion of the court, it was held that
the issue whether the individual could properly pursue a
claim of liability for a substantive due process violation
was an issue that [***986] ought to be addressed on
remand, along with the scope and merits of any such
action that might be found open to the individual.


Also, Souter, J., in the remaining portion (Part I) of
his opinion, which portion was joined by Breyer, J., and
concurred in the judgment, expressed the view that (1)
with respect to self-incrimination, while some extensions
of the Fifth Amendment's bare guarantee might be
necessary to protect the basic right--such as the Supreme
Court's conditioning the admissibility of some evidence
on Miranda warnings and waivers, in order to promote
intelligent choices and to simplify subsequent inquiries
into voluntariness--the individual had not made the
powerful showing, subject to a realistic assessment of
costs and risks, that would be necessary to expand
protection of the privilege against compelled
self-incrimination to the point of the civil liability which
the individual asked the Supreme Court to recognize in
the case at hand; (2) thus, any argument for a damages
remedy in the case at hand instead had to depend upon a
claim of outrageous police conduct, which claim, if it
were to be recognized in a § 1983 action, had to sound in
substantive due process; and (3) the individual had a
"serious argument" in support of such a claim.


Scalia, J., concurring in part in the judgment,
expressed the view that (1) he agreed with both (a) the
Supreme Court's rejection of the individual's claim that
the supervisor had violated the individual's federal
constitutional right not to be compelled in any criminal
case to be a witness against himself, and (b) the rejection,
in the opinion of Thomas, J., of the individual's
substantive due process claim; and (2) there was no
proper basis for a remand to determine whether the
individual could pursue a substantive due process claim,
for (a) the latter question had already been decided by the
Court of Appeals as an independent ground supporting
the Court of Appeals' judgment, and (b) the Supreme
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Court was reversing the Court of Appeals' judgment.


Stevens, J., concurring in part and dissenting in part,
expressed the view that (1) the supervisor ought not to be
entitled to qualified immunity, because (a) his
interrogation of the individual had been the functional
equivalent of an attempt to obtain an involuntary
confession from a prisoner by torturous methods, and (b)
that type of brutal police conduct ought to constitute an
immediate deprivation of the individual's
constitutionally-protected interest in liberty; but (2) Part
II (the remand portion) of the opinion of Souter, J., would
be concurred in, for the reasons articulated by the opinion
of Kennedy, J.


Kennedy, J., joined by Stevens, J., and joined in part
(as to points 2-5 below) by Ginsburg, J., concurring in
part and dissenting in part, expressed the view that (1)
failure to give a required Miranda warning, without more,
did not establish a completed violation of the Fifth
Amendment's privilege against self-incrimination when
an unwarned interrogation ensued; (2) however, the Fifth
Amendment's self-incrimination clause ought to be
applicable at the time and place that police used
compulsion to extract a statement from a suspect; (3) in
any event, the Constitution did not countenance
[***987] the official imposition of severe pain or
pressure for purposes of interrogation, regardless of
whether the protection was found in the
self-incrimination clause, the broader guarantees of the
Fourteenth Amendment's due process clause, or both; and
(4) recovery ought to be available under § 1983 if, as had
been shown in the case at hand, a complainant
demonstrated that an officer had exploited the
complainant's pain and suffering with the purpose of
securing an incriminating statement; but (5) in order to
provide a controlling judgment of the Supreme
Court--and because a ruling on substantive due process
could provide much of the essential protection which the
self-incrimination clause secured--Part II of the opinion
of Souter, J., would be joined, with the result that the case
at hand would be remanded for further consideration.


Ginsburg, J., concurring in part and dissenting in
part, expressed the view that (1) the Fifth Amendment's
self-incrimination clause ought to apply at the time and
place that police used severe compulsion to extract a
statement from a suspect; and (2) even if no finding were
made in the case at hand concerning the individual's
belief that refusal to answer would delay his treatment--or


concerning the supervisor's intent to create such an
impression--the interrogation in the case at hand ought to
remain a clear instance of the kind of compulsion which
no reasonable officer would have thought constitutionally
permissible; but (3) in order to assure a controlling
judgment of the Supreme Court, Part II of the opinion of
Souter, J., would be joined.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1] [1A][1B][1C][1D]


With respect to an arrestee's 42 USCS § 1983 claims
against a police supervisor--which claims arose out of the
supervisor's allegedly coercive interrogation of the
arrestee, without giving Miranda warnings, while the
arrestee had been receiving medical treatment at a
hospital after having been shot by another police officer
during the altercation which had resulted in the arrest--the
arrestee's allegations failed to state a valid § 1983 claim
for a violation of the arrestee's privilege against
self-incrimination, under the Federal Constitution's Fifth
Amendment as made applicable to the states by the
Constitution's Fourteenth Amendment, where (1) the
arrestee had never been charged with any crime related to
the altercation; and (2) thus, the arrestee's answers to the
supervisor's interrogation had never been used against the
arrestee in any subsequent criminal prosecution. [Per
Thomas, J., Rehnquist, Ch. J., and O'Connor, Scalia,
Souter, and Breyer, JJ. Dissenting: Stevens, Kennedy,
and Ginsburg, JJ.]


[***LEdHN2] [2]


On certiorari to review a Federal Court of Appeals'
judgment upholding a Federal District Court's denial, to a
police supervisor, of qualified immunity from some 42
USCS § 1983 [***988] claims by an arrestee--which
claims arose out of the supervisor's allegedly coercive
interrogation of the arrestee, without giving Miranda
warnings, while the arrestee had been receiving medical
treatment at a hospital after having been shot by another
police officer during the altercation which had resulted in
the arrest--the United States Supreme Court held that the
issue whether the arrestee could properly pursue a claim
of liability for a substantive due process violation, under
the Federal Constitution's Fourteenth Amendment, was an
issue that ought to be addressed on remand, along with
the scope and merits of any such action that might be
found open to the arrestee. (Thomas, J., Rehnquist, Ch.
J., and Scalia, J., dissented from this holding.)
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SYLLABUS


[***989] While respondent Martinez was being
treated for gunshot wounds received during an altercation
with police, he was interrogated by petitioner Chavez, a
patrol supervisor. Martinez admitted that he used heroin
and had taken an officer's gun during the incident. At no
point was Martinez given Miranda warnings. Although
he was never charged with a crime, and his answers were
never used against him in any criminal proceeding,
Martinez filed a 42 USC § 1983 [42 USCS § 1983] suit,
maintaining, among other things, that Chavez's actions
violated his Fifth Amendment right not to be "compelled
in any criminal case to be a witness against himself," and
his Fourteenth Amendment substantive due process right
to be free from coercive questioning. The District Court
ruled that Chavez was not entitled to qualified immunity,
and the Ninth Circuit affirmed, finding that Chavez's
coercive questioning violated Martinez's Fifth
Amendment rights even though his statements were not
used against him in a criminal proceeding, and that a
police officer violates due process when he obtains a
confession by coercive conduct, regardless of whether the
confession is subsequently used at trial.


Held:


The judgment is reversed, and the case is remanded.


270 F.3d 852, reversed and remanded.


Justice Thomas, joined by the Chief Justice, Justice
O'Connor, and Justice Scalia, concluded in Part II-A that
Chavez did not deprive Martinez of his Fifth Amendment
rights.


(a) An officer is entitled to qualified immunity if his
alleged conduct did not violate a constitutional right. See
Saucier v. Katz, 533 U.S. 194, 201, 150 L. Ed. 2d 272,
121 S. Ct. 2151. The text of the Fifth Amendment's
Self-Incrimination Clause cannot support the Ninth
Circuit's view that mere compulsive questioning violates
the Constitution. A "criminal case" at the very least
requires the initiation of legal proceedings, and police
questioning does not constitute such a case. Statements
compelled by police interrogation may not be used
against a defendant in a criminal case, but it is not until
such use that the Self-Incrimination Clause is violated,
see United States v. Verdugo-Urquidez, 494 U.S. 259,
264, 108 L. Ed. 2d 222, 110 S. Ct. 1056. Martinez was
never made to be a "witness" against himself because his


statements were [***990] never admitted as testimony
against him in a criminal case. Nor was he ever placed
under oath and exposed to "'the cruel trilemma of
self-accusation, perjury or contempt.'" Michigan v.
Tucker, 417 U.S. 433, 445, 41 L. Ed. 2d 182, 94 S. Ct.
2357.


(b) The Ninth Circuit's approach is also
irreconcilable with this Court's case law. The
government may compel witnesses to testify at trial or
before a grand jury, on pain of contempt, so long as the
witness is not the target of the criminal case in which he
testifies, see, e.g., Kastigar v. United States, 406 U.S.
441, 443, 32 L. Ed. 2d 212, 92 S. Ct. 1653; and this Court
has long permitted the compulsion of incriminating
testimony so long as the statements (or evidence derived
from them) cannot be used against the speaker in a
criminal case, id., at 458. Martinez was no more
compelled in a criminal case to be a witness against
himself than an immunized witness forced to testify on
pain of contempt. That an immunized witness knows that
his statements may not be used against him, while
Martinez likely did not, does not make the immunized
witness' statements any less compelled and lends no
support to the Ninth Circuit's conclusion that coercive
police interrogations alone violate the Fifth Amendment.
Moreover, those subjected to coercive interrogations have
an automatic protection from the use of their involuntary
statements in any subsequent criminal trial, e.g., Oregon
v. Elstad, 470 U.S. 298, 307-308, 84 L. Ed. 2d 222, 105
S. Ct. 1285, which is coextensive with the use and
derivative use immunity mandated by Kastigar.


(c) The fact that the Court has permitted the Fifth
Amendment privilege to be asserted in noncriminal cases
does not alter the conclusion in this case. Judicially
created prophylactic rules--such as the rule allowing a
witness to insist on an immunity agreement before being
compelled to give testimony in noncriminal cases, and
the exclusionary rule--are designed to safeguard the core
constitutional right protected by the Self-Incrimination
Clause. They do not extend the scope of that right itself,
just as violations of such rules do not violate a person's
constitutional rights. Accordingly, Chavez's failure to
read Miranda warnings to Martinez did not violate
Martinez's constitutional rights and cannot be grounds for
a § 1983 action. And the absence of a "criminal case" in
which Martinez was compelled to be a "witness" against
himself defeats his core Fifth Amendment claim.
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Justice Souter delivered the opinion of the Court
with respect to Part II, concluding that the issue whether
Martinez may pursue a claim of liability for a substantive
due process violation should be addressed on remand.


Justice Souter, joined by Justice Breyer, concluded in
Part I that Martinez's claim that his questioning alone was
a violation of the Fifth and Fourteenth Amendments
subject to redress by a 42 USC § 1983 [42 USCS § 1983]
damages action, though outside the core of Fifth
Amendment protection, could be recognized if a core
guarantee, or the judicial capacity to protect it, would be
placed at risk absent complementary protection, see, e.g.,
McCarthy v. Arndstein, 266 U.S. 34, 40, 69 L. Ed. 158,
45 S. Ct. 16. However, Martinez cannot make the
"powerful showing" necessary to expand protection of
the privilege against self-incrimination to the point of the
civil liability he [***991] requests. Inherent in his
purely Fifth Amendment claim is the risk of global
application in every instance of interrogation producing a
statement inadmissible under the Fifth and Fourteenth
Amendments, or violating one of the complementary rules
this Court has accepted in aid of the core privilege. And
Martinez has offered no reason to believe that this new
rule is necessary in aid of the basic guarantee.


COUNSEL: Lawrence S. Robbins argued the cause for
petitioner.


Paul D. Clement argued the cause for the United States,
as amicus curiae, by special leave of court.


Richard S. Paz argued the cause for respondent.


JUDGES: Thomas, J., announced the judgment of the
Court and delivered an opinion, which was joined by
Rehnquist, C. J., in full, by O'Connor, J., as to Parts I and
II-A, and by Scalia, J., as to Parts I and II. Souter, J.,
delivered an opinion, Part II of which was for the Court
and was joined by Stevens, Kennedy, Ginsburg, and
Breyer, JJ., and Part I of which concurred in the judgment
and was joined by Breyer, J. Scalia, J., filed an opinion
concurring in part in the judgment. Stevens, J., filed an
opinion concurring in part and dissenting in part.
Kennedy, J., filed an opinion concurring in part and
dissenting in part, which was joined by Stevens, J., in full
and by Ginsburg, J., as to Parts II and III. Ginsburg, J.,
filed an opinion concurring in part and dissenting in part.


OPINION BY: THOMAS


OPINION


[**1999] [*763] Justice Thomas announced the
judgment of the Court and delivered an opinion. *


* The Chief Justice joins this opinion in its
entirety. Justice O'Connor joins Parts I and II-A
of this opinion. Justice Scalia joins Parts I and II
of this opinion.


[***HR1A] [1A] This case involves a § 1983 suit
arising out of petitioner Ben Chavez's allegedly coercive
interrogation of respondent Oliverio Martinez. The
United States Court of Appeals for the Ninth Circuit held
that Chavez was not entitled to a defense of qualified
immunity because he violated Martinez's clearly
established constitutional rights. We conclude that
Chavez did not deprive Martinez of a constitutional right.


I


[***HR1B] [1B] On November 28, 1997, police
officers Maria Pena and Andrew Salinas were near a
vacant lot in a residential area of Oxnard, California,
investigating suspected narcotics activity. While Pena
and Salinas were questioning an individual, they heard a
bicycle approaching on a darkened path that crossed the
lot. They ordered the rider, respondent Martinez, to
dismount, spread his legs, and place his hands behind his
head. Martinez complied. Salinas then conducted a
[*764] patdown frisk and discovered a knife in
Martinez's waistband. An altercation ensued. 1


1 The parties disagree over what triggered the
altercation. The officers maintain that Martinez
ran away from them and that they tackled him
while in pursuit; Martinez asserts that he never
attempted to flee and Salinas tackled him without
warning.


There is some dispute about what occurred during
the altercation. The officers claim that Martinez drew
Salinas' gun from its holster and pointed it at them;
Martinez denies this. Both sides agree, however, that
Salinas yelled, "'He's got my gun!'" App. to Pet. for Cert.
3a. Pena then drew her gun and shot Martinez several
times, causing severe injuries that left Martinez
permanently blinded and paralyzed from the waist down.
The officers then placed Martinez under arrest.


[***992] Petitioner Chavez, a patrol supervisor,
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arrived on the scene minutes later with paramedics.
Chavez accompanied Martinez to the hospital and then
questioned Martinez there while he was receiving
treatment from medical personnel. The interview lasted a
total of about 10 minutes, over a 45-minute period, with
Chavez leaving the emergency room for periods of time
to permit medical personnel to attend to Martinez.


At first, most of Martinez's answers consisted of "I
don't know," "I am dying," and "I am choking." App. 14,
17, 18. Later in the interview, Martinez admitted that he
took the gun from the officer's holster and pointed it at
the police. Id., at 16. He also admitted that he used
heroin regularly. Id., at 18. At one point, Martinez said
"I am not telling you anything until they treat me," yet
Chavez continued the interview. Id., at 14. At no point
during the interview was Martinez given Miranda
warnings under Miranda v. Arizona, 384 U.S. 436, 16 L.
Ed. 2d 694, [**2000] 86 S. Ct. 1602 (1966). App. 4.


Martinez was never charged with a crime, and his
answers were never used against him in any criminal
prosecution. Nevertheless, Martinez filed suit under Rev
Stat § 1979, 42 USC § 1983 [42 USCS § 1983], [*765]
maintaining that Chavez's actions violated his Fifth
Amendment right not to be "compelled in any criminal
case to be a witness against himself," as well as his
Fourteenth Amendment substantive due process right to
be free from coercive questioning. The District Court
granted summary judgment to Martinez as to Chavez's
qualified immunity defense on both the Fifth and
Fourteenth Amendment claims. Chavez took an
interlocutory appeal to the Ninth Circuit, which affirmed
the District Court's denial of qualified immunity.
Martinez v. Oxnard, 270 F.3d 852 (2001). Applying
Saucier v. Katz, 533 U.S. 194, 150 L. Ed. 2d 272, 121 S.
Ct. 2151 (2001), the Ninth Circuit first concluded that
Chavez's actions, as alleged by Martinez, deprived
Martinez of his rights under the Fifth and Fourteenth
Amendments. The Ninth Circuit did not attempt to
explain how Martinez had been "compelled in any
criminal case to be a witness against himself." Instead,
the Ninth Circuit reiterated the holding of an earlier Ninth
Circuit case, Cooper v. Dupnik, 963 F.2d 1220, 1229
(1992) (en banc), that "the Fifth Amendment's purpose is
to prevent coercive interrogation practices that are
destructive of human dignity," 270 F.3d at 857 (internal
quotation marks omitted), and found that Chavez's
"coercive questioning" of Martinez violated his Fifth
Amendment rights, "even though Martinez's statements


were not used against him in a criminal proceeding," ibid.
As to Martinez's due process claim, the Ninth Circuit
held that "a police officer violates the Fourteenth
Amendment when he obtains a confession by coercive
conduct, regardless of whether the confession is
subsequently used at trial." Ibid.


The Ninth Circuit then concluded that the Fifth and
Fourteenth Amendment rights asserted by Martinez were
clearly established by federal law, explaining that a
reasonable officer "would have known that persistent
interrogation of the suspect despite repeated requests to
stop violated the suspect's [*766] Fifth and Fourteenth
Amendment right to be free from coercive interrogation."
Id., at 858.


[***993] We granted certiorari. 535 U.S. 1111,
153 L. Ed. 2d 158, 122 S. Ct. 2326 (2002).


II


[***HR1C] [1C] In deciding whether an officer is
entitled to qualified immunity, we must first determine
whether the officer's alleged conduct violated a
constitutional right. See Katz, 533 US, at 201, 150 L Ed
2d 272, 121 S Ct 2151. If not, the officer is entitled to
qualified immunity, and we need not consider whether
the asserted right was "clearly established." Ibid. We
conclude that Martinez's allegations fail to state a
violation of his constitutional rights.


A


1


The Fifth Amendment, made applicable to the States
by the Fourteenth Amendment, Malloy v. Hogan, 378
U.S. 1, 12 L. Ed. 2d 653, 84 S. Ct. 1489 (1964), requires
that "no person . . . shall be compelled in any criminal
case to be a witness against himself." U.S. Const., Amdt.
5 (emphases added). We fail to see how, based on the
text of the Fifth Amendment, Martinez can allege a
violation of this right, since Martinez was never
prosecuted for a crime, let alone compelled to be a
witness against himself in a criminal case.


Although Martinez contends that the meaning of
"criminal case" should encompass the entire criminal
investigatory process, including police interrogations,
Brief for Respondent 23, we disagree. In our view, a
"criminal case" at the very least requires the initiation of
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legal proceedings. [**2001] See Blyew v. United States,
80 U.S. 581, 13 Wall. 581, 595, 20 L. Ed. 638 (1872)
("The words 'case' and 'cause' are constantly used as
synonyms in statutes and judicial decisions, each
meaning a proceeding in court, a suit, or action"
(emphasis added)); Black's Law Dictionary 215 (6th ed.
1990) (defining "case" as "[a] general term for an action,
cause, suit, or controversy at law . . . a question contested
before a court of Justice" (emphasis added)). We [*767]
need not decide today the precise moment when a
"criminal case" commences; it is enough to say that
police questioning does not constitute a "case" any more
than a private investigator's precomplaint activities
constitute a "civil case." Statements compelled by police
interrogations of course may not be used against a
defendant at trial, see Brown v. Mississippi, 297 U.S. 278,
286, 80 L. Ed. 682, 56 S. Ct. 461 (1936), but it is not until
their use in a criminal case that a violation of the
Self-Incrimination Clause occurs, see United States v.
Verdugo-Urquidez, 494 U.S. 259, 264, 108 L. Ed. 2d 222,
110 S. Ct. 1056 (1990) ("The privilege against
self-incrimination guaranteed by the Fifth Amendment is
a fundamental trial right of criminal defendants.
Although conduct by law enforcement officials prior to
trial may ultimately impair that right, a constitutional
violation occurs only at trial" (emphases added; citations
omitted)); Withrow v. Williams, 507 U.S. 680, 692, 123
L. Ed. 2d 407, 113 S. Ct. 1745 (1993) (describing the
Fifth Amendment as a "'trial right'"); id., at 705, 123 L Ed
2d 407, 113 S Ct 1745 (O'Connor, J., concurring in part
and dissenting in part) (describing "true Fifth Amendment
claims" as "the extraction and use of compelled
testimony" (emphasis altered)).


Here, Martinez was never made to be a "witness"
against himself in [***994] violation of the Fifth
Amendment's Self-Incrimination Clause because his
statements were never admitted as testimony against him
in a criminal case. Nor was he ever placed under oath and
exposed to "'the cruel trilemma of self-accusation, perjury
or contempt.'" Michigan v. Tucker, 417 U.S. 433, 445, 41
L. Ed. 2d 182, 94 S. Ct. 2357 (1974) (quoting Murphy v.
Waterfront Comm'n of N. Y. Harbor, 378 U.S. 52, 55, 12
L. Ed. 2d 678, 84 S. Ct. 1594 (1964)). The text of the
Self-Incrimination Clause simply cannot support the
Ninth Circuit's view that the mere use of compulsive
questioning, without more, violates the Constitution.


2


Nor can the Ninth Circuit's approach be reconciled
with our case law. It is well established that the
government may compel witnesses to testify at trial or
before a grand [*768] jury, on pain of contempt, so long
as the witness is not the target of the criminal case in
which he testifies. See Minnesota v. Murphy, 465 U.S.
420, 427, 79 L. Ed. 2d 409, 104 S. Ct. 1136 (1984);
Kastigar v. United States, 406 U.S. 441, 443, 32 L. Ed. 2d
212, 92 S. Ct. 1653 (1972). Even for persons who have a
legitimate fear that their statements may subject them to
criminal prosecution, we have long permitted the
compulsion of incriminating testimony so long as those
statements (or evidence derived from those statements)
cannot be used against the speaker in any criminal case.
See Brown v. Walker, 161 U.S. 591, 602-604, 40 L. Ed.
819, 16 S. Ct. 644 (1896); Kastigar, supra, at 458, 32 L
Ed 2d 212, 92 S Ct 1653; United States v. Balsys, 524
U.S. 666, 671-672, 141 L. Ed. 2d 575, 118 S. Ct. 2218
(1998). We have also recognized that governments may
penalize public employees and government contractors
(with the loss of their jobs or government contracts) to
induce them to respond to inquiries, so long as the
answers elicited (and their fruits) are immunized from
use in any criminal case against the speaker. See
Lefkowitz v. Turley, 414 U.S. 70, 84-85, 38 L. Ed. 2d 274,
94 S. Ct. 316 (1973) ("The State may insist that
[contractors] . . . either respond to relevant inquiries
about the performance of their contracts or suffer
cancellation"); Lefkowitz v. Cunningham, 431 U.S. 801,
806, [**2002] 53 L. Ed. 2d 1, 97 S. Ct. 2132 (1977)
("Public employees may constitutionally be discharged
for refusing to answer potentially incriminating questions
concerning their official duties if they have not been
required to surrender their constitutional immunity"
against later use of statements in criminal proceedings).
2By contrast, no "penalty" may ever be imposed on
[***995] [*769] someone who exercises his core Fifth
Amendment right not to be a "witness" against himself in
a "criminal case." See Griffin v. California, 380 U.S. 609,
614, 14 L. Ed. 2d 106, 85 S. Ct. 1229 (1965) (the trial
court's and the prosecutor's comments on the defendant's
failure to testify violates the Self-Incrimination Clause of
the Fifth Amendment). Our holdings in these cases
demonstrate that, contrary to the Ninth Circuit's view,
mere coercion does not violate the text of the
Self-Incrimination Clause absent use of the compelled
statements in a criminal case against the witness.


2 The government may not, however, penalize
public employees and government contractors to
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induce them to waive their immunity from the use
of their compelled statements in subsequent
criminal proceedings. See Uniformed Sanitation
Men Ass'n v. Comm'r of Sanitation, 392 U.S. 280,
20 L. Ed. 2d 1089, 88 S. Ct. 1917 (1968);
Lefkowitz v. Turley, 414 U.S. 70, 38 L. Ed. 2d
274, 94 S. Ct. 316 (1973), and this is true even
though immunity is not itself a right secured by
the text of the Self-Incrimination Clause, but
rather a prophylactic rule we have constructed to
protect the Fifth Amendment's right from
invasion. See Part II-A-3, infra. Once an
immunity waiver is signed, the signatory is unable
to assert a Fifth Amendment objection to the
subsequent use of his statements in a criminal
case, even if his statements were in fact
compelled. A waiver of immunity is therefore a
prospective waiver of the core self-incrimination
right in any subsequent criminal proceeding, and
States cannot condition public employment on the
waiver of constitutional rights, Lefkowitz, supra,
at 85, 38 L Ed 2d 274, 94 S Ct 316.


We fail to see how Martinez was any more
"compelled in any criminal case to be a witness against
himself" than an immunized witness forced to testify on
pain of contempt. One difference, perhaps, is that the
immunized witness knows that his statements will not,
and may not, be used against him, whereas Martinez
likely did not. But this does not make the statements of
the immunized witness any less "compelled" and lends no
support to the Ninth Circuit's conclusion that coercive
police interrogations, absent the use of the involuntary
statements in a criminal case, violate the Fifth
Amendment's Self-Incrimination Clause. Moreover, our
cases provide that those subjected to coercive police
interrogations have an automatic protection from the use
of their involuntary statements (or evidence derived from
their statements) in any subsequent criminal trial.
Oregon v. Elstad, 470 U.S. 298, 307-308, 84 L. Ed. 2d
222, 105 S. Ct. 1285 (1985); United States v. Blue, 384
U.S. 251, 255, 16 L. Ed. 2d 510, 86 S. Ct. 1416 (1966);
Leyra v. Denno, 347 U.S. 556, 558, 98 L. Ed. 948, 74 S.
Ct. 716 (1954); Ashcraft v. Tennessee, 322 U.S. 143, 155,
88 L. Ed. 1192, 64 S. Ct. 921 (1944). See also Pillsbury
Co. v. Conboy, 459 U.S. 248, 278, 74 L. Ed. 2d 430, 103
S. Ct. 608 (1983) (Blackmun, J., concurring in judgment);
Williams v. United States, 401 U.S. 646, 662, 28 L. Ed.
2d 388, 91 S. Ct. 1148 (1971) (Brennan, J., concurring in
result). This protection is, in fact, coextensive with the


use and derivative [*770] use immunity mandated by
Kastigar when the government compels testimony from a
reluctant witness. See 406 US, at 453, 32 L Ed 2d 212,
92 S Ct 1653. Accordingly, the fact that Martinez did not
know his statements could not be used against him does
not change our view that no violation of Fifth
Amendment's Self-Incrimination Clause occurred here.


3


Although our cases have permitted the Fifth
Amendment's self-incrimination privilege to be asserted
in non-criminal cases, see id., at 444-445, 32 L Ed 2d
212, 92 S Ct 1653 (recognizing that the "Fifth
Amendment privilege against compulsory
self-incrimination . . . can be asserted in any proceeding,
civil or criminal, administrative or judicial, [**2003]
investigatory or adjudicatory . . ."); Lefkowitz v. Turley,
supra, at 77, 38 L Ed 2d 274, 94 S Ct 316 (stating that the
Fifth Amendment privilege allows one "not to answer
official questions put to him in any other proceeding,
civil or criminal, formal or informal, where the answers
might incriminate him in future criminal proceedings"),
that does not alter our conclusion that a violation of the
constitutional right against self-incrimination occurs only
if one has been compelled to be a witness against himself
in a criminal case.


In the Fifth Amendment context, [***996] we have
created prophylactic rules designed to safeguard the core
constitutional right protected by the Self-Incrimination
Clause. See, e.g., Tucker, 417 U.S., at 444, 41 L Ed 2d
182, 94 S Ct 2357 (describing the "procedural
safeguards" required by Miranda as "not themselves
rights protected by the Constitution but . . . measures to
insure that the right against compulsory
self-incrimination was protected" to "provide practical
reinforcement for the right"); Elstad, supra, at 306, 84 L
Ed 2d 222, 105 S Ct 1285 (stating that "the Miranda
exclusionary rule . . . serves the Fifth Amendment and
sweeps more broadly than the Fifth Amendment itself").
Among these rules is an evidentiary privilege that
protects witnesses from being forced to give
incriminating testimony, even in noncriminal cases,
unless that testimony has been immunized [*771] from
use and derivative use in a future criminal proceeding
before it is compelled. See Kastigar, supra, at 453, 32 L.
Ed. 2d 212, 92 S. Ct. 1653; Maness v. Meyers, 419 U.S.
449, 461-462, 42 L. Ed. 2d 574, 95 S. Ct. 584 (1975)
(noting that the Fifth Amendment privilege may be
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asserted if one is "compelled to produce evidence which
later may be used against him as an accused in a criminal
action" (emphasis added)).


By allowing a witness to insist on an immunity
agreement before being compelled to give incriminating
testimony in a noncriminal case, the privilege preserves
the core Fifth Amendment right from invasion by the use
of that compelled testimony in a subsequent criminal
case. See Tucker, supra, at 440-441, 41 L Ed 2d 182, 94
S Ct 2357 ("Testimony obtained in civil suits, or before
administrative or legislative committees, could [absent a
grant of immunity] prove so incriminating that a person
compelled to give such testimony might readily be
convicted on the basis of those disclosures in a
subsequent criminal proceeding"). Because the failure to
assert the privilege will often forfeit the right to exclude
the evidence in a subsequent "criminal case," see
Murphy, 465 U.S., at 440, 79 L Ed 2d 409, 104 S Ct
1136; Garner v. United States, 424 U.S. 648, 650, 47 L.
Ed. 2d 370, 96 S. Ct. 1178 (1976) (failure to claim
privilege against self-incrimination before disclosing
incriminating information on tax returns forfeited the
right to exclude that information in a criminal
prosecution); United States v. Kordel, 397 U.S. 1, 7, 25 L.
Ed. 2d 1, 90 S. Ct. 763 (1970) (criminal defendant
forfeited his right to assert Fifth Amendment privilege
with regard to answers he gave to interrogatories in a
prior civil proceeding), it is necessary to allow assertion
of the privilege prior to the commencement of a "criminal
case" to safeguard the core Fifth Amendment trial right.
If the privilege could not be asserted in such situations,
testimony given in those judicial proceedings would be
deemed "voluntary," see Rogers v. United States, 340
U.S. 367, 371, 95 L. Ed. 344, 71 S. Ct. 438 (1951);
United States v. Monia, 317 U.S. 424, 427, 87 L. Ed. 376,
63 S. Ct. 409 (1943); hence, insistence on a prior grant of
immunity is essential to memorialize the fact that the
testimony had indeed been compelled and therefore
[*772] protected from use against the speaker in any
"criminal case."


Rules designed to safeguard a constitutional right,
however, do not extend the scope of the constitutional
right itself, just as violations of judicially crafted
prophylactic rules do [***997] not violate the
constitutional rights of any person. As we explained, we
have allowed the Fifth Amendment [**2004] privilege to
be asserted by witnesses in noncriminal cases in order to
safeguard the core constitutional right defined by the


Self-Incrimination Clause --the right not to be compelled
in any criminal case to be a witness against oneself. 3 We
have likewise established the Miranda exclusionary rule
as a prophylactic measure to prevent violations of the
right protected by the text of the Self-Incrimination
Clause --the admission into evidence in criminal cases of
confessions obtained through coercive custodial
questioning. See Warren v. Lincoln, 864 F.2d 1436, 1442
(CA8 1989) (alleged Miranda violation not actionable
under § 1983); Giuffre v. Bissell, 31 F.3d 1241, 1256
(CA3 1994) (same); Bennett v. Passic, 545 F.2d 1260,
1263 (CA10 1976) (same); see also New York v. Quarles,
467 U.S. 649, 686, 81 L. Ed. 2d 550, 104 S. Ct. 2626
(1984) (Marshall, J., dissenting) ("All the Fifth
Amendment forbids is the introduction of coerced
statements at trial"). Accordingly, Chavez's failure to
read Miranda warnings to Martinez did not violate
Martinez's constitutional rights and cannot be grounds for
a § 1983 action. See Connecticut v. Barrett, 479 U.S.
523, 528, 93 L. Ed. 2d 920, 107 S. Ct. 828 (1987)
(Miranda's warning requirement is "not itself required by
the Fifth Amendment . . . but is instead justified only by
reference to its prophylactic purpose"); Tucker, 417 U.S.,
at 444, 41 L Ed 2d 182, 94 S Ct 2357 (Miranda's
safeguards "were not themselves rights protected by the
Constitution but were instead measures to insure that the
right against compulsory self-incrimination was
protected"). And the absence of a "criminal case" in
which [*773] Martinez was compelled to be a "witness"
against himself defeats his core Fifth Amendment claim.
The Ninth Circuit's view that mere compulsion violates
the Self-Incrimination Clause, see 270 F.3d at 857;
California Attorneys for Criminal Justice v. Butts, 195
F.3d 1039, 1045-1046 (1999); Cooper, 963 F.2d at
1243-1244, finds no support in the text of the Fifth
Amendment and is irreconcilable with our case law. 4


Because we find that Chavez's alleged conduct did not
violate the Self-Incrimination Clause, we reverse the
Ninth Circuit's denial of qualified immunity as to
Martinez's Fifth Amendment claim.


3 That the privilege is a prophylactic one does
not alter our penalty cases jurisprudence, which
allows such privilege to be asserted prior to, and
outside of, criminal proceedings.
4 It is Justice Kennedy's indifference to the text
of the Self-Incrimination Clause, as well as a
conspicuous absence of a single citation to the
actual text of the Fifth Amendment, that permits
him to adopt the Ninth Circuit's interpretation.
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Mincey v. Arizona, 437 U.S. 385, 57 L. Ed.
2d 290, 98 S. Ct. 2408 (1978), on which Justice
Kennedy and Justice Ginsburg rely in support of
their reading of the Fifth Amendment, was a case
addressing the admissibility of a coerced
confession under the Due Process Clause.
Mincey did not even mention the Fifth
Amendment or the Self-Incrimination Clause, and
refutes Justice Kennedy's and Justice Ginsburg's
assertions that their interpretation of that Clause
would have been known to any reasonable officer
at the time Chavez conducted his interrogation.


Our views on the proper scope of the Fifth
Amendment's Self-Incrimination Clause do not mean that
police torture or other abuse that results in a confession is
constitutionally permissible so long as the statements are
not used at trial; it [***998] simply means that the
Fourteenth Amendment's Due Process Clause, rather than
the Fifth Amendment's Self-Incrimination Clause, would
govern the inquiry in those cases and provide relief in
appropriate circumstances. 5


5 We also do not see how, in light of Graham v.
Connor, 490 U.S. 386, 104 L. Ed. 2d 443, 109 S.
Ct. 1865 (1989), Justice Kennedy can insist that
"the Self-Incrimination Clause is applicable at the
time and place police use compulsion to extract a
statement from a suspect" while at the same time
maintaining that the use of "torture or its
equivalent in an attempt to induce a statement"
violates the Due Process Clause. Post, at 155 L.
Ed. 2d, at 1012. Graham foreclosed the use of
substantive due process analysis in claims
involving the use of excessive force in effecting
an arrest and held that such claims are governed
solely by the Fourth Amendment's prohibitions
against "unreasonable" seizures, because the
Fourth Amendment provided the explicit source of
constitutional protection against such conduct.
490 U.S., at 394-395, 104 L Ed 2d 443, 109 S Ct
1865. If, as Justice Kennedy believes, the Fifth
Amendment's Self-Incrimination Clause governs
coercive police interrogation even absent use of
compelled statements in a criminal case, then
Graham suggests that the Due Process Clause
would not.


[**2005] [*774] B


The Fourteenth Amendment provides that no person


shall be deprived "of life, liberty, or property, without
due process of law." Convictions based on evidence
obtained by methods that are "so brutal and so offensive
to human dignity" that they "shock the conscience"
violate the Due Process Clause. Rochin v. California,
342 U.S. 165, 172, 174, 96 L. Ed. 183, 72 S. Ct. 205
(1952) (overturning conviction based on evidence
obtained by involuntary stomach pumping). See also
Breithaupt v. Abram, 352 U.S. 432, 435, 1 L. Ed. 2d 448,
77 S. Ct. 408 (1957) (reiterating that evidence obtained
through conduct that "'shocks the conscience'" may not
be used to support a criminal conviction). Although
Rochin did not establish a civil remedy for abusive police
behavior, we recognized in County of Sacramento v.
Lewis, 523 U.S. 833, 846, 140 L. Ed. 2d 1043, 118 S. Ct.
1708 (1998), that deprivations of liberty caused by "the
most egregious official conduct," id., at 846, 847-848, n.
8, 140 L Ed 2d 1043, 118 S Ct 1708, may violate the Due
Process Clause. While we rejected, in Lewis, a § 1983
plaintiff's contention that a police officer's deliberate
indifference during a high-speed chase that caused the
death of a motorcyclist violated due process, id., at 854,
140 L Ed 2d 1043, 118 S Ct 1708, we left open the
possibility that unauthorized police behavior in other
contexts might "shock the conscience" and give rise to §
1983 liability. Id., at 850, 140 L Ed 2d 1043, 118 S Ct
1708.


We are satisfied that Chavez's questioning did not
violate Martinez's due process rights. Even assuming,
arguendo, that the persistent questioning of Martinez
somehow deprived him of a liberty interest, we cannot
agree with Martinez's [*775] characterization of
Chavez's behavior as "egregious" or "conscience
shocking." As we noted in Lewis, the official conduct
"most likely to rise to the conscience-shocking level," is
the "conduct intended to injure in some way unjustifiable
by any government interest." Id., at 849, 140 L Ed 2d
1043, 118 S Ct 1708. Here, there is no evidence that
Chavez acted with a purpose to harm Martinez by
intentionally interfering with his medical treatment.
Medical personnel were able to treat Martinez throughout
the interview, App. to Pet. for Cert. 4a, 18a, and Chavez
ceased his questioning to allow tests and other procedures
to be performed. Id., at 4a. [***999] Nor is there
evidence that Chavez's conduct exacerbated Martinez's
injuries or prolonged his stay in the hospital. Moreover,
the need to investigate whether there had been police
misconduct constituted a justifiable government interest
given the risk that key evidence would have been lost if
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Martinez had died without the authorities ever hearing his
side of the story.


The Court has held that the Due Process Clause also
protects certain "fundamental liberty interests" from
deprivation by the government, regardless of the
procedures provided, unless the infringement is narrowly
tailored to serve a compelling state interest. Washington
v. Glucksberg, 521 U.S. 702, 721, 138 L. Ed. 2d 772, 117
S. Ct. 2258, 117 S. Ct.2302 (1997). Only fundamental
rights and liberties which are "'deeply rooted in this
Nation's history and tradition'" and "'implicit in the
concept of ordered liberty'" qualify for such protection.
Ibid. Many times, however, we have expressed our
reluctance to expand the doctrine of substantive due
process, see Lewis, supra, at 842, 140 L Ed 2d 1043, 118
S Ct 1708; Glucksberg, supra, at 720, 138 L Ed 2d 772,
117 S Ct 2258; Albright v. Oliver, 510 U.S. 266, 271, 127
L. Ed. 2d 114, 114 S. Ct. 807 (1994); Reno v. Flores, 507
U.S. 292, 302, 123 L. Ed. 2d 1, 113 S. Ct. 1439 (1993); in
large part "because [**2006] guideposts for responsible
decisionmaking in this unchartered area are scarce and
open-ended," Collins v. Harker Heights, 503 U.S. 115,
125, 117 L. Ed. 2d 261, 112 S. Ct. 1061 (1992). See also
Regents of Univ. of Mich. v. Ewing, 474 U.S. 214,
225-226, 88 L. Ed. 2d 523, 106 S. Ct. 507 (1985).


Glucksberg requires a "'careful description'" of the
asserted fundamental liberty interest for the purposes of
substantive [*776] due process analysis; vague
generalities, such as "the right not to be talked to," will
not suffice. 521 US, at 721, 138 L Ed 2d 772, 117 S Ct
2258. We therefore must take into account the fact that
Martinez was hospitalized and in severe pain during the
interview, but also that Martinez was a critical nonpolice
witness to an altercation resulting in a shooting by a
police officer, and that the situation was urgent given the
perceived risk that Martinez might die and crucial
evidence might be lost. In these circumstances, we can
find no basis in our prior jurisprudence, see, e.g.,
Miranda, 384 U.S., at 477-478, 16 L Ed 2d 694, 86 S Ct
1602 ("It is an act of responsible citizenship for
individuals to give whatever information they may have
to aid in law enforcement"), or in our Nation's history and
traditions to suppose that freedom from unwanted police
questioning is a right so fundamental that it cannot be
abridged absent a "compelling state interest." Flores,
supra, at 302, 123 L Ed 2d 1, 113 S Ct 1439. We have
never required such a justification for a police
interrogation, and we decline to do so here. The lack of


any "guideposts for responsible decisionmaking" in this
area, and our oft-stated reluctance to expand the doctrine
of substantive due process, further counsel against
recognizing a new "fundamental liberty interest" in this
case.


We conclude that Martinez has failed to allege a
violation of the Fourteenth Amendment, and it is
therefore unnecessary to inquire whether the right
asserted by Martinez was clearly established.


III


Because Chavez did not violate [***1000]
Martinez's Fifth and Fourteenth Amendment rights, he
was entitled to qualified immunity. The judgment of the
Court of Appeals for the Ninth Circuit is therefore
reversed and the case is remanded for further
proceedings.


It is so ordered.


[*777] Justice Souter delivered an opinion, Part II
of which is the opinion of the Court, and Part I of which
is an opinion concurring in the judgment. *


* Justice Breyer joins this opinion in its entirety.
Justice Stevens, Justice Kennedy, and Justice
Ginsburg join Part II of this opinion.


I


[***HR1D] [1D] Respondent Martinez's claim
under 42 USC § 1983 [42 USCS § 1983] for violation of
his privilege against compelled self-incrimination should
be rejected and his case remanded for further
proceedings. I write separately because I believe that our
decision requires a degree of discretionary judgment
greater than Justice Thomas acknowledges. As he points
out, the text of the Fifth Amendment (applied here under
the doctrine of Fourteenth Amendment incorporation)
focuses on courtroom use of a criminal defendant's
compelled, self-incriminating testimony, and the core of
the guarantee against compelled self-incrimination is the
exclusion of any such evidence. Justice Ginsburg makes
it clear that the present case is very close to Mincey v
Arizona, 437 US 385, 57 L Ed 2d 290, 98 S Ct 2408
(1978), and Martinez's testimony would clearly be
inadmissible if offered in evidence against him. But
Martinez claims more than evidentiary protection in
asking this Court to hold that the questioning alone was a
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completed violation of the Fifth and Fourteenth
Amendments subject to redress by an action for damages
under § 1983.


To recognize such a constitutional cause of action for
compensation would, of [**2007] course, be well
outside the core of Fifth Amendment protection, but that
alone is not a sufficient reason to reject Martinez's claim.
As Justice Harlan explained in his dissent in Miranda v
Arizona, 384 US 436, 16 L Ed 2d 694, 86 S Ct 1602
(1966), "extensions" of the bare guarantee may be
warranted, id., at 510, 16 L Ed 2d 694, 86 S Ct 1602, if
clearly shown to be desirable means to protect the basic
right against the invasive pressures of contemporary
society, id., at 515, 16 L Ed 2d 694, 86 S Ct 1602. In this
light, we can make sense of a [*778] variety of Fifth
Amendment holdings: barring compulsion to give
testimonial evidence in a civil proceeding, see McCarthy
v Arndstein, 266 US 34, 40, 69 L Ed 158, 45 S Ct 16
(1924); requiring a grant of immunity in advance of any
testimonial proffer, see Kastigar v United States, 406 US
441, 446-447, 32 L Ed 2d 212, 92 S Ct 1653 (1972);
precluding threats or impositions of penalties that would
undermine the right to immunity, see, e. g., Uniformed
Sanitation Men Assn., Inc. v Commissioner of Sanitation
of City of New York, 392 US 280, 284-285, 20 L Ed 2d
1089, 88 S Ct 1917 (1968); Lefkowitz v Turley, 414 US
70, 77-79, 38 L Ed 2d 274, 94 S Ct 316 (1973); Lefkowitz
v Cunningham, 431 US 801, 804-806, 53 L Ed 2d 1, 97 S
Ct 2132 (1977); McKune v Lile, 536 US 24, 35, 153 L Ed
2d 47, 122 S Ct 2017 (2002) (plurality opinion); and
conditioning admissibility on warnings and waivers to
promote intelligent choices and to simplify [***1001]
subsequent inquiry into voluntariness, see Miranda,
supra. All of this law is outside the Fifth Amendment's
core, with each case expressing a judgment that the core
guarantee, or the judicial capacity to protect it, would be
placed at some risk in the absence of such
complementary protection.


I do not, however, believe that Martinez can make
the "powerful showing," subject to a realistic assessment
of costs and risks, necessary to expand protection of the
privilege against compelled self-incrimination to the
point of the civil liability he asks us to recognize here.
See id., at 515, 517, 16 L Ed 2d 694, 86 S Ct 1602
(Harlan, J., dissenting). The most obvious drawback
inherent in Martinez's purely Fifth Amendment claim to
damages is its risk of global application in every instance
of interrogation producing a statement inadmissible under


Fifth and Fourteenth Amendment principles, or violating
one of the complementary rules we have accepted in aid
of the privilege against evidentiary use. If obtaining
Martinez's statement is to be treated as a stand-alone
violation of the privilege subject to compensation, why
should the same not be true whenever the police obtain
any involuntary self-incriminating statement, or
whenever the government so much as threatens a penalty
in derogation of the right to [*779] immunity, or
whenever the police fail to honor Miranda? + Martinez
offers no limiting principle or reason to foresee a
stopping place short of liability in all such cases.


+ The question whether the absence of Miranda
warnings may be a basis for a § 1983 action under
any circumstance is not before the Court.


Recognizing an action for damages in every such
instance not only would revolutionize Fifth and
Fourteenth Amendment law, but would beg the question
that must inform every extension or recognition of a
complementary rule in service of the core privilege: why
is this new rule necessary in aid of the basic guarantee?
Martinez has offered no reason to believe that the
guarantee has been ineffective in all or many of those
circumstances in which its vindication has depended on
excluding testimonial admissions or barring penalties.
And I have no reason to believe the law has been
systemically defective in this respect.


But if there is no failure of efficacy infecting the
existing body of Fifth Amendment law, any argument for
a damages remedy in this case must depend not on its
Fifth Amendment feature but upon the particular charge
of outrageous conduct by the police, extending from their
[**2008] initial encounter with Martinez through the
questioning by Chavez. That claim, however, if it is to be
recognized as a constitutional one that may be raised in
an action under § 1983, must sound in substantive due
process. See generally County of Sacramento v Lewis,
523 US 833, 849, 140 L Ed 2d 1043, 118 S Ct 1708
(1998) ("Conduct intended to injure in some way
unjustifiable by any government interest is the sort of
official action most likely to rise to the
conscience-shocking level"). Here, it is enough to say
that Justice Stevens shows that Martinez has a serious
argument in support of such a position.


II


[***HR2] [2] Whether Martinez may pursue a claim
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of liability for a substantive [***1002] due process
violation is thus an issue that should [*780] be
addressed on remand, along with the scope and merits of
any such action that may be found open to him.


CONCUR BY: SCALIA; STEVENS (In Part);
KENNEDY (In Part); GINSBURG (In Part);


CONCUR


Justice Scalia, concurring in part in the judgment.


I agree with the Court's rejection of Martinez's Fifth
Amendment claim, that is, his claim that Chavez violated
his right not to be compelled in any criminal case to be a
witness against himself. 1 See ante, at 155 L Ed 2d, at
993-994 (plurality opinion); ante, at 155 L Ed 2d, at
1002-1003 (Souter, J., concurring in judgment). And
without a violation of the right protected by the text of
the Self-Incrimination Clause, (what the plurality and
Justice Souter call the Fifth Amendment's "core"),
Martinez's 42 USC § 1983 [42 USCS § 1983] action is
doomed. Section 1983 does not provide remedies for
violations of judicially created prophylactic rules, such as
the rule of Miranda v. Arizona, 384 U.S. 436, 16 L. Ed.
2d 694, 86 S. Ct. 1602 (1966), as the Court today holds,
see ante, at 155 L Ed 2d, at 996-997 (plurality opinion);
post, at 155 L Ed 2d, at 1007-1008 (Kennedy, J.,
concurring in part and dissenting in part); nor is it
concerned with "extensions" of constitutional provisions
designed to safeguard actual constitutional rights, cf.
ante, at 155 L Ed 2d, at 1000-1001 (Souter, J., concurring
in judgment). 2 Rather, a plaintiff seeking redress through
§ 1983 must establish the violation of a federal
constitutional or statutory right. See Blessing v.
Freestone, 520 U.S. 329, 340, 137 L. Ed. 2d 569, 117 S.
Ct. 1353 (1997); Golden State Transit Corp. v. Los
Angeles, 493 U.S. 103, 106, 107 L. Ed. 2d 420, 110 S. Ct.
444 (1989).


1 While occasionally referring to this as a "Fifth
Amendment claim," a convention commonly
followed, Justice Thomas and Justice Souter
acknowledge that technically it is a Fourteenth
Amendment claim, since it is only through the
Fourteenth Amendment that the Fifth is "made
applicable to the States," ante, at 155 L Ed 2d, at
993 (opinion of Thomas, J.), citing Malloy v.
Hogan, 378 U.S. 1, 12 L. Ed. 2d 653, 84 S. Ct.
1489 (1964).
2 Still less does § 1983 provide a remedy for


actions inconsistent with the perceived "purpose"
of a constitutional provision. Cf. Martinez v.
Oxnard, 270 F.3d 852, 857 (CA9 2001) ("The
Fifth Amendment's purpose is to prevent coercive
interrogation practices that are destructive of
human dignity" (internal quotations marks
omitted)).


[*781] My reasons for rejecting Martinez's Fifth
Amendment claim are those set forth in Justice Thomas's
opinion. I join Parts I and II of that opinion, including
Part II-B, which deals with substantive due process.
Consideration and rejection of that constitutional claim is
absolutely necessary to support reversal of the Ninth
Circuit's judgment. For after discussing (and erroneously
deciding) Martinez's Fifth Amendment claim, the Ninth
Circuit continued as follows:


"Likewise, a police officer violates the
Fourteenth Amendment when he obtains a
confession by coercive conduct, regardless
of whether the confession is subsequently
used at trial. 'The due process violation
caused by coercive behavior of
law-enforcement officers in pursuit of a
confession is complete with the coercive
behavior itself . . . . The actual use or
attempted use of that coerced [**2009]
statement in a court of law is not
necessary to complete the affront to the
Constitution.' Cooper v. [***1003]
Dupnik, 963 F.2d at 1244-45 (emphasis
added). Mr. Martinez has thus stated a
prima facie case that Sergeant Chavez
violated his Fifth and Fourteenth
Amendment rights to be free from police
coercion in pursuit of a confession." 270
F.3d 852, 857 (2001).


It seems to me impossible to interpret this passage as
anything other than an invocation of the doctrine of
"substantive due process," which makes unlawful certain
government conduct, regardless of whether the
procedural guarantees of the Fifth Amendment (or the
guarantees of any of the other provisions of the Bill of
Rights) have been violated. See Washington v.
Glucksberg, 521 U.S. 702, 138 L. Ed. 2d 772, 117 S. Ct.
2258, 117 S. Ct. 2302 (1997). To be sure, the term
"substantive due process" is not used in the quoted
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passage, but the passage's technically false dichotomy
between Fifth Amendment and Fourteenth Amendment
rights uses "Fourteenth Amendment rights" as a stand-in
for that aspect of the Fourteenth Amendment which
consists of the [*782] doctrine of substantive due
process. (Justice Thomas uses similar shorthand in the
concluding sentence of his analysis: "Our views on the
proper scope of the Fifth Amendment's Self-Incrimination
Clause, do not mean that police torture or other abuse
that results in a confession is constitutionally permissible
so long as the statements are not used at trial; it simply
means that the Fourteenth Amendment's Due Process
Clause, rather than the Fifth Amendment's
Self-Incrimination Clause, would govern the inquiry in
those cases." Ante, at 155 L Ed 2d, at 997-998.) What
other possible meaning could the passage possess?
Surely the Ninth Circuit was not expending a paragraph
to make the utterly useless observation that, in addition to
violating the Fifth Amendment (because that is
incorporated in the Fourteenth) Chavez violated the
Fourteenth Amendment (because that incorporates the
Fifth). That substantive due process was the point is
confirmed by the fact that the sole authority cited to
support violation of "the Fourteenth Amendment" is
Cooper v. Dupnik, 963 F.2d 1220, 1244-1245 (1992), a
Ninth Circuit case that explicitly recognized a
substantive-due-process right to be free from coercive
police questioning. See id., at 1244-1250.


Since the Ninth Circuit's Fourteenth Amendment
holding rested upon substantive due process, we are
without authority to disturb that court's judgment solely
because of our disagreement with its Fifth Amendment
(Self-Incrimination Clause) analysis; the
substantive-due-process holding provides an independent
ground supporting the decision that Chavez was not
entitled to qualified immunity. While Justice Souter
declines to address that independent ground--even though
the parties extensively briefed the issue, Brief for
Petitioner 21-36; Brief for Respondent 29-40; Reply
Brief for Petitioner 8-12; Brief for United States as
Amicus Curiae 17-23, and even though Justice Stevens
discusses it in dissent, post, at 155 L Ed 2d, at 1006-1007
(opinion concurring in part and dissenting in part)--I
believe that addressing it, and resolving [*783] it against
respondent, is essential to the Court's disposition, which
reverses the Ninth Circuit's judgment in its entirety.


[***1004] I therefore see no basis for a remand to
determine "[w]hether Martinez may pursue a claim of


liability for a substantive due process violation." Ante, at
155 L Ed 2d, at 993 (majority opinion). That question
has already been decided by the Ninth Circuit, and we
today reverse its decision. My disagreement with the
Court, however, is of little consequence, because
Martinez will not be able to prevail on remand by raising
anew his substantive-due-process claim. Not only is the
claim meritless, as Justice Thomas demonstrates, ante, at
155 L Ed 2d, at 998-1000, but Martinez already had his
chance to press a substantive-due-process theory in the
Court of Appeals and chose not to, even though Ninth
Circuit precedent clearly established substantive due
process (including-- [**2010] contrary to the
Government's assertion at oral argument, see Tr. of Oral
Arg. 26--a "shocks the conscience" criterion) as an
available theory of liability under the Fourteenth
Amendment. See Cooper, supra, at 1248. ("There is a
second Fourteenth Amendment substantive due process
yardstick available to Cooper as a theory of § 1983
liability. The test is whether the Task Force's conduct
'shocks the conscience'"). Nowhere did respondent's
appellate brief mention the words "substantive due
process"; the only rights it asserted were the right against
self-incrimination and the right to warnings under
Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694, 86
S. Ct. 1602 (1966). Appellees' Responding Brief in No.
00-56520 (CA9), pp 28-32, 36-43. If, as Justice Souter
apparently believes, the opinion below did not address
respondent's "substantive due process" claim, that claim
has been forfeited.


DISSENT BY: STEVENS (In Part); KENNEDY (In
Part); GINSBURG (In Part);


DISSENT


Justice Stevens, concurring in part and dissenting in
part.


As a matter of fact, the interrogation of respondent
was the functional equivalent of an attempt to obtain an
involuntary confession from a prisoner by torturous
methods. As [*784] a matter of law, that type of brutal
police conduct constitutes an immediate deprivation of
the prisoner's constitutionally protected interest in liberty.
Because these propositions are so clear, the District Court
and the Court of Appeals correctly held that petitioner is
not entitled to qualified immunity.


I
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What follows is an English translation of portions of
the tape-recorded questioning in Spanish that occurred in
the emergency room of the hospital when, as is evident
from the text, both parties believed that respondent was
about to die:


"Chavez: What happened? Olivero, tell
me what happened.


"O[liverio] M[artinez]: I don't know


"Chavez: I don't know what happened
(sic)?


"O. M.: Ay! I am dying. Ay! What
are you doing to me? No, . . .!
(unintelligible scream).


"Chavez: What happened, sir?


"O. M.: My foot hurts. . .


"Chavez: Olivera. Sir, what
happened?


"O. M.: I am choking.


"Chavez: Tell me what happened.


"O. M.: I don't know.


[***1005] "Chavez: 'I don't know.'


"O. M.: My leg hurts.


"Chavez: I don't know what happened
(sic)?


"O. M.: It hurts. . .


"Chavez: Hey, hey look.


"O. M.: I am choking.


"Chavez: Can you hear? look listen, I
am Benjamin Chavez with the police here
in Oxnard, look.


"O. M.: I am dying, please.


"Chavez: OK, yes, tell me what
happened. If you are going to die, tell me
what happened. Look I need to tell (sic)


what happened.


[*785] "O. M.: I don't know.


"Chavez: You don't know, I don't
know what happened (sic)? Did you talk
to the police?


"O. M.: Yes.


"Chavez: What happened with the
police?


"O. M.: We fought.


"Chavez: Huh? What happened with
the police?


"O. M.: The police shot me.


"Chavez: Why?


"O. M.: Because I was fighting with
him.


"Chavez: Oh, why were you fighting
with the police?


"O. M.: I am dying. . .


"Chavez: OK, yes you are dying, but
tell me why you are fighting, were you
fighting with the police? [**2011]


. . . . .


"O. M.: Doctor, please I want air, I
am dying.


"Chavez: OK, OK. I want to know if
you pointed the gun [to yourself] at the
police.


"O. M.: Yes.


"Chavez: Yes, and you pointed it [to
yourself]? (sic) at the police pointed the
gun? (sic) Huh?


"O. M.: I am dying, please. . .


. . . . .


"Chavez: OK, listen, listen I want to
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know what happened, ok??


"O. M.: I want them to treat me.


"Chavez: OK, they are do it (sic),
look when you took out the gun from the
tape (sic) of the police. . .


"O. M.: I am dying. . .


"Chavez: Ok, look, what I want to
know if you took out (sic) the gun of the
police?


"O. M.: I am not telling you anything
until they treat me.


"Chavez: Look, tell me what
happened, I want to know, look well don't
you want the police know (sic) what
happened with you?


[*786] "O. M.: Uuuggghhh! my
belly hurts. . .


. . . . .


"Chavez: Nothing, why did you run
(sic) from the police?


"O. M.: I don't want to say anything
anymore.


"Chavez: No?


"O. M.: I want them to treat me, it
hurts a lot, please.


[***1006] "Chavez: You don't want
to tell (sic) what happened with you over
there?


"O. M.: I don't want to die, I don't
want to die.


"Chavez: Well if you are going to die
tell me what happened, and right now you
think you are going to die?


"O. M.: No.


"Chavez: No, do you think you are
going to die?


"O. M.: Aren't you going to treat me
or what?


"Chavez: Look, think you are going to
die, (sic) that's all I want to know, if you
think you are going to die? Right now, do
you think you are going to die?


"O. M.: My belly hurts, please treat
me.


"Chavez: Sir?


"O. M.: If you treat me I tell you
everything, if not, no.


"Chavez: Sir, I want to know if you
think you are going to die right now?


"O. M.: I think so.


"Chavez: You think (sic) so? Ok.
Look, the doctors are going to help you
with all they can do, Ok?. That they can
do.


"O. M.: Get moving, I am dying, can't
you see me? come on.


"Chavez: Ah, huh, right now they are
giving you medication." App. 8-22.


The sound recording of this interrogation, which has
been lodged with the Court, vividly demonstrates that
respondent was suffering severe pain and mental anguish
throughout petitioner's persistent questioning.


[*787] II


The Due Process Clause of the 14th Amendment
protects individuals against state action that either
"'shocks the conscience,' Rochin v. California, 342 U.S.
165, 172, 96 L. Ed. 183, 72 S. Ct. 205 (1952), or
interferes with rights 'implicit in the concept of ordered
liberty,' Palko v. Connecticut, 302 U.S. 319, 325-326, 82
L. Ed. 288, 58 S. Ct. 149 (1937)." United States v.
Salerno, 481 U.S. 739, 746, 95 L. Ed. 2d 697, 107 S. Ct.
2095 (1987). In Palko, the majority of the Court refused
to hold that every violation of the Fifth Amendment
satisfied the second standard. In a host of other cases,
however, the Court has held that unusually coercive
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police interrogation procedures do violate that standard. 1


1 Justice O'Connor listed many of these cases, as
well as cases from state courts, in Oregon v.
Elstad, 470 U.S. 298, 312, n. 3, 84 L. Ed. 2d 222,
105 S. Ct. 1285 (1985): " Darwin v. Connecticut,
391 U.S. 346 [20 L. Ed. 2d 630, 88 S. Ct.
1488](1968) (suspect interrogated for 48 hours
incommunicado while officers denied access to
counsel); Beecher v. Alabama, 389 U.S. 35, 36
[19 L. Ed. 2d 35, 88 S. Ct. 189] (1967) (officer
fired rifle next to suspect's ear and said 'If you
don't tell the truth I am going to kill you'); Clewis
v. Texas, 386 U.S. 707 [18 L. Ed. 2d 423, 87 S.
Ct. 1338] (1967) (suspect was arrested without
probable cause, interrogated for nine days with
little food or sleep, and gave three unwarned
'confessions' each of which he immediately
retracted); Reck v. Pate, 367 U.S. 433, 439-440, n.
3 [6 L. Ed. 2d 948, 81 S. Ct. 1541] (1961)
(mentally retarded youth interrogated
incommunicado for a week 'during which time he
was frequently ill, fainted several times, vomited
blood on the floor of the police station and was
twice taken to the hospital on a stretcher'). . . .
Cagle v. State, 45 Ala. App. 3, 4, 221 So. 2d 119,
120 (1969) (police interrogated wounded suspect
at police station for one hour before obtaining
statement, took him to hospital to have his severe
wounds treated, only then giving the Miranda
warnings; suspect prefaced second statement with
'I have already give the Chief a statement and I
might as well give one to you, too'), cert denied,
284 Ala. 727, 221 So. 2d 121 (1969); People v.
Saiz, 620 P.2d 15 (Colo. 1980) (two hours'
unwarned custodial interrogation of 16-year-old
in violation of state law requiring parent's
presence, culminating in visit to scene of crime);
People v. Bodner, 75 App. Div. 2d 440, 430 N. Y.
S. 2d 433 (1980) (confrontation at police station
and at scene of crime between police and retarded
youth with mental age of eight or nine); State v.
Badger, 141 Vt. 430, 441, 450 A.2d 336, 343
(1982) (unwarned 'close and intense' station house
questioning of 15-year-old, including threats and
promises, resulted in confession at 1:20 a.m.;
court held 'warnings . . . were insufficient to cure
such blatant abuse or compensate for the coercion
in this case')."


[***1007] [*788] By its terms, the Fifth
Amendment itself has no application to the States. It is,
[**2012] however, one source of the protections against
state actions that deprive individuals of rights "implicit in
the concept of ordered liberty" that the Fourteenth
Amendment guarantees. Indeed, as I pointed out in my
dissent in Oregon v. Elstad, 470 U.S. 298, 371, 84 L. Ed.
2d 222, 105 S. Ct. 1285 (1985), it is the most specific
provision in the Bill of Rights "that protects all citizens
from the kind of custodial interrogation that was once
employed by the Star Chamber, by 'the Germans of the
1930's and early 1940's,' and by some of our own police
departments only a few decades ago." 2 Whenever it
occurs, as it did here, official interrogation of that
character is a classic example of a violation of a
constitutional right "implicit in the concept of ordered
liberty." 3


2 Adding to the cases cited by Justice O'Connor,
I appended this footnote: "See, e.g., Leyra v.
Denno, 347 U.S. 556 [98 L. Ed. 948, 74 S. Ct.
716] (1954); Malinski v. New York, 324 U.S. 401
[89 L. Ed. 1029, 65 S. Ct. 781] (1945); Ashcraft v.
Tennessee, 322 U.S. 143 [88 L. Ed. 1192, 64 S.
Ct. 921] (1944); Ward v. Texas, 316 U.S. 547 [86
L. Ed. 1663, 62 S. Ct. 1139] (1942); Vernon v.
Alabama, 313 U.S. 547 [85 L. Ed. 1513, 61 S. Ct.
1092] (1941); White v. Texas, 310 U.S. 530 [84 L.
Ed. 1342, 60 S. Ct. 1032] (1940); Canty v.
Alabama, 309 U.S. 629 [84 L. Ed. 988, 60 S. Ct.
612] (1940); Chambers v. Florida, 309 U.S. 227
[84 L. Ed. 716, 60 S. Ct. 472] (1940); Brown v.
Mississippi, 297 U.S. 278 [80 L. Ed. 682, 56 S.
Ct. 461] (1936); Wakat v. Harlib, 253 F.2d 59
(CA7 1958); People v. La Frana, 4 Ill. 2d 261,
122 N.E.2d 583 (1954); cf. People v. Portelli, 15
N. Y. 2d 235, 205 N.E.2d 857, 257 N.Y.S.2d 931
(1965) (potential witness tortured by police).
Such custodial interrogation is, of course, closer
to that employed by the Soviet Union than that
which our constitutional scheme tolerates. See
Coleman v. Alabama, 399 U.S. 1, 15-16 [26 L.
Ed. 2d 387, 90 S. Ct. 1999] (1970) (opinion of
Douglas, J.) ('In [Russia] detention
incommunicado is the common practice, and the
period of permissible detention now extends for
nine months. Where there is custodial
interrogation, it is clear that the critical stage of
the trial takes place long before the courtroom
formalities commence. That is apparent to one
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who attends criminal trials in Russia. Those that I
viewed never put in issue the question of guilt;
guilt was an issue resolved in the inner precincts
of a prison under questioning by the police')." Id.,
at 371-372, n. 19, 84 L Ed 2d 222, 105 S Ct 1285
(dissenting opinion).
3 A person's constitutional right to remain silent
is an interest in liberty that is protected against
federal impairment by the Fifth Amendment and
from state impairment by the Due Process Clause
of the Fourteenth Amendment. Justice Thomas'
opinion is fundamentally flawed in two respects.
It incorrectly assumes that the claim it rejects is
not a Due Process claim, ante, at 155 L Ed 2d, at
997, and it incorrectly assumes that coercive
interrogation is not unconstitutional when it
occurs because it merely violates a judge-made
"prophylactic" rule. But the violation in this case
is far more serious than a mere failure to advise
respondent of his Miranda rights; moreover, the
Court disavowed the "prophylactic"
characterization of Miranda in Dickerson v.
United States, 530 U.S. 428, 437-439, 147 L. Ed.
2d 405, 120 S. Ct. 2326 (2000).


[*789] I respectfully dissent, but for the reasons
articulated by Justice Kennedy, [**2013] post, at 155 L
Ed 2d, at 1014, concur in Part II of Justice Souter's
opinion.


Justice Kennedy, with whom Justice [***1008] Stevens
joins, and with whom Justice Ginsburg joins as to Parts
II and III, concurring in part and dissenting in part.


A single police interrogation now presents us with
two issues: first, whether failure to give a required
warning under Miranda v. Arizona, 384 U.S. 436, 16 L.
Ed. 2d 694, 86 S. Ct. 1602 (1966), was itself a completed
constitutional violation actionable under 42 USC § 1983
[42 USCS § 1983]; and second, whether an actionable
violation arose at once under the Self-Incrimination
Clause (applicable to the States through the Fourteenth
Amendment) when the police, after failing to warn, used
severe compulsion or extraordinary pressure in an
attempt to elicit a statement or confession.


I agree with Justice Thomas that failure to give a
Miranda warning does not, without more, establish a
completed violation when the unwarned interrogation
ensues. As to the second aspect of the case, which does


not involve the simple failure to give a Miranda warning,
it is my respectful submission that Justice Souter and
Justice Thomas are incorrect. They conclude that a
violation of the Self-Incrimination Clause does not arise
until a privileged statement is introduced at some later
criminal proceeding.


A constitutional right is traduced the moment torture
or its close equivalents are brought to bear.
Constitutional [*790] protection for a tortured suspect is
not held in abeyance until some later criminal proceeding
takes place. These are the premises of this separate
opinion.


I


The Miranda warning, as is now well settled, is a
constitutional requirement adopted to reduce the risk of a
coerced confession and to implement the
Self-Incrimination Clause. Dickerson v. United States,
530 U.S. 428, 444, 147 L. Ed. 2d 405, 120 S. Ct. 2326
(2000); Miranda v. Arizona, supra, at 467, 16 L Ed 2d
694, 86 S Ct 1602. Miranda mandates a rule of
exclusion. It must be so characterized, for it has
significant exceptions that can only be assessed and
determined in the course of trial. Unwarned custodial
interrogation does not in every instance violate Miranda.
See, e.g., New York v. Quarles, 467 U.S. 649, 81 L. Ed.
2d 550, 104 S. Ct. 2626 (1984) (statement admissible if
questioning was immediately necessary for public
safety). Furthermore, statements secured in violation of
Miranda are admissible in some instances. See, e.g.,
Harris v. New York, 401 U.S. 222, 28 L. Ed. 2d 1, 91 S.
Ct. 643 (1971) (statement admissible for purposes of
impeachment). The identification of a Miranda violation
and its consequences, then, ought to be determined at
trial. The exclusion of unwarned statements, when not
within an exception, is a complete and sufficient remedy.


II


Justice Souter and Justice Thomas are wrong, in my
view, to maintain that in all instances a violation of the
Self-Incrimination Clause simply does not occur unless
and until a statement is introduced at trial, no matter how
severe the pain or how direct and commanding the
official compulsion used to extract it.


It must be remembered that the Self-Incrimination
Clause of the Fifth Amendment is applicable to the States
in its full text through the [***1009] Due Process
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Clause of the Fourteenth Amendment. Malloy v. Hogan,
378 U.S. 1, 6, 12 L. Ed. 2d 653, 84 S. Ct. 1489 (1964);
Griffin v. California, 380 U.S. 609, 615, 14 [**2014] L.
Ed. 2d 106, 85 S. Ct. 1229 (1965).


The question is the [*791] proper interpretation of
the Self-Incrimination Clause in the context of the present
dispute.


Our cases and our legal tradition establish that the
Self-Incrimination Clause is a substantive constraint on
the conduct of the government, not merely an evidentiary
rule governing the work of the courts. The Clause must
provide more than mere assurance that a compelled
statement will not be introduced against its declarant in a
criminal trial. Otherwise there will be too little protection
against the compulsion the Clause prohibits. The Clause
protects an individual from being forced to give answers
demanded by an official in any context when the answers
might give rise to criminal liability in the future. "It can
be asserted in any proceeding, civil or criminal,
administrative or judicial, investigatory or adjudicatory;
and it protects against any disclosures that the witness
reasonably believes could be used in a criminal
prosecution or could lead to other evidence that might be
so used." Kastigar v. United States, 406 U.S. 441,
444-445, 32 L. Ed. 2d 212, 92 S. Ct. 1653 (1972)
(footnotes omitted). The decision in Kastigar described
the Self-Incrimination Clause as an exemption from the
testimonial duty. Ibid. As the duty is immediate, so must
be the privilege. Furthermore, the exercise of the
privilege depends on what the witness reasonably
believes will be the future use of a statement. Id., at 445,
32 L Ed 2d 212, 92 S Ct 1653. Again, this indicates the
existence of a present right.


The Clause provides both assurance that a person
will not be compelled to testify against himself in a
criminal proceeding and a continuing right against
government conduct intended to bring about
self-incrimination. Lefkowitz v. Turley, 414 U.S. 70, 77,
38 L. Ed. 2d 274, 94 S. Ct. 316 (1973) ("The Amendment
not only protects the individual against being
involuntarily called as a witness against himself in a
criminal prosecution but also privileges him not to
answer official questions put to him in any other
proceeding, civil or criminal, formal or informal, where
the answers might incriminate him in future criminal
proceedings"); accord, Bram v. United States, 168 U.S.
532, 542-543, 42 L. Ed. 568, 18 S. Ct. 183 [*792]


(1897); Counselman v. Hitchcock, 142 U.S. 547, 562, 35
L. Ed. 1110, 12 S. Ct. 195 (1892). The principle extends
to forbid policies which exert official compulsion that
might induce a person into forfeiting his rights under the
Clause. Lefkowitz v. Cunningham, 431 U.S. 801, 806, 53
L. Ed. 2d 1, 97 S. Ct. 2132 (1977) ("These cases settle
that government cannot penalize assertion of the
constitutional privilege against compelled
self-incrimination by imposing sanctions to compel
testimony which has not been immunized"); accord,
Uniformed Sanitation Men Ass'n v. Comm'r of Sanitation,
392 U.S. 280, 20 L Ed 2d 1089, 88 S Ct 1917 (1968);
Gardner v. Broderick, 392 U.S. 273, 279, 20 L. Ed. 2d
1082, 88 S. Ct. 1913 (1968). Justice Souter and Justice
Thomas acknowledge a future privilege. Ante, at 155 L
Ed 2d, at 1008; ante, at 155 L Ed 2d, at 994-995. That
does not end the [***1010] matter. A future privilege
does not negate a present right.


Their position finds some support in a single
statement in United States v. Verdugo-Urquidez, 494 U.S.
259, 264, 108 L. Ed. 2d 222, 110 S. Ct. 1056 (1990)
("Although conduct by law enforcement officials prior to
trial may ultimately impair that right [against compelled
self-incrimination], a constitutional violation occurs only
at trial"). That case concerned the application of the
Fourth Amendment, and the extent of the right secured
under the Self-Incrimination Clause was not then before
the Court. Ibid. Furthermore, Verdugo-Urquidez
involved a prosecution in the United States arising from a
criminal investigation in another country, id., at 274-275,
108 L Ed 2d 222, 110 S Ct 1056, so there was a special
reason for the Court to be concerned about the
application of the Clause in that context, id., at 269, 108
L Ed 2d 222, 110 S Ct 1056 (noting the Court had
"rejected the claim [**2015] that aliens are entitled to
Fifth Amendment rights outside the sovereign territory of
the United States" (citing Johnson v. Eisentrager, 339
U.S. 763, 94 L. Ed. 1255, 70 S. Ct. 936 (1950))). In any
event, the decision cannot be read to support the
proposition that the application of the Clause is limited in
the way Justice Souter and Justice Thomas describe
today.


A recent case illustrates that a violation of the
Self-Incrimination Clause may have immediate
consequences. [*793] Just last Term, nine Justices all
proceeded from the premise that a present, completed
violation of the Self-Incrimination Clause could occur if
an incarcerated prisoner were required to admit to past
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crimes on pain of forfeiting certain privileges or being
assigned harsher conditions of confinement. McKune v.
Lile, 536 U.S. 24, 153 L. Ed. 2d 47, 122 S. Ct. 2017
(2002); id., at 48, 153 L Ed 2d 47, 122 S Ct 2017
(O'Connor, J., concurring in judgment); id., at 54, 153 L
Ed 2d 47, 122 S Ct 2017 (Stevens, J., dissenting).
Although there was disagreement over whether a
violation occurred in the circumstances of that case, there
was no disagreement that a present violation could have
taken place. No Member of the Court suggested that the
absence of a pending criminal proceeding made the
Self-Incrimination Clause inquiry irrelevant.


This is not to say all questions as to the meaning and
extent of the Clause are simple of resolution, or that all of
the cited cases are easy to reconcile. Many questions
about the application of the Self-Incrimination Clause are
close and difficult. There are instances, moreover, when
incriminating statements can be required from a reluctant
witness, see, e.g., Gardner, supra, at 276, 20 L Ed 2d
1082, 88 S Ct 1913, and others where information may be
required even absent a promise of immunity, see, e.g.,
Shapiro v. United States, 335 U.S. 1, 19, 92 L. Ed. 1787,
68 S. Ct. 1375 (1948). Justice Souter and Justice Thomas
are correct to note that testimony may be ordered, on pain
of contempt, if appropriate immunity is granted. It does
not follow that the Clause establishes no present right.
The immunity rule simply shows that the right is not
absolute.


The conclusion that the Self-Incrimination Clause is
not violated until the government seeks to use a statement
in some later criminal proceeding strips the Clause of an
essential part of its force and meaning. [***1011] This
is no small matter. It should come as an unwelcome
surprise to judges, attorneys, and the citizenry as a whole
that if a legislative committee or a judge in a civil case
demands incriminating testimony without offering
immunity, and even imposes sanctions for failure to
comply, that the witness and counsel cannot [*794]
insist the right against compelled self-incrimination is
applicable then and there. Justice Souter and Justice
Thomas, I submit, should be more respectful of the
understanding that has prevailed for generations now. To
tell our whole legal system that when conducting a
criminal investigation police officials can use severe
compulsion or even torture with no present violation of
the right against compelled self-incrimination can only
diminish a celebrated provision in the Bill of Rights. A
Constitution survives over time because the people share


a common, historic commitment to certain simple but
fundamental principles which preserve their freedom.
Today's decision undermines one of those respected
precepts.


Dean Griswold explained the place the
Self-Incrimination Clause has secured in our legal
heritage:


"The Fifth Amendment has been very
nearly a lone sure rock in a time of storm.
It has been one thing which has held quite
firm, although something like a juggernaut
has pushed upon it. It has, thus, through
all its vicissitudes, been a symbol of the
ultimate moral sense of the community,
upholding the best in us, when otherwise
there was a good deal of wavering under
the pressures of the times." E. Griswold,
The Fifth Amendment Today 73 (1955).


[**2016] It damages the law, and the vocabulary
with which we impart our legal tradition from one
generation to the next, to downgrade our understanding
of what the Fifth Amendment requires.


There is some authority, it must be acknowledged,
for the proposition that the act of torturing to obtain a
confession is not comprehended within the
Self-Incrimination Clause itself. In Brown v. Mississippi,
297 U.S. 278, 80 L. Ed. 682, 56 S. Ct. 461 (1936), the
Court held that convictions based upon tortured
confessions could not stand, but it identified the Due
Process Clause, and not the Self-Incrimination Clause, as
the source for its ruling. [*795] Id., at 285, 80 L Ed
682, 56 S Ct 461. The Court interpreted the
Self-Incrimination Clause as limited to "the processes of
justice by which the accused may be called as a witness
and required to testify. Compulsion by torture to extort a
confession is a different matter." Ibid. The decision in
Brown antedated the incorporation of the Clause and the
ensuing understanding of its fundamental role in our legal
system.


The views expressed by Justice Souter and Justice
Thomas also have some academic support. Professor
McNaughton, in his revision of Professor Wigmore's
treatise on the law of evidence, recites various rationales
for the Self-Incrimination Clause, declaring all of them
insufficient. 8 J. Wigmore, Evidence § 2251 (J.
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McNaughton rev. ed. 1961). The 11th justification he
discusses is the prevention of torture, id., at 315, a
practice Professor McNaughton simply assures us will
not be revived, ibid.


This is not convincing. The Constitution is based
upon the theory that [***1012] when past abuses are
forbidden the resulting right has present meaning. A
police officer's interrogation is different in a formal sense
from interrogation ordered by an official inquest, but the
close relation between the two ought not to be so quickly
discounted. Even if some think the abuses of the Star
Chamber cannot revive, the specter of Sheriff Screws, see
Screws v. United States, 325 U.S. 91, 89 L. Ed. 1495, 65
S. Ct. 1031 (1945), or of the deputies who beat the
confessions out of the defendants in Brown v.
Mississippi, is not so easily banished. See Oregon v.
Elstad, 470 U.S. 298, 312, n. 3, 84 L Ed 2d 222, 105 S Ct
1285 (1985); id., at 371-372, n. 19, 84 L Ed 2d 222, 105
S Ct 1285 (Stevens, J., dissenting).


III


In my view the Self-Incrimination Clause is
applicable at the time and place police use compulsion to
extract a statement from a suspect. The Clause forbids
that conduct. A majority of the Court has now concluded
otherwise, but that should not end this case. It simply
implicates the larger definition of liberty under the Due
Process Clause of the [*796] Fourteenth Amendment.
Dickerson, 530 U.S., at 433, 147 L Ed 2d 405, 120 S Ct
2326 ("Over time, our cases recognized two
constitutional bases for the requirement that a confession
be voluntary to be admitted into evidence: the Fifth
Amendment right against self-incrimination and the Due
Process Clause of the Fourteenth Amendment"). Turning
to this essential, but less specific, guarantee, it seems to
me a simple enough matter to say that use of torture or its
equivalent in an attempt to induce a statement violates an
individual's fundamental right to liberty of the person.
Brown, supra, at 285, 80 L Ed 682, 56 S Ct 461; Palko v.
Connecticut, 302 U.S. 319, 82 L. Ed. 288, 58 S. Ct. 149
(1937); see also Rochin v. California, 342 U.S. 165, 96 L.
Ed. 183, 72 S. Ct. 205 (1952). The Constitution does not
countenance the official imposition of severe pain or
pressure for purposes of interrogation. This is true
whether the protection is found in the Self-Incrimination
Clause, the broader guarantees of the Due Process
Clause, or both.


That brings us to the interrogation in this case. Had


the officer inflicted the initial injuries sustained by
Martinez (the gunshot wounds) for purposes of extracting
a statement, there would be a clear [**2017] and
immediate violation of the Constitution, and no further
inquiry would be needed. That is not what happened,
however. The initial injuries and anguish suffered by the
suspect were not inflicted to aid the interrogation. The
wounds arose from events preceding it. True, police
officers had caused the injuries, but they had not done so
to compel a statement or with the purpose of facilitating
some later interrogation. The case can be analyzed, then,
as if the wounds had been inflicted by some third person,
and the officer came to the hospital to interrogate.


There is no rule against interrogating suspects who
are in anguish and pain. The police may have legitimate
reasons, borne of exigency, to question a person who is
suffering or in distress. Locating the victim of a
kidnaping, ascertaining the whereabouts of a dangerous
assailant or accomplice, or determining whether there is a
rogue police officer at large are some examples. That a
suspect is in fear of dying, furthermore, [*797] may not
show compulsion but just the opposite. [***1013] The
fear may be a motivating factor to volunteer information.
The words of a declarant who believes his death is
imminent have a special status in the law of evidence.
See, e.g., Mattox v. United States, 146 U.S. 140, 152, 36
L. Ed. 917, 13 S. Ct. 50 (1892) ("The admission of the
testimony is justified upon the ground of necessity, and in
view of the consideration that the certain expectation of
almost immediate death will remove all temptation to
falsehood, and enforce as strict adherence to the truth as
the obligation of an oath could impose"); see also Fed.
Rule Evid. 804(b)(2) (providing an exception from the
hearsay rule for certain statements uttered under belief of
impending death). A declarant in Martinez's
circumstances may want to tell his story even if it
increases his pain and agony to do so. The Constitution
does not forbid the police from offering a person an
opportunity to volunteer evidence he wishes to reveal.


There are, however, actions police may not take if
the prohibition against the use of coercion to elicit a
statement is to be respected. The police may not prolong
or increase a suspect's suffering against the suspect's will.
That conduct would render government officials
accountable for the increased pain. The officers must not
give the impression that severe pain will be alleviated
only if the declarant cooperates, for that, too, uses pain to
extract a statement. In a case like this one, recovery
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should be available under § 1983 if a complainant can
demonstrate that an officer exploited his pain and
suffering with the purpose and intent of securing an
incriminating statement. That showing has been made
here.


The transcript of the interrogation set out by Justice
Stevens, ante, at 155 L Ed 2d, at 1004-1006 (opinion
concurring in part and dissenting in part), and other
evidence considered by the District Court demonstrate
that the suspect thought his treatment would be delayed,
and thus his pain and condition worsened, by refusal to
answer questions.


[*798] It is true that the interrogation was not
continuous. Ten minutes of questions and answers were
spread over a 45-minute interval. App. to Pet. for Cert.
27a. Treatment was apparently administered during those
interruptions. The pauses in the interrogation, however,
do not indicate any error in the trial court's findings and
conclusions.


The District Court found that Martinez "had been
shot in the face, both eyes were injured; he was
screaming in pain, and coming in and out of
consciousness while being repeatedly questioned about
details of the encounter with the police." Id., at 22a. His
blinding facial wounds made it impossible for him
visually to distinguish the interrogating officer from the
attending medical personnel. The officer made no effort
to dispel the perception that medical treatment was being
withheld until Martinez answered the questions put to
him. There was no attempt through Miranda [**2018]
warnings or other assurances to advise the suspect that
his cooperation should be voluntary. Martinez begged
the officer to desist and provide treatment for his wounds,
but the questioning persisted despite these pleas and
despite Martinez's unequivocal refusal to answer
questions. Cf. Mincey v. Arizona, 437 U.S. 385, 398, 57
L. Ed. 2d 290, 98 S. Ct. [***1014] 2408 (1978) (Court
said of similar circumstances: "It is hard to imagine a
situation less conducive to the exercise of a rational
intellect and a free will" (internal quotation marks
omitted)).


The standards governing the interrogation of
suspects and witnesses who suffer severe pain must
accommodate the exigencies that law enforcement
personnel encounter in circumstances like this case. It is
clear enough, however, that the police should take the
necessary steps to ensure that there is neither the fact nor


the perception that the declarant's pain is being used to
induce the statement against his will. In this case no
reasonable police officer would believe that the law
permitted him to prolong or increase pain to obtain a
statement. The record supports the ultimate finding that
[*799] the officer acted with the intent of exploiting
Martinez's condition for purposes of extracting a
statement.


Accordingly, I would affirm the decision of the
Court of Appeals that a cause of action under § 1983 has
been stated. The other opinions filed today, however,
reach different conclusions as to the correct disposition of
the case. Were Justice Stevens, Justice Ginsburg, and I to
adhere to our position, there would be no controlling
judgment of the Court. In these circumstances, and
because a ruling on substantive due process in this case
could provide much of the essential protection the
Self-Incrimination Clause secures, I join Part II of Justice
Souter's opinion and would remand the case for further
consideration.


Justice Ginsburg, concurring in part and dissenting
in part.


I join Parts II and III of Justice Kennedy's opinion.
For reasons well stated therein, I would hold that the
Self-Incrimination Clause applies at the time and place
police use severe compulsion to extract a statement from
a suspect. See ante, at 155 L Ed 2d, at 1008-1014
(opinion concurring in part and dissenting in part). The
evidence in this case, as Justice Kennedy explains,
supports the conclusion "that the suspect thought his
treatment would be delayed, and thus his pain and
condition worsened, by refusal to answer questions."
Ante, at 155 L Ed 2d, at 1013. I write separately to state
my view that, even if no finding were made concerning
Martinez's belief that refusal to answer would delay his
treatment, or Chavez's intent to create such an
impression, the interrogation in this case would remain a
clear instance of the kind of compulsion no reasonable
officer would have thought constitutionally permissible.


In Mincey v. Arizona, 437 U.S. 385, 57 L. Ed. 2d
290, 98 S. Ct. 2408 (1978), appropriately referenced by
Justice Kennedy, see ante, at 155 L Ed 2d, at 1013, this
Court held involuntary certain statements made during an
in-hospital [*800] police interrogation. 1 The suspect
questioned in Mincey had been "seriously wounded just a
few hours earlier," and "although he had received some
treatment, his condition at the time of [the] interrogation
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was still sufficiently serious that he was in the intensive
care unit." 437 US, at 398, 57 L Ed 2d [***1015] 290,
98 S Ct 2408. He was interrogated while "lying on his
back on a hospital bed, encumbered by tubes, needles,
and breathing apparatus." Id., at 399, 57 L Ed 2d 290, 98
S Ct 2408. Despite the suspect's clear and repeated
indications that he did not want to talk, the officer
persisted in [**2019] questioning him as he drifted in
and out of consciousness. The Court thought it
"apparent" in these circumstances that the suspect's
statements "were not the product of his free and rational
choice." Id., at 401, 57 L Ed 2d 290, 98 S Ct 2408
(internal quotation marks omitted).


1 While Mincey concerned admissibility under
the Due Process Clause of the Fourteenth
Amendment, its analysis of the coercive nature of
the interrogation is nonetheless instructive in this
case. See Dickerson v. United States, 530 U.S.
428, 433-434, 147 L. Ed. 2d 405, 120 S. Ct. 2326
(2000).


Martinez's interrogation strikingly resembles the
hospital-bed questioning in Mincey. Like the suspect in
Mincey, Martinez was "at the complete mercy of [his
interrogator], unable to escape or resist the thrust of [the]
interrogation." Id., at 399, 57 L Ed 2d 290, 98 S Ct 2408
(internal quotation marks omitted). As Justice Kennedy
notes, Martinez "had been shot in the face, both eyes
were injured; he was screaming in pain, and coming in
and out of consciousness while being repeatedly
questioned about details of the encounter with the
police." Ante, at 155 L Ed 2d, at 1013 (quoting Martinez
v Oxnard, CV 98-9313 (CD Cal, July 31, 2000), p 7,
App. to Pet. for Cert. 22a). "In this debilitated and
helpless condition, [Martinez] clearly expressed his wish
not to be interrogated." Mincey, 437 U.S., at 399, 57 L
Ed 2d 290, 98 S Ct 2408. Chavez nonetheless continued
to question him, "ceasing the interrogation only during
intervals when [Martinez] lost consciousness or received
medical treatment." Id., at 401, 57 L Ed 2d 290, 98 S Ct
2408. Martinez was "weakened by pain and shock";
"barely conscious, . . . his will was simply overborne."
Id., at 401-402, 57 L Ed 2d 290, 98 S Ct 2408.


[*801] Thus, whatever Martinez might have
thought about Chavez's interference with his treatment, I
would agree with the District Court that "the totality of
the circumstances in this case" establishes "that
[Martinez's] statement was not voluntarily given."


Martinez v Oxnard, CV 98-9313, at 7, App. to Pet. for
Cert. 22a; accord, Martinez v. Oxnard, 270 F.3d 852, 857
(CA9 2001). It is indeed "hard to imagine a situation less
conducive to the exercise of a rational intellect and a free
will." Ante, at 155 L Ed 2d, at 1013 (quoting Mincey, 437
U.S., at 398, 57 L Ed 2d 290, 98 S Ct 2408); see ante, at
155 L Ed 2d, at 1004 (Stevens, J., concurring in part and
dissenting in part) (characterizing Martinez's
interrogation as "the functional equivalent of an attempt
to obtain an involuntary confession from a prisoner by
torturous methods"); cf. 4 J. Wigmore, Evidence § 2251,
p 827 (1923) (noting about police interrogations
common-law jurisprudence seeks to ward off: "It is far
pleasanter to sit comfortably in the shade rubbing red
pepper into a poor devil's eyes than to go about in the sun
hunting up evidence." (emphasis deleted)). 2


2 There was an eye witness, local farm worker
Eluterio Flores, to the encounter between the
police and Martinez. See Brief for Respondent 1;
Defendants' Opposition to Plaintiff's Motion for
Summary Adjudication of Issues, in Record for
No. CV 98-9313 (CD Cal), p 3; id., at App. E
(transcript of videotaped deposition of Eluterio
Flores). The record does not reveal the extent to
which the police interrogated Flores about the
encounter.


In common with the Due Process Clause, the
privilege against self-incrimination safeguards "the
freedom of the individual from the arbitrary [***1016]
power of governmental authorities." E. Griswold, The
Fifth Amendment Today 51 (1955). Closely connected
"with the struggle to eliminate torture as a governmental
practice," id., at 3, the privilege is rightly regarded as
"one of the great landmarks in man's struggle to make
himself civilized," id., at 7. Its core idea is captured in
the Latin maxim, "Nemo tenetur prodere se ipsum," in
[*802] English, "No one should be required to accuse
himself." Id., at 2. As an "expression of our view of
civilized governmental conduct," id, at 9, the privilege
should instruct and control all of officialdom, the police
no less than the prosecutor.


Convinced that Chavez's conduct violated Martinez's
right to be spared from self-incriminating interrogation, I
would affirm the judgment of the Court of Appeals. To
assure a controlling judgment of the Court, however, see
ante, at 155 L Ed 2d, at 1014 (Kennedy, J., concurring in
part and dissenting [**2020] in part), I join Part II of
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Justice Souter's opinion.
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OPINION BY: POLITZ


OPINION


[*407] Gilbert Henry, a twenty year old marginally
mental retardate, 1 was charged in Louisiana state court
with armed robbery. 2 On the day of trial Henry and his
attorney reached an agreement with the prosecutor. Their
compact provided that Henry would [*408] submit to a
polygraph examination. Should it be concluded that he
was truthful in denying criminal involvement, the district
attorney would submit the case nolle prosequi ; however,


if Henry "failed" the examination he would plead guilty.
During the administration of the polygraph test, before its
completion and outside the presence of counsel, the
examiner, Police Sergeant Ruiz, informed Henry that he
had "failed." Henry then made inculpatory statements
which were introduced at [**2] trial, over objection.
Henry was convicted and sentenced to twenty years
imprisonment. 3 His petition for relief under 28 U.S.C. §
2254 was denied by the district court. We reverse and
remand.


1 The record reflects that Henry is an educable
mental retardate; his intelligence quotient is
placed between 65 and 69. Although Henry
academically completed the sixth grade, his
reading skills are on the second grade level.
2 Henry was convicted under La.R.S. 14:64.
The prosecution's theory of the case depicted
Henry as a principal in the armed robbery of a
clothes cleaning establishment; he drove the
"getaway" car. See La.R.S. 14:24. On February
19, 1975, Henry was arrested while driving an
automobile in which Albert Farrar, who had
actually robbed the cleaners, was a passenger.
Farrar pled guilty and was sentenced to prison for
five years.
3 The Supreme Court of Louisiana affirmed the
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conviction. State v. Henry, 352 So.2d 643
(La.1977). Justice Dixon, now Chief Justice,
dissented, "being of the opinion this mental
retardate could not knowingly and intelligently
confess ...." 352 So.2d at 649 (Dixon, J.,
dissenting).


[**3] I. BACKGROUND


The facts are uncontroverted and straightforward, a
clarity most helpful in resolving the legal issues
presented. On May 21, 1975, the day Henry was
scheduled to stand trial, his counsel and the prosecutor
concluded an agreement regarding a polygraph
examination Henry's counsel had requested. An
Agreement and Stipulation and a Certificate of
Understanding 4 were drafted and discussed by the
district attorney, Henry, and Henry's counsel for
approximately ninety minutes before signing. Thereafter,
a state district judge questioned Henry concerning his
waiver of certain constitutional safeguards. Paragraphs 5
and 7 of the Certificate of Understanding contain the
provisions currently significant. Paragraph 5 reads: "I
realize that when taking this polygraph examination I
waive my rights to presence of counsel and the right to
remain silent, and any statements made by me during the
polygraph examination may be used against me in any
court or other legal proceeding." (Emphasis added.)
Paragraph 7 provides, "(i)f during any phase of the
examination, the defendant confesses his guilt, or makes
an admission ... all such statements (oral and/or written)
shall be admissible [**4] without objection by the
defense at any trial or hearing." (Emphasis added.) With
the Agreement and Stipulation and Certificate of
Understanding signed, the stage was set for the
examination. Sergeant Ruiz and Henry entered the
testing room alone.


4 Paragraph 2 of the Agreement and Stipulation
states:


The specific polygraph procedures to be used,
both the scope and actual wording of the relevant
test questions, the examination questions, and all
other aspects of the examination shall be at the
polygraphist's sole discretion.


Paragraph 9 of the Agreement and Stipulation
further provides that:


The polygraphist is acknowledged by both


sides to be an expert in all phases of both
administering polygraph examinations and in the
analysis of polygraph chart recordings. The side
offering him as a witness will be allowed to fully
develop his expertise and offer into evidence his
opinions as to the defendant's truthfulness or lying
to the relevant test questions as they appear in the
polygraphist's written report at any trial or hearing
involving this indictment. The opposing side
hereby expressly waives, any and all objections of
such testimony as to the competency, weight,
relevancy, remoteness, or admissibility of such
testimony based upon public, legal, judicial,
social policy, due process of law, and/or such
rules of evidence as might otherwise govern.


[**5] According to Sergeant Ruiz, under the
standard operating procedure the examiner asks the
examinee a prepared battery of questions, stops, and then
repeats the questions. Sergeant Ruiz testified that this
enables the examiner to isolate and correct problems,
such as difficulty in comprehension, the examinee may
have encountered. Upon completion, the results are
analyzed. Sergeant Ruiz did not follow this procedure in
his examination of Henry. Instead, immediately after
asking the first twelve questions, Sergeant Ruiz stopped
the testing and informed Henry that he had "failed." Ruiz
testified: "I then said, "Well, what is it Gilbert? Why
can't you tell the truth about this thing? Are you afraid
that you're going to jail?' ... I said, "Well, do you want to
tell me about the [*409] thing or you don't (sic)?' "
Henry then made inculpatory statements.


The appellant posits two discrete but interrelated
contentions. First, he argues Sergeant Ruiz exceeded the
parameters of a proper polygraph examination by asking
questions directly calculated to elicit inculpatory remarks,
not designed to develop reliable test results. In the
process, Henry claims that his fifth amendment right
[**6] against self-incrimination was infringed; the
Agreement and Stipulation and Certificate of
Understanding pertained only to legitimate polygraph
examination. Second, the appellant urges that, in view of
(1) his limited mental ability, (2) the absence of counsel
when he uttered incriminating remarks, and (3) the lack
of warnings immediately prior to Sergeant Ruiz's
interstitched questioning, he did not knowingly and
intelligently waive his constitutional rights. Considering
the combined force of the totality of these contentions, in
light of all of the pertinent circumstances, we conclude
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that Henry's statements were not freely and voluntarily
made. They should have been suppressed.


II. WAIVER AND ITS SCOPE


The waiver of constitutional guarantees is a matter of
federal constitutional law. The Supreme Court
announced in Johnson v. Zerbst, 304 U.S. 458, 58 S. Ct.
1019, 82 L. Ed. 1461 (1938), a standard that has been
repeated and affirmed; the burden is upon the state to
demonstrate "an intentional relinquishment or
abandonment of a known right or privilege." Id. at 464,
58 S. Ct. at 1023. The Supreme Court has consistently
required adherence to a "totality of the circumstances"
test [**7] in assessing the effect of constitutional
waivers. See North Carolina v. Butler, 441 U.S. 369, 99
S. Ct. 1755, 60 L. Ed. 2d 286 (1979); Boulden v. Holman,
394 U.S. 478, 89 S. Ct. 1138, 22 L. Ed. 2d 433 (1969).


As we recently noted, "in considering the
voluntariness of a confession, this court must take into
account a defendant's mental limitations, to determine
whether through susceptibility to surrounding pressures
or inability to comprehend the circumstances, the
confession was not a product of his own free will." Jurek
v. Estelle, 623 F.2d 929, 937 (5th Cir. 1980) (en banc),
cert. denied, 450 U.S. 1001, 101 S. Ct. 1709, 68 L. Ed. 2d
203 (1981). A fundamental concern is a mentally
deficient accused's vulnerability to suggestion. See Sims
v. Georgia, 385 U.S. 404, 87 S. Ct. 639, 17 L. Ed. 2d 593
(1967); Culombe v. Connecticut, 367 U.S. 568, 81 S. Ct.
1860, 6 L. Ed. 2d 1037 (1961). 5


5 The Supreme Court has recognized
educational and mental shortcomings as relevant
factors in the voluntariness analysis. See, e. g.,
Schneckloth v. Bustamonte, 412 U.S. 218, 93 S.
Ct. 2041, 36 L. Ed. 2d 854 (1973); Clewis v.
Texas, 386 U.S. 707, 87 S. Ct. 1338, 18 L. Ed. 2d
423 (1967); Davis v. North Carolina, 384 U.S.
737, 86 S. Ct. 1761, 16 L. Ed. 2d 895 (1966);
Ward v. Texas, 316 U.S. 547, 62 S. Ct. 1139, 86
L. Ed. 1663 (1942). Fikes v. Alabama, 352 U.S.
191, 77 S. Ct. 281, 1 L. Ed. 2d 246 (1957),
teaches that weakness of will or mind are
important considerations in this determination.


[**8] Even assuming that Henry could
meaningfully grasp his constitutional rights so as to admit
of a valid waiver, 6 we are not convinced he knew or
could understand the range and scope of proper


polygraph examination questioning. Although the
Agreement and Stipulation recites that the wording of the
test questions "shall be at the polygraphist's sole
discretion," the inquiries propounded must still be
"relevant test questions." See note 4, supra. When
Sergeant Ruiz prematurely told Henry that he had
"failed," an inference that the "machine" had detected
him, Ruiz breached the allowable bounds of test
questioning. The Sergeant moved from administration of
a polygraph examination to police interrogation without
pausing to remind Henry of his privilege against
self-incrimination and his right to have his counsel
present during questioning.


6 But see Cooper v. Griffin, 455 F.2d 1142 (5th
Cir. 1972).


During the examination Henry was alone with
Sergeant Ruiz; he was not allowed to communicate with
counsel. This [**9] isolation [*410] was designed to
permit completion of the test without interruption or
extraneous influence; it is part of the effort to secure
accurate polygraph results. The examination, however,
was not conducted as planned, and it was not routinely
concluded. Instead, the examination quickly devolved
into an exercise which the fifth amendment restrains. We
find pertinent the following which, cumulatively, compel
our decision.


Misrepresentation


Sergeant Ruiz's statement to Henry that he had failed
the examination lacked verity. The examination was
aborted; purportedly definitive results were never
secured. We cannot glean from this record the veracity
of Henry's responses to the questions that were asked.
Oregon v. Mathiason, 429 U.S. 492, 97 S. Ct. 711, 50 L.
Ed. 2d 714 (1977), suggests that false police statements
do not necessarily render an interrogation environment
coercive, but the Supreme Court considered the factor
relevant. 7 Henry was in no position to dispute the
polygraph examiner or the ominous "lie detector"
machine. Considering his age and his limited mental
acumen, this turn of events had to weigh heavily upon
him. This must be considered in the overall [**10]
evaluation of what later transpired.


7 Whereas the misleading police statement "has
nothing to do with ... custody for purposes of the
Miranda rule," 429 U.S. at 496, 97 S. Ct. at 714,
the Court noted, "(t)he officer's false statement
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about having discovered Mathison's fingerprints
at the scene was found by the Supreme Court of
Oregon to be another circumstance contributing to
the coercive environment which makes the
Miranda rationale applicable." Id. at 495, 97 S. Ct.
at 714. The Court then wrote that this fact may
have "relevance ... to other issues in the case" id.
at 496, 97 S. Ct. at 714, than custody.


Interrogation


A crucial issue in this appeal is whether Sergeant
Ruiz's dialogue with Henry constituted "interrogation."
The Supreme Court has defined interrogation as queries
"reasonably likely to elicit an incriminating response
from the subject." Rhode Island v. Innis, 446 U.S. 291,
301, 100 S. Ct. 1682, 1689, 64 L. Ed. 2d 297 (1980)
(footnotes omitted). Ruiz's statement that Henry had
failed the [**11] test, and his challenge to Henry to "tell
the truth about this thing" constitutes such interrogation.
Accordingly, the commands of Miranda v. Arizona, 384
U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), apply.
The issues now raised are whether Henry was adequately
warned and whether he consented to the interrogation.


It is nigh onto superfluous to remind that Miranda
forbids interrogation unless prefaced by a list of cautions.
8 In addition, "Miranda also included in its survey of
interrogation practices the use of psychological ploys,
such as to "posit( )' "the guilt of the subject,' to "minimize
the moral seriousness of the offense,' and "to cast blame
on the victim or on society.' " Rhode Island v. Innis, 446
U.S. at 299, 100 S. Ct. at 1689.


8 The accused must be informed "that he has the
right to remain silent, that anything he says can be
used against him in a court of law, that he has the
right to the presence of an attorney, and that if he
cannot afford an attorney one will be appointed
for him prior to any questioning if he so desires
...." Miranda v. Arizona, 384 U.S. at 479, 86 S. Ct.
at 1630.


[**12] At the suppression hearing, Henry's counsel
testified that, when he advised Henry to sign the various
instruments and submit to the polygraph examination,
there was no suggestion the examination would range
beyond the typical scope and become an interrogation
session. Neither Henry nor his counsel contemplated that
the instruments they signed exposed Henry to questioning
which was not an integral part of a polygraph


examination. Nonetheless, Henry was subjected to
interrogation by a police officer, out of the presence of
his counsel, and without the benefit of meaningfully
timed Miranda warnings. We conclude that Henry did
not consent to this mode of questioning, nor did he waive
his rights in that regard prior to entering the examination
room. The final inquiry is whether he waived his rights
after entering the room.


[*411] Henry's Subnormal Intelligence


As noted, Henry's intelligence quotient places him in
the educable mental retardate category. His mental
capacity brings into serious question his understanding of
the documents he signed. The record contains
uncontradicted testimony of a psychologist that it was
unlikely Henry could have understood the complex
waivers [**13] and their consequences. Given this
evidence, we are persuaded Henry did not separately and
independently waive his constitutional rights when he
was alone with Sergeant Ruiz in the examination room.


When persons of markedly limited mental ability,
such as Henry, are questioned without the aid of counsel,
issues "of suggestibility and possible overreaching are
raised ... and must be factored into a consideration of the
totality of the circumstances." Jurek v. Estelle, 623 F.2d
at 938. Extra precautions must be taken. It must be
painstakingly determined that they comprehend what
events are transpiring. In addition, the presence of
counsel should be assured absent an unmistakable,
knowing waiver of that assistance.


III. CONCLUSION


To find Henry's incriminating statements voluntary
"we must conclude that he made an independent and
informed choice of his own free will, possessing the
capability to do so, his will not being overborne by the
pressures and circumstances swirling around him." Jurek
v. Estelle, 623 F.2d at 937. We cannot so conclude. Our
appraisal of the totality of the circumstances persuades us
that Henry's statements were not freely and voluntarily
made. We are convinced [**14] that Henry did not
knowingly and intelligently waive his fifth amendment
privilege as to questions outside the reasonable ambit of a
polygraph examination. Habeas corpus relief should have
been granted. The decision of the district court is
REVERSED. The matter is REMANDED for entry of an
appropriate order directing the timely retrial of Henry, in
which the inculpatory comments discussed herein will
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not be used, or his release from confinement. REVERSED and REMANDED.
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OPINION BY: DAVID A. NELSON


OPINION


[***2] [*514] DAVID A. NELSON, Circuit
Judge. This is an appeal from a judgment denying habeas
corpus relief to a 16-year-old girl who was convicted by a
Michigan jury on a charge arising out of her assistance in
the perpetration of a gang rape. The trial evidence
included a confession given by the petitioner during a
custodial interrogation conducted by a police detective in
the presence of the petitioner's mother. Before she [**2]
incriminated herself, the petitioner repeatedly told the
detective she did not want to talk about the rape. Both the
detective and the mother told the petitioner that she had
to talk about it, which she ultimately did.


In concluding that the confession was admissible in
evidence, the state trial court decided that the petitioner
had not effectively invoked her constitutional right to
remain silent. A challenge to that decision on direct
appeal was unsuccessful. The dispositive question in the
habeas proceeding is whether the state court's decision
"was contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the
Supreme Court of the United States." See 28 U.S.C. §
2254(d), as amended by the Antiterrorism and Effective
Death Penalty Act, 110 Stat. 1214 (1996).


The district court concluded that the decision reached
by the Michigan court was a permissible one under the
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standard prescribed by the statute. We disagree. The
judgment entered by the district court will be reversed,
and the case will be remanded with instructions to grant
the writ unless the petitioner is given a new trial.


[***3] I


A


On the [**3] night of February 5-6, 1993, the
petitioner, Tinajo (Tina) May McGraw, was one of a
group of eight or so people who were "partying" at a
house in Saginaw, Michigan. (Although Tina was not yet
17 years old, she did not attend school and was already
the mother of a young son; the boy was not with her on
the night in question, although an unrelated child was in
the room when the rape occurred.) During the early
morning hours of Saturday, February 6, one of the
party-goers (a 28-year-old woman who allegedly "kept
talkin' about some crack" and with whom Tina had
engaged in a fist fight earlier in the evening) was beaten
and raped by several of the male guests. The police were
called at about 6 a.m. When police officers arrived at the
house, the victim told them that she had been held down
during the rape by Tina and the latter's friend Carolyn
Simons.


Tina was arrested at the scene and taken into
custody. The police summoned Tina's mother to the
police station, and a detective, Tamie Reinke, took Tina
and her mother into an interview room at about 9:30 a.m.
There Tina was advised of her Miranda rights, both orally
and in writing, and she signed a written waiver form (as
did the mother) [**4] evidencing her understanding of
her right to remain silent and her right to an attorney.


[*515] Detective Reinke began a formal
interrogation at approximately 9:40 a.m. The interview,
which was tape recorded, ended at about 10:45 a.m.


A transcript of the tape discloses that Tina was
reluctant to talk about the details of the rape.
Acknowledging that "bad things that happen are always
hard to talk about," the detective told Tina that "you need
to tell me what was happening at the house." Tina then
asked if the interview could be postponed: "Can we just
talk about this later," she asked. Tina's mother and the
detective both replied in the negative, the detective
explaining that "we need to talk about [***4] it now
because *** I need to investigate it to decide what's
gonna happen with people."


Tina initially denied having restrained the victim
during the rape. "I didn't touch the girl," she repeatedly
declared; "I tried to help her." The detective eventually
said that she did not think Tina was being honest about
what had happened, perhaps because she was afraid of
what Carolyn and the other participants would do to her if
she told the truth.


After a short break, the detective renewed [**5] her
request for an honest account of what had transpired.
Tina mumbled something that was not fully audible, and
then told the detective this: "I don't want to talk about it. I
don't want to remember it . . . ." Just "do what you have
to do with me," Tina continued, "I didn't want to talk
about . . . ."


The detective acknowledged again that disclosure
would be difficult, but asked if Tina wanted other people
to get away with what they had done by blaming
everything on her. Tina's mother likewise urged the girl
to tell what had happened. Tina, however, made known
her lack of enthusiasm for "me tryin' to walk the streets
and gettin' shot and killed for tellin' . . . ." This theme
recurred at several points in the ensuing discussion, as did
assurances that the others would be locked up and that
Tina could help herself by cooperating.


Still Tina resisted. "I can't think about it," she said. "I
don't want," she continued, at which point the detective
interrupted to take Tina's hand while her mother spoke of
moving to another town where no one would think to
look for her.


After a discussion of how Tina had been pistol
whipped a month earlier and had exacted revenge with
Carolyn's help, [**6] the detective steered the
conversation back to the events of that morning: "How
many guys did you see rape her," the detective asked.
"How many of'em?"


[***5] "I don't wanna talk about it," Tina replied.
"We have to talk about it," the detective insisted. "We
have to get this cleared up. The hearing's at one-thirty."


Tina then suggested that she would just go ahead and
take all the blame. Detective Reinke would not accept
that, asking "did you and Carolyn hold the girl's [sic]
down because the guys told you to?" The mother repeated
the question, and the detective said "Tina, I know you
touched the girl . . . ."
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Once again Tina responded with the words "I don't
want to talk about it." Her mother told her she had to talk
about it and could not take the rap for a "heathen" like
Carolyn. "I don't wanna talk about it," Tina repeated. "I
just don't wanna talk about it," she said for the eighth or
ninth time.


Refusing to take no for an answer, the detective kept
urging full disclosure. Tina was old enough to be tried as
an adult, the detective told her, and was facing a life
sentence in prison. "If I tell you what happened," Tina
finally responded, "I'll go free, right?" The detective
[**7] replied that she could promise nothing "right now,"
[*516] and went on to say that "you have to be honest
with me first and then we can talk about what we're
gonna do with you . . . ."


Succumbing at last, Tina then gave a detailed
confession. She explained that she had held one of the
victim's arms and Carolyn had held the other while "the
guys" (apparently three in number) engaged in oral and
vaginal sex with the victim and hit and kicked her. A
child who was about eight years old watched all this. "He
was just sittin' there laughin'," Tina said.


B


It was decided that Tina should be tried as an adult.
After an evidentiary hearing, the state trial court to which
the case was assigned denied a motion in limine in which
the defense had sought to have the confession suppressed.
The trial court's key finding was this: [***6]


"I am absolutely convinced that when
the defendant said 'I don't want to talk
about it' she did not mean that she wanted
to stop the interview. She never demanded
or requested to terminate the interview."


Portions of the tape recording were played to the jury
at trial, and the prosecutor highlighted the confession
during closing argument. In the [**8] course of its
deliberations the jury asked either to see a transcript of
the confession or to hear the recording again. The judge
allowed the tape to be replayed. Shortly thereafter the
jury returned a verdict of guilty on one count of
first-degree criminal sexual conduct. Tina was sentenced
to imprisonment for a term of 20 to 30 years.


On appeal to the Michigan Court of Appeals, Tina's


counsel maintained that the confession should have been
suppressed both because it was "coerced by promises of
leniency" and because it was "extracted in disregard of
continued requests to stop the interview . . . ." The court
of appeals affirmed the conviction, concluding that the
confession had been given voluntarily. The court noted
that Tina and her mother had "both signed a form
waiving defendant's Miranda rights" and had told the
detective that they knowingly waived these rights and
wished to talk. The court did not advert to Tina's repeated
declarations, during the first part of the interrogation, that
she did not want to talk about the rape.


The Michigan Supreme Court denied an application
for leave to appeal. Thereafter, in December of 1997, the
present habeas proceeding was initiated [**9] in the
federal district court. The case was referred to a
magistrate judge, who issued a report and
recommendation in which he concluded that a writ should
issue. The district judge disagreed, finding Tina's
statements that she did not want to talk about the rape
"unclear and ambiguous." In context, the district court
suggested, a reasonable police officer could have
believed that Tina was merely indicating "a hesitancy due
to a fear of retaliation from the other suspects."


[***7] In dismissing Tina's habeas case, the district
court issued a certificate of appealability pursuant to 28
U.S.C. § 2253(c). The certificate was limited to the
admissibility of the confession in light of the claim "that
petitioner's statement . . . was extracted in disregard of
continued requests to stop the interview and coerced by
promises of leniency." Our panel has jurisdiction to
decide both branches of this claim, a timely notice of
appeal having been filed, but we find it unnecessary to
reach the contention that the confession was "coerced by
promises of leniency."


II


The Antiterrorism and Effective Death Penalty Act
of 1996 provides, among other things, as follows: [**10]


[*517]


"An application for a writ of habeas
corpus on behalf of a person in custody
pursuant to the judgment of a State court
shall not be granted with respect to any
claim that was adjudicated on the merits in
State court proceedings unless the
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adjudication of the claim -


(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
law, as determined by the Supreme Court
of the United States; or


(2) resulted in a decision that was
based on an unreasonable determination of
the facts in light of the evidence presented
in the State court proceeding." 28 U.S.C. §
2254(d).


Tina McGraw claims that her confession was
inadmissible under Miranda v. Arizona, 384 U.S. 436, 16
L. Ed. 2d 694, 86 S. Ct. 1602 (1966), and its progeny.
This claim was adjudicated on the merits in the state
court proceedings. Unless one of the statutory conditions
was met, therefore, the district court acted correctly in
denying the application for a writ of habeas corpus.


Tina does not contend that the state court's decision
was based on an unreasonable determination of the facts.
She [***8] [**11] does contend, however, that the
decision to admit the confession came within 28 U.S.C. §
2254(d)(1) as "a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal Law, as determined by the Supreme
Court of the United States . . . ."


We are persuaded that the state court applied clearly
established elements of the Miranda rule to the facts of
Tina's case "unreasonably." If we are correct in this, we
are free to conclude, as we do, that the state court
decision falls within 28 U.S.C. § 2254(d)(1) and that the
general prohibition against granting habeas relief with
respect to claims adjudicated on the merits by a state
court has no application here. See Williams v. Taylor,
529 U.S. 362, 409, 146 L. Ed. 2d 389, 120 S. Ct. 1495
(2000) (holding that "when a state-court decision
unreasonably applies the law of this Court to the facts of
a prisoner's case, a federal court applying § 2254(d)(1)
may conclude that the state-court decision falls within
that provision's 'unreasonable application' clause"). See
also Florida v. Thomas, 150 L. Ed. 2d 1, 121 S. Ct. 1905
(2001), [**12] and Doan v. Brigano, 237 F.3d 722, 729
(6th Cir. 2001).


In the Miranda decision itself, the Supreme Court


explained its holding in the following terms: "the
prosecution may not use statements . . . stemming from
custodial interrogation of the defendant unless it
demonstrates the use of procedural safeguards effective
to secure the privilege against self-incrimination."
Miranda, 384 U.S. at 444. Among the procedural
safeguards that the Miranda Court went on to enumerate
was the following:


"If the individual is alone [i.e. without an
attorney] and indicates in any manner
that he does not wish to be interrogated,
the police may not question him. The mere
fact that he may have answered some
questions or volunteered some statements
on his own does not deprive him of the
right to refrain from answering any further
inquiries until he has consulted with an
attorney and thereafter consents to be
questioned." Id. at 445 (emphasis
supplied). [***9]


The Miranda Court made it crystal clear that giving
the prescribed warnings before the commencement of
questioning does not preclude invocation [**13] of the
right to silence during questioning:


"Once warnings have been given, the
subsequent procedure is clear. If the
[*518] individual indicates in any
manner, at any time prior to or during
questioning, that he wishes to remain
silent, the interrogation must cease." Id. at
473-74 (emphasis supplied).


As the Supreme Court subsequently explained in
Michigan v. Mosley, 423 U.S. 96, 103, 46 L. Ed. 2d 313,
96 S. Ct. 321 (1975), "[a] reasonable and faithful
interpretation of the Miranda opinion must rest on the
intention of the Court in that case to adopt 'fully effective
means . . . to notify the person of his right to silence and
to assure that the exercise of the right will be
scrupulously honored . . . .'" (Quoting Miranda, 384
U.S. at 479.) (Emphasis supplied.)
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The Supreme Court has recently declined to overrule
the Miranda decision. See Dickerson v. United States,
530 U.S. 428, 432, 147 L. Ed. 2d 405, 120 S. Ct. 2326
(2000). Characterizing Miranda as a "constitutional
decision," moreover, the Court held in Dickerson that
Miranda and its Supreme [**14] Court progeny "govern
the admissibility of statements made during custodial
interrogation in both state and federal courts." Id.
(emphasis supplied).


In the criminal proceeding against Tina McGraw, the
state trial court declined to hold the confession
inadmissible under Miranda since Tina "never
demanded or requested to terminate the interview."
Although Tina said that she did not want to talk about the
rape itself, in other words, her confession that she
assisted in the rape was held to be admissible under
Miranda because she never said that she did not want to
talk about subjects other than the rape. This, in our view,
was an unreasonable application of Miranda and its
progeny.


[***10] If there was ever any doubt that Miranda
gives a suspect the right to control the subjects discussed
at a police interview, as well as the right to determine
whether the interview will proceed at all, that doubt was
removed, as we see it, by Michigan v. Mosley. "Through
the exercise of his option to terminate questioning," the
Supreme Court declared in that case, the suspect "can
control the time at which questioning occurs, the
subjects discussed, [**15] and the duration of the
interrogation." Mosley, 423 U.S. at 103-04 (emphasis
supplied). 1


1 It will be recalled that Tina asked the detective
near the outset whether the interview could be
postponed. The significance of this question need
not concern us here, given our conclusion that
Tina effectively invoked her right to silence on
the subject of the rape by saying that she did not
want to talk about it.


It is true that Tina did not say to the detective, in so
many words, "I want to exercise my option to terminate
this interview altogether if I will otherwise have to talk
about the rape." But the Supreme Court has long held that
"no ritualistic formula or talismanic phrase is essential in
order to invoke the privilege against self-incrimination."
See Emspak v. United States, 349 U.S. 190, 194, 99 L.
Ed. 997, 75 S. Ct. 687 (1955). Any reasonable police
officer, knowing that exercise of the right to silence must


be "scrupulously honored," would have understood that
when [**16] Tina repeatedly said she did not want to
talk about the rape, she should not have been told that she
had to talk about it. For the state trial court to hold
otherwise, we believe, was objectively unreasonable.


Unlike the state trial court, the Michigan Court of
Appeals confined itself to the issue of whether the
confession had been given voluntarily. The appellate
court simply did not address the question whether the
confession was inadmissible by reason of its having been
given after Tina invoked her right of silence with respect
to [*519] the rape. That being so, and the Michigan
Supreme Court not having spoken to the question either,
the rationale given by the trial court represents the state's
final word on the subject. If, under these [***11]
circumstances, the reasonableness of Michigan's
application of Miranda is to stand or fall on the
reasoning of the trial court, it obviously falls.


The state trial court did not profess to find, as the
federal district court did, that Tina was being unclear
when she said that she did not want to talk about the rape.
Neither did the state trial court conclude, as the district
court seems to have done, that an invocation of the right
[**17] to silence is unclear, and thus ineffective, if it
stems from a fear of retaliation. But had the state court
taken either tack, we believe that it would have been
objectively unreasonable in doing so.


In connection with requests for counsel, the Supreme
Court has told us that the request must be made
"unambiguously." See Davis v. United States, 512 U.S.
452, 459, 129 L. Ed. 2d 362, 114 S. Ct. 2350 (1994).
Tina's lawyer does not deny that an invocation of the
right to silence, if it is to be effective, must be
unambiguous as well. As far as we can see, however,
there was nothing ambiguous about Tina's repeated
insistence she did not want to talk about the rape. When
Tina kept saying, without qualification, that she just did
not want to talk about the subject - making these
declarations after she had been formally advised of her
right of silence - it would simply not be reasonable to
take her words at less than face value. And if her reason
for not wanting to talk about the rape was a fear that she
would be shot and killed if she did, the existence of such
a fear would not make it any less clear that she meant
what she was saying. If anything, it would make it even
[**18] more clear that she really did not want to talk
about the rape. We are aware of no support, either in
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logic or in law, for the proposition that an otherwise
unambiguous expression of a desire to remain silent can
somehow become ambiguous if prompted by a fear of
retaliation.


The state argues that when Detective Reinke rejected
Tina's requests to remain silent on the subject of the rape,
the detective was merely declining to let Tina take sole
responsibility for the crime. But Tina's suggestion that
"I'll just go ahead and take [all] the blame" came after
the point at [***12] which the detective had insisted (in
response to Tina's saying "I don't wanna talk about it")
that "we have to talk about it. We have to get this cleared
up. The hearing's at one-thirty." The timing of this
explicit rejection of an unambiguous request to remain
silent clearly refutes the state's proffered reason for the
rejection.


We note, finally, that in denying the motion to
suppress the confession, the state trial court took into
account not only Tina's demeanor, as reflected in the tape
recording, but Detective Reinke's demeanor and attitude
toward Tina after the latter's statements about not [**19]
wanting to talk. The magistrate judge, who also listened
to the tape recording, found nothing to alter the
conclusion to which a reading of the transcript would
point. Neither do we.


It is true, to be sure, that the detective's attitude
toward Tina was very sympathetic. The detective
obviously believed that she could catch more flies with
honey than with vinegar. Nothing resembling the rack
and the thumbscrew was employed in this case. Tina's
will does not seem to have been overborne, and -
assuming that hers was not "a confession forced from the
mind by the flattery of hope," see King v. Parratt, 4 Car.
& P. 570, 172 Eng. Rep. 829 (N.P. 1831), as quoted in
Dickerson, 530 U.S. at 433 - the confession appears to be
trustworthy.


[*520] Perhaps the trial court's decision to admit the
confession in evidence was not an unreasonable
application of the Constitution as written. 2 But the
question before us here is [***13] not whether the
court's decision involved an unreasonable application of
the Constitution as written. The question before us,
rather, is this: Did the trial court's decision involve an


unreasonable application of clearly established federal
[**20] law as determined in Miranda and its Supreme
Court progeny? The answer to that question, as we have
explained, is "yes." 3


2 What the Constitution itself excludes from
trial, as Justice Scalia noted (530 U.S. at 445) in
dissenting from the majority opinion in
Dickerson, is "compelled confessions" - which
Tina's confession, one could reasonably conclude,
wasn't. Yet under the Miranda rule, as the
Dickerson majority explained, "statements which
may be by no means involuntary, made by a
defendant who is aware of his 'rights,' may
nonetheless be excluded and a guilty defendant go
free as a result." 530 U.S. at 444. James Madison
and his contemporaries would probably have
found such a result perplexing, unless the Fifth
Amendment was in fact aimed at "preventing
foolish (rather than compelled) confessions . . . ."
See Dickerson, 530 U.S. at 449 (Scalia, J.,
dissenting).
3 Because Dickerson was not decided until
several years after Tina's confession was used
against her at trial, the state might conceivably
have argued that at the time of trial the
applicability of Miranda and its progeny to state
court proceedings had not been "clearly"
established by the United States Supreme Court.
No such argument has been presented to us,
however, perhaps because Miranda itself
involved state court proceedings and because the
Supreme Court, as the majority opinion in
Dickerson notes (530 U.S. at 438), has
"consistently applied Miranda's rule to
prosecutions arising in state courts." The issue not
having been raised, in any event, we need not
undertake to decide it.


[**21] Accordingly, and because the state does not
contend (and could not reasonably contend) that the
harmless error rule has any role to play in this case, the
judgment entered by the district court is REVERSED.
The case is REMANDED with instructions to issue a
writ of habeas corpus unless Tina is granted a new trial
within a time to be fixed by the district court.
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SUMMARY:


In accordance with their department's directive,
police officers who had accompanied an undercover
officer to an apartment in the hope of arresting its tenant
refrained from conducting an investigation when the
undercover officer, the tenant, and others in the apartment
were injured in a shooting incident which occurred as the
undercover officer entered the apartment. Instead, the
officers requested emergency assistance, provided some
medical attention, and guarded the premises. Within ten
minutes after hearing of a shooting at the apartment,
homicide detectives arrived and began a warrantless
search of the apartment which lasted four days and
involved the officers' close examination, inventorying,
and seizure of two to three hundred objects. During the
course of their search the officers took photographs,
made diagrams, opened drawers, chests, and cupboards.
They also emptied clothing pockets, dug bullet fragments
out of walls and floors, and pulled up sections of carpet.
A few hours after the shooting incident, the undercover
officer died. The tenant whose arrest had been sought was
taken to the hospital and interrogated by a police official


in the presence of a nurse. The official informed the
tenant that he was under arrest for the murder of a police
officer and gave him the required warnings of his rights.
Throughout the course of the interrogation, which lasted
nearly four hours, the accused lay in bed with tubes, a
catheter, and intravenous feeding devices attached to his
body, necessitating that his responses to the official's
questions be made in the form of written notes. The
interrogation was interrupted only during periods of time
when the accused lapsed into unconsciousness, and was
continued by the official despite several statements by the
accused that he did not want to continue. Subsequently,
the accused was tried and convicted in the Superior Court
of Pima County, Arizona, of murder, assault, and
narcotics offenses, notwithstanding his contention that
evidence used against him had been unlawfully seized
from his apartment without a warrant and that statements
which he had made during the interrogation in the
hospital, and which had been used at trial to impeach his
credibility, were inadmissible because they had not been
made voluntarily. The Supreme Court of Arizona
reversed the murder and assault convictions on state-law
grounds, but affirmed the narcotics convictions, holding
that the accused's statements in the hospital were
voluntarily and that the warrantless search was
permissible, since in its view, a reasonable, warrantless
search of the scene of a homicide, or of a serious personal
injury with likelihood of death where there is reason to
suspect foul play, did not violate the Fourth Amendment
where the law enforcement officers were legally on the
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premises in the first instance, conducted the search for the
limited purpose of determining the circumstances of
death, and began the search within a reasonable period
following the time when the officials first learned of the
murder or potential murder (115 Ariz 472, 566 P2d 273).


On certiorari, the United States Supreme Court
reversed and remanded. In an opinion by Stewart, J.,
joined by Burger, Ch. J., and Brennan, White, Marshall,
Blackmun, Powell, and Stevens, JJ., and joined in part (as
to holding 1 below) by Rehnquist, J., it was held that (1)
since the Arizona Supreme Court's "murder scene"
exception to the requirement of a warrant was
inconsistent with the Fourth and Fourteenth
Amendments, the warrantless search of the apartment in
the case at bar was not constitutionally permissible
simply because a homicide had occurred there, and (2)
the statements made by the accused while he was in the
hospital were not voluntary, since the evidence showed
that the accused did not want to answer his interrogator,
and that while he was weakened by pain and shock,
isolated from family, friends, and legal counsel, and
barely conscious, his will had been overborne, due
process of law thus requiring that the involuntary
statements not be used in any way against the accused at
his trial.


Marshall, J., joined by Brennan, J., concurring, noted
that under a previous ruling of the United States Supreme
Court, review of the Fourth Amendment issue presented
in the case at bar could not have been done in a federal
habeas corpus proceeding, and that as long as such
previous ruling stood state court rulings could diverge
from lower federal court rulings on Fourth Amendment
issues, thus placing a correspondingly greater burden on
the Supreme Court to ensure uniform federal law in the
Fourth Amendment area.


Rehnquist, J., concurring in part and dissenting in
part, noted that the question of what, if any, evidence was
seized under established Fourth Amendment standards in
the apartment was left open for the state courts to resolve
on remand, and expressed the view that the Supreme
Court was not justified in substituting its own judgment
as to the voluntariness of the accused's statements in
place of the judgment of a trial court and the highest
court of a state, both of whom were closer to the pertinent
factual occurrences.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]


SEIZURE §25


warrant requirement -- "murder scene" exception --


Headnote:[1A][1B][1C]


There is no "murder scene" exception to the Fourth
Amendment's requirement of a warrant whereby law
enforcement officers, who are legally on premises which
are the scene of a homicide or of a serious personal injury
with likelihood of death where there is reason to suspect
foul play, may, within a reasonable period following the
time when the officials first learn of the murder or
potential murder, conduct a search for the limited purpose
of determining the circumstances of death.


[***LEdHN2]


EVIDENCE §685


WITNESSES §99


police interrogation -- hospitalized accused --
voluntariness of statements -- impeachment --


Headnote:[2A][2B][2C]


Statements in the form of written notes made by a
murder suspect from a hospital bed in the intensive care
unit of a hospital in the presence of a nurse and a police
official after the suspect had been arrested and informed
of his rights by the official--such statements having been
made in response to the questions of the police official
during the course of a four-hour interrogation which (1)
occurred a few hours after the suspect had been shot and
while he had tubes, a catheter, an intravenous feeding
device, and drugs in his body, (2) was interrupted only
during periods of time when the suspect lapsed into
unconsciousness, and (3) was continued despite repeated
statements by the suspect that he did not want to respond
further--are not voluntarily made, since the evidence
shows that the suspect did not want to answer the police
official, and that while he was weakened by pain and
shock, isolated from family, friends, and legal counsel,
and barely conscious, his will was simply overborne;
since due process requires that the statements cannot be
used in any way against the suspect during his state
criminal trial, a state court errs in allowing such
statements to be used by the prosecution in an effort to
impeach the suspect's testimony at trial. (Rehnquist, J.,
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dissented from this holding.)


[***LEdHN3]


SEIZURE §25


murder scene -- lack of warrant -- Fourth and
Fourteenth Amendments --


Headnote:[3A][3B]


A warrantless search and seizure conducted at the
apartment of an individual accused of a homicide of a
police officer who had been shot at the apartment which
the officer had entered to arrest the accused--which
search, having been conducted by state police officials
who arrived at the apartment ten minutes after hearing a
report of a shooting at the apartment, lasted four days,
and involved the officers' close examination,
inventorying, and seizure of two to three hundred
objects--violates the Fourth and Fourteenth Amendments,
not being justifiable simply because a homicide recently
occurred at the scene of the search nor because the
officers may have begun their search promptly upon
arriving at the apartment and may have searched only for
evidence establishing the circumstances of death or
circumstances relevant to motive, intent, or knowledge.


[***LEdHN4]


SEIZURE §4


Fourth Amendment -- unreasonableness -- warrant
requirement -- exceptions --


Headnote:[4]


The Fourth Amendment proscribes all unreasonable
searches and seizures, and searches conducted outside the
judicial process, without prior approval by judge or
magistrate, are per se unreasonable under the
Amendment, subject only to a few specially established
and well delineated exceptions.


[***LEdHN5]


SEIZURE §25


murder scene -- lack of warrant -- right of privacy --


Headnote:[5]


A warrantless search and seizure conducted at an


apartment leased by an individual accused of the
homicide of a police officer who was shot in the
apartment which the officer had entered to arrest the
accused--which search, having been conducted by state
police officers who arrived at the apartment ten minutes
after hearing a report of a shooting at the apartment,
lasted four days and involved the officers' close
examination, inventorying, and seizure of two to three
hundred objects--is not justifiable as invading no
constitutionally protected right of privacy on theories that
the accused had forfeited any reasonable expectation of
privacy by shooting the homicide victim or that the initial
entry of police to arrest the accused was so great an
invasion of privacy as to make irrevelant the additional
intrusions caused by the search.


[***LEdHN6]


SEIZURE §25


murder scene -- lack of warrant -- search for victim
or killer --


Headnote:[6]


When police come upon the scene of a homicide they
may make a prompt warrantless search of the area to see
if there are other victims or if a killer is still on the
premises; the need to protect or preserve life or avoid
serious injury is justification for what would otherwise be
illegal absent an exigency or emergency.


[***LEdHN7]


SEIZURE §25


evidence in plain view -- emergency activities of
police --


Headnote:[7]


During the course of their legitimate emergency
activities police may seize, without a warrant, evidence
that is in plain view.


[***LEdHN8]


SEIZURE §25


lack of warrant -- exigencies --


Headnote:[8]
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A warrantless search must be strictly circumscribed
by the exigencies which justify its initiation.


[***LEdHN9]


SEIZURE §25


murder scene -- lack of warrant -- justification as
emergency --


Headnote:[9]


A warrantless search and seizure conducted at an
apartment leased by an individual accused of the
homicide of a police officer who was shot at the
apartment which the officer had entered to arrest the
accused--which search, having been conducted by police
officers who arrived at the apartment ten minutes after
hearing a report of a shooting at the apartment, lasted
four days and involved the officers' close examination,
inventorying, and seizure of two to three hundred
objects--is not justifiable as presenting an emergency
situation demanding immediate action, since all of the
persons who were in the apartment when the deceased
officer had entered were located before the officers who
conducted the search had arrived, and the officers' search
included opening dresser drawers and ripping up carpets.


[***LEdHN10]


SEIZURE §25


warrant requirement -- efficient law enforcement --


Headnote:[10]


The mere fact that law enforcement may be made
more efficient can never by itself justify disregard of the
Fourth Amendment's warrant requirement.


[***LEdHN11]


SEIZURE §25


warrant requirement -- exception -- exigent situation
--


Headnote:[11]


Warrants are generally required to search a person's
home or his person unless the exigencies of the situation
make the needs of law enforcement so compelling that
the warrantless search is objectively reasonable under the


Fourth Amendment.


[***LEdHN12]


SEIZURE §25


murder scene -- lack of warrant -- exigent
circumstances --


Headnote:[12]


A warrantless search and seizure conducted at an
apartment leased by an individual accused of the
homicide of a police officer who was shot at the
apartment which the officer had entered to arrest the
accused--which search, having been conducted by police
officers who arrived at the apartment ten minutes after
hearing the report of a shooting at the apartment, lasted
four days, and involved the officers' close examination,
inventorying, and seizure of two to three hundred
objects--is not reasonable under the Fourth Amendment
on the ground of the exigencies of the situation making
the needs of law enforcement compelling, since there is
no indication that evidence would be lost, destroyed, or
removed during the time required for police to obtain a
search warrant, and no suggestion that a search warrant
could not easily and conveniently have been obtained.


[***LEdHN13]


SEIZURE §25


lack of warrant -- exigent circumstances --
seriousness of offense --


Headnote:[13]


The seriousness of an offense under investigation
does not itself create exigent circumstances of the kind
that under the Fourth Amendment will justify a
warrantless search.


[***LEdHN14]


ERROR §1750


search and seizure -- lack of warrant -- murder scene
-- constitutionality determined on remand --


Headnote:[14A][14B]


On remand following the United States Supreme
Court's holding that a state's highest court had erred in
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ruling that a warrantless search of an apartment was
constitutionally permissible because the apartment was
the scene of a murder, it will be for the state courts to
resolve to what extent, if any, evidence found in the
apartment was permissibly seized by police under
established Fourth Amendment standards.


[***LEdHN15]


LAW §840.5


WITNESSES §99


impeachment -- involuntary confession -- due
process --


Headnote:[15]


Statements made by a defendant in circumstances
violating the strictures of Miranda v Arizona, 384 US
436, 16 L Ed 2d 694, 86 S Ct 1602, 10 ALR3d 974, are
admissible for impeachment if their trustworthiness
satisfies legal standards, but any criminal trial use against
a defendant of his involuntary confession or statement is
a denial of due process of law even though there is ample
evidence aside from the confession to support his
conviction.


[***LEdHN16]


ERROR §806.5


state court decision -- review by Supreme Court --
voluntariness of accused's statements --


Headnote:[16]


On review of the decision of a state's highest court,
the United States Supreme Court, in determining whether
an accused's statements were the product of a rational
intellect and a free will, is not bound by such state court's
holding that the statements were voluntary, but instead,
the Supreme Court is under a duty to make an
independent evaluation of the record.


[***LEdHN17]


EVIDENCE §682


statements of accused -- voluntariness --


Headnote:[17]


The determination of whether the statement of an
accused is involuntary requires more than a mere
color-matching of cases; it requires careful evaluation of
all the circumstances of the interrogation.


SYLLABUS


During a narcotics raid on petitioner's apartment by
an undercover police officer and several plainclothes
policemen, the undercover officer was shot and killed,
and petitioner was wounded, as were two other persons in
the apartment. Other than looking for victims of the
shooting and arranging for medical assistance, the
narcotics agents, pursuant to a police department
directive that police officers should not investigate
incidents in which they are involved, made no further
investigation. Shortly thereafter, however, homicide
detectives arrived on the scene to take charge of the
investigation, and they proceeded to conduct an
exhaustive four-day warrantless search of the apartment,
which included the opening of dresser drawers, the
ripping up of carpets, and the seizure of 200 to 300
objects. In the evening of the same day as the raid, one
of the detectives went to the hospital where petitioner
was confined in the intensive-care unit, and, after giving
him Miranda warnings, persisted in interrogating him
while he was lying in bed barely conscious, encumbered
by tubes, needles, and a breathing apparatus, and despite
the fact that he repeatedly asked that the interrogation
stop until he could get a lawyer. Subsequently, petitioner
was indicted for, and convicted of, murder, assault, and
narcotics offenses. At his trial in an Arizona court,
during which much of the evidence introduced against
him was the product of the four-day search, and on
appeal, petitioner contended that the evidence used
against him had been unlawfully seized from his
apartment without a warrant and that statements obtained
from him at the hospital, used to impeach his credibility,
were inadmissible because they had not been made
voluntarily. The Arizona Supreme Court reversed the
murder and assault convictions on state-law grounds, but
affirmed the narcotics convictions, holding that the
warrantless search of a homicide scene is permissible
under the Fourth and Fourteenth Amendments and that
petitioner's statements in the hospital were voluntary.
Held:


1. The "murder scene exception" created by the
Arizona Supreme Court to the warrant requirement is
inconsistent with the Fourth and Fourteenth Amendments
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, and the warrantless search of petitioner's apartment was
not constitutionally permissible simply because a
homicide had occurred there. Pp. 388-395.


(a) The search cannot be justified on the ground that
no constitutionally protected right of privacy was
invaded, it being one thing to say that one who is legally
taken into police custody has a lessened right of privacy
in his person, and quite another to argue that he also has a
lessened right of privacy in his entire house. Pp.
391-392.


(b) Nor can the search be justified on the ground that
a possible homicide inevitably presents an emergency
situation, especially since there was no emergency
threatening life or limb, all persons in the apartment
having been located before the search began. Pp.
392-393.


(c) The seriousness of the offense under investigation
did not itself create exigent circumstances of the kind that
under the Fourth Amendment justify a warrantless search,
where there is no indication that evidence would be lost,
destroyed, or removed during the time required to obtain
a search warrant and there is no suggestion that a warrant
could not easily and conveniently have been obtained.
Pp. 393-394.


(d) The Arizona Supreme Court's guidelines for the
"murder scene exception" did not afford sufficient
protection to a person in whose home a homicide or
assault occurs, where they conferred unbridled discretion
upon the individual officer to interpret such terms as
"reasonable . . . search," "serious personal injury with
likelihood of death where there is reason to suspect foul
play," and "reasonable period," it being this kind of
judgmental assessment of the reasonableness and scope
of a proposed search that the Fourth Amendment requires
be made by a neutral and objective magistrate, not a
police officer. Pp. 394-395.


2. Due process requires that the statements obtained
from petitioner in the hospital not be used in any way
against him at his trial, where it is apparent from the
record that they were not "the product of his free and
rational choice," Greenwald v. Wisconsin, 390 U.S. 519,
521, but to the contrary that he wanted not to answer his
interrogator, and that while he was weakened by pain and
shock, isolated from family, friends, and legal counsel,
and barely conscious, his will was simply overborne.
While statements made by a defendant in circumstances


violating the strictures of Miranda v. Arizona, 384 U.S.
436, are admissible for impeachment if their
"trustworthiness . . . satisfies legal standards," Harris v.
New York, 401 U.S. 222, 224; Oregon v. Hass, 420 U.S.
714, 722, any criminal trial use against a defendant of his
involuntary statement is a denial of due process of law.
Pp. 396-402.


COUNSEL: Richard Oseran argued the cause for
petitioner. With him on the brief was Frederick S. Klein.


Galen H. Wilkes, Assistant Attorney General of Arizona,
argued the cause for respondent. With him on the brief
were Bruce E. Babbitt, Attorney General, Philip G. Urry,
Assistant Attorney General, and William J. Schafer III.


JUDGES: STEWART, J., delivered the opinion of the
Court, in which BURGER, C. J., and BRENNAN,
WHITE, MARSHALL, BLACKMUN, POWELL, and
STEVENS, JJ., joined, and in Part I of which
REHNQUIST, J., joined. MARSHALL, J., filed a
concurring opinion, in which BRENNAN, J., joined,
post, p. 402. REHNQUIST, J., filed an opinion
concurring in part and dissenting in part, post, p. 405.


OPINION BY: STEWART


OPINION


[*387] [***296] [**2410] MR. JUSTICE
STEWART delivered the opinion of the Court.


On the afternoon of October 28, 1974, undercover
police officer Barry Headricks of the Metropolitan Area
Narcotics Squad knocked on the door of an apartment in
Tucson, Ariz., occupied by the petitioner, Rufus Mincey.
Earlier in the day, Officer Headricks had allegedly
arranged to purchase a quantity of heroin from Mincey
and had left, ostensibly to obtain money. On [**2411]
his return he was accompanied by nine other plainclothes
policemen and a deputy county attorney. The door was
opened by John Hodgman, one [***297] of three
acquaintances of Mincey who were in the living room of
the apartment. Officer Headricks slipped inside and
moved quickly into the bedroom. Hodgman attempted to
slam the door in order to keep the other officers from
entering, but was pushed back against the wall. As the
police entered the apartment, a rapid volley of shots was
heard from the bedroom. Officer Headricks emerged and
collapsed on the floor. When other officers entered the
bedroom they found Mincey lying on the floor, wounded
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and semiconscious. Officer Headricks died a few hours
later in the hospital.


[***LEdHR1A] [1A] [***LEdHR2A] [2A]The
petitioner was indicted for murder, assault, 1 and three
[*388] counts of narcotics offenses. He was tried at a
single trial and convicted on all the charges. At his trial
and on appeal, he contended that evidence used against
him had been unlawfully seized from his apartment
without a warrant and that statements used to impeach his
credibility were inadmissible because they had not been
made voluntarily. The Arizona Supreme Court reversed
the murder and assault convictions on state-law grounds,
2 but affirmed the narcotics convictions. 115 Ariz. 472,
566 P. 2d 273. It held that the warrantless search of a
homicide scene is permissible under the Fourth and
Fourteenth Amendments and that Mincey's statements
were voluntary. We granted certiorari to consider these
substantial constitutional questions. 434 U.S. 902.


1 The assault charge was based on the wounding
of a person in the living room who was hit by a
bullet that came through the wall.
2 The state appellate court held that the jury had
been improperly instructed on criminal intent. It
appears from the record in this case that the retrial
of the petitioner on the murder and assault charges
was stayed by the trial court after certiorari was
granted by this Court.


I


[***LEdHR3A] [3A]The first question presented is
whether the search of Mincey's apartment was
constitutionally permissible. After the shooting, the
narcotics agents, thinking that other persons in the
apartment might have been injured, looked about quickly
for other victims. They found a young woman wounded
in the bedroom closet and Mincey apparently
unconscious in the bedroom, as well as Mincey's three
acquaintances (one of whom had been wounded in the
head) in the living room. Emergency assistance was
requested, and some medical aid was administered to
Officer Headricks. But the agents refrained from further
investigation, pursuant to a Tucson Police Department
directive that police officers should not investigate
incidents in which they are involved. They neither
searched further nor seized any evidence; they merely
guarded the suspects and the premises.


Within 10 minutes, however, homicide detectives


who had [*389] heard a radio report of the shooting
arrived and took charge of the investigation. They
supervised the removal of Officer Headricks and the
suspects, trying to make sure that the scene was disturbed
as little as possible, and then proceeded to gather
evidence. [***298] Their search lasted four days, 3


during which period the entire apartment was searched,
photographed, and diagrammed. The officers opened
drawers, closets, and cupboards, and inspected their
contents; they emptied clothing pockets; they dug bullet
fragments out of the walls and floors; they pulled up
sections of the carpet and removed them for examination.
Every item in the apartment was closely examined and
inventoried, and 200 to 300 objects were seized. In short,
Mincey's apartment was subjected to an exhaustive and
intrusive search. No warrant was ever obtained.


3 The police also returned to the apartment in
November 1974, at the request of the petitioner's
landlord, to remove property of the petitioner that
remained in the apartment after his lease had
expired on October 31.


[***LEdHR1B] [1B]The petitioner's pretrial
motion to suppress the fruits of this search was denied
[**2412] after a hearing. Much of the evidence
introduced against him at trial (including photographs
and diagrams, bullets and shell casings, guns, narcotics,
and narcotics paraphernalia) was the product of the
four-day search of his apartment. On appeal, the Arizona
Supreme Court reaffirmed previous decisions in which it
had held that the warrantless search of the scene of a
homicide is constitutionally permissible. 4 It stated its
ruling as follows:


"We hold a reasonable, warrantless search of the scene of
a homicide -- or of a serious personal injury with
likelihood of death where there is reason to suspect foul
play -- does [*390] not violate the Fourth Amendment to
the United States Constitution where the law enforcement
officers were legally on the premises in the first instance.
. . . For the search to be reasonable, the purpose must be
limited to determining the circumstances of death and the
scope must not exceed that purpose. The search must
also begin within a reasonable period following the time
when the officials first learn of the murder (or potential
murder)." 115 Ariz., at 482, 566 P. 2d, at 283.
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Since the investigating homicide detectives knew that
Officer Headricks was seriously injured, began the search
promptly upon their arrival at the apartment, and
searched only for evidence either establishing the
circumstances of death or "relevant to motive and intent
or knowledge (narcotics, e. g.)," id., at 483, 566 P. 2d, at
284, the court found that the warrantless search of the
petitioner's apartment had not violated the Fourth and
Fourteenth Amendments.


4 State v. Sample, 107 Ariz. 407, 489 P. 2d 44;
State ex rel. Berger v. Superior Court, 110 Ariz.
281, 517 P. 2d 1277; State v. Duke, 110 Ariz. 320,
518 P. 2d 570. The Court of Appeals for the Ninth
Circuit reversed the denial of a petition for a writ
of habeas corpus filed by the defendant whose
conviction was upheld in State v. Sample, supra,
on the ground, inter alia, that the warrantless
search of the homicide scene violated the Fourth
and Fourteenth Amendments. Sample v. Eyman,
469 F.2d 819.


[***LEdHR4] [4]We cannot agree. The Fourth
Amendment proscribes all unreasonable searches and
seizures, and it is a cardinal principle that "searches
conducted outside the judicial process, without prior
approval by judge or magistrate, are per se unreasonable
under the Fourth Amendment -- subject only to a few
specifically established and well-delineated exceptions."
[***299] Katz v. United States, 389 U.S. 347, 357
(footnotes omitted); see also South Dakota v. Opperman,
428 U.S. 364, 381 (POWELL, J., concurring); Coolidge
v. New Hampshire, 403 U.S. 443, 481;Vale v. Louisiana,
399 U.S. 30, 34;Terry v. Ohio, 392 U.S. 1, 20;Trupiano v.
United States, 334 U.S. 699, 705. The Arizona Supreme
Court did not hold that the search of the petitioner's
apartment fell within any of the exceptions to the warrant
requirement previously recognized by this Court, but
rather that the search of a homicide scene should be
recognized as an additional exception.


Several reasons are advanced by the State to meet its
"burden [*391] . . . to show the existence of such an
exceptional situation" as to justify creating a new
exception to the warrant requirement. See Vale v.
Louisiana, supra, at 34; United States v. Jeffers, 342 U.S.
48, 51. None of these reasons, however, persuades us of
the validity of the generic exception delineated by the


Arizona Supreme Court.


[***LEdHR5] [5]The first contention is that the search
of the petitioner's apartment did not invade any
constitutionally protected right of privacy. See Katz v.
United States, supra. This argument appears to have two
prongs. On the one hand, the State urges that by shooting
Officer Headricks, Mincey forfeited any reasonable
expectation of privacy in his apartment. We have recently
rejected a similar waiver argument in Michigan v. Tyler,
436 U.S. 499, 505-506; [**2413] it suffices here to say
that this reasoning would impermissibly convict the
suspect even before the evidence against him was
gathered. 5 On the other hand, the State contends that the
police entry to arrest Mincey was so great an invasion of
his privacy that the additional intrusion caused by the
search was constitutionally irrelevant. But this claim is
hardly tenable in light of the extensive nature of this
search. It is one thing to say that one who is legally taken
into police custody has a lessened right of privacy in his
person. See United States v. Edwards, 415 U.S. 800,
808-809; United States v. Robinson, 414 U.S. 218. It is
quite another to argue that he also has a lessened right of
privacy in his entire house. Indeed this very argument
was rejected when it was advanced to support the
warrantless search of a dwelling where a search occurred
as "incident" to the arrest of its occupant. Chimel v.
California, 395 U.S. 752, 766 n. 12. [*392] Thus, this
search cannot be justified on the ground that no
constitutionally protected right of privacy was invaded.


5 Moreover, this rationale would be inapplicable
if a homicide occurred at the home of the victim
or of a stranger, yet the Arizona cases indicate
that a warrantless search in such a case would also
be permissible under the "murder scene
exception." Cf. State v. Sample, supra, at 409,
489 P. 2d, at 46.


[***LEdHR6] [6] [***LEdHR7] [7]The State's second
argument in support of its categorical exception to the
warrant requirement is that a possible homicide presents
an emergency situation demanding [***300] immediate
action. We do not question the right of the police to
respond to emergency situations. Numerous state 6 and
federal 7 cases have recognized that the Fourth
Amendment does not bar police officers from making
warrantless entries and searches when they reasonably
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believe that a person within is in need of immediate aid.
Similarly, when the police come upon the scene of a
homicide they may make a prompt warrantless search of
the area to see if there are other victims or if a killer is
still on the premises. Cf. Michigan v. Tyler, supra, at
509-510. "The need to protect or preserve life or avoid
serious injury is justification for what would be otherwise
illegal absent an exigency or emergency." Wayne v.
[*393] United States, 115 U. S. App. D. C. 234, 241, 318
F.2d 205, 212 (opinion of Burger, J.). And the police
may seize any evidence that is in plain view during the
course of their legitimate emergency activities. Michigan
v. Tyler, supra, at 509-510; Coolidge v. New Hampshire,
403 U.S., at 465-466.


6 E. g., People v. Hill, 12 Cal. 3d 731, 753-757,
528 P. 2d 1, 18-21; Patrick v. State, 227 A. 2d
486, 488-490 (Del.); People v. Brooks, 7 Ill. App.
3d 767, 775-777, 289 N. E. 2d 207, 212-214;
Maxey v. State, 251 Ind. 645, 649-650, 244 N. E.
2d 650, 653-654; Davis v. State, 236 Md. 389,
395-397, 204 A. 2d 76, 80-82; State v. Hardin, 90
Nev. 10, 518 P. 2d 151; State v. Gosser, 50 N. J.
438, 446-448, 236 A. 2d 377, 381-382; People v.
Mitchell, 39 N. Y. 2d 173, 347 N. E. 2d 607; State
v. Pires, 55 Wis. 2d 597, 603-605, 201 N. W. 2d
153, 156-158. Other cases are collected in Note,
The Emergency Doctrine, Civil Search and
Seizure, and the Fourth Amendment, 43 Ford. L.
Rev. 571, 584 n. 102 (1975). See also ALI Model
Code of Pre-Arraignment Procedure § SS 260.5
(Prop. Off. Draft 1975). By citing these cases and
those in the note following, of course, we do not
mean to approve the specific holding of each case.
7 E. g., Root v. Gauper, 438 F.2d 361, 364-365
(CA8); United States v. Barone, 330 F.2d 543
(CA2); Wayne v. United States, 115 U. S. App. D.
C. 234, 238-243, 318 F.2d 205, 209-214 (opinion
of Burger, J.); United States v. James, 408
F.Supp. 527, 533 (SD Miss.); United States ex rel.
Parson v. Anderson, 354 F.Supp. 1060,
1086-1087 (Del.), aff'd, 481 F.2d 94 (CA3); see
Warden v. Hayden, 387 U.S. 294, 298-299;
McDonald v. United States, 335 U.S. 451,
454-456; Johnson v. United States, 333 U.S. 10,
14-15.


[***LEdHR8] [8] [***LEdHR9] [9]But a warrantless


search must be "strictly circumscribed by the exigencies
which justify its initiation," Terry v. Ohio, 392 U.S., at
25-26, and it simply cannot be contended that this search
[**2414] was justified by any emergency threatening life
or limb. All the persons in Mincey's apartment had been
located before the investigating homicide officers arrived
there and began their search. And a four-day search that
included opening dresser drawers and ripping up carpets
can hardly be rationalized in terms of the legitimate
concerns that justify an emergency search.


Third, the State points to the vital public interest in
the prompt investigation of the extremely serious crime
of murder. No one can doubt the importance of this goal.
But the public interest in the investigation of other
serious crimes is comparable. If the warrantless search of
a homicide scene is reasonable, why not the warrantless
search of the scene of a rape, a robbery, or a burglary?
"No consideration relevant to the Fourth Amendment
suggests any point of rational limitation" of such a
doctrine. Chimel v. California, supra, at 766.


[***301] [***LEdHR10] [10] [***LEdHR11]
[11]Moreover, the mere fact that law enforcement may be
made more efficient can never by itself justify disregard
of the Fourth Amendment. Cf. Coolidge v. New
Hampshire, supra, at 481. The investigation of crime
would always be simplified if warrants were unnecessary.
But the Fourth Amendment reflects the view of those who
wrote the Bill of Rights that the privacy of a person's
home and property may not be totally sacrificed in the
name of maximum simplicity in enforcement of the
criminal law. See United States v. Chadwick, 433 U.S. 1,
6-11. For this reason, warrants are [*394] generally
required to search a person's home or his person unless
"the exigencies of the situation" make the needs of law
enforcement so compelling that the warrantless search is
objectively reasonable under the Fourth Amendment.
McDonald v. United States, 335 U.S. 451, 456; Johnson
v. United States, 333 U.S. 10, 14-15. See, e. g., Chimel v.
California, supra (search of arrested suspect and area
within his control for weapons or evidence); Warden v.
Hayden, 387 U.S. 294, 298-300 ("hot pursuit" of fleeing
suspect); Schmerber v. California, 384 U.S. 757, 770-771
(imminent destruction of evidence); see also supra, at
392-393.


[***LEdHR12] [12] [***LEdHR13] [13]Except for the
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fact that the offense under investigation was a homicide,
there were no exigent circumstances in this case, as,
indeed, the Arizona Supreme Court recognized. 115
Ariz., at 482, 566 P. 2d, at 283.There was no indication
that evidence would be lost, destroyed, or removed
during the time required to obtain a search warrant.
Indeed, the police guard at the apartment minimized that
possibility. And there is no suggestion that a search
warrant could not easily and conveniently have been
obtained. We decline to hold that the seriousness of the
offense under investigation itself creates exigent
circumstances of the kind that under the Fourth
Amendment justify a warrantless search.


[***LEdHR3B] [3B]Finally, the State argues that the
"murder scene exception" is constitutionally permissible
because it is narrowly confined by the guidelines set forth
in the decision of the Arizona Supreme Court, see supra,
at 389-390. 8 In light of the extensive search that took
place in this case it may be questioned what protection
the guidelines afford a person in whose home a homicide
or assault occurs. Indeed, these so-called guidelines
[*395] are hardly so rigidly confining as the State seems
to assert. They confer unbridled discretion upon the
individual officer to interpret such terms as "reasonable . .
. search," "serious personal injury with likelihood of
death where there is reason to suspect foul play," and
"reasonable period." It is precisely this kind of
judgmental [**2415] assessment of the reasonableness
and scope of a proposed search that the Fourth
Amendment requires be made by a neutral and [***302]
objective magistrate, not a police officer. See, e. g.,
United States v. United States District Court, 407 U.S.
297, 316; Coolidge v. New Hampshire, supra, at
449-453; Mancusi v. DeForte, 392 U.S. 364, 371; Wong
Sun v. United States, 371 U.S. 471, 481-482.


8 The State also relies on the fact that
observance of these guidelines can be enforced by
a motion to suppress evidence. But the Fourth
Amendment "is designed to prevent, not simply to
redress, unlawful police action." Chimel v.
California, 395 U.S. 752, 766 n. 12.


It may well be that the circumstances described by
the Arizona Supreme Court would usually be
constitutionally sufficient to warrant a search of
substantial scope. But the Fourth Amendment requires
that this judgment in each case be made in the first
instance by a neutral magistrate.


"The point of the Fourth Amendment, which often is
not grasped by zealous officers, is not that it denies law
enforcement the support of the usual inferences which
reasonable men draw from evidence. Its protection
consists in requiring that those inferences be drawn by a
neutral and detached magistrate instead of being judged
by the officer engaged in the often competitive enterprise
of ferreting out crime." Johnson v. United States, supra,
at 13-14.


[***LEdHR1C] [1C] [***LEdHR14A] [14A]In sum,
we hold that the "murder scene exception" created by the
Arizona Supreme Court is inconsistent with the Fourth
and Fourteenth Amendments -- that the warrantless
search of Mincey's apartment was not constitutionally
permissible simply because a homicide had recently
occurred there. 9


9 [***LEdHR14B] [14B]To what extent, if
any, the evidence found in Mincey's apartment
was permissibly seized under established Fourth
Amendment standards will be for the Arizona
courts to resolve on remand.


[*396] II


[***LEdHR2B] [2B]Since there will presumably be
a new trial in this case, 10 it is appropriate to consider
also the petitioner's contention that statements he made
from a hospital bed were involuntary, and therefore could
not constitutionally be used against him at his trial.


10 See also n. 2, supra.


Mincey was brought to the hospital after the shooting
and taken immediately to the emergency room where he
was examined and treated. He had sustained a wound in
his hip, resulting in damage to the sciatic nerve and
partial paralysis of his right leg. Tubes were inserted into
his throat to help him breathe, and through his nose into
his stomach to keep him from vomiting; a catheter was
inserted into his bladder. He received various drugs, and
a device was attached to his arm so that he could be fed
intravenously. He was then taken to the intensive care
unit.


At about eight o'clock that evening, Detective Hust
of the Tucson Police Department came to the intensive
care unit to interrogate him. Mincey was unable to talk
because of the tube in his mouth, and so he responded to
Detective Hust's questions by writing answers on pieces
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of paper provided by the hospital. 11 [***303] Hust told
Mincey he was under arrest for the murder of a police
officer, gave him the warnings required by Miranda v.
Arizona, 384 U.S. 436, and began to ask questions about
the events that had taken place in Mincey's apartment a
few hours earlier. Although Mincey asked repeatedly
that the interrogation stop until he could get a lawyer,
Hust continued to question him until almost midnight.


11 Because of the way in which the interrogation
was conducted, the only contemporaneous record
consisted of Mincey's written answers. Hust
testified that the next day he went over this
document and made a few notes to help him
reconstruct the conversation. In a written report
dated about a week later, Hust transcribed
Mincey's answers and added the questions he
believed he had asked. It was this written report
that was used to cross-examine Mincey at his
subsequent trial.


[*397] [**2416] After a pretrial hearing, see
Jackson v. Denno, 378 U.S. 368, the trial court found that
Mincey had responded to this interrogation voluntarily. 12


When Mincey took the witness stand at his trial his
statements in response to Detective Hust's questions were
used in an effort to impeach his testimony in several
respects. 13 On appeal, the Arizona Supreme Court
indicated its belief that because Detective Hust had failed
to honor Mincey's request for a lawyer, the statements
would have been inadmissible as part of the prosecution's
case in chief. Miranda v. Arizona, supra. But, relying on
Harris v. New York, 401 U.S. 222, and Oregon v. Hass,
420 U.S. 714, it held that since the trial court's finding of
voluntariness was not "[clearly] and [manifestly]"
erroneous the statements were properly used for purposes
of impeachment. 115 Ariz., at 480, 566 P. 2d, at 281.


12 The trial court made no findings of fact, nor
did it make a specific finding of voluntariness,
and the petitioner contends that admission of the
statements therefore violated Jackson v. Denno.
We agree with the Arizona Supreme Court,
however, that the finding of voluntariness
"[appears] from the record with unmistakable
clarity." Sims v. Georgia, 385 U.S. 538, 544. The
petitioner had originally moved to suppress his
written answers to Hust's questions on two
grounds: that they had been elicited in violation of
Miranda v. Arizona, 384 U.S. 436, and that they


had been involuntary. During the hearing, the
prosecution stipulated that the answers would be
used only to impeach the petitioner if he took the
witness stand. Any violation of Miranda thus
became irrelevant. Oregon v. Hass, 420 U.S. 714;
Harris v. New York, 401 U.S. 222. The testimony
and the briefs and arguments of counsel were
thereafter directed solely to whether the answers
had been voluntarily given, and the court
specifically ruled that they would be admissible
for impeachment purposes only. The court thus
necessarily held that Mincey's responses to Hust's
interrogation were voluntary.
13 In light of our holding that Mincey's hospital
statements were not voluntarily given, it is
unnecessary to reach his alternative contention
that their use against him was impermissible
because they were not sufficiently inconsistent
with his trial testimony.


[***LEdHR15] [15] [***LEdHR16] [16]Statements
made by a defendant in circumstances violating the
strictures of Miranda v. Arizona, supra, are admissible
for [*398] impeachment if their "trustworthiness . . .
satisfies legal standards." Harris v. New York, supra, at
224;Oregon v. Hass, supra, at 722. But any criminal trial
use against a defendant of his involuntary statement is a
denial of due process of law "even though there is ample
evidence aside from the confession to support the
conviction." Jackson v. Denno, supra, at 376; [***304]
Haynes v. Washington, 373 U.S. 503, 518;Lynumn v.
Illinois, 372 U.S. 528, 537;Stroble v. California, 343 U.S.
181, 190; see Chapman v. California, 386 U.S. 18, 23
and n. 8. If, therefore, Mincey's statements to Detective
Hust were not "'the product of a rational intellect and a
free will,'" Townsend v. Sain, 372 U.S. 293, 307, quoting
Blackburn v. Alabama, 361 U.S. 199, 208, his conviction
cannot stand. In making this critical determination, we
are not bound by the Arizona Supreme Court's holding
that the statements were voluntary. Instead, this Court is
under a duty to make an independent evaluation of the
record. Davis v. North Carolina, 384 U.S. 737, 741-742;
Haynes v. Washington, supra, at 515-516.


It is hard to imagine a situation less conducive to the
exercise of "a rational intellect and a free will" than
Mincey's. He had been seriously wounded just a few
hours earlier, and had arrived at the hospital "depressed
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almost to the point of coma," according to his attending
physician. Although he had received some treatment, his
condition at the time of Hust's interrogation [**2417]
was still sufficiently serious that he was in the intensive
care unit. 14 He complained to Hust that the pain in his
leg was "unbearable." He was evidently confused and
unable to think clearly about either the events of that
afternoon or the circumstances of his interrogation, since
some [*399] of his written answers were on their face
not entirely coherent. 15 Finally, while Mincey was being
questioned he was lying on his back on a hospital bed,
encumbered by tubes, needles, and breathing apparatus.
He was, in short, "at the complete mercy" of Detective
Hust, unable to escape or resist the thrust of Hust's
interrogation. Cf. Beecher v. Alabama, 389 U.S. 35, 38.


14 A nurse testified at the suppression hearing
that the device used to aid Mincey's respiration
was reserved for "more critical" patients.
Moreover, Mincey apparently remained
hospitalized for almost a month after the shooting.
According to docket entries in the trial court his
arraignment was postponed several times because
he was still in the hospital; he was not arraigned
until November 26, 1974.
15 For example, two of the answers written by
Mincey were: "Do you me Did he give me some
money (no)" and "Every body know Every body."
And Mincey apparently believed he was being
questioned by several different policemen, not
Hust alone; although it was Hust who told Mincey
he had killed a policeman, later in the
interrogation Mincey indicated he thought it was
someone else.


In this debilitated and helpless condition, Mincey
clearly expressed his wish not to be interrogated. As
soon as Hust's questions turned to the details of the
afternoon's events, Mincey wrote: "This is all I can say
without a lawyer." Hust nonetheless continued to
question him, and a nurse who was present suggested it
would be best if Mincey answered. Mincey gave
unresponsive or uninformative answers to several more
questions, and then said again that he did not want to talk
without a lawyer. Hust ignored that request and another
made immediately [***305] thereafter. 16 Indeed,
[**2418] throughout the interrogation [*400] Mincey
vainly asked Hust to desist. Moreover, he complained
several times that he was confused or unable to think
clearly, or that he could answer more accurately [*401]


the next day. 17 But despite Mincey's entreaties to be let
alone, Hust ceased the interrogation only during intervals
when Mincey lost consciousness or received medical
treatment, and after each such interruption returned
relentlessly to his task. The statements at issue were thus
the result of virtually continuous questioning of a
seriously and painfully wounded man on the edge of
consciousness.


16 In his reconstruction of the interrogation, see
n. 11, supra, Hust stated that, after he asked
Mincey some questions to try to identify one of
the other victims, the following ensued:


"HUST: . . . What do you remember that
happened?


"MINCEY: I remember somebody standing
over me saying 'move nigger, move.' I was on the
floor beside the bed.


"HUST: Do you remember shooting anyone
or firing a gun?


"MINCEY: This is all I can say without a
lawyer.


"HUST: If you want a lawyer now, I cannot
talk to you any longer, however, you don't have to
answer any questions if you don't want to. Do
you still want to talk to me?


"MINCEY: (Shook his head in an affirmative
manner.)


"HUST: What else can you remember?


"MINCEY: I'm going to have to put my head
together. There are so many things that I don't
remember I. Like how did they get into the
apartment?


"HUST: How did who get into the
apartment?


"MINCEY: Police.


"HUST: Did you sell some narcotics to the
guy that was shot?


"MINCEY: Do you mean, did he give me
some money?
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"HUST: Yes.


"MINCEY: No.


"HUST: Did you give him a sample?


"MINCEY: What do you call a sample?


"HUST: A small amount of drug or narcotic
to test?


"MINCEY: I can't say without a lawyer.


"HUST: Did anyone say police or narcs when
they came into the apartment?


"MINCEY: Let me get myself together first.
You see, I'm not for sure everything happened so
fast. I can't answer at this time because I don't
think so, but I can't say for sure. Some questions
aren't clear to me at the present time.


"HUST: Did you shoot anyone?


"MINCEY: I can't say, I have to see a
lawyer." (Emphasis supplied.)


While some of Mincey's answers seem
relatively responsive to the questions, it must be
remembered that Hust added the questions at a
later date, with the answers in front of him. See n.
11, supra. The reliability of Hust's report is
uncertain. For example, Hust claimed that
immediately after Mincey first expressed a desire
to remain silent, Hust said Mincey need not
answer any questions but Mincey responded by
indicating that he wanted to continue. There is no
contemporaneous record supporting Hust's
statement that Mincey acted so inconsistently
immediately after asserting his wish not to
respond further, nor did the nurse who was
present during the interrogation corroborate Hust.
The Arizona Supreme Court apparently
disbelieved Hust in this respect, since it stated that
"after each indication from [Mincey] that he
wanted to consult an attorney or that he wanted to
stop answering questions, the police officer
continued to question [him]." 115 Ariz., at 479,
566 P. 2d, at 280 (emphasis supplied).
17 In addition to the statements quoted in n. 16,
supra, Mincey wrote at various times during the
interrogation: "There are a lot of things that aren't


clear," "Thats why I have to have time to redo
everything that happened in my mind," and "I'm
not sure as of now." He also wrote: "If its possible
to get a lawyer now. We can finish the talk. He
could direct me in the right direction where as
without a lawyer I might saw something thinking
that it means something else." And at another
point he wrote: "Lets rap tomarrow. face to face.
I can't give facts. If something happins that I
don't know about." Before the interrogation
ended, Mincey made two further requests for a
lawyer.


[***LEdHR17] [17]There were not present in this
[***306] case some of the gross abuses that have led the
Court in other cases to find confessions involuntary, such
as beatings, see Brown v. Mississippi, 297 U.S. 278, or
"truth serums," see Townsend v. Sain, 372 U.S. 293. But
"the blood of the accused is not the only hallmark of an
unconstitutional inquisition." Blackburn v. Alabama, 361
U.S., at 206.Determination of whether a statement is
involuntary "requires more than a mere color-matching of
cases." Reck v. Pate, 367 U.S. 433, 442. It requires
careful evaluation of all the circumstances of the
interrogation. 18


18 E. g., Boulden v. Holman, 394 U.S. 478, 480;
Clewis v. Texas, 386 U.S. 707, 708; Haynes v.
Washington, 373 U.S. 503, 513-514.


[***LEdHR2C] [2C]It is apparent from the record in
this case that Mincey's statements were not "the product
of his free and rational choice." Greenwald v. Wisconsin,
390 U.S. 519, 521. To the contrary, the undisputed
evidence makes clear that Mincey wanted not to answer
Detective Hust. But Mincey was weakened by pain and
shock, isolated from family, friends, and legal counsel,
and barely conscious, and his will was simply [*402]
overborne. Due process of law requires that statements
obtained as these were cannot be used in any way against
a defendant at his trial.


III


For the foregoing reasons, the judgment of the
Arizona Supreme Court is reversed, and the case is
remanded for further proceedings not inconsistent with
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this opinion.


It is so ordered.


CONCUR BY: MARSHALL; REHNQUIST (In Part)


CONCUR


MR. JUSTICE MARSHALL, with whom MR.
JUSTICE BRENNAN joins, concurring.


I join the opinion of the Court, which holds that
petitioner's rights under the Fourth and Fourteenth
Amendments have been violated. I write today to
emphasize a point that is illustrated by the instant case,
but that applies more generally to all cases in which we
are asked to review Fourth Amendment issues arising out
of state criminal convictions.


It is far from clear that we would have granted
certiorari solely to resolve the involuntary-statement issue
in this case, for that could have been resolved on federal
habeas corpus. With regard to the Fourth Amendment
issue, however, we had little choice but to grant review,
because our decision in Stone v. Powell, 428 U.S. 465
(1976), precludes federal habeas consideration of such
issues. In Stone the Court held that, "where the State has
provided an opportunity for full and fair litigation of a
Fourth Amendment [**2419] claim, a state prisoner may
not be granted federal habeas corpus relief on the ground
that evidence obtained in an unconstitutional search or
seizure was introduced at his trial." Id., at 494 (footnotes
omitted). Because of this holding, petitioner would not
have [***307] been able to present to a federal habeas
court the Fourth Amendment claim that the Court today
unanimously upholds.


The additional responsibilities placed on this Court
in the wake of Stone become apparent upon examination
of decisions [*403] of the Arizona Supreme Court on
the Fourth Amendment issue presented here. The
Arizona court created its "murder scene exception" in a
1971 case. State v. Sample, 107 Ariz. 407, 409-410, 489
P. 2d 44, 46-47. A year later, when the defendant in that
case sought federal habeas corpus relief, the United
States Court of Appeals for the Ninth Circuit ruled, as we
do today, that the exception could not be upheld under
the Fourth Amendment. Sample v. Eyman, 469 F.2d 819,
821-822 (1972). When the Arizona Supreme Court next
gave plenary consideration to the issue, prior to our
decision in Stone, it apparently felt bound by the Ninth


Circuit's Sample decision, although it found the case
before it to be distinguishable. State v. Duke, 110 Ariz.
320, 324, 518 P. 2d 570, 574 (1974). 1


1 In its Mincey opinion, 115 Ariz. 472, 482, 566
P. 2d 273, 283 (1977), the Arizona Supreme
Court indicated that one case other than Sample
and Duke involved the murder-scene exception.
State ex rel. Berger v. Superior Court, 110 Ariz.
281, 517 P. 2d 1277 (1974). The two-sentence
opinion in the latter case, however, provides no
explanation of the underlying facts and does not
cite to either the Arizona court's or the Ninth
Circuit's decision in Sample. There is thus no
way to determine whether the situation in Berger
was in any way comparable to those in Sample,
Duke, and Mincey, nor any way to determine
whether the Berger court simply disregarded the
Ninth Circuit's Sample decision or instead, as in
Duke (decided just two weeks after Berger),
viewed Sample as distinguishable.


When the Arizona Supreme Court rendered its
decision in the instant case, however, it took a different
approach. The decision, issued nearly a year after Stone,
merely noted that the Ninth Circuit had "disagreed" with
the Arizona court's view of the validity of the
murder-scene exception. 115 Ariz. 472, 482 n. 4, 566 P.
2d 273, 283 n. 4 (1977). It thus created an effective
"conflict" for us to resolve. Cf. this Court's Rule 19
(1)(b). If certiorari had not been granted, we would have
left standing a decision of the State's highest court on a
question of federal constitutional law that had been
resolved in a directly opposing way by the highest federal
court having [*404] special responsibility for the State.
Regardless of which court's view of the Constitution was
the correct one, such nonuniformity on Fourth
Amendment questions is obviously undesirable; it is as
unfair to state prosecutors and judges -- who must make
difficult determinations regarding what evidence is
subject to exclusion -- as it is to state criminal defendants.


Prior to Stone v. Powell, there would have been no
need to grant certiorari in a case such as this, since the
federal habeas remedy would have been available to the
defendant. Indeed, prior to Stone petitioner here probably
would not even have had to utilize federal habeas, since
the Arizona courts were at that earlier time more inclined
to follow the federal constitutional pronouncements of
the Ninth Circuit, as discussed above. But Stone
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eliminated the habeas remedy with regard to Fourth
Amendment violations, thus allowing state-court rulings
to diverge from lower federal-court rulings on these
issues [***308] and placing a correspondingly greater
burden on this Court to ensure uniform federal law in the
Fourth Amendment area.


At the time of Stone my Brother BRENNAN wrote
that "institutional constraints totally preclude any
possibility that this Court can adequately oversee whether
state courts have properly applied federal law." 428 U.S.,
at 526 (dissenting opinion); see id., at 534. Because of
these constraints, we will often be faced with a Hobson's
choice in cases of less than national significance that
could [**2420] formerly have been left to the lower
federal courts: either to deny certiorari and thereby let
stand divergent state and federal decisions with regard to
Fourth Amendment rights; or to grant certiorari and
thereby add to our calendar, which many believe is
already overcrowded, cases that might better have been
resolved elsewhere. In view of this problem and others, 2


I hope that the [*405] Court will at some point
reconsider the wisdom of Stone v. Powell. 3


2 The Stone holding has not eased the burden on
the lower federal courts as much as the Stone
majority might have hoped, since those courts
have had to struggle over what this Court meant
by "an opportunity for full and fair litigation of a
Fourth Amendment claim," 428 U.S., at 494. See,
e. g., Gates v. Henderson, 568 F.2d 830 (CA2
1977); United States ex rel. Petillo v. New Jersey,
562 F.2d 903 (CA3 1977); O'Berry v. Wainwright,
546 F.2d 1204 (CA5 1977).
3 A bill currently pending in the Congress would
have the effect of overruling Stone v. Powell. S.
1314, 95th Cong., 1st Sess. (1977); see 123 Cong.
Rec. 11347-11353 (1977).


DISSENT BY: REHNQUIST (In Part)


DISSENT


MR. JUSTICE REHNQUIST, concurring in part and
dissenting in part.


Petitioner was indicted for murder, assault, and three
counts of narcotics offenses. He was convicted on all


charges. On appeal, the Supreme Court of Arizona
reversed all but the narcotics convictions. 115 Ariz. 472,
566 P. 2d 273 (1977). In his petition for certiorari,
petitioner challenged the introduction of evidence
material to his narcotics convictions that was seized
during a lengthy warrantless search of his apartment.
Petitioner also challenged on voluntariness grounds the
introduction of various statements made to the police
relating to the murder charge. We granted certiorari, 434
U.S. 902, and the Court today reverses the Supreme Court
of Arizona on both issues. While I agree with the Court
that the warrantless search was not justifiable on the
grounds advanced by the Arizona Supreme Court, I
dissent from the Court's holding that Mincey's statements
were involuntary and thus inadmissible.


I


I join Part I of the Court's opinion. As the Supreme
Court of Arizona recognized, the four-day warrantless
search of petitioner's apartment did not, on the facts
developed at trial, "fit within [any] usual 'exigent
circumstances' exception." 115 Ariz., at 482, 566 P. 2d,
at 283. Instead, the State of [*406] Arizona asks us to
adopt a separate "murder scene" exception to the warrant
requirement and the Court, for the reasons stated in its
opinion, correctly rejects this invitation.


I write separately on this issue only to emphasize that
the question of what, if any, evidence was seized
[***309] under established Fourth Amendment standards
is left open for the Arizona courts to resolve on remand.
Ante, at 395 n. 9. Much of the evidence introduced by
the State at trial was apparently removed from the
apartment the same day as the shooting. App. 40. And
the State's brief suggests that some evidence -- for
example, blood on the floor -- required immediate
examination. Brief for Respondent 70-71. The question
of what evidence would have been "lost, destroyed, or
removed" if a warrant had been obtained, ante, at 394,
otherwise required an immediate search, or was in plain
view should be considered on remand by the Arizona
courts.


In considering whether exigencies required the
search for or seizure of particular evidence, the previous
events within the apartment cannot be ignored. I agree
with the Court that the police's entry to arrest Mincey,
followed by the shooting and the search for victims, did
not justify the later four-day search of the apartment.
Ante, at 391-392. But the constitutionality of a particular
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search is a question of reasonableness and depends on "a
balance between the public interest and the individual's
right to personal security free from arbitrary interference
by law officers." United States v. Brignoni-Ponce, 422
U.S. 873, 878 [**2421] (1975). See Terry v. Ohio, 392
U.S. 1, 19 (1968). In Pennsylvania v. Mimms, 434 U.S.
106 (1977), we held that once a motor vehicle had been
lawfully detained for a traffic violation, police officers
could constitutionally order the driver out of the vehicle.
In so holding, we emphasized that the challenged
intrusion was "occasioned not by the initial stop of the
vehicle, which was admittedly justified, but by the order
to get out of the car. We think this additional intrusion
can only be described as de minimis." [*407] Id., at
111. Similarly, in the instant case, the prior intrusions
occasioned by the shooting and the police's response
thereto may legitimize a search under some exigencies
that in tamer circumstances might not permit a search.


II


The Court in Part II of its opinion advises the
Arizona courts on the admissibility of certain statements
made by Mincey that are relevant only to the murder
charge. Because Mincey's murder conviction was
reversed by the Arizona Supreme Court, and it is not
certain that there will be a retrial, I would not reach this
issue. Since the Court addresses the issue, however, I
must register my disagreement with its conclusion.


Before trial, Mincey moved to suppress as
involuntary certain statements that he had made while
confined in an intensive care unit some hours after the
shooting. As the Court acknowledges, the trial court
found "'with unmistakable clarity'" that the statements
were voluntary, ante, at 397 n. 12, and the Supreme Court
of Arizona unanimously affirmed. 115 Ariz., at 479-480,
566 P. 2d, at 280-281. This Court now disagrees and
holds that "Mincey's statements were not 'the product of
his free and rational choice'" and therefore "cannot be
used in any way against [him] at [***310] his trial."
Ante, at 401, 402. Because I believe that the Court both
has failed to accord the state-court finding the deference
that the Court has always found such findings due and
also misapplied our past precedents, I dissent.


As the Court notes, ante, at 398, past cases of this
Court hold that a state-court finding as to voluntariness
which is "not fairly supported by the record cannot be
conclusive of federal rights." Townsend v. Sain, 372 U.S.
293, 316 (1963) (emphasis added). Instead, these cases


require the Court to "make an independent determination
on the undisputed facts." Stroble v. California, 343 U.S.
181, 190 (1952) (emphasis added); [*408] Malinski v.
New York, 324 U.S. 401, 404 (1945). It is well
established that, "for purposes of review in this Court, the
determination of the trial judge or of the jury will
ordinarily be taken to resolve evidentiary conflicts and
may be entitled to some weight even with respect to the
ultimate conclusion on the crucial issue of voluntariness."
Haynes v. Washington, 373 U.S. 503, 515 (1963). See
Lisenba v. California, 314 U.S. 219, 238 (1941);
Blackburn v. Alabama, 361 U.S. 199, 205, and n. 5
(1960). Such deference, particularly on the resolution of
evidentiary conflicts, "is particularly apposite because the
trial judge and jury are closest to the trial scene and thus
afforded the best opportunity to evaluate contradictory
testimony." Haynes, supra, at 516.


The Court in this case, however, ignores entirely
some evidence of voluntariness and distinguishes away
yet other testimony. There can be no discounting that
Mincey was seriously wounded and laden down with
medical equipment. Mincey was certainly not able to
move about and, because of the breathing tube in his
mouth, had to answer Detective Hust's questions on
paper. But the trial court was certainly not required to
find, as the Court would imply, that Mincey was "a
seriously and painfully wounded man on the edge of
consciousness." Ante, at 401. Nor is it accurate to
[**2422] conclude that Detective Hust "ceased the
interrogation only during intervals when Mincey lost
consciousness or received medical treatment, and after
each such interruption returned relentlessly to his task."
Ibid.


As the Arizona Supreme Court observed in affirming
the trial court's finding of voluntariness, Mincey's nurse


"testified that she had not given [Mincey] any medication
and that [he] was alert and able to understand the officer's
questions. . . . She said that [Mincey] was in moderate
pain but was very cooperative with everyone. The
interrogating officer also testified that [Mincey] did not
appear to be under the influence of drugs and that [*409]
[his] answers were generally responsive to the questions."
115 Ariz., at 480, 566 P. 2d, at 281.


See App. 50-51 (testimony of Detective Hust), 63 and 66
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(testimony of Nurse Graham). 1 The uncontradicted
[***311] testimony of Detective Hust also reveals a
questioning that was far from "relentless." While the
interviews took place over a three-hour time span, the
interviews were not "very long; probably not more than
an hour total for everything." Id., at 59. Hust would
leave the room whenever Mincey received medical
treatment "or if it looked like he was getting a little bit
exhausted." Ibid. According to Detective Hust, Mincey
never "[lost] consciousness at any time." Id., at 58.


1 The Supreme Court of Arizona also
emphasized "the fact that [Mincey] was able to
write his answers in a legible and fairly sensible
fashion." 115 Ariz., at 480 n. 3, 566 P. 2d, at 281
n. 3. The Court concedes that "Mincey's answers
seem relatively responsive to the questions," ante,
at 400 n. 16, but chooses to ignore this evidence
on the ground that the "reliability of Hust's report
is uncertain." Ibid. Despite the contrary
impression given by the Court, ibid., the Arizona
Supreme Court's opinion casts no doubt on the
testimony or report of Detective Hust. The Court
is thus left solely with its own conclusion as to the
reliability of various witnesses based on a
re-examination of the record on appeal.


As the Court openly concedes, there were in this case
none of the "gross abuses that have led the Court in other
cases to find confessions involuntary, such as beatings . .
. or 'truth serums.'" Ante, at 401. Neither is this a case,
however, where the defendant's will was "simply
overborne" by "mental coercion." Cf. Blackburn v.
Alabama, supra, at 206; Davis v. North Carolina, 384
U.S. 737, 741 (1966); Greenwald v. Wisconsin, 390 U.S.
519, 521 (1968). As the Supreme Court of Arizona
observed, it was the testimony of both Detective Hust and
Nurse Graham "that neither mental or physical force nor
abuse was used on [Mincey] . . . . Nor were any promises
made." 115 Ariz., at 480, 566 P. 2d, at 281. See App.
58-59 (testimony of Detective Hust) and 63 (testimony of
Nurse Graham). According to Mincey's own testimony,
he wanted [*410] to help Hust "the best I could" and
tried to answer each question "to the best of my
recollection at the time that this was going on." Id., at 86.
Mincey did not claim that he felt compelled by Detective
Hust to answer the questions propounded. 2 Cf.
Greenwald, supra, at 521.


2 While Mincey asked at several points to see a


lawyer, he also expressed his willingness to
continue talking to Detective Hust even without a
lawyer. See ante, at 399-400, n. 16. As the Court
notes, since Mincey's statements were not used as
part of the prosecution's case in chief but only in
impeachment, any violation of Miranda v.
Arizona, 384 U.S. 436 (1966), was irrelevant. See
Harris v. New York, 401 U.S. 222 (1971); Oregon
v. Hass, 420 U.S. 714 (1975).


By all of these standards enunciated in our previous
cases, I think the Court today goes too far in substituting
its own judgment for the judgment of a trial court and the
highest court of a State, both of which decided these
disputed issues differently than does this Court, and both
of which were a good deal closer to the factual
occurrences than is this Court. Admittedly we may not
abdicate our duty to decide questions of constitutional
law under the guise of wholly remitting to state courts the
function [**2423] of factfinding which is a necessary
ingredient of the process of constitutional decision. But
the authorities previously cited likewise counsel us
against going to the other extreme, and attempting to
extract from a cold record bits and pieces of evidence
which [***312] we then treat as the "facts" of the case.
I believe that the trial court was entitled to conclude that,
notwithstanding Mincey's medical condition, his
statements in the intensive care unit were admissible.
The fact that the same court might have been equally
entitled to reach the opposite conclusion does not justify
this Court's adopting the opposite conclusion.


I therefore dissent from Part II of the Court's opinion.
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DISPOSITION: 98 Ariz. 18, 401 P. 2d 721; 15 N. Y.
2d 970, 207 N. E. 2d 527; 16 N. Y. 2d 614, 209 N. E. 2d
110; 342 F.2d 684, reversed; 62 Cal. 2d 571, 400 P. 2d
97, affirmed.


SUMMARY:


The instant cases deal with the admissibility of
statements obtained from an individual who is subjected
to custodial police interrogation, and the necessity for
procedures which assure that the individual is accorded
his privilege against self-incrimination. Without specific
concentration on the facts of these cases, the Supreme
Court of the United States, in an opinion by Warren, Ch.
J., expressing the views of five members of the Court,
laid down the governing principles, the most important of
which is that, as a constitutional prerequisite to the
admissibility of such statements, the suspect must, in the
absence of a clear, intelligent waiver of the constitutional
rights involved, be warned prior to questioning that he


has a right to remain silent, that any statement he does
make may be used as evidence against him, and that he
has a right to the presence of an attorney, either retained
or appointed. Clark, J., dissenting in part and concurring
in part, expressed the view that the admissibility of a
confession obtained by custodial interrogation should
depend on the "totality of circumstances." Harlan,
Stewart, and White, JJ., dissented, expressing the view, in
an opinion written by Mr. Justice Harlan, that the
decision of the Court represents poor constitutional law
and entails harmful conseque es for the country at large,
and in an opinion written by Mr. Justice White, that the
proposition that the privilege against self-incrimination
forbids in-custody interrogations without the warnings
specified above and without a clear waiver of counsel has
no significant support in the history of the privilege or in
the language of the Fifth Amendment.


In No. 759 the defendant was arrested by the police
and taken to a special interrogation room where he signed
a confession which contained a typed paragraph stating
that the confession was made voluntarily with full
knowledge of his legal rights and with the understanding
that any statement he made might be used against him. At
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his trial in an Arizona state court, at which the confession
was admitted in evidence, he was convicted of
kidnapping and rape. On appeal, the Supreme Court of
Arizona affirmed. (98 Ariz 18, 401 P2d 721.) On
certiorari, the Supreme Court of the United States
reversed, holding that defendant's confession was
inadmissible because he was not in any way apprised of
his right to counsel nor was his privilege against
self-incrimination effectively protected in any other
manner. Clark, J., and Harlan, Stewart, and White, JJ.,
dissented.


In No. 760 the defendant made an oral confession to
the police after interrogation in the afternoon, and then
signed an inculpatory statement upon being questioned
by an assistant district attorney later the same evening. At
his trial in a New York State court on a charge of
robbery, the defense was precluded from making any
showing that warnings of his right to counsel and his
right to be silent had not been given. His conviction was
affirmed by the Appellate Division, Second Department
(21 App Div 2d 752, 252 NYS2d 19), and by the Court of
Appeals (15 NY2d 970, 259 NYS2d 857, 207 NE2d 527,
remittitur amended, 16 NY2d 614, 261 NYS2d 65, 209
NE2d 110.) On certiorari, the Supreme Court of the
United States reversed on the ground that the defendant
was not warned of any of his rights before the
questioning by the police and by the assistant district
attorney, and that no other steps were taken to protect
these rights. Clark, J., and Harlan, Stewart, and White,
JJ., dissented.


In No. 761 the defendant was arrested by Kansas
City police as a suspect in Kansas City robberies, and
was interrogated in the private interview room of the
police department for a lengthy period. He was then
handed over to the FBI and interrogated by three special
agents, who after some 2 hours obtained two signed
confessions to each of two California robberies (federal
offenses). At his trial in the United States District Court
for the Northern District of California, at which the
confessions obtained by the FBI were admitted in
evidence, he was convicted of the California robberies,
and his conviction was affirmed by the Court of Appeals
for the Ninth Circuit. (342 F2d 684.) On certiorari, the
Supreme Court of the United States reversed on the
ground that the defendant did not knowingly and
intelligently waive his right to remain silent and his right
to consult with counsel prior to the time he made the
confessions, since the interrogations, though conducted


by two legally distinct law enforcement authorities, had
the impact on him of a continuous period of questioning.
Clark, J., and Harlan, Stewart, and White, JJ., dissented
in separate opinion.


In No. 584 local California police held the defendant
in the station for 5 days and interrogated him on nine
separate occasions before they secured his confession,
defendant denying the alleged offenses through eight of
the interrogations. At his trial in a California state court
on a charge of kidnapping to commit robbery, rape, and
murder, his confession was introduced in evidence. He
was convicted, but on appeal the Supreme Court of
California reversed, holding that the confession was not
admissible because defendant should have been advised
of his right to remain silent and of his right to counsel.
(62 Cal 2d 571, 43 Cal Rptr 201, 400 P2d 97.) On
certiorari, the Supreme Court of the United States
affirmed on the ground that the Court would not presume
that the defendant had been effectively apprised of his
rights, on a record which did not show that any warnings
had been given or that any effective alternative had been
employed. Clark, J., concurred in the result. Harlan,
Stewart, and White, JJ., dissented.


LAWYERS' EDITION HEADNOTES:


[***LEdHN1]


EVIDENCE §680


statements made at custodial interrogation --
admissibility --


Headnote:[1]


The prosecution may not use statements, whether
exculpatory or inculpatory, stemming from custodial
interrogation of the defendant unless it demonstrates the
use of procedural safeguards effective to secure the
privilege against self-incrimination; "custodial
interrogation" is questioning initiated by law enforcement
officers after a person has been taken into custody or
otherwise deprived of his freedom of action in any
significant way.


[***LEdHN2]


CRIMINAL LAW §46.3


WITNESSES §88.5
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WITNESSES §94


rights of accused -- warning by police --


Headnote:[2A][2B]


As a constitutional prerequisite to any questioning,
an individual held for interrogation by a law enforcement
officer must be warned, in clear and unequivocal terms,
that he has a right to remain silent, that any statement he
does make may be used as evidence against him, and that
he has a right to the presence of an attorney, either
retained or appointed.


[***LEdHN3]


CRIMINAL LAW §46.7


WITNESSES §94.5


right to counsel and to be silent -- waiver --


Headnote:[3]


A defendant may waive effectuation of his rights to
remain silent and to be assisted by counsel at a custodial
police interrogation, provided the waiver is made
voluntarily, knowingly, and intelligently.


[***LEdHN4]


CRIMINAL LAW §46.4


police interrogation -- right to counsel --


Headnote:[4]


If an individual held for interrogation by a law
enforcement officer indicates in any manner and at any
stage of the process that he wishes to consult with an
attorney before speaking, there can be no questioning.


[***LEdHN5]


WITNESSES §88.5


self-incrimination -- police interrogation --


Headnote:[5A][5B]


If an individual held for interrogation by police
indicates in any manner, at any time prior to or during
questioning, that he wishes to remain silent, the
interrogation must cease.


[***LEdHN6]


WITNESSES §94.5


privilege against self-incrimination -- waiver --


Headnote:[6A][6B]


The mere fact that an individual held for
interrogation by a law enforcement officer may have
answered some questions or volunteered some statements
on his own does not deprive him of the right to refrain
from answering any further inquiries until he has
consulted with an attorney and thereafter consents to be
questioned.


[***LEdHN7]


EVIDENCE §682


confession --


Headnote:[7]


Coercion in obtaining a confession from an accused
can be mental as well as physical.


[***LEdHN8]


EVIDENCE §683


confession while in custody --


Headnote:[8A][8B]


Even though not involuntary in traditional terms, a
confession is involuntary where it is obtained by a law
enforcement officer by way of incommunicado
interrogation, in an environment created for no purpose
other than to subjugate the individual to the will of his
examiner.


[***LEdHN9]


EVIDENCE §683


statements made in custody -- voluntariness --


Headnote:[9]


Unless adequate protective devices are employed to
dispel the compulsion inherent in custodial surroundings,
no statement obtained from a person held for
interrogation by a law enforcement officer can truly be
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the product of his free choice.


[***LEdHN10]


WITNESSES §72


self-incrimination --


Headnote:[10]


The privilege against self-incrimination is as broad
as the mischief against which it seeks to guard.


[***LEdHN11]


WITNESSES §72


self-incrimination --


Headnote:[11]


The privilege against self-incrimination has come
rightfully to be recognized in part as an individual's
substantive right, a right to a private enclave where he
may lead a private life.


[***LEdHN12]


WITNESSES §72


self-incrimination --


Headnote:[12]


The privilege against self-incrimination, the essential
mainstay of the American adversary system, has its
constitutional foundation in the respect a government,
state or federal, must accord to the dignity and integrity
of its citizens.


[***LEdHN13]


WITNESSES §88


privilege against self-incrimination -- of accused --


Headnote:[13]


The American accusatory system of criminal justice
demands that the government seeking to punish an
individual produce the evidence against him by its own
independent labors, rather than by the expedient of
compelling it from his own mouth.


[***LEdHN14]


WITNESSES §72


self-incrimination --


Headnote:[14]


The privilege against self-incrimination is satisfied
only when the person is guaranteed the right to remain
silent unless he chooses to speak in the unfettered
exercise of his own will.


[***LEdHN15]


WITNESSES §72


self-incrimination --


Headnote:[15]


The privilege against self-incrimination is accorded a
liberal construction.


[***LEdHN16]


WITNESSES §88.5


self-incrimination -- police interrogation --


Headnote:[16]


All of the principles embodied in the privilege
against self-incrimination apply to informal compulsion
exerted by law enforcement officers during in- custody
questioning of a suspect.


[***LEdHN17]


CONSTITUTIONAL LAW §840.5


due process -- involuntary confession --


Headnote:[17A][17B]


A defendant's constitutional rights are violated if his
conviction, in a federal or state court, is based, in whole
or in part, on an involuntary confession, regardless of its
truth or falsity; this is so even if there is ample evidence
aside from the confession to support the conviction.


[***LEdHN18]


CRIMINAL LAW §74
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HABEAS CORPUS §21


involuntary confession -- postconviction remedies --


Headnote:[18A][18B]


Whether his conviction was in a federal or state
court, a defendant may secure a postconviction hearing
based on the alleged involuntary character of his
confession, provided he meets the procedural
requirements.


[***LEdHN19]


EVIDENCE §682


confession while in custody --


Headnote:[19]


The substantive and procedural safeguards
surrounding admissibility of confessions in state cases
encompass all interrogation practices which are likely to
exert such pressure upon an individual as to disable him
from making a free and rational choice.


[***LEdHN20]


CRIMINAL LAW §46.6


EVIDENCE §680


preventing attorney from consulting with client --


Headnote:[20A][20B]


The police's preventing an attorney from consulting
with his client in custody constitutes, independently of
any other constitutional proscription, a violation of the
Sixth Amendment right to the assistance of counsel, and
excludes any statement obtained in the wake of such
action.


[***LEdHN21]


WITNESSES §88.5


self-incrimination -- presence of counsel --


Headnote:[21]


The presence of counsel in an in-custody police
interrogation is an adequate protective device necessary
to make the process of interrogation conform to the


dictates of the privilege against self-incrimination; his
presence insures that statements made in the
government-established atmosphere are not the product
of compulsion.


[***LEdHN22]


CRIMINAL LAW §46.3


right to counsel --


Headnote:[22]


An accused's pretrial right to counsel protects his
rights at trial.


[***LEdHN23]


WITNESSES §73


privilege against self-incrimination -- proceedings to
which it applies --


Headnote:[23]


The Fifth Amendment privilege against
self-incrimination is available outside of criminal court
proceedings and serves to protect persons in a setting in
which their freedom of action is curtailed, from being
compelled to incriminate themselves.


[***LEdHN24]


WITNESSES §88.5


self-incrimination -- police interrogation --


Headnote:[24A][24B]


It is impermissible to penalize an individual for
exercising his Fifth Amendment privilege against
self-incrimination when he is under police custodial
interrogation.


[***LEdHN25]


TRIAL §32


accused's silence -- comment by prosecution --


Headnote:[25A][25B]


The prosecution may not use at trial the fact that an
individual stood mute, or claimed his privilege against
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self-incrimination, in the face of an accusation made at a
police custodial interrogation.


[***LEdHN26]


WITNESSES §88.5


self-incrimination -- necessity of warning --


Headnote:[26]


The constitutional requirement that, as a prerequisite
to any questioning, an individual held for interrogation by
a law enforcement officer has the right to remain silent
does not depend upon whether he is aware of his rights
without a warning being given.


[***LEdHN27]


CRIMINAL LAW §46.4


right to counsel -- at police interrogation --


Headnote:[27]


The need for counsel to protect the Fifth Amendment
privilege against self-incrimination comprehends not
merely a right to consult with counsel prior to
questioning by a law enforcement officer, but also to
have counsel present during any questioning, if the
accused so desires.


[***LEdHN28]


CRIMINAL LAW §46.3


CRIMINAL LAW §46.7


right to counsel -- at police interrogation -- request --


Headnote:[28]


While a request for a lawyer made by an individual
held for interrogation by a law enforcement officer
affirmatively secures his right to have one, his failure to
ask for a lawyer does not constitute a waiver.


[***LEdHN29]


CRIMINAL LAW §46.5


WITNESSES §88.5


assistance of counsel -- at police interrogation --


Headnote:[29]


Where the assistance of counsel is a constitutional
requisite, the right to be furnished counsel does not
depend on a request for the assistance of counsel; this
proposition applies with equal force in the context of
providing counsel to protect an accused's Fifth
Amendment privilege against self-incrimination in the
face of in-custody police interrogation.


[***LEdHN30]


CRIMINAL LAW §46.3


right to counsel -- necessity of warning accused --


Headnote:[30]


The absolute requirement of informing a person held
for interrogation by a law enforcement officer of his right
to consult with a lawyer and to have the lawyer with him
during interrogation cannot be met by any amount of
circumstantial evidence that he may have been aware of
this right.


[***LEdHN31]


CRIMINAL LAW §46.5


indigent's right to counsel -- at police interrogation --


Headnote:[31]


If an individual held for interrogation by a law
enforcement officer requests the assistance of counsel,
the authorities cannot rationally ignore or deny his
request on the basis that he does not have or cannot
afford a retained attorney; the financial ability of the
individual has no relationship to the scope of his rights in
this situation.


[***LEdHN32]


WITNESSES §72


self-incrimination --


Headnote:[32]


The privilege against self-incrimination secured by
the Federal Constitution applies to all individuals, the
indigent as well as the affluent.
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[***LEdHN33]


CRIMINAL LAW §46.5


right to counsel -- indigents --


Headnote:[33]


In order fully to apprise a person held for
interrogation by a law enforcement officer of the extent
of his rights, it is necessary to warn him not only that he
has a right to consult with an attorney, but also that if he
is indigent a lawyer will be appointed to represent him.


[***LEdHN34]


CRIMINAL LAW §46.5


duty to appoint counsel -- indigents --


Headnote:[34A][34B]


While a warning that an indigent may have counsel
appointed need not be given to a person who is known to
have an attorney or to have ample funds to secure one,
the expedient of giving a warning is too simple, and the
rights involved too important, to engage in ex post facto
inquiries into financial ability where there is any doubt at
all on that score.


[***LEdHN35]


WITNESSES §88.5


WITNESSES §94.5


self-incrimination -- police interrogation -- waiver --


Headnote:[35A][35B]


If an individual held for interrogation by police
indicates his desire to remain silent, but has an attorney
present, there may be some circumstances in which
further questioning would be permissible; in the absence
of evidence of overbearing, statements then made in the
presence of counsel might be free of the compelling
influence of the interrogation process and might fairly be
construed as a waiver of the privilege for purposes of the
statement.


[***LEdHN36]


CRIMINAL LAW §46.4


right to counsel -- at police interrogation --


Headnote:[36]


If an individual held for interrogation by police states
that he wants an attorney, the interrogation must cease
until an attorney is present; at that time, the individual
must have an opportunity to confer with the attorney and
to have him present during any subsequent questioning.


[***LEdHN37]


CRIMINAL LAW §46.3


WITNESSES §88.5


right to counsel --


Headnote:[37]


If an individual held for interrogation by police
cannot obtain an attorney, and he indicates that he wants
one before speaking to police, they must respect his
decision to remain silent.


[***LEdHN38]


CRIMINAL LAW §46.5


WITNESSES §88.5


right to counsel -- police investigation --


Headnote:[38]


If authorities conclude that they will not provide
counsel for an individual held for interrogation by police
during a reasonable period of time in which investigation
in the field is carried out, they may do so without
violating the person's Fifth Amendment privilege against
self- incrimination, so long as they do not question him
during that time.


[***LEdHN39]


EVIDENCE §419


waiver -- burden of proof --


Headnote:[39]


If the interrogation of an individual held by police
continues without the presence of an attorney, and a
statement is taken, a heavy burden rests on the
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government to demonstrate that the defendant knowingly
and intelligently waived his privilege against
self-incrimination and his right to retained or appointed
counsel.


[***LEdHN40]


CRIMINAL LAW §46.7


EVIDENCE §419


WITNESSES §94.5


privilege against self-incrimination -- right to
counsel -- waiver --


Headnote:[40]


While an express declaration that an individual held
for interrogation by police is willing to make a statement
and does not want an attorney, followed closely by the
statement, could constitute a waiver of the privilege
against self-incrimination and the right to counsel, a valid
waiver will not be presumed simply from the silence of
the individual after warnings are given by police, or
simply from the fact that a confession was eventually
obtained.


[***LEdHN41]


CRIMINAL LAW §46.7


assistance of counsel -- presumption -- waiver --


Headnote:[41]


Presuming waiver of counsel from a silent record is
impermissible; the record must show, or there must be an
allegation and evidence which show, that an accused was
offered counsel, but intelligently and understandingly
rejected the offer.


[***LEdHN42]


EVIDENCE §980


privilege against self-incrimination -- waiver --


Headnote:[42]


Whatever the testimony of the authorities as to an
accused's waiver of his right against self-incrimination,
the fact of lengthy interrogation or incommunicado


incarceration before a statement is made is strong
evidence that the accused did not validly waive his
privilege, and in these circumstances the fact that the
individual eventually made his statement is consistent
with the conclusion that the compelling influence of the
interrogation finally forced him to do so, and is
inconsistent with any notion of a voluntary
relinquishment of the privilege; moreover, any evidence
that the accused was threatened, tricked, or cajoled into a
waiver will show that the defendant did not voluntarily
waive his privilege.


[***LEdHN43]


WITNESSES §88.5$


WITNESSES §94.5% privilege against self-
incrimination -- warnings -- waiver --


Headnote:[43]


The requirement of warnings to be given by the
police before in-custody interrogation of a suspect and
the rules as to waiver of his rights are a fundamental with
respect to the Fifth Amendment privilege against self-
incrimination, and not simply a preliminary ritual to
existing methods of interrogation.


[***LEdHN44]


EVIDENCE §680


admissibility -- statements made by defendant --


Headnote:[44]


Under the rule requiring warnings as to the right to
counsel and the right to be silent, as a prerequisite to the
admissibility of any statements made by an individual
held for interrogation by a law enforcement officer, no
distinction can be drawn between statements which are
direct confessions and statements which amount to
admissions of part or all of an offense, nor between
inculpatory statements and statements alleged to be
merely exculpatory.


[***LEdHN45]


WITNESSES §88


accused's privilege against self-incrimination --
scope --


Page 8
384 U.S. 436, *; 86 S. Ct. 1602, **;


16 L. Ed. 2d 694, ***LEdHN39; 1966 U.S. LEXIS 2817







Headnote:[45]


The privilege against self-incrimination protects an
accused from being compelled to incriminate himself in
any manner, and does not distinguish degrees of
incrimination.


[***LEdHN46]


CRIMINAL LAW §1


WITNESSES §88.5


time when privilege against self-incrimination
attaches --


Headnote:[46]


The American adversary system of criminal
proceedings, distinguishing itself at the outset from the
inquisitorial system recognized in some countries,
commences when an individual is first subjected to police
interrogation while in custody at the station or otherwise
deprived of his freedom of action in any way; at this
point the safeguards erected about the privilege against
self-incrimination come into play.


[***LEdHN47]


POLICE §1


investigation of crime --


Headnote:[47]


When an individual is in custody on probable cause,
the police may seek out evidence in the field to be used at
trial against him; such investigation may include inquiry
of persons not under restraint.


[***LEdHN48]


EVIDENCE §680


confessions -- statements made voluntarily --


Headnote:[48]


Not all confessions are inadmissible in evidence; any
statement given freely and voluntarily without any
compelling influences is admissible.


[***LEdHN49]


EVIDENCE §680


WITNESSES §88.5


volunteered statements -- self- incrimination --


Headnote:[49]


Volunteered statements of any kind made to police
are not barred by the Fifth Amendment privilege against
self-incrimination and are admissible in evidence.


[***LEdHN50]


WITNESSES §72


self-incrimination --


Headnote:[50]


The Fifth Amendment privilege against
self-incrimination cannot be abridged.


[***LEdHN51]


ATTORNEYS §14


duty to client --


Headnote:[51]


An attorney who advises his client not to talk to
police until he has had an opportunity to investigate the
case, or who wishes to be present with his client during
any police questioning, is carrying out his duty to protect
to the extent of his ability the rights of his client.


[***LEdHN52]


CITIZENSHIP §2


CRIMINAL LAW §1


duties --


Headnote:[52]


All citizens are under an obligation to aid in
enforcing the criminal laws.


[***LEdHN53]


COURTS §91.5


Page 9
384 U.S. 436, *; 86 S. Ct. 1602, **;


16 L. Ed. 2d 694, ***LEdHN45; 1966 U.S. LEXIS 2817







CRIMINAL LAW §46.7


interrogation of suspects -- right to counsel -- waiver
--


Headnote:[53]


An interviewing law enforcement officer must
exercise his judgment in determining whether the
individual interviewed waives his right to counsel;
because of the constitutional basis of the right, the
standard for waiver is necessarily high, and the ultimate
responsibility for resolving this constitutional question
lies with the courts.


[***LEdHN54]


COURTS §121


WITNESSES §88.5


privilege against self- incrimination -- functions of
legislatures and courts --


Headnote:[54]


The Federal Constitution does not require any
specific code of procedures for protecting the privilege
against self-incrimination during custodial police
interrogation, and Congress and the States are free to
develop their own safeguards for the privilege, so long as
they are fully as effective as those established by the
Supreme Court of the United States, in informing accused
persons of their right of silence and affording a
continuous opportunity to exercise it; in any event, the
issues presented are of constitutional dimensions and
must be determined by the courts.


[***LEdHN55]


CRIMINAL LAW §8


legislation --


Headnote:[55]


Where rights secured by the Federal Constitution are
involved, there can be no rule-making or legislation
which would abrogate them.


[***LEdHN56]


EVIDENCE §685


confession -- admissibility --


Headnote:[56]


Even though a confession signed by the defendant
after his arrest in a special interrogation room contained a
typed paragraph stating that the confession was made
voluntarily with full knowledge of his legal rights and
with the understanding that any statement made by him
might be used against him, the confession is inadmissible
at his trial in a state court, and his conviction of
kidnapping and rape must be reversed, where he was not
in any way apprised of his right to consult with an
attorney and to have one present during the interrogation,
nor was his right not to be compelled to incriminate
himself effectively protected in any other manner.


[***LEdHN57]


CRIMINAL LAW §46.7


WITNESSES §94.5


right to counsel -- self- incrimination -- waiver --


Headnote:[57]


The mere fact that a confession made by an accused
during police interrogation contained a typed clause that
he had full knowledge of his legal right does not
approach the knowing and intelligent waiver required to
relinquish constitutional rights.


[***LEdHN58]


EVIDENCE §685


confession -- admissibility --


Headnote:[58]


An oral confession made by defendant to the police,
and the transcript of an inculpatory statement made by
him to an assistant district attorney, are inadmissible at
his trial in a state court, and his conviction of robbery
must be reversed, where he was not warned of any of his
rights to counsel and to be silent before the questioning,
and no other steps were taken to protect these rights.


[***LEdHN59]


EVIDENCE §685
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confession -- admissibility --


Headnote:[59]


Although each of the confessions to two California
robberies signed by the defendant at his interrogation by
FBI agents contained a paragraph stating that the agents
advised him that he did not have to make a statement, that
any statements he made could be used against him, and
that he had the right to see an attorney, the confessions
are inadmissible at his trial in a Federal District Court,
and his conviction of the robberies must be reversed,
where the defendant was handed over to the FBI by
Kansas City police after they had arrested him as a
suspect in Kansas City robberies and there was no
evidence of any warning given prior to the FBI
interrogation nor of an articulated waiver of rights after
the FBI commenced their interrogation.


[***LEdHN60]


CRIMINAL LAW §46.7


WITNESSES §94.5


right to counsel -- self- incrimination -- waiver --


Headnote:[60]


Even though confessions obtained by the FBI contain
paragraphs stating that the defendant did not have to
make a statement, that any statement he made could be
used against him, and that he had the right to see an
attorney, he does not knowingly and intelligently waive
his right to remain silent and his right to consult with
counsel prior to the time he made the statement, where at
the time the FBI agents began questioning him, he had
been in custody for over 14 hours and had been
interrogated at length during that period; the FBI
interrogation began immediately upon the conclusion of
the interrogation by local police and was conducted in
local police headquarters; although the two law
enforcement authorities are legally distinct and the crimes
for which he was interrogated were different, the impact
on him was that of a continuous period of questioning;
and there was no evidence of any warning given prior to
the FBI interrogation nor of an articulated waiver of
rights after the FBI commenced their interrogation.


[***LEdHN61]


Appeal §1123


raising question below --


Headnote:[61A][61B]


The failure of defense counsel to object to the
introduction at trial of a confession obtained during
police interrogation does not preclude consideration of
the issue by the Supreme Court of the United States, and
does not constitute a waiver of the claim, where the trial
was held prior to a decision of the Supreme Court
establishing the pertinent rules for the first time.


[***LEdHN62]


WITNESSES §88.5


self-incrimination -- warning --


Headnote:[62]


The giving by the FBI of a warning of a suspect's
right to be silent and to consult with counsel is not
sufficient to protect his privilege against
self-incrimination, where the FBI interrogation
immediately followed a state interrogation in the same
police station--in the same compelling surroundings--and
thus, in obtaining a confession, the federal authorities
were the beneficiaries of the pressure applied by the local
in- custody interrogation.


[***LEdHN63]


APPEAL §83.5


finality of state court judgment --


Headnote:[63A][63B]


Notwithstanding the direction of a new trial, a
judgment of the highest court of a state reversing a
conviction on the ground of inadmissibility of defendant's
confession is, under 28 USC 1257(3), a final judgment
from which the state can appeal, where under state law
the state would have no appeal in the event defendant is
successful in obtaining an acquittal on retrial.


[***LEdHN64]


EVIDENCE §685


confession -- admissibility --


Headnote:[64]
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A state court's reversal, on the ground that
defendant's confession was inadmissible because he had
not been advised of his right to remain silent and of his
right to counsel, will be affirmed by the Supreme Court
of the United States, where the record does not show that
any warnings as to his right to counsel or his right to be
silent had been given or that any effective alternative had
been employed.


[***LEdHN65]


EVIDENCE §419


right to counsel -- self-incrimination -- presumption
--


Headnote:[65]


In dealing with custodial interrogation, the Supreme
Court of the United States will not presume that a
defendant has been effectively apprised of his rights and
that his privilege against self-incrimination has been
adequately safeguarded, on a record that does not show
that any warnings had been given or that any effective
alternative had been employed.


[***LEdHN66]


EVIDENCE §980


privilege against self-incrimination -- waiver --


Headnote:[66]


A suspect's steadfast denial of alleged offenses
through eight of nine police interrogations over a period
of 5 days is subject to no other construction than that he
was compelled by persistent interrogation to forgo his
Fifth Amendment privilege against self-incrimination.


SYLLABUS


In each of these cases the defendant while in police
custody was questioned by police officers, detectives, or
a prosecuting attorney in a room in which he was cut off
from the outside world. None of the defendants was
given a full and effective warning of his rights at the
outset of the interrogation process. In all four cases the
questioning elicited oral admissions, and in three of them
signed statements as well, which were admitted at their
trials. All defendants were convicted and all convictions,
except in No. 584, were affirmed on appeal. Held:


1. The prosecution may not use statements, whether
exculpatory or inculpatory, stemming from questioning
initiated by law enforcement officers after a person has
been taken into custody or otherwise deprived of his
freedom of action in any significant way, unless it
demonstrates the use of procedural safeguards effective
to secure the Fifth Amendment's privilege against
self-incrimination. Pp. 444-491.


(a) The atmosphere and environment of
incommunicado interrogation as it exists today is
inherently intimidating and works to undermine the
privilege against self-incrimination. Unless adequate
preventive measures are taken to dispel the compulsion
inherent in custodial surroundings, no statement obtained
from the defendant can truly be the product of his free
choice. Pp. 445-458.


(b) The privilege against self-incrimination, which
has had a long and expansive historical development, is
the essential mainstay of our adversary system and
guarantees to the individual the "right to remain silent
unless he chooses to speak in the unfettered exercise of
his own will," during a period of custodial interrogation
as well as in the courts or during the course of other
official investigations. Pp. 458-465.


(c) The decision in Escobedo v. Illinois, 378 U.S.
478, stressed the need for protective devices to make the
process of police interrogation conform to the dictates of
the privilege. Pp. 465-466.


(d) In the absence of other effective measures the
following procedures to safeguard the Fifth Amendment
privilege must be observed: The person in custody must,
prior to interrogation, be clearly informed that he has the
right to remain silent, and that anything he says will be
used against him in court; he must be clearly informed
that he has the right to consult with a lawyer and to have
the lawyer with him during interrogation, and that, if he is
indigent, a lawyer will be appointed to represent him. Pp.
467-473.


(e) If the individual indicates, prior to or during
questioning, that he wishes to remain silent, the
interrogation must cease; if he states that he wants an
attorney, the questioning must cease until an attorney is
present. Pp. 473-474.


(f) Where an interrogation is conducted without the
presence of an attorney and a statement is taken, a heavy
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burden rests on the Government to demonstrate that the
defendant knowingly and intelligently waived his right to
counsel. P. 475.


(g) Where the individual answers some questions
during incustody interrogation he has not waived his
privilege and may invoke his right to remain silent
thereafter. Pp. 475-476.


(h) The warnings required and the waiver needed are,
in the absence of a fully effective equivalent,
prerequisites to the admissibility of any statement,
inculpatory or exculpatory, made by a defendant. Pp.
476-477.


2. The limitations on the interrogation process
required for the protection of the individual's
constitutional rights should not cause an undue
interference with a proper system of law enforcement, as
demonstrated by the procedures of the FBI and the
safeguards afforded in other jurisdictions. Pp. 479-491.


3. In each of these cases the statements were
obtained under circumstances that did not meet
constitutional standards for protection of the privilege
against self-incrimination. Pp. 491-499.
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OPINION BY: WARREN


OPINION


[*439] [***704] [**1609] MR. CHIEF JUSTICE
WARREN delivered the opinion of the Court.


The cases before us raise questions which go to the
roots of our concepts of American criminal
jurisprudence: the restraints society must observe
consistent with the Federal Constitution in prosecuting
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individuals for crime. More specifically, we deal with
the admissibility of statements obtained from an
individual who is subjected to custodial police
interrogation and the necessity for procedures which
assure that the individual is accorded his privilege under
the Fifth Amendment to the Constitution not to be
compelled to incriminate himself.


[*440] We dealt with certain phases of this problem
recently in Escobedo v. Illinois, 378 U.S. 478 [**1610]
(1964). There, as in the four cases before us, law
enforcement officials took the defendant into custody and
interrogated him in a police station for the purpose of
obtaining a confession. The police did not effectively
advise him of his right to remain silent or of his right to
consult with his attorney. Rather, they confronted him
with an alleged accomplice who accused him of having
perpetrated a murder. When the defendant denied the
accusation and said "I didn't shoot Manuel, you did it,"
they handcuffed him and took him to an interrogation
room. There, while handcuffed and standing, he was
questioned for four hours until he confessed. During this
interrogation, the police denied his request to speak to his
attorney, and they prevented his retained attorney, who
had come to the police station, from consulting with him.
At his trial, the State, over his objection, introduced the
confession against him. We held that the statements thus
made were constitutionally inadmissible.


This case has been the subject of judicial
interpretation and spirited legal debate since it was
decided two years ago. Both state and federal courts, in
assessing its implications, have arrived at varying
conclusions. 1 A wealth of scholarly material has been
written tracing its ramifications and underpinnings. 2


Police and prosecutor [*441] have speculated on its
range and desirability. 3 We granted [**1611] certiorari
in these cases, 382 U.S. 924, 925, 937, [***705] in
order further to explore some facets of the problems, thus
exposed, of applying the privilege against
self-incrimination to in-custody interrogation, and to give
[*442] concrete constitutional guidelines for law
enforcement agencies and courts to follow.


1 Compare United States v. Childress, 347 F.2d
448 (C. A. 7th Cir. 1965), with Collins v. Beto,
348 F.2d 823 (C. A. 5th Cir. 1965). Compare
People v. Dorado, 62 Cal. 2d 338, 398 P. 2d 361,
42 Cal. Rptr. 169 (1964) with People v.
Hartgraves, 31 Ill. 2d 375, 202 N. E. 2d 33 (1964)


.
2 See, e. g., Enker & Elsen, Counsel for the
Suspect: Massiah v. United States and Escobedo
v. Illinois, 49 Minn. L. Rev. 47 (1964); Herman,
The Supreme Court and Restrictions on Police
Interrogation, 25 Ohio St. L. J. 449 (1964);
Kamisar, Equal Justice in the Gatehouses and
Mansions of American Criminal Procedure, in
Criminal Justice in Our Time 1 (1965); Dowling,
Escobedo and Beyond: The Need for a Fourteenth
Amendment Code of Criminal Procedure, 56 J.
Crim. L. C. & P. S. 143, 156 (1965).


The complex problems also prompted
discussions by jurists. Compare Bazelon, Law,
Morality, and Civil Liberties, 12 U. C. L. A. L.
Rev. 13 (1964), with Friendly, The Bill of Rights
as a Code of Criminal Procedure, 53 Calif. L.
Rev. 929 (1965).
3 For example, the Los Angeles Police Chief
stated that "If the police are required . . . to . . .
establish that the defendant was apprised of his
constitutional guarantees of silence and legal
counsel prior to the uttering of any admission or
confession, and that he intelligently waived these
guarantees . . . a whole Pandora's box is opened as
to under what circumstances . . . can a defendant
intelligently waive these rights. . . . Allegations
that modern criminal investigation can
compensate for the lack of a confession or
admission in every criminal case is totally
absurd!" Parker, 40 L. A. Bar Bull. 603, 607, 642
(1965). His prosecutorial counterpart, District
Attorney Younger, stated that "It begins to appear
that many of these seemingly restrictive decisions
are going to contribute directly to a more
effective, efficient and professional level of law
enforcement." L. A. Times, Oct. 2, 1965, p. 1.
The former Police Commissioner of New York,
Michael J. Murphy, stated of Escobedo: "What
the Court is doing is akin to requiring one boxer
to fight by Marquis of Queensbury rules while
permitting the other to butt, gouge and bite." N.
Y. Times, May 14, 1965, p. 39. The former
United States Attorney for the District of
Columbia, David C. Acheson, who is presently
Special Assistant to the Secretary of the Treasury
(for Enforcement), and directly in charge of the
Secret Service and the Bureau of Narcotics,
observed that "Prosecution procedure has, at
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most, only the most remote causal connection
with crime. Changes in court decisions and
prosecution procedure would have about the same
effect on the crime rate as an aspirin would have
on a tumor of the brain." Quoted in Herman,
supra, n. 2, at 500, n. 270. Other views on the
subject in general are collected in Weisberg,
Police Interrogation of Arrested Persons: A
Skeptical View, 52 J. Crim. L., C. & P. S. 21
(1961).


We start here, as we did in Escobedo, with the
premise that our holding is not an innovation in our
jurisprudence, but is an application of principles long
recognized and applied in other settings. We have
undertaken a thorough re-examination of the Escobedo
decision and the principles it announced, and we reaffirm
it. That case was but an explication of basic rights that
are enshrined in our Constitution -- that "No person . . .
shall be compelled in any criminal case to be a witness
against himself," and that "the accused shall . . . have the
Assistance of Counsel" -- rights which were put in
jeopardy in that case through official overbearing. These
precious rights were fixed in our Constitution only after
centuries of persecution and struggle. And in the words
of Chief Justice Marshall, they were secured "for ages to
come, and . . . designed to approach immortality as nearly
as human institutions can approach it," Cohens v.
Virginia, 6 Wheat. 264, 387 (1821).


Over 70 years ago, our predecessors on this Court
eloquently stated:


"The maxim nemo tenetur seipsum accusare had its
origin in a protest against the inquisitorial and manifestly
unjust methods of interrogating accused persons, which
[have] long obtained in the continental system, and, until
the expulsion of the Stuarts from the British throne in
1688, and the erection of additional barriers for the
protection of the people against the exercise of arbitrary
power, [were] not uncommon even in England. While
the admissions or confessions of the prisoner, when
voluntarily and freely made, have always ranked high in
the scale of incriminating evidence, if an accused person
be asked to explain his apparent connection with a crime
under investigation, the ease with which the [*443]
questions put to him may assume an inquisitorial
character, the temptation to press the witness unduly, to
browbeat him if he be timid or reluctant, to push him into
a corner, and to entrap him into fatal contradictions,


which is so [***706] painfully evident in many of the
earlier state trials, notably in those of Sir Nicholas
Throckmorton, and Udal, the Puritan minister, made the
system so odious as to give rise to a demand for its total
abolition. The change in the English criminal procedure
in that particular seems to be founded upon no statute and
no judicial opinion, but upon a general and silent
acquiescence of the courts in a popular demand. But,
however adopted, it has become firmly embedded in
English, as well as in American jurisprudence. So deeply
did the iniquities of the ancient system impress
themselves upon the minds of the American colonists that
the States, with one accord, made a denial of the right to
question an accused person a part of their fundamental
law, so that a maxim, which in England was a mere rule
of evidence, became clothed in this country with the
impregnability of a constitutional enactment." Brown v.
Walker, 161 U.S. 591, 596-597 (1896).


In stating the obligation of the judiciary to apply
these constitutional rights, this Court declared in Weems
v. United States, 217 U.S. 349, 373 (1910):


". . . our contemplation cannot be only of what has
been but of what may be. Under any other rule a
constitution would indeed be as easy of application as it
would be deficient in efficacy and power. Its general
principles would have little value and be converted
[**1612] by precedent into impotent and lifeless
formulas. Rights declared in words might be lost in
reality. And this has been recognized. The [*444]
meaning and vitality of the Constitution have developed
against narrow and restrictive construction."


This was the spirit in which we delineated, in
meaningful language, the manner in which the
constitutional rights of the individual could be enforced
against overzealous police practices. It was necessary in
Escobedo, as here, to insure that what was proclaimed in
the Constitution had not become but a "form of words,"
Silverthorne Lumber Co. v. United States, 251 U.S. 385,
392 (1920), in the hands of government officials. And it
is in this spirit, consistent with our role as judges, that we
adhere to the principles of Escobedo today.


[***LEdHR1] [1] [***LEdHR2A] [2A]
[***LEdHR3] [3] [***LEdHR4] [4] [***LEdHR5A]
[5A] [***LEdHR6A] [6A]Our holding will be spelled
out with some specificity in the pages which follow but
briefly stated it is this: the prosecution may not use
statements, whether exculpatory or inculpatory,
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stemming from custodial interrogation of the defendant
unless it demonstrates the use of procedural safeguards
effective to secure the privilege against
self-incrimination. By custodial interrogation, we mean
questioning initiated by law enforcement officers after a
person has been taken into custody or otherwise deprived
of his freedom of action in any significant way. 4 As for
the procedural safeguards to be employed, unless other
fully effective means are devised to inform accused
persons of their right of silence and to assure a
continuous opportunity to exercise it, the following
measures are required. Prior to any questioning, the
person must be warned that he has a right to remain
silent, that any statement [***707] he does make may be
used as evidence against him, and that he has a right to
the presence of an attorney, either retained or appointed.
The defendant may waive effectuation of these rights,
provided the waiver is made voluntarily, knowingly and
intelligently. If, however, he indicates in any manner and
at any stage of the [*445] process that he wishes to
consult with an attorney before speaking there can be no
questioning. Likewise, if the individual is alone and
indicates in any manner that he does not wish to be
interrogated, the police may not question him. The mere
fact that he may have answered some questions or
volunteered some statements on his own does not deprive
him of the right to refrain from answering any further
inquiries until he has consulted with an attorney and
thereafter consents to be questioned.


4 This is what we meant in Escobedo when we
spoke of an investigation which had focused on an
accused.


I.


The constitutional issue we decide in each of these
cases is the admissibility of statements obtained from a
defendant questioned while in custody or otherwise
deprived of his freedom of action in any significant way.
In each, the defendant was questioned by police officers,
detectives, or a prosecuting attorney in a room in which
he was cut off from the outside world. In none of these
cases was the defendant given a full and effective
warning of his rights at the outset of the interrogation
process. In all the cases, the questioning elicited oral
admissions, and in three of them, signed statements as
well which were admitted at their trials. They all thus
share salient features -- incommunicado interrogation of
individuals in a police-dominated atmosphere, resulting


in self-incriminating statements without full warnings of
constitutional rights.


An understanding of the nature and setting of this
in-custody interrogation is essential to our decisions
today. The difficulty in depicting what transpires at such
interrogations stems from the fact [**1613] that in this
country they have largely taken place incommunicado.
From extensive factual studies undertaken in the early
1930's, including the famous Wickersham Report to
Congress by a Presidential Commission, it is clear that
police violence and the "third degree" flourished at that
time. 5 [*446] In a series of cases decided by this Court
long after these studies, the police resorted to physical
brutality -- beating, hanging, whipping -- and to sustained
and protracted questioning incommunicado in order to
extort confessions. 6 The [***708] Commission on Civil
Rights in 1961 found much evidence to indicate that
"some policemen still resort to physical force to obtain
confessions," 1961 Comm'n on Civil Rights Rep., Justice,
pt. 5, 17. The use of physical brutality and violence is
not, unfortunately, relegated to the past or to any part of
the country. Only recently in Kings County, New York,
the police brutally beat, kicked and placed lighted
cigarette butts on the back of a potential witness under
interrogation for the purpose of securing a statement
incriminating a third party. People v. Portelli, 15 N. Y.
2d 235, 205 N. E. 2d 857, 257 N. Y. S. 2d 931 (1965). 7


5 See, for example, IV National Commission on
Law Observance and Enforcement, Report on
Lawlessness in Law Enforcement (1931)
[Wickersham Report]; Booth, Confessions, and
Methods Employed in Procuring Them, 4 So.
Calif. L. Rev. 83 (1930); Kauper, Judicial
Examination of the Accused -- A Remedy for the
Third Degree, 30 Mich. L. Rev. 1224 (1932). It is
significant that instances of third-degree treatment
of prisoners almost invariably took place during
the period between arrest and preliminary
examination. Wickersham Report, at 169; Hall,
The Law of Arrest in Relation to Contemporary
Social Problems, 3 U. Chi. L. Rev. 345, 357
(1936). See also Foote, Law and Police Practice:
Safeguards in the Law of Arrest, 52 Nw. U. L.
Rev. 16 (1957).
6 Brown v. Mississippi, 297 U.S. 278 (1936);
Chambers v. Florida, 309 U.S. 227 (1940); Canty
v. Alabama, 309 U.S. 629 (1940); White v. Texas,
310 U.S. 530 (1940); Vernon v. Alabama, 313
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U.S. 547 (1941); Ward v. Texas, 316 U.S. 547
(1942); Ashcraft v. Tennessee, 322 U.S. 143
(1944); Malinski v. New York, 324 U.S. 401
(1945); Leyra v. Denno, 347 U.S. 556 (1954). See
also Williams v. United States, 341 U.S. 97
(1951).
7 In addition, see People v. Wakat, 415 Ill. 610,
114 N. E. 2d 706 (1953); Wakat v. Harlib, 253
F.2d 59 (C. A. 7th Cir. 1958) (defendant suffering
from broken bones, multiple bruises and injuries
sufficiently serious to require eight months'
medical treatment after being manhandled by five
policemen); Kier v. State, 213 Md. 556, 132 A. 2d
494 (1957) (police doctor told accused, who was
strapped to a chair completely nude, that he
proposed to take hair and skin scrapings from
anything that looked like blood or sperm from
various parts of his body); Bruner v. People, 113
Colo. 194, 156 P. 2d 111 (1945) (defendant held
in custody over two months, deprived of food for
15 hours, forced to submit to a lie detector test
when he wanted to go to the toilet); People v.
Matlock, 51 Cal. 2d 682, 336 P. 2d 505 (1959)
(defendant questioned incessantly over an
evening's time, made to lie on cold board and to
answer questions whenever it appeared he was
getting sleepy). Other cases are documented in
American Civil Liberties Union, Illinois Division,
Secret Detention by the Chicago Police (1959);
Potts, The Preliminary Examination and "The
Third Degree," 2 Baylor L. Rev. 131 (1950);
Sterling, Police Interrogation and the Psychology
of Confession, 14 J. Pub. L. 25 (1965).


[*447] The examples given above are undoubtedly
the exception now, but they are sufficiently widespread to
be the object of concern. Unless a proper limitation upon
custodial interrogation is achieved -- such as these
decisions will advance -- there can be no assurance that
practices of this nature will be eradicated in the
foreseeable future. The conclusion of the Wickersham
[**1614] Commission Report, made over 30 years ago,
is still pertinent:


"To the contention that the third degree is necessary
to get the facts, the reporters aptly reply in the language
of the present Lord Chancellor of England (Lord
Sankey): 'It is not admissible to do a great right by doing
a little wrong. . . . It is not sufficient to do justice by
obtaining a proper result by irregular or improper means.'


Not only does the use of the third degree involve a
flagrant violation of law by the officers of the law, but it
involves also the dangers of false confessions, and it
tends to make police and prosecutors less zealous in the
search for objective evidence. As the New York
prosecutor quoted in the report said, 'It is a short cut and
makes the police lazy and unenterprising.' Or, as another
official quoted remarked: 'If you use your fists, you
[*448] are not so likely to use your wits.' We agree with
the conclusion expressed in the report, that 'The third
degree brutalizes the police, hardens the prisoner against
society, and lowers the esteem in which the
administration of justice is held by the public.'" IV
National Commission on Law Observance and
Enforcement, Report on Lawlessness in Law
Enforcement 5 (1931).


[***LEdHR7] [7]Again we stress that the modern
practice of in-custody interrogation is psychologically
rather than physically oriented. As we have stated
before, "Since Chambers v. Florida, 309 U.S. 227,
[***709] this Court has recognized that coercion can be
mental as well as physical, and that the blood of the
accused is not the only hallmark of an unconstitutional
inquisition." Blackburn v. Alabama, 361 U.S. 199, 206
(1960). Interrogation still takes place in privacy. Privacy
results in secrecy and this in turn results in a gap in our
knowledge as to what in fact goes on in the interrogation
rooms. A valuable source of information about present
police practices, however, may be found in various police
manuals and texts which document procedures employed
with success in the past, and which recommend various
other effective tactics. 8 These [*449] texts are used by
law enforcement agencies themselves as guides. 9 It
should be noted that these texts professedly present the
most enlightened and effective means presently used to
obtain statements through custodial interrogation. By
considering these texts and other [**1615] data, it is
possible to describe procedures observed and noted
around the country.


8 The manuals quoted in the text following are
the most recent and representative of the texts
currently available. Material of the same nature
appears in Kidd, Police Interrogation (1940);
Mulbar, Interrogation (1951); Dienstein, Technics
for the Crime Investigator 97-115 (1952). Studies
concerning the observed practices of the police
appear in LaFave, Arrest: The Decision To Take a
Suspect Into Custody 244-437, 490-521 (1965);
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LaFave, Detention for Investigation by the Police:
An Analysis of Current Practices, 1962 Wash. U.
L. Q. 331; Barrett, Police Practices and the Law --
From Arrest to Release or Charge, 50 Calif. L.
Rev. 11 (1962); Sterling, supra, n. 7, at 47-65.
9 The methods described in Inbau & Reid,
Criminal Interrogation and Confessions (1962),
are a revision and enlargement of material
presented in three prior editions of a predecessor
text, Lie Detection and Criminal Interrogation (3d
ed. 1953). The authors and their associates are
officers of the Chicago Police Scientific Crime
Detection Laboratory and have had extensive
experience in writing, lecturing and speaking to
law enforcement authorities over a 20-year
period. They say that the techniques portrayed in
their manuals reflect their experiences and are the
most effective psychological stratagems to
employ during interrogations. Similarly, the
techniques described in O'Hara, Fundamentals of
Criminal Investigation (1956), were gleaned from
long service as observer, lecturer in police
science, and work as a federal criminal
investigator. All these texts have had rather
extensive use among law enforcement agencies
and among students of police science, with total
sales and circulation of over 44,000.


The officers are told by the manuals that the
"principal psychological factor contributing to a
successful interrogation is privacy -- being alone with the
person under interrogation." 10 The efficacy of this tactic
has been explained as follows:


"If at all practicable, the interrogation should take
place in the investigator's office or at least in a room of
his own choice. The subject should be deprived of every
psychological advantage. In his own home he may be
confident, indignant, or recalcitrant. He is more keenly
aware of his rights and [*450] more reluctant to tell of
his indiscretions or criminal behavior within the walls of
his home. Moreover his family and other friends are
nearby, their presence lending moral support. In his own
office, the investigator possesses all the advantages. The
atmosphere suggests the invincibility of the forces of the
law." 11


10 Inbau & Reid, Criminal Interrogation and
Confessions (1962), at 1.
11 O'Hara, supra, at 99.


To highlight the isolation and unfamiliar
surroundings, the manuals instruct the police to display
an air of confidence in the suspect's guilt and from
outward appearance to [***710] maintain only an
interest in confirming certain details. The guilt of the
subject is to be posited as a fact. The interrogator should
direct his comments toward the reasons why the subject
committed the act, rather than court failure by asking the
subject whether he did it. Like other men, perhaps the
subject has had a bad family life, had an unhappy
childhood, had too much to drink, had an unrequited
desire for women. The officers are instructed to
minimize the moral seriousness of the offense, 12 to cast
blame on the victim or on society. 13 These tactics are
designed to put the subject in a psychological state where
his story is but an elaboration of what the police purport
to know already -- that he is guilty. Explanations to the
contrary are dismissed and discouraged.


12 Inbau & Reid, supra, at 34-43, 87. For
example, in Leyra v. Denno, 347 U.S. 556
(1954), the interrogator-psychiatrist told the
accused, "We do sometimes things that are not
right, but in a fit of temper or anger we sometimes
do things we aren't really responsible for," id., at
562, and again, "We know that morally you were
just in anger. Morally, you are not to be
condemned," id., at 582.
13 Inbau & Reid, supra, at 43-55.


The texts thus stress that the major qualities an
interrogator should possess are patience and
perseverance. [*451] One writer describes the efficacy
of these characteristics in this manner:


"In the preceding paragraphs emphasis has been
placed on kindness and stratagems. The investigator will,
however, encounter many situations where the sheer
weight of his personality will be the deciding factor.
Where emotional appeals and tricks are employed to no
avail, he must rely on an oppressive atmosphere of
dogged persistence. He must interrogate steadily and
without relent, leaving the subject no prospect of
surcease. He must dominate his subject and overwhelm
him with his inexorable will to obtain the truth. He
should interrogate for a spell of several hours pausing
only for the subject's necessities in acknowledgment of
the need to avoid a charge of duress that can be
technically substantiated. In a serious case, the
interrogation may continue for days, with the required
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intervals for food and sleep, but with no respite from the
atmosphere of domination. It is possible in this way to
induce the subject to talk without resorting to duress or
coercion. The method should be used only when the guilt
of [**1616] the subject appears highly probable." 14


14 O'Hara, supra, at 112.


The manuals suggest that the suspect be offered legal
excuses for his actions in order to obtain an initial
admission of guilt. Where there is a suspected
revenge-killing, for example, the interrogator may say:


"Joe, you probably didn't go out looking for this
fellow with the purpose of shooting him. My guess is,
however, that you expected something from him and
that's why you carried a gun -- for your own protection.
You knew him for what he was, no good. Then when
you met him he probably started using foul, abusive
language and he gave some indication [*452] that he
was about to pull a gun on you, and that's when you had
to act to save your own life. That's about it, isn't it, Joe?"
15


Having then obtained the admission of shooting, the
interrogator is advised to refer to circumstantial evidence
which negates the self-defense [***711] explanation.
This should enable him to secure the entire story. One
text notes that "Even if he fails to do so, the inconsistency
between the subject's original denial of the shooting and
his present admission of at least doing the shooting will
serve to deprive him of a self-defense 'out' at the time of
trial." 16


15 Inbau & Reid, supra, at 40.
16 Ibid.


When the techniques described above prove
unavailing, the texts recommend they be alternated with a
show of some hostility. One ploy often used has been
termed the "friendly-unfriendly" or the "Mutt and Jeff"
act:


". . . In this technique, two agents are employed.
Mutt, the relentless investigator, who knows the subject
is guilty and is not going to waste any time. He's sent a
dozen men away for this crime and he's going to send the
subject away for the full term. Jeff, on the other hand, is
obviously a kindhearted man. He has a family himself.
He has a brother who was involved in a little scrape like
this. He disapproves of Mutt and his tactics and will


arrange to get him off the case if the subject will
cooperate. He can't hold Mutt off for very long. The
subject would be wise to make a quick decision. The
technique is applied by having both investigators present
while Mutt acts out his role. Jeff may stand by quietly
and demur at some of Mutt's tactics. When Jeff makes
his plea for cooperation, Mutt is not present in the room."
17


17 O'Hara, supra, at 104, Inbau & Reid, supra,
at 58-59. See Spano v. New York, 360 U.S. 315
(1959). A variant on the technique of creating
hostility is one of engendering fear. This is
perhaps best described by the prosecuting attorney
in Malinski v. New York, 324 U.S. 401, 407
(1945): "Why this talk about being undressed? Of
course, they had a right to undress him to look for
bullet scars, and keep the clothes off him. That
was quite proper police procedure. That is some
more psychology -- let him sit around with a
blanket on him, humiliate him there for a while;
let him sit in the corner, let him think he is going
to get a shellacking."


[*453] The interrogators sometimes are instructed
to induce a confession out of trickery. The technique
here is quite effective in crimes which require
identification or which run in series. In the identification
situation, the interrogator may take a break in his
questioning to place the subject among a group of men in
a line-up. "The witness or complainant (previously
coached, if necessary) studies the line-up and confidently
points out the subject as the guilty party." 18 Then the
questioning resumes "as though there were now no doubt
about the guilt [**1617] of the subject." A variation on
this technique is called the "reverse line-up":


"The accused is placed in a line-up, but this time he
is identified by several fictitious witnesses or victims
who associated him with different offenses. It is
expected that the subject will become desperate and
confess to the offense under investigation in order to
escape from the false accusations." 19


18 O'Hara, supra, at 105-106.
19 Id., at 106.


The manuals also contain instructions for police on
how to handle the individual who refuses to discuss the
matter entirely, or who asks for an attorney or relatives.
The examiner is to concede him the right to remain silent.
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"This usually has a very undermining effect. First of all,
he is disappointed in his expectation of an unfavorable
reaction on [***712] the part of the interrogator.
Secondly, a concession of this right to remain silent
impresses [*454] the subject with the apparent fairness
of his interrogator." 20 After this psychological
conditioning, however, the officer is told to point out the
incriminating significance of the suspect's refusal to talk:


"Joe, you have a right to remain silent. That's your
privilege and I'm the last person in the world who'll try to
take it away from you. If that's the way you want to
leave this, O. K. But let me ask you this. Suppose you
were in my shoes and I were in yours and you called me
in to ask me about this and I told you, 'I don't want to
answer any of your questions.' You'd think I had
something to hide, and you'd probably be right in
thinking that. That's exactly what I'll have to think about
you, and so will everybody else. So let's sit here and talk
this whole thing over." 21


Few will persist in their initial refusal to talk, it is
said, if this monologue is employed correctly.


20 Inbau & Reid, supra, at 111.
21 Ibid.


In the event that the subject wishes to speak to a
relative or an attorney, the following advice is tendered:


"The interrogator should respond by suggesting that
the subject first tell the truth to the interrogator himself
rather than get anyone else involved in the matter. If the
request is for an attorney, the interrogator may suggest
that the subject save himself or his family the expense of
any such professional service, particularly if he is
innocent of the offense under investigation. The
interrogator may also add, 'Joe, I'm only looking for the
truth, and if you're telling the truth, that's it. You can
handle this by yourself.'" 22


22 Inbau & Reid, supra, at 112.


[*455] From these representative samples of
interrogation techniques, the setting prescribed by the
manuals and observed in practice becomes clear. In
essence, it is this: To be alone with the subject is essential
to prevent distraction and to deprive him of any outside
support. The aura of confidence in his guilt undermines
his will to resist. He merely confirms the preconceived
story the police seek to have him describe. Patience and


persistence, at times relentless questioning, are employed.
To obtain a confession, the interrogator must "patiently
maneuver himself or his quarry into a position from
which the desired objective may be attained." 23 When
normal procedures fail to produce the needed result, the
police may resort to deceptive stratagems such as giving
false legal advice. It is important to keep the subject off
balance, for example, by trading on his insecurity about
himself or his surroundings. The police then persuade,
trick, or cajole him out of exercising his constitutional
rights.


23 Inbau & Reid, Lie Detection and Criminal
Interrogation 185 (3d ed. 1953).


Even without employing brutality, the "third degree"
or the specific stratagems [**1618] described above, the
very fact of custodial interrogation exacts a heavy toll on
individual liberty and trades on the weakness of
individuals. 24 [*456] This fact may be [***713]
illustrated simply by referring to three confession cases
decided by this Court in the Term immediately preceding
our Escobedo decision. In Townsend v. Sain, 372 U.S.
293 (1963), the defendant was a 19-year-old heroin
addict, described as a "near mental defective," id., at
307-310. The defendant in Lynumn v. Illinois, 372 U.S.
528 (1963), was a woman who confessed to the arresting
officer after being importuned to "cooperate" in order to
prevent her children from being taken by relief
authorities. This Court as in those cases reversed the
conviction of a defendant in Haynes v. Washington, 373
U.S. 503 (1963), whose persistent request during his
interrogation was to phone his wife or attorney. 25 In
other settings, these individuals might have exercised
their constitutional rights. In the incommunicado
police-dominated atmosphere, they succumbed.


24 Interrogation procedures may even give rise
to a false confession. The most recent
conspicuous example occurred in New York, in
1964, when a Negro of limited intelligence
confessed to two brutal murders and a rape which
he had not committed. When this was discovered,
the prosecutor was reported as saying: "Call it
what you want -- brain-washing, hypnosis, fright.
They made him give an untrue confession. The
only thing I don't believe is that Whitmore was
beaten." N. Y. Times, Jan. 28, 1965, p. 1, col. 5.
In two other instances, similar events had
occurred. N. Y. Times, Oct. 20, 1964, p. 22, col.
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1; N. Y. Times, Aug. 25, 1965, p. 1, col. 1. In
general, see Borchard, Convicting the Innocent
(1932); Frank & Frank, Not Guilty (1957).
25 In the fourth confession case decided by the
Court in the 1962 Term, Fay v. Noia, 372 U.S.
391 (1963), our disposition made it unnecessary
to delve at length into the facts. The facts of the
defendant's case there, however, paralleled those
of his co-defendants, whose confessions were
found to have resulted from continuous and
coercive interrogation for 27 hours, with denial of
requests for friends or attorney. See United
States v. Murphy, 222 F.2d 698 (C. A. 2d Cir.
1955) (Frank, J.); People v. Bonino, 1 N. Y. 2d
752, 135 N. E. 2d 51 (1956).


In the cases before us today, given this background,
we concern ourselves primarily with this interrogation
atmosphere and the evils it can bring. In No. 759,
Miranda v. Arizona, the police arrested the defendant and
took him to a special interrogation room where they
secured a confession. In No. 760, Vignera v. New York,
the defendant made oral admissions to the police after
interrogation in the afternoon, and then signed an
inculpatory statement upon being questioned by an
assistant district attorney later the same evening. In No.
761, Westover v. United States, the defendant was handed
over to the Federal Bureau of Investigation by [*457]
local authorities after they had detained and interrogated
him for a lengthy period, both at night and the following
morning. After some two hours of questioning, the
federal officers had obtained signed statements from the
defendant. Lastly, in No. 584, California v. Stewart, the
local police held the defendant five days in the station
and interrogated him on nine separate occasions before
they secured his inculpatory statement.


In these cases, we might not find the defendants'
statements to have been involuntary in traditional terms.
Our concern for adequate safeguards to protect precious
Fifth Amendment rights is, of course, not lessened in the
slightest. In each of the cases, the defendant was thrust
into an unfamiliar atmosphere and run through menacing
police interrogation procedures. The potentiality for
compulsion is forcefully apparent, for example, in
Miranda, where the indigent Mexican defendant was a
seriously disturbed individual with pronounced sexual
[**1619] fantasies, and in Stewart, in which the
defendant was an indigent Los Angeles Negro who had
dropped out of school in the sixth grade. To be [***714]


sure, the records do not evince overt physical coercion or
patent psychological ploys. The fact remains that in none
of these cases did the officers undertake to afford
appropriate safeguards at the outset of the interrogation to
insure that the statements were truly the product of free
choice.


[***LEdHR8A] [8A] [***LEdHR9] [9]It is
obvious that such an interrogation environment is created
for no purpose other than to subjugate the individual to
the will of his examiner. This atmosphere carries its own
badge of intimidation. To be sure, this is not physical
intimidation, but it is equally destructive of human
dignity. 26 The current practice of incommunicado
interrogation is at odds with one of our [*458] Nation's
most cherished principles -- that the individual may not
be compelled to incriminate himself. Unless adequate
protective devices are employed to dispel the compulsion
inherent in custodial surroundings, no statement obtained
from the defendant can truly be the product of his free
choice.


[***LEdHR8B] [8B]


26 The absurdity of denying that a confession
obtained under these circumstances is compelled
is aptly portrayed by an example in Professor
Sutherland's recent article, Crime and Confession,
79 Harv. L. Rev. 21, 37 (1965):


"Suppose a well-to-do testatrix says she
intends to will her property to Elizabeth. John
and James want her to bequeath it to them instead.
They capture the testatrix, put her in a carefully
designed room, out of touch with everyone but
themselves and their convenient 'witnesses,' keep
her secluded there for hours while they make
insistent demands, weary her with contradictions
of her assertions that she wants to leave her
money to Elizabeth, and finally induce her to
execute the will in their favor. Assume that John
and James are deeply and correctly convinced that
Elizabeth is unworthy and will make base use of
the property if she gets her hands on it, whereas
John and James have the noblest and most
righteous intentions. Would any judge of probate
accept the will so procured as the 'voluntary' act
of the testatrix?"


From the foregoing, we can readily perceive an
intimate connection between the privilege against
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self-incrimination and police custodial questioning. It is
fitting to turn to history and precedent underlying the
Self-Incrimination Clause to determine its applicability in
this situation.


II.


We sometimes forget how long it has taken to
establish the privilege against self-incrimination, the
sources from which it came and the fervor with which it
was defended. Its roots go back into ancient times. 27


Perhaps [*459] the critical historical event shedding
light on its origins and evolution was the trial of one John
Lilburn, a vocal anti-Stuart Leveller, who was made to
take the Star Chamber Oath in 1637. The oath would
have bound him to answer to all questions posed to him
on any subject. The Trial of John Lilburn and John
Wharton, 3 How. St. Tr. 1315 (1637). He resisted the
oath and declaimed the proceedings, stating:


"Another fundamental right I then contended for,
was, that no man's conscience ought to be racked by
oaths imposed, to answer to questions concerning himself
in matters criminal, or pretended to be so." Haller &
Davies, The Leveller Tracts 1647-1653, p. 454 (1944).


27 Thirteenth century commentators found an
analogue to the privilege grounded in the Bible.
"To sum up the matter, the principle that no man
is to be declared guilty on his own admission is a
divine decree." Maimonides, Mishneh Torah
(Code of Jewish Law), Book of Judges, Laws of
the Sanhedrin, c. 18, para. 6, III Yale Judaica
Series 52-53. See also Lamm, The Fifth
Amendment and Its Equivalent in the Halakhah, 5
Judaism 53 (Winter 1956).


[***LEdHR10] [10]On [***715] account of the
Lilburn Trial, Parliament abolished the inquisitorial Court
of Star Chamber and went further in giving him generous
reparation. The lofty principles to which Lilburn had
appealed [**1620] during his trial gained popular
acceptance in England. 28 These sentiments worked their
way over to the Colonies and were implanted after great
struggle into the Bill of Rights. 29 Those who framed our
Constitution and the Bill of Rights were ever aware of
subtle encroachments on individual liberty. They knew
that "illegitimate and unconstitutional practices get their
first footing . . . by silent approaches and slight deviations
from legal modes of procedure." Boyd v. United States,


116 U.S. 616, 635 (1886). The privilege was elevated to
constitutional status and has always been "as broad as the
mischief [*460] against which it seeks to guard."
Counselman v. Hitchcock, 142 U.S. 547, 562 (1892). We
cannot depart from this noble heritage.


28 See Morgan, The Privilege Against
Self-Incrimination, 34 Minn. L. Rev. 1, 9-11
(1949); 8 Wigmore, Evidence 289-295
(McNaughton rev. 1961). See also Lowell, The
Judicial Use of Torture, Parts I and II, 11 Harv.
L. Rev. 220, 290 (1897).
29 See Pittman, The Colonial and Constitutional
History of the Privilege Against
Self-Incrimination in America, 21 Va. L. Rev.
763 (1935); Ullmann v. United States, 350 U.S.
422, 445-449 (1956) (DOUGLAS, J., dissenting).


[***LEdHR11] [11] [***LEdHR12] [12]
[***LEdHR13] [13] [***LEdHR14] [14]Thus we may
view the historical development of the privilege as one
which groped for the proper scope of governmental
power over the citizen. As a "noble principle often
transcends its origins," the privilege has come rightfully
to be recognized in part as an individual's substantive
right, a "right to a private enclave where he may lead a
private life. That right is the hallmark of our
democracy." United States v. Grunewald, 233 F.2d 556,
579, 581-582 (Frank, J., dissenting), rev'd, 353 U.S. 391
(1957). We have recently noted that the privilege against
self-incrimination -- the essential mainstay of our
adversary system -- is founded on a complex of values,
Murphy v. Waterfront Comm'n, 378 U.S. 52, 55-57, n. 5
(1964); Tehan v. Shott, 382 U.S. 406, 414-415, n. 12
(1966). All these policies point to one overriding thought:
the constitutional foundation underlying the privilege is
the respect a government -- state or federal -- must accord
to the dignity and integrity of its citizens. To maintain a
"fair state-individual balance," to require the government
"to shoulder the entire load," 8 Wigmore, Evidence 317
(McNaughton rev. 1961), to respect the inviolability of
the human personality, our accusatory system of criminal
justice demands that the government seeking to punish an
individual produce the evidence against him by its own
independent labors, rather than by the cruel, simple
expedient of compelling it from his own mouth.
Chambers v. Florida, 309 U.S. 227, 235-238 (1940). In
sum, the privilege is fulfilled only when the person is
guaranteed the right "to remain silent unless he chooses
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to speak in the unfettered exercise of his own will."
Malloy v. Hogan, 378 U.S. 1, 8 (1964).


[***LEdHR15] [15] [***LEdHR16] [16]The
question in these cases is whether the privilege is fully
applicable during a period of [***716] custodial
interrogation. [*461] In this Court, the privilege has
consistently been accorded a liberal construction.
Albertson v. SACB, 382 U.S. 70, 81 (1965); Hoffman v.
United States, 341 U.S. 479, 486 (1951); Arndstein v.
McCarthy, 254 U.S. 71, 72-73 (1920); Counselman v.
Hitchcock, 142 U.S. 547, 562 (1892). We are satisfied
that all the principles embodied in the privilege apply to
informal compulsion exerted by [**1621]
law-enforcement officers during in-custody questioning.
An individual swept from familiar surroundings into
police custody, surrounded by antagonistic forces, and
subjected to the techniques of persuasion described above
cannot be otherwise than under compulsion to speak. As
a practical matter, the compulsion to speak in the isolated
setting of the police station may well be greater than in
courts or other official investigations, where there are
often impartial observers to guard against intimidation or
trickery. 30


30 Compare Brown v. Walker, 161 U.S. 591
(1896); Quinn v. United States, 349 U.S. 155
(1955).


This question, in fact, could have been taken as
settled in federal courts almost 70 years ago, when, in
Bram v. United States, 168 U.S. 532, 542 (1897), this
Court held:


"In criminal trials, in the courts of the United States,
wherever a question arises whether a confession is
incompetent because not voluntary, the issue is controlled
by that portion of the Fifth Amendment . . . commanding
that no person 'shall be compelled in any criminal case to
be a witness against himself.'"


In Bram, the Court reviewed the British and
American history and case law and set down the Fifth
Amendment standard for compulsion which we
implement today:


"Much of the confusion which has resulted from the
effort to deduce from the adjudged cases what [*462]
would be a sufficient quantum of proof to show that a
confession was or was not voluntary, has arisen from a


misconception of the subject to which the proof must
address itself. The rule is not that in order to render a
statement admissible the proof must be adequate to
establish that the particular communications contained in
a statement were voluntarily made, but it must be
sufficient to establish that the making of the statement
was voluntary; that is to say, that from the causes, which
the law treats as legally sufficient to engender in the mind
of the accused hope or fear in respect to the crime
charged, the accused was not involuntarily impelled to
make a statement, when but for the improper influences
he would have remained silent. . . ." 168 U.S., at 549.
And see, id., at 542.


The Court has adhered to this reasoning. In 1924,
Mr. Justice Brandeis wrote for a unanimous Court in
reversing a conviction resting on a compelled confession,
Wan v. United States, 266 U.S. 1. He stated:


"In the federal courts, the requisite of voluntariness
is not satisfied by establishing merely that the confession
was not induced by a promise or a threat. A confession is
voluntary in law if, and only if, it was, in fact, voluntarily
made. A confession [***717] may have been given
voluntarily, although it was made to police officers, while
in custody, and in answer to an examination conducted by
them. But a confession obtained by compulsion must be
excluded whatever may have been the character of the
compulsion, and whether the compulsion was applied in a
judicial proceeding or otherwise. Bram v. United States,
168 U.S. 532." 266 U.S., at 14-15.


In addition to the expansive historical development
of the privilege and the sound policies which have
nurtured [*463] its evolution, judicial precedent thus
clearly establishes its application to incommunicado
interrogation. In fact, the Government concedes this point
as well established in No. 761, Westover v. United States,
stating: "We have no doubt . . . that it is possible for a
suspect's Fifth [**1622] Amendment right to be violated
during in-custody questioning by a law-enforcement
officer." 31


31 Brief for the United States, p. 28. To the
same effect, see Brief for the United States, pp.
40-49, n. 44, Anderson v. United States, 318 U.S.
350 (1943); Brief for the United States, pp. 17-18,
McNabb v. United States, 318 U.S. 332 (1943).


Because of the adoption by Congress of Rule 5 (a) of
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the Federal Rules of Criminal Procedure, and this Court's
effectuation of that Rule in McNabb v. United States,
318 U.S. 332 (1943), and Mallory v. United States, 354
U.S. 449 (1957), we have had little occasion in the past
quarter century to reach the constitutional issues in
dealing with federal interrogations. These supervisory
rules, requiring production of an arrested person before a
commissioner "without unnecessary delay" and excluding
evidence obtained in default of that statutory obligation,
were nonetheless responsive to the same considerations
of Fifth Amendment policy that unavoidably face us now
as to the States. In McNabb, 318 U.S., at 343-344, and
in Mallory, 354 U.S., at 455-456, we recognized both the
dangers of interrogation and the appropriateness of
prophylaxis stemming from the very fact of interrogation
itself. 32


32 Our decision today does not indicate in any
manner, of course, that these rules can be
disregarded. When federal officials arrest an
individual, they must as always comply with the
dictates of the congressional legislation and cases
thereunder. See generally, Hogan & Snee, The
McNabb-Mallory Rule: Its Rise, Rationale and
Rescue, 47 Geo. L. J. 1 (1958).


[***LEdHR17A] [17A] [***LEdHR18A] [18A]
[***LEdHR19] [19]Our decision in Malloy v. Hogan,
378 U.S. 1 (1964), necessitates an examination of the
scope of the privilege in state cases as well. In Malloy,
we squarely held the [*464] privilege applicable to the
States, and held that the substantive standards underlying
the privilege applied with full force to state court
proceedings. There, as in Murphy v. Waterfront
Comm'n, 378 U.S. 52 (1964), and Griffin v. California,
380 U.S. 609 (1965), we applied the existing Fifth
Amendment standards to the case before us. Aside from
the holding itself, the reasoning in Malloy made clear
what had already become apparent -- that the substantive
and procedural safeguards surrounding admissibility of
confessions in state cases had become exceedingly
exacting, reflecting all the policies embedded in the
privilege, 378 U.S., at 7-8. 33 The [***718]
voluntariness [**1623] doctrine in the state cases, as
Malloy indicates, encompasses all interrogation practices
which are likely to exert such pressure upon an individual
as to disable him from [*465] making a free and rational
choice. 34 The implications of this proposition were
elaborated in our decision in Escobedo v. Illinois, 378


U.S. 478, decided one week after Malloy applied the
privilege to the States.


[***LEdHR17B] [17B] [***LEdHR18B] [18B]


33 The decisions of this Court have guaranteed
the same procedural protection for the defendant
whether his confession was used in a federal or
state court. It is now axiomatic that the
defendant's constitutional rights have been
violated if his conviction is based, in whole or in
part, on an involuntary confession, regardless of
its truth or falsity. Rogers v. Richmond, 365 U.S.
534, 544 (1961); Wan v. United States, 266 U.S.
1 (1924). This is so even if there is ample
evidence aside from the confession to support the
conviction, e. g., Malinski v. New York, 324 U.S.
401, 404 (1945); Bram v. United States, 168 U.S.
532, 540-542 (1897). Both state and federal courts
now adhere to trial procedures which seek to
assure a reliable and clear-cut determination of
the voluntariness of the confession offered at trial,
Jackson v. Denno, 378 U.S. 368 (1964); United
States v. Carignan, 342 U.S. 36, 38 (1951); see
also Wilson v. United States, 162 U.S. 613, 624
(1896). Appellate review is exacting, see Haynes
v. Washington, 373 U.S. 503 (1963); Blackburn
v. Alabama, 361 U.S. 199 (1960). Whether his
conviction was in a federal or state court, the
defendant may secure a post-conviction hearing
based on the alleged involuntary character of his
confession, provided he meets the procedural
requirements, Fay v. Noia, 372 U.S. 391 (1963);
Townsend v. Sain, 372 U.S. 293 (1963). In
addition, see Murphy v. Waterfront Comm'n, 378
U.S. 52 (1964).
34 See Lisenba v. California, 314 U.S. 219, 241
(1941); Ashcraft v. Tennessee, 322 U.S. 143
(1944); Malinski v. New York, 324 U.S. 401
(1945); Spano v. New York, 360 U.S. 315 (1959);
Lynumn v. Illinois, 372 U.S. 528 (1963); Haynes
v. Washington, 373 U.S. 503 (1963).


Our holding there stressed the fact that the police had
not advised the defendant of his constitutional privilege
to remain silent at the outset of the interrogation, and we
drew attention to that fact at several points in the
decision, 378 U.S., at 483, 485, 491. This was no
isolated factor, but an essential ingredient in our decision.
The entire thrust of police interrogation there, as in all the
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cases today, was to put the defendant in such an
emotional state as to impair his capacity for rational
judgment. The abdication of the constitutional privilege
-- the choice on his part to speak to the police -- was not
made knowingly or competently because of the failure to
apprise him of his rights; the compelling atmosphere of
the in-custody interrogation, and not an independent
decision on his part, caused the defendant to speak.


[***LEdHR20A] [20A] [***LEdHR21] [21]A
different phase of the Escobedo decision was significant
in its attention to the absence of counsel during the
questioning. There, as in the cases today, we sought a
protective device to dispel the compelling atmosphere of
the interrogation. In Escobedo, however, the police did
not relieve the defendant of the anxieties which they had
created in the interrogation rooms. Rather, they denied
his request for the assistance of counsel, 378 U.S., at
481, 488, 491. 35 This heightened his dilemma, and
[*466] made his later statements the [***719] product
of this compulsion. Cf. Haynes v. Washington, 373 U.S.
503, 514 (1963). The denial of the defendant's request for
his attorney thus undermined his ability to exercise the
privilege -- to remain silent if he chose or to speak
without any intimidation, blatant or subtle. The presence
of counsel, in all the cases before us today, would be the
adequate protective device necessary to make the process
of police interrogation conform to the dictates of the
privilege. His presence would insure that statements
made in the government-established atmosphere are not
the product of compulsion.


[***LEdHR20B] [20B]


35 The police also prevented the attorney from
consulting with his client. Independent of any
other constitutional proscription, this action
constitutes a violation of the Sixth Amendment
right to the assistance of counsel and excludes any
statement obtained in its wake. See People v.
Donovan, 13 N. Y. 2d 148, 193 N. E. 2d 628, 243
N. Y. S. 2d 841 (1963) (Fuld, J.).


[***LEdHR22] [22]It was in this manner that
Escobedo explicated another facet of the pre-trial
privilege, noted in many of the Court's prior decisions:
the protection of rights at trial. 36 That counsel is present
when [**1624] statements are taken from an individual
during interrogation obviously enhances the integrity of
the fact-finding processes in court. The presence of an


attorney, and the warnings delivered to the individual,
enable the defendant under otherwise compelling
circumstances to tell his story without fear, effectively,
and in a way that eliminates the evils in the interrogation
process. Without the protections flowing from adequate
warnings and the rights of counsel, "all the careful
safeguards erected around the giving of testimony,
whether by an accused or any other witness, would
become empty formalities in a procedure where the most
compelling possible evidence of guilt, a confession,
would have already been obtained at the unsupervised
pleasure of the police." Mapp v. Ohio, 367 U.S. 643, 685
(1961) (HARLAN, J., dissenting). Cf. Pointer v. Texas,
380 U.S. 400 (1965).


36 In re Groban, 352 U.S. 330, 340-352 (1957)
(BLACK, J., dissenting); Note, 73 Yale L. J.
1000, 1048-1051 (1964); Comment, 31 U. Chi.
L. Rev. 313, 320 (1964) and authorities cited.


[*467] III.


[***LEdHR23] [23]Today, then, there can be no
doubt that the Fifth Amendment privilege is available
outside of criminal court proceedings and serves to
protect persons in all settings in which their freedom of
action is curtailed in any significant way from being
compelled to incriminate themselves. We have
concluded that without proper safeguards the process of
in-custody interrogation of persons suspected or accused
of crime contains inherently compelling pressures which
work to undermine the individual's will to resist and to
compel him to speak where he would not otherwise do so
freely. In order to combat these pressures and to permit a
full opportunity to exercise the privilege against
self-incrimination, the accused must be adequately and
effectively apprised of his rights and the exercise of those
rights must be fully honored.


It is impossible for us to foresee the potential
alternatives for protecting the privilege which might be
devised by Congress or the States in the exercise of their
creative rule-making capacities. Therefore we cannot say
that the Constitution necessarily requires adherence to
any particular solution for the inherent compulsions of
the interrogation process as it is presently conducted.
[***720] Our decision in no way creates a constitutional
straitjacket which will handicap sound efforts at reform,
nor is it intended to have this effect. We encourage
Congress and the States to continue their laudable search
for increasingly effective ways of protecting the rights of
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the individual while promoting efficient enforcement of
our criminal laws. However, unless we are shown other
procedures which are at least as effective in apprising
accused persons of their right of silence and in assuring a
continuous opportunity to exercise it, the following
safeguards must be observed.


[***LEdHR24A] [24A] [***LEdHR25A] [25A]At
the outset, if a person in custody is to be subjected to
interrogation, he must first be informed in clear and
[*468] unequivocal terms that he has the right to remain
silent. For those unaware of the privilege, the warning is
needed simply to make them aware of it -- the threshold
requirement for an intelligent decision as to its exercise.
More important, such a warning is an absolute
prerequisite in overcoming the inherent pressures of the
interrogation atmosphere. It is not just the subnormal or
woefully ignorant who succumb to an interrogator's
imprecations, whether implied or expressly stated, that
the interrogation will continue until a confession is
obtained or that silence in the face of accusation is itself
damning and will bode ill when presented to a jury. 37


Further, [**1625] the warning will show the individual
that his interrogators are prepared to recognize his
privilege should he choose to exercise it.


[***LEdHR24B] [24B] [***LEdHR25B] [25B]


37 See p. 454, supra. Lord Devlin has
commented:


"It is probable that even today, when there is
much less ignorance about these matters than
formerly, there is still a general belief that you
must answer all questions put to you by a
policeman, or at least that it will be the worse for
you if you do not." Devlin, The Criminal
Prosecution in England 32 (1958). In accord with
our decision today, it is impermissible to penalize
an individual for exercising his Fifth Amendment
privilege when he is under police custodial
interrogation. The prosecution may not, therefore,
use at trial the fact that he stood mute or claimed
his privilege in the face of accusation. Cf.
Griffin v. California, 380 U.S. 609 (1965);
Malloy v. Hogan, 378 U.S. 1, 8 (1964); Comment,
31 U. Chi. L. Rev. 556 (1964); Developments in
the Law -- Confessions, 79 Harv. L. Rev. 935,
1041-1044 (1966). See also Bram v. United
States, 168 U.S. 532, 562 (1897).


[***LEdHR26] [26]The Fifth Amendment
privilege is so fundamental to our system of
constitutional rule and the expedient of giving an
adequate warning as to the availability of the privilege so
simple, we will not pause to inquire in individual cases
whether the defendant was aware of his rights without a
warning being given. Assessments of the knowledge the
defendant possessed, based on information [*469] as to
his age, education, intelligence, or prior contact with
authorities, can never be more than speculation; 38 a
warning is a clearcut fact. More important, whatever the
background of the person interrogated, a warning at the
time of the interrogation is indispensable to overcome its
pressures and to insure that the individual knows he is
free to exercise the privilege at that point in time.


38 Cf. Betts v. Brady, 316 U.S. 455 (1942), and
the recurrent inquiry into special circumstances it
necessitated. See generally, Kamisar, Betts v.
Brady Twenty Years Later: The Right to Counsel
and Due Process Values, 61 Mich. L. Rev. 219
(1962).


The warning of the right to remain silent must be
accompanied by the explanation that anything said can
and will be used against [***721] the individual in
court. This warning is needed in order to make him
aware not only of the privilege, but also of the
consequences of forgoing it. It is only through an
awareness of these consequences that there can be any
assurance of real understanding and intelligent exercise
of the privilege. Moreover, this warning may serve to
make the individual more acutely aware that he is faced
with a phase of the adversary system -- that he is not in
the presence of persons acting solely in his interest.


[***LEdHR27] [27]The circumstances surrounding
in-custody interrogation can operate very quickly to
overbear the will of one merely made aware of his
privilege by his interrogators. Therefore, the right to have
counsel present at the interrogation is indispensable to the
protection of the Fifth Amendment privilege under the
system we delineate today. Our aim is to assure that the
individual's right to choose between silence and speech
remains unfettered throughout the interrogation process.
A once-stated warning, delivered by those who will
conduct the interrogation, cannot itself suffice to that end
among those who most require knowledge of their rights.
A mere [*470] warning given by the interrogators is not
alone sufficient to accomplish that end. Prosecutors
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themselves claim that the admonishment of the right to
remain silent without more "will benefit only the
recidivist and the professional." Brief for the National
District Attorneys Association as amicus curiae, p. 14.
Even preliminary advice given to the accused by his own
attorney can be swiftly overcome by the secret
interrogation process. Cf. Escobedo v. Illinois, 378 U.S.
478, 485, n. 5. Thus, the need for counsel to protect
[**1626] the Fifth Amendment privilege comprehends
not merely a right to consult with counsel prior to
questioning, but also to have counsel present during any
questioning if the defendant so desires.


The presence of counsel at the interrogation may
serve several significant subsidiary functions as well. If
the accused decides to talk to his interrogators, the
assistance of counsel can mitigate the dangers of
untrustworthiness. With a lawyer present the likelihood
that the police will practice coercion is reduced, and if
coercion is nevertheless exercised the lawyer can testify
to it in court. The presence of a lawyer can also help to
guarantee that the accused gives a fully accurate
statement to the police and that the statement is rightly
reported by the prosecution at trial. See Crooker v.
California, 357 U.S. 433, 443-448 (1958) (DOUGLAS,
J., dissenting).


[***LEdHR28] [28]An individual need not make a
pre-interrogation request for a lawyer. While such
request affirmatively secures his right to have one, his
failure to ask for a lawyer does not constitute a waiver.
No effective waiver of the right to counsel during
interrogation can be recognized unless specifically made
after the warnings we here delineate have been given.
The accused who does not know his rights and therefore
does not make a request [*471] may be the person who
most needs counsel. As the California Supreme Court
has aptly put it:


"Finally, we must recognize that the imposition of
the requirement for the request would discriminate
against the defendant who does not [***722] know his
rights. The defendant who does not ask for counsel is the
very defendant who most needs counsel. We cannot
penalize a defendant who, not understanding his
constitutional rights, does not make the formal request
and by such failure demonstrates his helplessness. To
require the request would be to favor the defendant
whose sophistication or status had fortuitously prompted
him to make it." People v. Dorado, 62 Cal. 2d 338, 351,


398 P. 2d 361, 369-370, 42 Cal. Rptr. 169, 177-178
(1965) (Tobriner, J.).


[***LEdHR29] [29]


In Carnley v. Cochran, 369 U.S. 506, 513 (1962),
we stated: "It is settled that where the assistance of
counsel is a constitutional requisite, the right to be
furnished counsel does not depend on a request." This
proposition applies with equal force in the context of
providing counsel to protect an accused's Fifth
Amendment privilege in the face of interrogation. 39


Although the role of counsel at trial differs from the role
during interrogation, the differences are not relevant to
the question whether a request is a prerequisite.


39 See Herman, The Supreme Court and
Restrictions on Police Interrogation, 25 Ohio St.
L. J. 449, 480 (1964).


[***LEdHR2B] [2B] [***LEdHR30]
[30]Accordingly we hold that an individual held for
interrogation must be clearly informed that he has the
right to consult with a lawyer and to have the lawyer with
him during interrogation under the system for protecting
the privilege we delineate today. As with the warnings of
the right to remain silent and that anything stated can be
used in evidence against him, this warning is an absolute
prerequisite to interrogation. No amount of [*472]
circumstantial evidence that the person may have been
aware of this right will suffice to stand in its stead. Only
through such a warning is there ascertainable assurance
that the accused was aware of this right.


[***LEdHR31] [31] [***LEdHR32] [32]If an
individual indicates that he wishes the assistance of
counsel before any interrogation occurs, the authorities
cannot rationally ignore or deny his request on the basis
that the individual does not have or cannot afford a
retained attorney. The financial ability [**1627] of the
individual has no relationship to the scope of the rights
involved here. The privilege against self-incrimination
secured by the Constitution applies to all individuals.
The need for counsel in order to protect the privilege
exists for the indigent as well as the affluent. In fact,
were we to limit these constitutional rights to those who
can retain an attorney, our decisions today would be of
little significance. The cases before us as well as the vast
majority of confession cases with which we have dealt in
the past involve those unable to retain counsel. 40 While
authorities are not required to relieve the accused of his
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poverty, they have the obligation not to take advantage of
indigence in the administration of justice. 41 Denial
[*473] of counsel to the indigent at the time of
interrogation while allowing an attorney to those
[***723] who can afford one would be no more
supportable by reason or logic than the similar situation
at trial and on appeal struck down in Gideon v.
Wainwright, 372 U.S. 335 (1963), and Douglas v.
California, 372 U.S. 353 (1963).


40 Estimates of 50-90% indigency among felony
defendants have been reported. Pollock, Equal
Justice in Practice, 45 Minn. L. Rev. 737,
738-739 (1961); Birzon, Kasanof & Forma, The
Right to Counsel and the Indigent Accused in
Courts of Criminal Jurisdiction in New York
State, 14 Buffalo L. Rev. 428, 433 (1965).
41 See Kamisar, Equal Justice in the Gatehouses
and Mansions of American Criminal Procedure,
in Criminal Justice in Our Time 1, 64-81 (1965).
As was stated in the Report of the Attorney
General's Committee on Poverty and the
Administration of Federal Criminal Justice 9
(1963):


"When government chooses to exert its
powers in the criminal area, its obligation is
surely no less than that of taking reasonable
measures to eliminate those factors that are
irrelevant to just administration of the law but
which, nevertheless, may occasionally affect
determinations of the accused's liability or
penalty. While government may not be required
to relieve the accused of his poverty, it may
properly be required to minimize the influence of
poverty on its administration of justice."


[***LEdHR33] [33] [***LEdHR34A] [34A]In
order fully to apprise a person interrogated of the extent
of his rights under this system then, it is necessary to
warn him not only that he has the right to consult with an
attorney, but also that if he is indigent a lawyer will be
appointed to represent him. Without this additional
warning, the admonition of the right to consult with
counsel would often be understood as meaning only that
he can consult with a lawyer if he has one or has the
funds to obtain one. The warning of a right to counsel
would be hollow if not couched in terms that would
convey to the indigent -- the person most often subjected
to interrogation -- the knowledge that he too has a right to


have counsel present. 42 As with the warnings of the right
to remain silent and of the general right to counsel, only
by effective and express explanation to the indigent of
this right can there be assurance that he was truly in a
position to exercise it. 43


42 Cf. United States ex rel. Brown v. Fay, 242
F.Supp. 273, 277 (D. C. S. D. N. Y. 1965); People
v. Witenski, 15 N. Y. 2d 392, 207 N. E. 2d 358,
259 N. Y. S. 2d 413 (1965).


[***LEdHR34B] [34B]


43 While a warning that the indigent may have
counsel appointed need not be given to the person
who is known to have an attorney or is known to
have ample funds to secure one, the expedient of
giving a warning is too simple and the rights
involved too important to engage in ex post facto
inquiries into financial ability when there is any
doubt at all on that score.


[***LEdHR5B] [5B] [***LEdHR35A] [35A]
[***LEdHR36] [36] [***LEdHR37] [37]Once warnings
have been given, the subsequent procedure is clear. If the
individual indicates in any manner, [*474] at any time
prior to or during questioning, that he wishes to remain
silent, the interrogation must cease. 44 At this [**1628]
point he has shown that he intends to exercise his Fifth
Amendment privilege; any statement taken after the
person invokes his privilege cannot be other than the
product of compulsion, subtle or otherwise. Without the
right to cut off questioning, the setting of in-custody
interrogation operates on the individual to overcome free
choice in producing a statement after the privilege has
been once invoked. If the individual states that he wants
an attorney, the interrogation must cease until an attorney
is present. At that time, the individual must have an
opportunity to confer with the attorney and to have him
present during any subsequent questioning. If the
individual cannot obtain an attorney and he indicates that
he wants one before speaking to police, they must respect
his decision to remain silent.


[***LEdHR35B] [35B]


44 If an individual indicates his desire to remain
silent, but has an attorney present, there may be
some circumstances in which further questioning
would be permissible. In the absence of evidence
of overbearing, statements then made in the
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presence of counsel might be free of the
compelling influence of the interrogation process
and might fairly be construed as a waiver of the
privilege for purposes of these statements.


[***LEdHR38] [38]This [***724] does not mean,
as some have suggested, that each police station must
have a "station house lawyer" present at all times to
advise prisoners. It does mean, however, that if police
propose to interrogate a person they must make known to
him that he is entitled to a lawyer and that if he cannot
afford one, a lawyer will be provided for him prior to any
interrogation. If authorities conclude that they will not
provide counsel during a reasonable period of time in
which investigation in the field is carried out, they may
refrain from doing so without violating the person's Fifth
Amendment privilege so long as they do not question him
during that time.


[*475] [***LEdHR39] [39]If the interrogation
continues without the presence of an attorney and a
statement is taken, a heavy burden rests on the
government to demonstrate that the defendant knowingly
and intelligently waived his privilege against
self-incrimination and his right to retained or appointed
counsel. Escobedo v. Illinois, 378 U.S. 478, 490, n. 14.
This Court has always set high standards of proof for the
waiver of constitutional rights, Johnson v. Zerbst, 304
U.S. 458 (1938), and we re-assert these standards as
applied to in-custody interrogation. Since the State is
responsible for establishing the isolated circumstances
under which the interrogation takes place and has the
only means of making available corroborated evidence of
warnings given during incommunicado interrogation, the
burden is rightly on its shoulders.


[***LEdHR40] [40] [***LEdHR41] [41]An
express statement that the individual is willing to make a
statement and does not want an attorney followed closely
by a statement could constitute a waiver. But a valid
waiver will not be presumed simply from the silence of
the accused after warnings are given or simply from the
fact that a confession was in fact eventually obtained. A
statement we made in Carnley v. Cochran, 369 U.S. 506,
516 (1962), is applicable here:


"Presuming waiver from a silent record is
impermissible. The record must show, or there must be
an allegation and evidence which show, that an accused


was offered counsel but intelligently and understandingly
rejected the offer. Anything less is not waiver."


See also Glasser v. United States, 315 U.S. 60
(1942). Moreover, where in-custody interrogation is
involved,


[***LEdHR6B] [6B] there is no room for the
contention that the privilege is waived if the individual
answers some questions or gives [*476] some
information on his own prior to invoking his right to
remain silent when interrogated. 45


45 Although this Court held in Rogers v. United
States, 340 U.S. 367 (1951), over strong dissent,
that a witness before a grand jury may not in
certain circumstances decide to answer some
questions and then refuse to answer others, that
decision has no application to the interrogation
situation we deal with today. No legislative or
judicial fact-finding authority is involved here,
nor is there a possibility that the individual might
make self-serving statements of which he could
make use at trial while refusing to answer
incriminating statements.


[***LEdHR42] [42] [***LEdHR43]
[43]Whatever [**1629] the testimony of the authorities
as to waiver of rights by an accused, the fact of lengthy
interrogation or incommunicado incarceration before a
statement [***725] is made is strong evidence that the
accused did not validly waive his rights. In these
circumstances the fact that the individual eventually
made a statement is consistent with the conclusion that
the compelling influence of the interrogation finally
forced him to do so. It is inconsistent with any notion of
a voluntary relinquishment of the privilege. Moreover,
any evidence that the accused was threatened, tricked, or
cajoled into a waiver will, of course, show that the
defendant did not voluntarily waive his privilege. The
requirement of warnings and waiver of rights is a
fundamental with respect to the Fifth Amendment
privilege and not simply a preliminary ritual to existing
methods of interrogation.


[***LEdHR44] [44] [***LEdHR45] [45] The
warnings required and the waiver necessary in
accordance with our opinion today are, in the absence of
a fully effective equivalent, prerequisites to the
admissibility of any statement made by a defendant. No
distinction can be drawn between statements which are
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direct confessions and statements which amount to
"admissions" of part or all of an offense. The privilege
against self-incrimination protects the individual from
being compelled to incriminate himself in any manner; it
does not distinguish degrees of incrimination. Similarly,
[*477] for precisely the same reason, no distinction may
be drawn between inculpatory statements and statements
alleged to be merely "exculpatory." If a statement made
were in fact truly exculpatory it would, of course, never
be used by the prosecution. In fact, statements merely
intended to be exculpatory by the defendant are often
used to impeach his testimony at trial or to demonstrate
untruths in the statement given under interrogation and
thus to prove guilt by implication. These statements are
incriminating in any meaningful sense of the word and
may not be used without the full warnings and effective
waiver required for any other statement. In Escobedo
itself, the defendant fully intended his accusation of
another as the slayer to be exculpatory as to himself.


[***LEdHR46] [46]The principles announced
today deal with the protection which must be given to the
privilege against self-incrimination when the individual is
first subjected to police interrogation while in custody at
the station or otherwise deprived of his freedom of action
in any significant way. It is at this point that our
adversary system of criminal proceedings commences,
distinguishing itself at the outset from the inquisitorial
system recognized in some countries. Under the system
of warnings we delineate today or under any other system
which may be devised and found effective, the safeguards
to be erected about the privilege must come into play at
this point.


[***LEdHR47] [47]Our decision is not intended to
hamper the traditional function of police officers in
investigating crime. See Escobedo v. Illinois, 378 U.S.
478, 492. When an individual is in custody on probable
cause, the police may, of course, seek out evidence in the
field to be used at trial against him. Such investigation
may include inquiry of persons not under restraint.
General on-the-scene questioning as to facts surrounding
a crime or other general questioning of citizens in the
fact-finding process is not affected by our holding. It is
an act of [*478] responsible citizenship for individuals
to give whatever information they may [***726] have to
aid in [**1630] law enforcement. In such situations the
compelling atmosphere inherent in the process of
in-custody interrogation is not necessarily present. 46


46 The distinction and its significance has been
aptly described in the opinion of a Scottish court:


"In former times such questioning, if
undertaken, would be conducted by police
officers visiting the house or place of business of
the suspect and there questioning him, probably in
the presence of a relation or friend. However
convenient the modern practice may be, it must
normally create a situation very unfavourable to
the suspect." Chalmers v. H. M. Advocate, [1954]
Sess. Cas. 66, 78 (J. C.).


[***LEdHR48] [48] [***LEdHR49] [49]In
dealing with statements obtained through interrogation,
we do not purport to find all confessions inadmissible.
Confessions remain a proper element in law enforcement.
Any statement given freely and voluntarily without any
compelling influences is, of course, admissible in
evidence. The fundamental import of the privilege while
an individual is in custody is not whether he is allowed to
talk to the police without the benefit of warnings and
counsel, but whether he can be interrogated. There is no
requirement that police stop a person who enters a police
station and states that he wishes to confess to a crime, 47


or a person who calls the police to offer a confession or
any other statement he desires to make. Volunteered
statements of any kind are not barred by the Fifth
Amendment and their admissibility is not affected by our
holding today.


47 See People v. Dorado, 62 Cal. 2d 338, 354,
398 P. 2d 361, 371, 42 Cal. Rptr. 169, 179
(1965).


To summarize, we hold that when an individual is
taken into custody or otherwise deprived of his freedom
by the authorities in any significant way and is subjected
to questioning, the privilege against self-incrimination is
jeopardized. Procedural safeguards must be employed to
[*479] protect the privilege, and unless other fully
effective means are adopted to notify the person of his
right of silence and to assure that the exercise of the right
will be scrupulously honored, the following measures are
required. He must be warned prior to any questioning
that he has the right to remain silent, that anything he
says can be used against him in a court of law, that he has
the right to the presence of an attorney, and that if he
cannot afford an attorney one will be appointed for him
prior to any questioning if he so desires. Opportunity to
exercise these rights must be afforded to him throughout
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the interrogation. After such warnings have been given,
and such opportunity afforded him, the individual may
knowingly and intelligently waive these rights and agree
to answer questions or make a statement. But unless and
until such warnings and waiver are demonstrated by the
prosecution at trial, no evidence obtained as a result of
interrogation can be used against him. 48


48 In accordance with our holdings today and in
Escobedo v. Illinois, 378 U.S. 478, 492, Crooker
v. California, 357 U.S. 433 (1958) and Cicenia v.
Lagay, 357 U.S. 504 (1958) are not to be
followed.


IV.


[***LEdHR50] [50]A recurrent argument made in
these cases is that society's need for interrogation
outweighs the privilege. This argument is not unfamiliar
to this Court. See, e. g., Chambers v. Florida, 309 U.S.
227, 240-241 (1940). The whole thrust of our foregoing
discussion demonstrates [***727] that the Constitution
has prescribed the rights of the individual when
confronted with the power of government when it
provided in the Fifth Amendment that an individual
cannot be compelled to be a witness against himself.
That right cannot be abridged. As Mr. Justice Brandeis
once observed:


"Decency, security and liberty alike demand that
government officials shall [**1631] be subjected to the
same [*480] rules of conduct that are commands to the
citizen. In a government of laws, existence of the
government will be imperilled if it fails to observe the
law scrupulously. Our Government is the potent, the
omnipresent teacher. For good or for ill, it teaches the
whole people by its example. Crime is contagious. If the
Government becomes a lawbreaker, it breeds contempt
for law; it invites every man to become a law unto
himself; it invites anarchy. To declare that in the
administration of the criminal law the end justifies the
means . . . would bring terrible retribution. Against that
pernicious doctrine this Court should resolutely set its
face." Olmstead v. United States, 277 U.S. 438, 485
(1928) (dissenting opinion). 49


In this connection, one of our country's distinguished
jurists has pointed out: "The quality of a nation's
civilization can be largely measured by the methods it
uses in the enforcement of its criminal law." 50


49 In quoting the above from the dissenting
opinion of Mr. Justice Brandeis we, of course, do
not intend to pass on the constitutional questions
involved in the Olmstead case.
50 Schaefer, Federalism and State Criminal
Procedure, 70 Harv. L. Rev. 1, 26 (1956).


[***LEdHR51] [51]If the individual desires to
exercise his privilege, he has the right to do so. This is
not for the authorities to decide. An attorney may advise
his client not to talk to police until he has had an
opportunity to investigate the case, or he may wish to be
present with his client during any police questioning. In
doing so an attorney is merely exercising the good
professional judgment he has been taught. This is not
cause for considering the attorney a menace to law
enforcement. He is merely carrying out what he is sworn
to do under his oath -- to protect to the extent of his
ability the rights of his [*481] client. In fulfilling this
responsibility the attorney plays a vital role in the
administration of criminal justice under our Constitution.


[***LEdHR52] [52]In announcing these principles,
we are not unmindful of the burdens which law
enforcement officials must bear, often under trying
circumstances. We also fully recognize the obligation of
all citizens to aid in enforcing the criminal laws. This
Court, while protecting individual rights, has always
given ample latitude to law enforcement agencies in the
legitimate exercise of their duties. The limits we have
placed on the interrogation process should not constitute
an undue interference with a proper system of law
enforcement. As we have noted, our decision does not in
any way preclude police from carrying out their
traditional investigatory functions. Although confessions
may play an important role in some convictions, the cases
before us present graphic examples of the overstatement
of the "need" for confessions. In each case authorities
conducted interrogations ranging up to five days in
duration despite the [***728] presence, through
standard investigating practices, of considerable evidence
against each defendant. 51 Further examples are
chronicled in our prior cases. See, e. g., Haynes v.
Washington, 373 U.S. 503, 518-519 (1963); Rogers v.
Richmond, 365 U.S. 534, 541 (1961); Malinski v. New
York, 324 U.S. 401, 402 (1945). 52


51 Miranda, Vignera, and Westover were
identified by eyewitnesses. Marked bills from the
bank robbed were found in Westover's car.


Page 31
384 U.S. 436, *479; 86 S. Ct. 1602, **1630;


16 L. Ed. 2d 694, ***LEdHR49; 1966 U.S. LEXIS 2817







Articles stolen from the victim as well as from
several other robbery victims were found in
Stewart's home at the outset of the investigation.
52 Dealing as we do here with constitutional
standards in relation to statements made, the
existence of independent corroborating evidence
produced at trial is, of course, irrelevant to our
decisions. Haynes v. Washington, 373 U.S. 503,
518-519 (1963); Lynumn v. Illinois, 372 U.S.
528, 537-538 (1963); Rogers v. Richmond, 365
U.S. 534, 541 (1961); Blackburn v. Alabama, 361
U.S. 199, 206 (1960).


[*482] It [**1632] is also urged that an unfettered
right to detention for interrogation should be allowed
because it will often redound to the benefit of the person
questioned. When police inquiry determines that there is
no reason to believe that the person has committed any
crime, it is said, he will be released without need for
further formal procedures. The person who has
committed no offense, however, will be better able to
clear himself after warnings with counsel present than
without. It can be assumed that in such circumstances a
lawyer would advise his client to talk freely to police in
order to clear himself.


Custodial interrogation, by contrast, does not
necessarily afford the innocent an opportunity to clear
themselves. A serious consequence of the present
practice of the interrogation alleged to be beneficial for
the innocent is that many arrests "for investigation"
subject large numbers of innocent persons to detention
and interrogation. In one of the cases before us, No. 584,
California v. Stewart, police held four persons, who were
in the defendant's house at the time of the arrest, in jail
for five days until defendant confessed. At that time they
were finally released. Police stated that there was "no
evidence to connect them with any crime." Available
statistics on the extent of this practice where it is
condoned indicate that these four are far from alone in
being subjected to arrest, prolonged detention, and
interrogation without the requisite probable cause. 53


53 See, e. g., Report and Recommendations of
the [District of Columbia] Commissioners'
Committee on Police Arrests for Investigation
(1962); American Civil Liberties Union, Secret
Detention by the Chicago Police (1959). An
extreme example of this practice occurred in the
District of Columbia in 1958. Seeking three


"stocky" young Negroes who had robbed a
restaurant, police rounded up 90 persons of that
general description. Sixty-three were held
overnight before being released for lack of
evidence. A man not among the 90 arrested was
ultimately charged with the crime. Washington
Daily News, January 21, 1958, p. 5, col. 1;
Hearings before a Subcommittee of the Senate
Judiciary Committee on H. R. 11477, S. 2970, S.
3325, and S. 3355, 85th Cong., 2d Sess. (July
1958), pp. 40, 78.


[*483] Over the years the Federal Bureau of
Investigation has compiled an exemplary record of
effective law enforcement while advising any suspect or
arrested person, at the outset of an interview, that he is
not required to make a statement, that any statement may
be used against him in court, that the individual may
obtain the services of an attorney [***729] of his own
choice and, more recently, that he has a right to free
counsel if he is unable to pay. 54 A [**1633] letter
received from the Solicitor General in response to a
question from the Bench makes it clear that the present
pattern of warnings and respect for the [*484] rights of
the individual followed as a practice by the FBI is
consistent with the procedure which we delineate today.
It states:


"At the oral argument of the above cause, Mr. Justice
Fortas asked whether I could provide certain information
as to the practices followed by the Federal Bureau of
Investigation. I have directed these questions to the
attention of the Director of the Federal Bureau of
Investigation and am submitting herewith a statement of
the questions and of the answers which we have received.


''TH'(1) When an individual is interviewed by agents
of the Bureau, what warning is given to him?


"'The standard warning long given by Special Agents
of the FBI to both suspects and persons under arrest is
that the person has a right to say nothing and a right to
counsel, and that any statement he does make may be
used against him in court. Examples of this warning are
to be found in the Westover case at 342 F.2d 684 (1965),
and Jackson v. U.S., 337 F.2d 136 (1964), cert. den.
380 U.S. 935.


"'After passage of the Criminal Justice Act of 1964,
which provides free counsel for Federal defendants
unable to pay, we added to our instructions to Special
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Agents the requirement that any person who is under
arrest for an offense under FBI jurisdiction, or whose
arrest is contemplated following the interview, must also
be advised of his right to free counsel if he is unable to
pay, and the fact that such counsel will be assigned by the
Judge. At the same time, we broadened the right to
counsel warning [*485] to read counsel of his own
choice, or anyone else with whom he might wish to
speak.


"'(2) When is the warning given?


"'The FBI warning is given to a suspect at the very
outset of the interview, as shown in the Westover case,
cited above. The warning may be given to a person
arrested as soon as practicable after the arrest, as shown
in the Jackson case, also cited above, and in U.S. v.
Konigsberg, 336 F.2d 844 [***730] (1964), cert. den.
379 U.S. 933, but in any event it must precede the
interview with the person for a confession or admission
of his own guilt.


"'(3) What is the Bureau's practice in the event that
(a) the individual requests counsel and (b) counsel
appears?


"'When the person who has been warned of his right
to counsel decides that he wishes to consult with counsel
before making a statement, the interview is terminated at
that point, Shultz v. U.S., 351 F.2d 287 (1965). It may be
continued, however, as to all matters other than the
person's own guilt or innocence. If he is indecisive in his
request for counsel, there may be some question on
whether he did or did not waive counsel. Situations of
this kind must necessarily be left to the judgment of the
interviewing Agent. For example, in Hiram v. U.S., 354
F.2d 4 (1965), the Agent's conclusion that the person
arrested had waived his right to counsel was upheld by
the courts.


"'A person being interviewed and desiring to consult
counsel by telephone must be permitted to do so, as
shown in Caldwell v. U.S., 351 F.2d 459 (1965). When
counsel [**1634] appears in person, he is permitted to
confer with his client in private.


[*486] "'(4) What is the Bureau's practice if the
individual requests counsel, but cannot afford to retain an
attorney?


"'If any person being interviewed after warning of


counsel decides that he wishes to consult with counsel
before proceeding further the interview is terminated, as
shown above. FBI Agents do not pass judgment on the
ability of the person to pay for counsel. They do,
however, advise those who have been arrested for an
offense under FBI jurisdiction, or whose arrest is
contemplated following the interview, of a right to free
counsel if they are unable to pay, and the availability of
such counsel from the Judge.'" 55


54 In 1952, J. Edgar Hoover, Director of the
Federal Bureau of Investigation, stated:


"Law enforcement, however, in defeating the
criminal, must maintain inviolate the historic
liberties of the individual. To turn back the
criminal, yet, by so doing, destroy the dignity of
the individual, would be a hollow victory.


. . . .


"We can have the Constitution, the best laws
in the land, and the most honest reviews by courts
-- but unless the law enforcement profession is
steeped in the democratic tradition, maintains the
highest in ethics, and makes its work a career of
honor, civil liberties will continually -- and
without end -- be violated. . . . The best
protection of civil liberties is an alert, intelligent
and honest law enforcement agency. There can
be no alternative.


. . . .


". . . Special Agents are taught that any
suspect or arrested person, at the outset of an
interview, must be advised that he is not required
to make a statement and that any statement given
can be used against him in court. Moreover, the
individual must be informed that, if he desires, he
may obtain the services of an attorney of his own
choice."


Hoover, Civil Liberties and Law
Enforcement: The Role of the FBI, 37 Iowa L.
Rev. 175, 177-182 (1952).


[***LEdHR53] [53]


55 We agree that the interviewing agent must
exercise his judgment in determining whether the
individual waives his right to counsel. Because of
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the constitutional basis of the right, however, the
standard for waiver is necessarily high. And, of
course, the ultimate responsibility for resolving
this constitutional question lies with the courts.


The practice of the FBI can readily be emulated by
state and local enforcement agencies. The argument that
the FBI deals with different crimes than are dealt with by
state authorities does not mitigate the significance of the
FBI experience. 56


56 Among the crimes within the enforcement
jurisdiction of the FBI are kidnapping, 18 U. S. C.
§ 1201 (1964 ed.), white slavery, 18 U. S. C. §§
2421-2423 (1964 ed.), bank robbery, 18 U. S. C. §
2113 (1964 ed.), interstate transportation and sale
of stolen property, 18 U. S. C. §§ 2311-2317
(1964 ed.), all manner of conspiracies, 18 U. S. C.
§ 371 (1964 ed.), and violations of civil rights, 18
U. S. C. §§ 241-242 (1964 ed.). See also 18 U. S.
C. § 1114 (1964 ed.) (murder of officer or
employee of the United States).


The experience in some other countries also
suggests that the danger to law enforcement in curbs on
interrogation is overplayed. The English procedure since
1912 under the Judges' Rules is significant. As recently
[*487] strengthened, the Rules require that a cautionary
warning be given an accused by a police officer as soon
as he has evidence that affords reasonable grounds for
suspicion; they also require that any statement made be
given by the accused [***731] without questioning by
police. 57 [*488] The right of the individual to [**1635]
consult with an attorney during this period is expressly
recognized. 58


57 [1964] Crim. L. Rev., at 166-170. These
Rules provide in part:


"II. As soon as a police officer has evidence
which would afford reasonable grounds for
suspecting that a person has committed an
offence, he shall caution that person or cause him
to be cautioned before putting to him any
questions, or further questions, relating to that
offence.


"The caution shall be in the following terms:


"'You are not obliged to say anything unless
you wish to do so but what you say may be put


into writing and given in evidence.'


"When after being cautioned a person is
being questioned, or elects to make a statement, a
record shall be kept of the time and place at which
any such questioning or statement began and
ended and of the persons present.


. . . .


"III. . . .


. . . .


"(b) It is only in exceptional cases that
questions relating to the offence should be put to
the accused person after he has been charged or
informed that he may be prosecuted.


. . . .


"IV. All written statements made after
caution shall be taken in the following manner:


"(a) If a person says that he wants to make a
statement he shall be told that it is intended to
make a written record of what he says.


"He shall always be asked whether he wishes
to write down himself what he wants to say; if he
says that he cannot write or that he would like
someone to write it for him, a police officer may
offer to write the statement for him. . . .


"(b) Any person writing his own statement
shall be allowed to do so without any prompting
as distinct from indicating to him what matters are
material.


. . . .


"(d) Whenever a police officer writes the
statement, he shall take down the exact words
spoken by the person making the statement,
without putting any questions other than such as
may be needed to make the statement coherent,
intelligible and relevant to the material matters: he
shall not prompt him."


The prior Rules appear in Devlin, The
Criminal Prosecution in England 137-141 (1958).


Despite suggestions of some laxity in
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enforcement of the Rules and despite the fact
some discretion as to admissibility is invested in
the trial judge, the Rules are a significant
influence in the English criminal law enforcement
system. See, e. g., [1964] Crim. L. Rev., at 182;
and articles collected in [1960] Crim. L. Rev., at
298-356.
58 The introduction to the Judges' Rules states in
part:


"These Rules do not affect the principles


. . . .


"(c) That every person at any stage of an
investigation should be able to communicate and
to consult privately with a solicitor. This is so
even if he is in custody provided that in such a
case no unreasonable delay or hindrance is caused
to the processes of investigation or the
administration of justice by his doing so . . . ."
[1964] Crim. L. Rev., at 166-167.


The safeguards present under Scottish law may be
even greater than in England. Scottish judicial decisions
bar use in evidence of most confessions obtained through
police interrogation. 59 In India, confessions made to
police not in the presence of a magistrate have been
excluded [*489] [***732] by rule of evidence since
1872, at a time when it operated under British law. 60


Identical provisions appear in the Evidence Ordinance of
Ceylon, enacted in 1895. 61 Similarly, in our country the
Uniform Code of Military Justice has long provided that
no suspect may be interrogated without first being
warned of his right not to make a statement and that any
statement he makes may be used against him. 62 Denial
of the right to consult counsel during interrogation has
also been proscribed by military tribunals. 63 [**1636]
There appears to have been no marked detrimental effect
on criminal law enforcement in these jurisdictions as a
result of these rules. Conditions of law enforcement in
our country are sufficiently similar to permit reference to
this experience as assurance that lawlessness will not
result from warning an individual of his rights or
allowing him to exercise them. Moreover, it is consistent
with our legal system that we give at least as much
protection to these rights as is given in the jurisdictions
described. We deal in our country with rights grounded
in a specific requirement of the Fifth Amendment of the
Constitution, [*490] whereas other jurisdictions arrived
at their conclusions on the basis of principles of justice


not so specifically defined. 64


59 As stated by the Lord Justice General in
Chalmers v. H. M. Advocate, [1954] Sess. Cas.
66, 78 (J. C.):


"The theory of our law is that at the stage of
initial investigation the police may question
anyone with a view to acquiring information
which may lead to the detection of the criminal;
but that, when the stage has been reached at which
suspicion, or more than suspicion, has in their
view centered upon some person as the likely
perpetrator of the crime, further interrogation of
that person becomes very dangerous, and, if
carried too far, e. g., to the point of extracting a
confession by what amounts to cross-examination,
the evidence of that confession will almost
certainly be excluded. Once the accused has been
apprehended and charged he has the statutory
right to a private interview with a solicitor and to
be brought before a magistrate with all convenient
speed so that he may, if so advised, emit a
declaration in presence of his solicitor under
conditions which safeguard him against
prejudice."
60 "No confession made to a police officer shall
be proved as against a person accused of any
offence." Indian Evidence Act § 25.


"No confession made by any person whilst he
is in the custody of a police officer unless it be
made in the immediate presence of a Magistrate,
shall be proved as against such person." Indian
Evidence Act § 26. See 1 Ramaswami &
Rajagopalan, Law of Evidence in India 553-569
(1962). To avoid any continuing effect of police
pressure or inducement, the Indian Supreme Court
has invalidated a confession made shortly after
police brought a suspect before a magistrate,
suggesting: "It would, we think, be reasonable to
insist upon giving an accused person at least 24
hours to decide whether or not he should make a
confession." Sarwan Singh v. State of Punjab, 44
All India Rep. 1957, Sup. Ct. 637, 644.
61 I Legislative Enactments of Ceylon 211
(1958).
62 10 U. S. C. § 831 (b) (1964 ed.).
63 United States v. Rose, 24 CMR 251 (1957);
United States v. Gunnels, 23 CMR 354 (1957).
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64 Although no constitution existed at the time
confessions were excluded by rule of evidence in
1872, India now has a written constitution which
includes the provision that "No person accused of
any offence shall be compelled to be a witness
against himself." Constitution of India, Article 20
(3). See Tope, The Constitution of India 63-67
(1960).


[***LEdHR54] [54] [***LEdHR55] [55]It is also
urged upon us that we withhold decision on this issue
until state legislative bodies and advisory groups have
had an opportunity to deal with these problems by rule
making. 65 We have already pointed out that the
Constitution does not require any specific code of
procedures for protecting the privilege against
self-incrimination during custodial interrogation.
Congress and the States are free to develop their own
safeguards for the privilege, so long as they are fully as
effective as those described above in informing accused
persons of their right of silence and in affording a
continuous opportunity to exercise it. In any event,
however, the issues presented are of constitutional
dimensions and must be determined by the courts. The
admissibility of a statement in the face of a claim that it
was obtained in violation of the defendant's constitutional
[***733] rights is an issue the resolution of which has
long since been undertaken by this Court. See Hopt v.
Utah, 110 U.S. 574 (1884). Judicial solutions to problems
of constitutional dimension have evolved decade by
decade. As courts have been presented with the need to
enforce constitutional rights, they have found means of
doing so. That was our responsibility when Escobedo
was before us and it is our [*491] responsibility today.
Where rights secured by the Constitution are involved,
there can be no rule making or legislation which would
abrogate them.


65 Brief for United States in No. 761, Westover
v. United States, pp. 44-47; Brief for the State of
New York as amicus curiae, pp. 35-39. See also
Brief for the National District Attorneys
Association as amicus curiae, pp. 23-26.


V.


Because of the nature of the problem and because of
its recurrent significance in numerous cases, we have to
this point discussed the relationship of the Fifth
Amendment privilege to police interrogation without
specific concentration on the facts of the cases before us.


We turn now to these facts to consider the application to
these cases of the constitutional principles discussed
above. In each instance, we have concluded that
statements were obtained from the defendant under
circumstances that did not meet constitutional standards
for protection of the privilege.


No. 759. Miranda v. Arizona.


On March 13, 1963, petitioner, Ernesto Miranda, was
arrested at his home and taken in custody to a Phoenix
police station. He was there identified by the complaining
witness. The police then took him to "Interrogation
Room No. 2" of the detective bureau. There he was
questioned by two police officers. The officers admitted
at trial that Miranda was [**1637] not advised that he
had a right to have an attorney present. 66 Two hours
later, the [*492] officers emerged from the interrogation
room with a written confession signed by Miranda. At
the top of the statement was a typed paragraph stating
that the confession was made voluntarily, without threats
or promises of immunity and "with full knowledge of my
legal rights, understanding any statement I make may be
used against me." 67


66 Miranda was also convicted in a separate trial
on an unrelated robbery charge not presented here
for review. A statement introduced at that trial
was obtained from Miranda during the same
interrogation which resulted in the confession
involved here. At the robbery trial, one officer
testified that during the interrogation he did not
tell Miranda that anything he said would be held
against him or that he could consult with an
attorney. The other officer stated that they had
both told Miranda that anything he said would be
used against him and that he was not required by
law to tell them anything.
67 One of the officers testified that he read this
paragraph to Miranda. Apparently, however, he
did not do so until after Miranda had confessed
orally.


At his trial before a jury, the written confession was
admitted into evidence over the objection of defense
counsel, and the officers testified to the prior oral
confession made by Miranda during the interrogation.
Miranda was found guilty of kidnapping and rape. He
was sentenced to 20 to 30 years' imprisonment on each
count, the sentences to run concurrently. On appeal, the
Supreme Court of Arizona held that Miranda's
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constitutional rights were not violated in obtaining the
confession and affirmed the conviction. 98 Ariz. 18, 401
P. 2d 721. In reaching its decision, the court emphasized
heavily the fact that Miranda did not specifically request
counsel.


[***LEdHR56] [56] [***LEdHR57] [57]We
reverse. From the [***734] testimony of the officers
and by the admission of respondent, it is clear that
Miranda was not in any way apprised of his right to
consult with an attorney and to have one present during
the interrogation, nor was his right not to be compelled to
incriminate himself effectively protected in any other
manner. Without these warnings the statements were
inadmissible. The mere fact that he signed a statement
which contained a typed-in clause stating that he had "full
knowledge" of his "legal rights" does not approach the
knowing and intelligent waiver required to relinquish
constitutional rights. Cf. Haynes v. Washington, 373
U.S. 503, 512-513 [*493] (1963); Haley v. Ohio, 332
U.S. 596, 601 (1948) (opinion of MR. JUSTICE
DOUGLAS).


No. 760. Vignera v. New York.


Petitioner, Michael Vignera, was picked up by New
York police on October 14, 1960, in connection with the
robbery three days earlier of a Brooklyn dress shop.
They took him to the 17th Detective Squad headquarters
in Manhattan. Sometime thereafter he was taken to the
66th Detective Squad. There a detective questioned
Vignera with respect to the robbery. Vignera orally
admitted the robbery to the detective. The detective was
asked on cross-examination at trial by defense counsel
whether Vignera was warned of his right to counsel
before being interrogated. The prosecution objected to the
question and the trial judge sustained the objection.
Thus, the defense was precluded from making any
showing that warnings had not been given. While at the
66th Detective Squad, Vignera was identified by the store
owner and a saleslady as the man who robbed the dress
shop. At about 3 p. m. he was formally arrested. The
police then transported him to still another station, the
70th Precinct in Brooklyn, "for detention." At 11 p. m.
Vignera was questioned by an assistant district attorney
in the presence of a hearing reporter who transcribed the
questions and Vignera's answers. This verbatim account
of these proceedings [**1638] contains no statement of
any warnings given by the assistant district attorney. At
Vignera's trial on a charge of first degree robbery, the


detective testified as to the oral confession. The
transcription of the statement taken was also introduced
in evidence. At the conclusion of the testimony, the trial
judge charged the jury in part as follows:


"The law doesn't say that the confession is void or
invalidated because the police officer didn't advise the
defendant as to his rights. Did you hear what [*494] I
said? I am telling you what the law of the State of New
York is."


Vignera was found guilty of first degree robbery. He
was subsequently adjudged a third-felony offender and
sentenced to 30 to 60 years' imprisonment. 68 The
conviction was affirmed without opinion by the Appellate
Division, Second Department, 21 App. Div. 2d 752, 252
N. Y. S. 2d 19, and by the Court of Appeals, also without
opinion, 15 N. Y. 2d 970, 207 N. E. 2d 527, 259 N. Y. S.
2d 857, remittitur amended, 16 N. Y. 2d 614, 209 N. E.
2d 110, 261 N. Y. S. 2d 65. In argument to the Court of
Appeals, the State contended that Vignera [***735] had
no constitutional right to be advised of his right to
counsel or his privilege against self-incrimination.


68 Vignera thereafter successfully attacked the
validity of one of the prior convictions, Vignera v.
Wilkins, Civ. 9901 (D. C. W. D. N. Y. Dec. 31,
1961) (unreported), but was then resentenced as a
second-felony offender to the same term of
imprisonment as the original sentence. R. 31-33.


[***LEdHR58] [58]We reverse. The foregoing
indicates that Vignera was not warned of any of his rights
before the questioning by the detective and by the
assistant district attorney. No other steps were taken to
protect these rights. Thus he was not effectively apprised
of his Fifth Amendment privilege or of his right to have
counsel present and his statements are inadmissible.


No. 761. Westover v. United States.


At approximately 9:45 p. m. on March 20, 1963,
petitioner, Carl Calvin Westover, was arrested by local
police in Kansas City as a suspect in two Kansas City
robberies. A report was also received from the FBI that
he was wanted on a felony charge in California. The
local authorities took him to a police station and placed
him in a line-up on the local charges, and at about 11:45
p.m. he was booked. Kansas City police interrogated
Westover [*495] on the night of his arrest. He denied
any knowledge of criminal activities. The next day local
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officers interrogated him again throughout the morning.
Shortly before noon they informed the FBI that they were
through interrogating Westover and that the FBI could
proceed to interrogate him. There is nothing in the record
to indicate that Westover was ever given any warning as
to his rights by local police. At noon, three special agents
of the FBI continued the interrogation in a private
interview room of the Kansas City Police Department,
this time with respect to the robbery of a savings and loan
association and a bank in Sacramento, California. After
two or two and one-half hours, Westover signed separate
confessions to each of these two robberies which had
been prepared by one of the agents during the
interrogation. At trial one of the agents testified, and a
paragraph on each of the statements states, that the agents
advised Westover that he did not have to make a
statement, that any statement he made could be used
against him, and that he had the right to see an attorney.


Westover was tried by a jury in federal court and
convicted of the California robberies. His statements
were introduced at trial. He was sentenced to 15 years'
imprisonment on each count, the sentences to run
consecutively. On appeal, the conviction was affirmed
by the Court of Appeals for the Ninth Circuit. 342 F.2d
684.


[**1639] [***LEdHR59] [59] [***LEdHR60]
[60] [***LEdHR61A] [61A]We reverse. On the facts of
this case we cannot find that Westover knowingly and
intelligently waived his right to remain silent and his
right to consult with counsel prior to the time he made the
statement. 69 At the [*496] time the FBI agents began
questioning Westover, he had been in custody for over 14
hours and had been interrogated at length during that
period. The FBI interrogation began [***736]
immediately upon the conclusion of the interrogation by
Kansas City police and was conducted in local police
headquarters. Although the two law enforcement
authorities are legally distinct and the crimes for which
they interrogated Westover were different, the impact on
him was that of a continuous period of questioning. There
is no evidence of any warning given prior to the FBI
interrogation nor is there any evidence of an articulated
waiver of rights after the FBI commenced its
interrogation. The record simply shows that the defendant
did in fact confess a short time after being turned over to
the FBI following interrogation by local police. Despite
the fact that the FBI agents gave warnings at the outset of
their interview, from Westover's point of view the


warnings came at the end of the interrogation process. In
these circumstances an intelligent waiver of constitutional
rights cannot be assumed.


[***LEdHR61B] [61B]


69 The failure of defense counsel to object to the
introduction of the confession at trial, noted by
the Court of Appeals and emphasized by the
Solicitor General, does not preclude our
consideration of the issue. Since the trial was
held prior to our decision in Escobedo and, of
course, prior to our decision today making the
objection available, the failure to object at trial
does not constitute a waiver of the claim. See, e.
g., United States ex rel. Angelet v. Fay, 333 F.2d
12, 16 (C. A. 2d Cir. 1964), aff'd, 381 U.S. 654
(1965). Cf. Ziffrin, Inc. v. United States, 318 U.S.
73, 78 (1943).


[***LEdHR62] [62]We do not suggest that law
enforcement authorities are precluded from questioning
any individual who has been held for a period of time by
other authorities and interrogated by them without
appropriate warnings. A different case would be
presented if an accused were taken into custody by the
second authority, removed both in time and place from
his original surroundings, and then adequately advised of
his rights and given an opportunity to exercise them. But
here the FBI interrogation was conducted immediately
following the state interrogation in the same police
station -- in the same compelling surroundings. Thus, in
obtaining a confession from Westover [*497] the federal
authorities were the beneficiaries of the pressure applied
by the local in-custody interrogation. In these
circumstances the giving of warnings alone was not
sufficient to protect the privilege.


No. 584. California v. Stewart.


In the course of investigating a series of purse-snatch
robberies in which one of the victims had died of injuries
inflicted by her assailant, respondent, Roy Allen Stewart,
was pointed out to Los Angeles police as the endorser of
dividend checks taken in one of the robberies. At about
7:15 p. m., January 31, 1963, police officers went to
Stewart's house and arrested him. One of the officers
asked Stewart if they could search the house, to which he
replied, "Go ahead." The search turned up various items
taken from the five robbery victims. At the time of
Stewart's arrest, police also arrested Stewart's wife and
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three other persons who were visiting him. These four
were jailed along with Stewart and were interrogated.
Stewart was taken to the University Station of the Los
Angeles Police Department where he was placed in a cell.
During the next five days, police interrogated Stewart on
nine different occasions. Except during the first
interrogation session, when he was confronted with an
accusing witness, Stewart was isolated with his
interrogators.


[**1640] During the ninth interrogation session,
Stewart admitted that he had robbed the deceased and
stated that he had not meant to hurt her. Police then
brought Stewart before a magistrate for the first time.
Since there was no evidence to connect them with any
crime, the police then released the other four persons
arrested with him.


Nothing in the record specifically indicates whether
Stewart was or was not advised of his right to remain
[***737] silent or his right to counsel. In a number of
instances, [*498] however, the interrogating officers
were asked to recount everything that was said during the
interrogations. None indicated that Stewart was ever
advised of his rights.


Stewart was charged with kidnapping to commit
robbery, rape, and murder. At his trial, transcripts of the
first interrogation and the confession at the last
interrogation were introduced in evidence. The jury
found Stewart guilty of robbery and first degree murder
and fixed the penalty as death. On appeal, the Supreme
Court of California reversed. 62 Cal. 2d 571, 400 P. 2d
97, 43 Cal. Rptr. 201. It held that under this Court's
decision in Escobedo, Stewart should have been advised
of his right to remain silent and of his right to counsel
and that it would not presume in the face of a silent
record that the police advised Stewart of his rights. 70


70 Because of this disposition of the case, the
California Supreme Court did not reach the claims
that the confession was coerced by police threats
to hold his ailing wife in custody until he
confessed, that there was no hearing as required
by Jackson v. Denno, 378 U.S. 368 (1964), and
that the trial judge gave an instruction condemned
by the California Supreme Court's decision in
People v. Morse, 60 Cal. 2d 631, 388 P. 2d 33, 36
Cal. Rptr. 201 (1964).


[***LEdHR63A] [63A] [***LEdHR64] [64]


[***LEdHR65] [65] [***LEdHR66] [66]


We affirm. 71 In dealing with custodial interrogation,
we will not presume that a defendant has been effectively
apprised of his rights and that his privilege against
self-incrimination has been adequately safeguarded on a
record that does not show that any warnings have been
given or that any effective alternative has been employed.
Nor can a knowing and intelligent waiver of [*499]
these rights be assumed on a silent record. Furthermore,
Stewart's steadfast denial of the alleged offenses through
eight of the nine interrogations over a period of five days
is subject to no other construction than that he was
compelled by persistent interrogation to forgo his Fifth
Amendment privilege.


[***LEdHR63B] [63B]


71 After certiorari was granted in this case,
respondent moved to dismiss on the ground that
there was no final judgment from which the State
could appeal since the judgment below directed
that he be retried. In the event respondent was
successful in obtaining an acquittal on retrial,
however, under California law the State would
have no appeal. Satisfied that in these
circumstances the decision below constituted a
final judgment under 28 U. S. C. § 1257 (3) (1964
ed.), we denied the motion. 383 U.S. 903.


Therefore, in accordance with the foregoing, the
judgments of the Supreme Court of Arizona in No. 759,
of the New York Court of Appeals in No. 760, and of the
Court of Appeals for the Ninth Circuit in No. 761 are
reversed. The judgment of the Supreme Court of
California in No. 584 is affirmed.


It is so ordered.


CONCUR BY: CLARK (In Part)


DISSENT BY: CLARK (In Part); HARLAN; WHITE


DISSENT


MR. JUSTICE CLARK, dissenting in Nos. 759, 760,
and 761, and concurring in the result in No. 584.


It is with regret that I find it necessary to write in
these cases. However, I am unable to join the majority
because its opinion goes too far on too little, while my
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[**1641] dissenting brethren do not go quite far enough.
Nor can I join in the Court's [***738] criticism of the
present practices of police and investigatory agencies as
to custodial interrogation. The materials it refers to as
"police manuals" 1 are, as I read them, merely writings in
this field by professors and some police officers. Not one
is shown by the record here to be the official manual of
any police department, much less in universal use in
crime detection. Moreover, the examples of police
brutality mentioned by the Court 2 are rare exceptions to
the thousands of cases [*500] that appear every year in
the law reports. The police agencies -- all the way from
municipal and state forces to the federal bureaus -- are
responsible for law enforcement and public safety in this
country. I am proud of their efforts, which in my view
are not fairly characterized by the Court's opinion.


1 E. g., Inbau & Reid, Criminal Interrogation
and Confessions (1962); O'Hara, Fundamentals of
Criminal Investigation (1956); Dienstein,
Technics for the Crime Investigator (1952);
Mulbar, Interrogation (1951); Kidd, Police
Interrogation (1940).
2 As developed by my Brother HARLAN, post,
pp. 506-514, such cases, with the exception of the
long-discredited decision in Bram v. United
States, 168 U.S. 532 (1897), were adequately
treated in terms of due process.


I.


The ipse dixit of the majority has no support in our
cases. Indeed, the Court admits that "we might not find
the defendants' statements [here] to have been
involuntary in traditional terms." Ante, p. 457. In short,
the Court has added more to the requirements that the
accused is entitled to consult with his lawyer and that he
must be given the traditional warning that he may remain
silent and that anything that he says may be used against
him. Escobedo v. Illinois, 378 U.S. 478, 490-491 (1964).
Now, the Court fashions a constitutional rule that the
police may engage in no custodial interrogation without
additionally advising the accused that he has a right under
the Fifth Amendment to the presence of counsel during
interrogation and that, if he is without funds, counsel will
be furnished him. When at any point during an
interrogation the accused seeks affirmatively or impliedly
to invoke his rights to silence or counsel, interrogation
must be forgone or postponed. The Court further holds
that failure to follow the new procedures requires


inexorably the exclusion of any statement by the accused,
as well as the fruits thereof. Such a strict constitutional
specific inserted at the nerve center of crime detection
may well kill the patient. 3 [*501] Since there [***739]
is at [**1642] this time a paucity of information and an
almost total lack of empirical knowledge on the practical
operation of requirements truly comparable to those
announced by the majority, I would be more restrained
lest we go too far too fast.


3 The Court points to England, Scotland, Ceylon
and India as having equally rigid rules. As my
Brother HARLAN points out, post, pp. 521-523,
the Court is mistaken in this regard, for it
overlooks counterbalancing prosecutorial
advantages. Moreover, the requirements of the
Federal Bureau of Investigation do not appear
from the Solicitor General's letter, ante, pp.
484-486, to be as strict as those imposed today in
at least two respects: (1) The offer of counsel is
articulated only as "a right to counsel"; nothing is
said about a right to have counsel present at the
custodial interrogation. (See also the examples
cited by the Solicitor General, Westover v. United
States, 342 F.2d 684, 685 (1965) ("right to consult
counsel"); Jackson v. United States, 337 F.2d
136, 138 (1964) (accused "entitled to an
attorney").) Indeed, the practice is that whenever
the suspect "decides that he wishes to consult with
counsel before making a statement, the interview
is terminated at that point . . . . When counsel
appears in person, he is permitted to confer with
his client in private." This clearly indicates that
the FBI does not warn that counsel may be
present during custodial interrogation. (2) The
Solicitor General's letter states: "Those who have
been arrested for an offense under FBI
jurisdiction, or whose arrest is contemplated
following the interview, [are advised] of a right to
free counsel if they are unable to pay, and the
availability of such counsel from the Judge." So
phrased, this warning does not indicate that the
agent will secure counsel. Rather, the statement
may well be interpreted by the suspect to mean
that the burden is placed upon himself and that he
may have counsel appointed only when brought
before the judge or at trial -- but not at custodial
interrogation. As I view the FBI practice, it is not
as broad as the one laid down today by the Court.
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II.


Custodial interrogation has long been recognized as
"undoubtedly an essential tool in effective law
enforcement." Haynes v. Washington, 373 U.S. 503, 515
(1963). Recognition of this fact should put us on guard
against the promulgation of doctrinaire rules. Especially
is this true where the Court finds that "the Constitution
has prescribed" its holding and where the light of our past
cases, from Hopt v. Utah, 110 U.S. 574, (1884), down to
Haynes v. Washington, supra, is to [*502] the contrary.
Indeed, even in Escobedo the Court never hinted that an
affirmative "waiver" was a prerequisite to questioning;
that the burden of proof as to waiver was on the
prosecution; that the presence of counsel -- absent a
waiver -- during interrogation was required; that a waiver
can be withdrawn at the will of the accused; that counsel
must be furnished during an accusatory stage to those
unable to pay; nor that admissions and exculpatory
statements are "confessions." To require all those things
at one gulp should cause the Court to choke over more
cases than Crooker v. California, 357 U.S. 433 (1958),
and Cicenia v. Lagay, 357 U.S. 504 (1958), which it
expressly overrules today.


The rule prior to today -- as Mr. Justice Goldberg,
the author of the Court's opinion in Escobedo, stated it in
Haynes v. Washington -- depended upon "a totality of
circumstances evidencing an involuntary . . . admission
of guilt." 373 U.S., at 514. And he concluded:


"Of course, detection and solution of crime is, at
best, a difficult and arduous task requiring determination
and persistence on the part of all responsible officers
charged with the duty of law enforcement. And, certainly,
we do not mean to suggest that all interrogation of
witnesses and suspects is impermissible. Such
questioning is undoubtedly an essential tool in effective
law enforcement. The line between proper and
permissible police conduct and techniques and methods
offensive to due process is, at best, a difficult one to
draw, particularly in cases such as this where it is
necessary to make fine judgments as to the effect of
psychologically coercive pressures and inducements on
the mind and will of an accused. . . . We are here
impelled to the conclusion, from all of the facts
presented, that the bounds of due process have been
exceeded." Id., at 514-515.


[*503] [***740] III.


I would continue to follow that rule. Under the
"totality of circumstances" rule of which my Brother
Goldberg spoke in Haynes, I would consider in each case
whether the police officer prior to custodial interrogation
added the warning that the suspect might have counsel
present at the interrogation and, further, that a court
would appoint one at his request if he was too poor to
employ counsel. In the absence of warnings, the burden
would be on the State to prove that counsel was
knowingly and intelligently waived or that in the totality
of the circumstances, including the failure to give
[**1643] the necessary warnings, the confession was
clearly voluntary.


Rather than employing the arbitrary Fifth
Amendment rule 4 which the Court lays down I would
follow the more pliable dictates of the Due Process
Clauses of the Fifth and Fourteenth Amendments which
we are accustomed to administering and which we know
from our cases are effective instruments in protecting
persons in police custody. In this way we would not be
acting in the dark nor in one full sweep changing the
traditional rules of custodial interrogation which this
Court has for so long recognized as a justifiable and
proper tool in balancing individual rights against the
rights of society. It will be soon enough to go further
when we are able to appraise with somewhat better
accuracy the effect of such a holding.


4 In my view there is "no significant support" in
our cases for the holding of the Court today that
the Fifth Amendment privilege, in effect, forbids
custodial interrogation. For a discussion of this
point see the dissenting opinion of my Brother
WHITE, post, pp. 526-531.


I would affirm the convictions in Miranda v.
Arizona, No. 759; Vignera v. New York, No. 760; and
Westover v. United States, No. 761. In each of those
cases I find from the circumstances no warrant for
reversal. In [*504] California v. Stewart, No. 584, I
would dismiss the writ of certiorari for want of a final
judgment, 28 U. S. C. § 1257 (3) (1964 ed.); but if the
merits are to be reached I would affirm on the ground that
the State failed to fulfill its burden, in the absence of a
showing that appropriate warnings were given, of proving
a waiver or a totality of circumstances showing
voluntariness. Should there be a retrial, I would leave the
State free to attempt to prove these elements.


MR. JUSTICE HARLAN, whom MR. JUSTICE
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STEWART and MR. JUSTICE WHITE join, dissenting.


I believe the decision of the Court represents poor
constitutional law and entails harmful consequences for
the country at large. How serious these consequences
may prove to be only time can tell. But the basic flaws in
the Court's justification seem to me readily apparent now
once all sides of the problem are considered.


I. INTRODUCTION.


At the outset, it is well to note exactly what is
required by the Court's new constitutional code of rules
for confessions. The foremost requirement, upon which
later admissibility of a confession depends, is that a
four-fold warning be given to a person in custody before
he is questioned, namely, that he has a right to remain
silent, that anything he says may be used against him,
that he has a right to have present an attorney during the
[***741] questioning, and that if indigent he has a right
to a lawyer without charge. To forgo these rights, some
affirmative statement of rejection is seemingly required,
and threats, tricks, or cajolings to obtain this waiver are
forbidden. If before or during questioning the suspect
seeks to invoke his right to remain silent, interrogation
must be forgone or cease; a request for counsel [*505]
brings about the same result until a lawyer is procured.
Finally, there are a miscellany of minor directives, for
example, the burden of proof of waiver is on the State,
admissions and exculpatory statements are treated just
like confessions, withdrawal of a waiver is always
permitted, and so forth. 1


1 My discussion in this opinion is directed to the
main questions decided by the Court and
necessary to its decision; in ignoring some of the
collateral points, I do not mean to imply
agreement.


While the fine points of this scheme are far less clear
than the Court admits, the tenor is quite apparent. The
new [**1644] rules are not designed to guard against
police brutality or other unmistakably banned forms of
coercion. Those who use third-degree tactics and deny
them in court are equally able and destined to lie as
skillfully about warnings and waivers. Rather, the thrust
of the new rules is to negate all pressures, to reinforce the
nervous or ignorant suspect, and ultimately to discourage
any confession at all. The aim in short is toward
"voluntariness" in a utopian sense, or to view it from a
different angle, voluntariness with a vengeance.


To incorporate this notion into the Constitution
requires a strained reading of history and precedent and a
disregard of the very pragmatic concerns that alone may
on occasion justify such strains. I believe that reasoned
examination will show that the Due Process Clauses
provide an adequate tool for coping with confessions and
that, even if the Fifth Amendment privilege against
self-incrimination be invoked, its precedents taken as a
whole do not sustain the present rules. Viewed as a
choice based on pure policy, these new rules prove to be
a highly debatable, if not one-sided, appraisal of the
competing interests, imposed over widespread objection,
at the very time when judicial restraint is most called for
by the circumstances.


[*506] II. CONSTITUTIONAL PREMISES.


It is most fitting to begin an inquiry into the
constitutional precedents by surveying the limits on
confessions the Court has evolved under the Due Process
Clause of the Fourteenth Amendment. This is so because
these cases show that there exists a workable and
effective means of dealing with confessions in a judicial
manner; because the cases are the baseline from which
the Court now departs and so serve to measure the actual
as opposed to the professed distance it travels; and
because examination of them helps reveal how the Court
has coasted into its present position.


The earliest confession cases in this Court emerged
from federal prosecutions and were settled on a
nonconstitutional basis, the Court adopting the
common-law rule that the absence of inducements,
promises, and threats made a confession voluntary and
admissible. Hopt v. Utah, 110 U.S. 574; Pierce v.
United States, 160 U.S. 355. While a later case said the
[***742] Fifth Amendment privilege controlled
admissibility, this proposition was not itself developed in
subsequent decisions. 2 The Court did, however, heighten
the test of admissibility in federal trials to one of
voluntariness "in fact," Wan v. [*507] United States,
266 U.S. 1, 14 (quoted, ante, p. 462), and then by and
large left federal judges to apply the same standards the
Court began to derive in a string of state court cases.


2 The case was Bram v. United States, 168 U.S.
532 (quoted, ante, p. 461). Its historical premises
were afterwards disproved by Wigmore, who
concluded "that no assertions could be more
unfounded." 3 Wigmore, Evidence § 823, at 250,
n. 5 (3d ed. 1940). The Court in United States v.
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Carignan, 342 U.S. 36, 41, declined to choose
between Bram and Wigmore, and Stein v. New
York, 346 U.S. 156, 191, n. 35, cast further doubt
on Bram. There are, however, several Court
opinions which assume in dicta the relevance of
the Fifth Amendment privilege to confessions.
Burdeau v. McDowell, 256 U.S. 465, 475; see
Shotwell Mfg. Co. v. United States, 371 U.S. 341,
347. On Bram and the federal confession cases
generally, see Developments in the Law --
Confessions, 79 Harv. L. Rev. 935, 959-961
(1966).


This new line of decisions, testing admissibility by
the Due Process Clause, began in 1936 with Brown v.
Mississippi, 297 U.S. 278, and must now embrace
somewhat more than 30 full opinions of [**1645] the
Court. 3 While the voluntariness rubric was repeated in
many instances, e. g., Lyons v. Oklahoma, 322 U.S. 596,
the Court never pinned it down to a single meaning but
on the contrary infused it with a number of different
values. To travel quickly over the main themes, there
was an initial emphasis on reliability, e. g., Ward v.
Texas, 316 U.S. 547, supplemented by concern over the
legality and fairness of the police practices, e. g.,
Ashcraft v. Tennessee, 322 U.S. 143, in an "accusatorial"
system of law enforcement, Watts v. Indiana, 338 U.S.
49, 54, and eventually by close attention to the
individual's state of mind and capacity for effective
choice, e. g., Gallegos v. Colorado, 370 U.S. 49. The
outcome was a continuing re-evaluation on the facts of
each case of how much pressure on the suspect was
permissible. 4


3 Comment, 31 U. Chi. L. Rev. 313 & n. 1
(1964), states that by the 1963 Term 33 state
coerced-confession cases had been decided by this
Court, apart from per curiams. Spano v. New
York, 360 U.S. 315, 321, n. 2, collects 28 cases.
4 Bator & Vorenberg, Arrest, Detention,
Interrogation and the Right to Counsel, 66 Col.
L. Rev. 62, 73 (1966): "In fact, the concept of
involuntariness seems to be used by the courts as
a shorthand to refer to practices which are
repellent to civilized standards of decency or
which, under the circumstances, are thought to
apply a degree of pressure to an individual which
unfairly impairs his capacity to make a rational
choice." See Herman, The Supreme Court and
Restrictions on Police Interrogation, 25 Ohio St.


L. J. 449, 452-458 (1964); Developments, supra,
n. 2, at 964-984.


[*508] Among the criteria often taken into account
were threats or imminent danger, e. g., Payne v.
Arkansas, 356 U.S. 560, physical deprivations such as
lack of sleep or food, e. g., Reck v. Pate, 367 U.S. 433,
repeated or extended interrogation, e. g., Chambers v.
Florida, 309 U.S. 227, limits on access to counsel or
friends, Crooker v. California, 357 U.S. 433; [***743]
Cicenia v. Lagay, 357 U.S. 504, length and illegality of
detention under state law, e. g., Haynes v. Washington,
373 U.S. 503, and individual weakness or incapacities,
Lynumn v. Illinois, 372 U.S. 528. Apart from direct
physical coercion, however, no single default or fixed
combination of defaults guaranteed exclusion, and
synopses of the cases would serve little use because the
overall gauge has been steadily changing, usually in the
direction of restricting admissibility. But to mark just
what point had been reached before the Court jumped the
rails in Escobedo v. Illinois, 378 U.S. 478, it is worth
capsulizing the then-recent case of Haynes v.
Washington, 373 U.S. 503. There, Haynes had been held
some 16 or more hours in violation of state law before
signing the disputed confession, had received no
warnings of any kind, and despite requests had been
refused access to his wife or to counsel, the police
indicating that access would be allowed after a
confession. Emphasizing especially this last inducement
and rejecting some contrary indicia of voluntariness, the
Court in a 5-to-4 decision held the confession
inadmissible.


There are several relevant lessons to be drawn from
this constitutional history. The first is that with over 25
years of precedent the Court has developed an elaborate,
sophisticated, and sensitive approach to admissibility of
confessions. It is "judicial" in its treatment of one case at
a time, see Culombe v. Connecticut, 367 U.S. 568, 635
[**1646] (concurring opinion of THE CHIEF
JUSTICE), flexible in its ability to respond to the endless
mutations of fact presented, and ever more familiar to the
lower courts. [*509] Of course, strict certainty is not
obtained in this developing process, but this is often so
with constitutional principles, and disagreement is
usually confined to that borderland of close cases where
it matters least.


The second point is that in practice and from time to
time in principle, the Court has given ample recognition
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to society's interest in suspect questioning as an
instrument of law enforcement. Cases countenancing
quite significant pressures can be cited without difficulty,
5 and the lower courts may often have been yet more
tolerant. Of course the limitations imposed today were
rejected by necessary implication in case after case, the
right to warnings having been explicitly rebuffed in this
Court many years ago. Powers v. United States, 223
U.S. 303; Wilson v. United States, 162 U.S. 613. As
recently as Haynes v. Washington, 373 U.S. 503, 515, the
Court openly acknowledged that questioning of witnesses
and suspects "is undoubtedly an essential tool in effective
law enforcement." Accord, Crooker v. California, 357
U.S. 433, 441.


5 See the cases synopsized in Herman, supra, n.
4, at 456, nn. 36-39. One not too distant example
is Stroble v. California, 343 U.S. 181, in which
the suspect was kicked and threatened after his
arrest, questioned a little later for two hours, and
isolated from a lawyer trying to see him; the
resulting confession was held admissible.


Finally, the cases disclose that the language in many
of the opinions overstates the actual course of decision.
[***744] It has been said, for example, that an
admissible confession must be made by the suspect "in
the unfettered exercise of his own will," Malloy v.
Hogan, 378 U.S. 1, 8, and that "a prisoner is not 'to be
made the deluded instrument of his own conviction,'"
Culombe v. Connecticut, 367 U.S. 568, 581 (Frankfurter,
J., announcing the Court's judgment and an opinion).
Though often repeated, such principles are rarely
observed in full measure. Even the word "voluntary"
may be deemed somewhat [*510] misleading, especially
when one considers many of the confessions that have
been brought under its umbrella. See, e. g., supra, n. 5.
The tendency to overstate may be laid in part to the
flagrant facts often before the Court; but in any event one
must recognize how it has tempered attitudes and lent
some color of authority to the approach now taken by the
Court.


I turn now to the Court's asserted reliance on the
Fifth Amendment, an approach which I frankly regard as
a trompe l'oeil. The Court's opinion in my view reveals
no adequate basis for extending the Fifth Amendment's
privilege against self-incrimination to the police station.
Far more important, it fails to show that the Court's new
rules are well supported, let alone compelled, by Fifth


Amendment precedents. Instead, the new rules actually
derive from quotation and analogy drawn from
precedents under the Sixth Amendment, which should
properly have no bearing on police interrogation.


The Court's opening contention, that the Fifth
Amendment governs police station confessions, is perhaps
not an impermissible extension of the law but it has little
to commend itself in the present circumstances.
Historically, the privilege against self-incrimination did
not bear at all on the use of extra-legal confessions, for
which distinct standards evolved; indeed, "the history of
the two principles is wide apart, differing by one hundred
years in origin, and derived through separate [**1647]
lines of precedents . . . ." 8 Wigmore, Evidence § 2266, at
401 (McNaughton rev. 1961). Practice under the two
doctrines has also differed in a number of important
respects. 6 [*511] Even those who would readily enlarge
the privilege must concede some linguistic difficulties
since the Fifth Amendment in terms proscribes only
compelling any person "in any criminal case to be a
witness against himself. " Cf. Kamisar, Equal Justice in
the Gatehouses and Mansions of American Criminal
Procedure, in Criminal Justice in Our Time 1, 25-26
(1965).


6 Among the examples given in 8 Wigmore,
Evidence § 2266, at 401 (McNaughton rev. 1961),
are these: the privilege applies to any witness,
civil or criminal, but the confession rule protects
only criminal defendants; the privilege deals only
with compulsion, while the confession rule may
exclude statements obtained by trick or promise;
and where the privilege has been nullified -- as by
the English Bankruptcy Act -- the confession rule
may still operate.


Though weighty, I do not say these points and
similar ones are conclusive, for, as the Court reiterates,
the privilege embodies basic principles always capable of
expansion. 7 Certainly the privilege does represent a
protective concern for the accused and an emphasis upon
[***745] accusatorial rather than inquisitorial values in
law enforcement, although this is similarly true of other
limitations such as the grand jury requirement and the
reasonable doubt standard. Accusatorial values,
however, have openly been absorbed into the due process
standard governing confessions; this indeed is why at
present "the kinship of the two rules [governing
confessions and self-incrimination] is too apparent for
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denial." McCormick, Evidence 155 (1954). Since
extension of the general principle has already occurred, to
insist that the privilege applies as such serves only to
carry over inapposite historical details and engaging
rhetoric and to obscure the policy choices to be made in
regulating confessions.


7 Additionally, there are precedents and even
historical arguments that can be arrayed in favor
of bringing extra-legal questioning within the
privilege. See generally Maguire, Evidence of
Guilt § 2.03, at 15-16 (1959).


Having decided that the Fifth Amendment privilege
does apply in the police station, the Court reveals that the
privilege imposes more exacting restrictions than does
the Fourteenth Amendment's voluntariness test. 8 [*512]
It then emerges from a discussion of Escobedo that the
Fifth Amendment requires for an admissible confession
that it be given by one distinctly aware of his right not to
speak and shielded from "the compelling atmosphere" of
interrogation. See ante, pp. 465-466. From these key
premises, the Court finally develops the safeguards of
warning, counsel, and so forth. I do not believe these
premises are sustained by precedents under the Fifth
Amendment. 9


8 This, of course, is implicit in the Court's
introductory announcement that "our decision in
Malloy v. Hogan, 378 U.S. 1 (1964) [extending
the Fifth Amendment privilege to the States]
necessitates an examination of the scope of the
privilege in state cases as well." Ante, p. 463. It is
also inconsistent with Malloy itself, in which
extension of the Fifth Amendment to the States
rested in part on the view that the Due Process
Clause restriction on state confessions has in
recent years been "the same standard" as that
imposed in federal prosecutions assertedly by the
Fifth Amendment. 378 U.S., at 7.
9 I lay aside Escobedo itself; it contains no
reasoning or even general conclusions addressed
to the Fifth Amendment and indeed its citation in
this regard seems surprising in view of Escobedo's
primary reliance on the Sixth Amendment.


The more important premise is that pressure on the
suspect must be eliminated though it be only the subtle
influence of the atmosphere and surroundings. The Fifth
Amendment, however, has never been thought to forbid
all pressure to incriminate one's self in the situations


[**1648] covered by it. On the contrary, it has been held
that failure to incriminate one's self can result in denial of
removal of one's case from state to federal court,
Maryland v. Soper, 270 U.S. 9; in refusal of a military
commission, Orloff v. Willoughby, 345 U.S. 83; in denial
of a discharge in bankruptcy, Kaufman v. Hurwitz, 176
F.2d 210; and in numerous other adverse consequences.
See 8 Wigmore, Evidence § 2272, at 441-444, n. 18
(McNaughton rev. 1961); Maguire, Evidence of Guilt §
2.062 (1959). This is not to say that short of jail or
torture any sanction is permissible in any case; policy and
history alike may impose sharp limits. See, e. g., [*513]
Griffin v. California, 380 U.S. 609. However, the Court's
unspoken assumption that any pressure violates the
privilege is not supported by the precedents and it has
failed to show why the Fifth Amendment prohibits that
relatively mild pressure the Due Process Clause permits.


[***746] The Court appears similarly wrong in
thinking that precise knowledge of one's rights is a settled
prerequisite under the Fifth Amendment to the loss of its
protections. A number of lower federal court cases have
held that grand jury witnesses need not always be warned
of their privilege, e. g., United States v. Scully, 225 F.2d
113, 116, and Wigmore states this to be the better rule for
trial witnesses. See 8 Wigmore, Evidence § 2269
(McNaughton rev. 1961). Cf. Henry v. Mississippi, 379
U.S. 443, 451-452 (waiver of constitutional rights by
counsel despite defendant's ignorance held allowable).
No Fifth Amendment precedent is cited for the Court's
contrary view. There might of course be reasons apart
from Fifth Amendment precedent for requiring warning or
any other safeguard on questioning but that is a different
matter entirely. See infra, pp. 516-517.


A closing word must be said about the Assistance of
Counsel Clause of the Sixth Amendment, which is never
expressly relied on by the Court but whose judicial
precedents turn out to be linchpins of the confession rules
announced today. To support its requirement of a
knowing and intelligent waiver, the Court cites Johnson
v. Zerbst, 304 U.S. 458, ante, p. 475; appointment of
counsel for the indigent suspect is tied to Gideon v.
Wainwright, 372 U.S. 335, and Douglas v. California,
372 U.S. 353, ante, p. 473; the silent-record doctrine is
borrowed from Carnley v. Cochran, 369 U.S. 506, ante,
p. 475, as is the right to an express offer of counsel, ante,
p. 471. All these cases imparting glosses to the Sixth
Amendment concerned counsel at trial or on appeal.
While the Court finds no pertinent difference between
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judicial proceedings and police interrogation, I believe
[*514] the differences are so vast as to disqualify wholly
the Sixth Amendment precedents as suitable analogies in
the present cases. 10


10 Since the Court conspicuously does not assert
that the Sixth Amendment itself warrants its new
police-interrogation rules, there is no reason now
to draw out the extremely powerful historical and
precedential evidence that the Amendment will
bear no such meaning. See generally Friendly,
The Bill of Rights as a Code of Criminal
Procedure, 53 Calif. L. Rev. 929, 943-948
(1965).


The only attempt in this Court to carry the right to
counsel into the station house occurred in Escobedo, the
Court repeating several times that that stage was no less
"critical" than trial itself. See 378 U.S., 485-488. This is
hardly persuasive when we consider that a grand jury
inquiry, the filing of a certiorari petition, and certainly the
purchase of narcotics by an undercover agent from a
prospective defendant may all be equally "critical" yet
provision of counsel and advice on that score have never
been [**1649] thought compelled by the Constitution in
such cases. The sound reason why this right is so freely
extended for a criminal trial is the severe injustice risked
by confronting an untrained defendant with a range of
technical points of law, evidence, and tactics familiar to
the prosecutor but not to himself. This danger shrinks
markedly in the police station where indeed the lawyer in
fulfilling his professional responsibilities of necessity
may become an obstacle to truthfinding. See infra, n. 12.
The [***747] Court's summary citation of the Sixth
Amendment cases here seems to me best described as "the
domino method of constitutional adjudication . . .
wherein every explanatory statement in a previous
opinion is made the basis for extension to a wholly
different situation." Friendly, supra, n. 10, at 950.


III. POLICY CONSIDERATIONS.


Examined as an expression of public policy, the
Court's new regime proves so dubious that there can be
no due [*515] compensation for its weakness in
constitutional law. The foregoing discussion has shown,
I think, how mistaken is the Court in implying that the
Constitution has struck the balance in favor of the
approach the Court takes. Ante, p. 479. Rather,
precedent reveals that the Fourteenth Amendment in
practice has been construed to strike a different balance,


that the Fifth Amendment gives the Court little solid
support in this context, and that the Sixth Amendment
should have no bearing at all. Legal history has been
stretched before to satisfy deep needs of society. In this
instance, however, the Court has not and cannot make the
powerful showing that its new rules are plainly desirable
in the context of our society, something which is surely
demanded before those rules are engrafted onto the
Constitution and imposed on every State and county in
the land.


Without at all subscribing to the generally black
picture of police conduct painted by the Court, I think it
must be frankly recognized at the outset that police
questioning allowable under due process precedents may
inherently entail some pressure on the suspect and may
seek advantage in his ignorance or weaknesses. The
atmosphere and questioning techniques, proper and fair
though they be, can in themselves exert a tug on the
suspect to confess, and in this light "to speak of any
confessions of crime made after arrest as being
'voluntary' or 'uncoerced' is somewhat inaccurate,
although traditional. A confession is wholly and
incontestably voluntary only if a guilty person gives
himself up to the law and becomes his own accuser."
Ashcraft v. Tennessee, 322 U.S. 143, 161 (Jackson, J.,
dissenting). Until today, the role of the Constitution has
been only to sift out undue pressure, not to assure
spontaneous confessions. 11


11 See supra, n. 4, and text. Of course, the use
of terms like voluntariness involves questions of
law and terminology quite as much as questions
of fact. See Collins v. Beto, 348 F.2d 823, 832
(concurring opinion); Bator & Vorenberg, supra,
n. 4, at 72-73.


[*516] The Court's new rules aim to offset these
minor pressures and disadvantages intrinsic to any kind
of police interrogation. The rules do not serve due
process interests in preventing blatant coercion since, as I
noted earlier, they do nothing to contain the policeman
who is prepared to lie from the start. The rules work for
reliability in confessions almost only in the Pickwickian
sense that they can prevent some from being given at all.
12 [**1650] In short, [***748] the benefit of this new
regime is simply to lessen or wipe out the inherent
compulsion and inequalities to which the Court devotes
some nine pages of description. Ante, pp. 448-456.


12 The Court's vision of a lawyer "mitigat[ing]
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the dangers of untrustworthiness" (ante, p. 470)
by witnessing coercion and assisting accuracy in
the confession is largely a fancy; for if counsel
arrives, there is rarely going to be a police station
confession. Watts v. Indiana, 338 U.S. 49, 59
(separate opinion of Jackson, J.): "Any lawyer
worth his salt will tell the suspect in no uncertain
terms to make no statement to police under any
circumstances." See Enker & Elsen, Counsel for
the Suspect, 49 Minn. L. Rev. 47, 66-68 (1964).


What the Court largely ignores is that its rules
impair, if they will not eventually serve wholly to
frustrate, an instrument of law enforcement that has long
and quite reasonably been thought worth the price paid
for it. 13 There can be little doubt that the Court's new
code would markedly decrease the number of
confessions. To warn the suspect that he may remain
silent and remind him that his confession may be used in
court are minor obstructions. To require also an express
waiver by the suspect and an end to questioning
whenever he demurs [*517] must heavily handicap
questioning. And to suggest or provide counsel for the
suspect simply invites the end of the interrogation. See,
supra, n. 12.


13 This need is, of course, what makes so
misleading the Court's comparison of a probate
judge readily setting aside as involuntary the will
of an old lady badgered and beleaguered by the
new heirs. Ante, pp. 457-458, n. 26. With wills,
there is no public interest save in a totally free
choice; with confessions, the solution of crime is
a countervailing gain, however the balance is
resolved.


How much harm this decision will inflict on law
enforcement cannot fairly be predicted with accuracy.
Evidence on the role of confessions is notoriously
incomplete, see Developments, supra, n. 2, at 941-944,
and little is added by the Court's reference to the FBI
experience and the resources believed wasted in
interrogation. See infra, n. 19, and text. We do know that
some crimes cannot be solved without confessions, that
ample expert testimony attests to their importance in
crime control, 14 and that the Court is taking a real risk
with society's welfare in imposing its new regime on the
country. The social costs of crime are too great to call
the new rules anything but a hazardous experimentation.


14 See, e. g., the voluminous citations to


congressional committee testimony and other
sources collected in Culombe v. Connecticut, 367
U.S. 568, 578-579 (Frankfurter, J., announcing the
Court's judgment and an opinion).


While passing over the costs and risks of its
experiment, the Court portrays the evils of normal police
questioning in terms which I think are exaggerated.
Albeit stringently confined by the due process standards
interrogation is no doubt often inconvenient and
unpleasant for the suspect. However, it is no less so for a
man to be arrested and jailed, to have his house searched,
or to stand trial in court, yet all this may properly happen
to the most innocent given probable cause, a warrant, or
an indictment. Society has always paid a stiff price for
law and order, and peaceful interrogation is not one of the
dark moments of the law.


This brief statement of the competing considerations
seems to me ample proof that the Court's preference is
highly debatable at best and therefore not to be read into
[*518] the Constitution. However, it may make the
analysis more graphic to consider the actual facts of one
of the four cases reversed by the Court. Miranda v.
Arizona serves best, being neither the hardest nor easiest
of the four under the Court's standards. 15


15 In Westover, a seasoned criminal was
practically given the Court's full complement of
warnings and did not heed them. The Stewart
case, on the other hand, involves long detention
and successive questioning. In Vignera, the facts
are complicated and the record somewhat
incomplete.


On March 3, 1963, an 18-year-old [***749] girl
was kidnapped and forcibly raped near Phoenix, Arizona.
Ten days later, on the morning of March 13, petitioner
Miranda was arrested and taken to the police station. At
this time Miranda was 23 years [**1651] old, indigent,
and educated to the extent of completing half the ninth
grade. He had "an emotional illness" of the
schizophrenic type, according to the doctor who
eventually examined him; the doctor's report also stated
that Miranda was "alert and oriented as to time, place,
and person," intelligent within normal limits, competent
to stand trial, and sane within the legal definition. At the
police station, the victim picked Miranda out of a lineup,
and two officers then took him into a separate room to
interrogate him, starting about 11:30 a.m. Though at first
denying his guilt, within a short time Miranda gave a
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detailed oral confession and then wrote out in his own
hand and signed a brief statement admitting and
describing the crime. All this was accomplished in two
hours or less without any force, threats or promises and --
I will assume this though the record is uncertain, ante,
491-492 and nn. 66-67 -- without any effective warnings
at all.


Miranda's oral and written confessions are now held
inadmissible under the Court's new rules. One is entitled
to feel astonished that the Constitution can be read to
produce this result. These confessions were obtained
[*519] during brief, daytime questioning conducted by
two officers and unmarked by any of the traditional
indicia of coercion. They assured a conviction for a brutal
and unsettling crime, for which the police had and quite
possibly could obtain little evidence other than the
victim's identifications, evidence which is frequently
unreliable. There was, in sum, a legitimate purpose, no
perceptible unfairness, and certainly little risk of injustice
in the interrogation. Yet the resulting confessions, and the
responsible course of police practice they represent, are
to be sacrificed to the Court's own finespun conception of
fairness which I seriously doubt is shared by many
thinking citizens in this country. 16


16 "Justice, though due to the accused, is due to
the accuser also. The concept of fairness must not
be strained till it is narrowed to a filament. We
are to keep the balance true." Snyder v.
Massachusetts, 291 U.S. 97, 122 (Cardozo, J.).


The tenor of judicial opinion also falls well short of
supporting the Court's new approach. Although
Escobedo has widely been interpreted as an open
invitation to lower courts to rewrite the law of
confessions, a significant heavy majority of the state and
federal decisions in point have sought quite narrow
interpretations. 17 Of [*520] the courts that have
accepted the invitation, it [***750] is hard to know how
many have felt compelled by their best guess as to this
Court's likely construction; but none of the state decisions
saw fit to rely on the state privilege against
self-incrimination, and no decision at all [**1652] has
gone as far as this Court goes today. 18


17 A narrow reading is given in: United States
v. Robinson, 354 F.2d 109 (C. A. 2d Cir.); Davis
v. North Carolina, 339 F.2d 770 (C. A. 4th Cir.);
Edwards v. Holman, 342 F.2d 679 (C. A. 5th
Cir.); United States ex rel. Townsend v. Ogilvie,


334 F.2d 837 (C. A. 7th Cir.); People v.
Hartgraves, 31 Ill. 2d 375, 202 N. E. 2d 33; State
v. Fox, Iowa , 131 N. W. 2d 684; Rowe v.
Commonwealth, 394 S. W. 2d 751 (Ky.); Parker
v. Warden, 236 Md. 236, 203 A. 2d 418; State v.
Howard, 383 S. W. 2d 701 (Mo.); Bean v. State,


Nev. , 398 P. 2d 251; State v. Hodgson, 44 N.
J. 151, 207 A. 2d 542; People v. Gunner, 15 N. Y.
2d 226, 205 N. E. 2d 852; Commonwealth ex rel.
Linde v. Maroney, 416 Pa. 331, 206 A. 2d 288;
Browne v. State, 24 Wis. 2d 491, 131 N. W. 2d
169.


An ample reading is given in: United States
ex rel. Russo v. New Jersey, 351 F.2d 429 (C. A.
3d Cir.); Wright v. Dickson, 336 F.2d 878 (C. A.
9th Cir.); People v. Dorado, 62 Cal. 2d 338, 398
P. 2d 361; State v. Dufour, R. I. , 206 A. 2d
82; State v. Neely, 239 Ore. 487, 395 P. 2d 557,
modified, 398 P. 2d 482.


The cases in both categories are those readily
available; there are certainly many others.
18 For instance, compare the requirements of the
catalytic case of People v. Dorado, 62 Cal. 2d
338, 398 P. 2d 361, with those laid down today.
See also Traynor, The Devils of Due Process in
Criminal Detection, Detention, and Trial, 33 U.
Chi. L. Rev. 657, 670.


It is also instructive to compare the attitude in this
case of those responsible for law enforcement with the
official views that existed when the Court undertook
three major revisions of prosecutorial practice prior to
this case, Johnson v. Zerbst, 304 U.S. 458, Mapp v.
Ohio, 367 U.S. 643, and Gideon v. Wainwright, 372 U.S.
335. In Johnson, which established that appointed
counsel must be offered the indigent in federal criminal
trials, the Federal Government all but conceded the basic
issue, which had in fact been recently fixed as
Department of Justice policy. See Beaney, Right to
Counsel 29-30, 36-42 (1955). In Mapp, which imposed
the exclusionary rule on the States for Fourth Amendment
violations, more than half of the States had themselves
already adopted some such rule. See 367 U.S., at 651. In
Gideon, which extended Johnson v. Zerbst to the States,
an amicus brief was filed by 22 States and
Commonwealths urging that course; only two States
besides that of the respondent came forward to protest.
See 372 U.S., at 345. By contrast, in this case new
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restrictions on police [*521] questioning have been
opposed by the United States and in an amicus brief
signed by 27 States and Commonwealths, not including
the three other States which are parties. No State in the
country has urged this Court to impose the newly
announced rules, nor has any State chosen to go nearly so
far on its own.


The Court in closing its general discussion invokes
the practice in federal and foreign jurisdictions as lending
weight to its new curbs on confessions for all the States.
A brief resume will suffice to show that none of these
jurisdictions has struck so one-sided a balance as the
Court does today. Heaviest reliance is placed on the FBI
practice. Differing circumstances may make this
comparison quite untrustworthy, 19 but in any event the
FBI falls sensibly short of the Court's formalistic rules.
For example, there is no indication that FBI agents must
obtain an affirmative "waiver" before they pursue their
questioning. Nor is it clear that one invoking his right to
silence may not be prevailed upon to change his mind.
And the warning as to appointed counsel apparently
indicates only that one will be assigned by the judge
when the suspect appears before him; the thrust of the
Court's rules is to induce the suspect to obtain appointed
[***751] counsel before continuing the interview. See
ante, pp. 484-486. Apparently American military
practice, briefly mentioned by the Court, has these same
limits and is still less favorable to the suspect than the
FBI warning, making no mention of appointed counsel.
Developments, supra, n. 2, at 1084-1089.


19 The Court's obiter dictum notwithstanding,
ante, p. 486, there is some basis for believing that
the staple of FBI criminal work differs
importantly from much crime within the ken of
local police. The skill and resources of the FBI
may also be unusual.


The law of the foreign countries described by the
Court also reflects a more moderate conception of the
rights of [*522] the accused as against those of society
when other data are considered. Concededly, the English
experience is most relevant. In that country, a caution as
to silence but not counsel has long been mandated by the
"Judges' Rules," which also place other somewhat
imprecise limits on police cross-examination of suspects.
However, in the court's discretion confessions can be and
apparently quite frequently are admitted in evidence
despite disregard of [**1653] the Judges' Rules, so long


as they are found voluntary under the common-law test.
Moreover, the check that exists on the use of pretrial
statements is counterbalanced by the evident
admissibility of fruits of an illegal confession and by the
judge's often-used authority to comment adversely on the
defendant's failure to testify. 20


20 For citations and discussion covering each of
these points, see Developments, supra, n. 2, at
1091-1097, and Enker & Elsen, supra, n. 12, at 80
& n. 94.


India, Ceylon and Scotland are the other examples
chosen by the Court. In India and Ceylon the general ban
on police-adduced confessions cited by the Court is
subject to a major exception: if evidence is uncovered by
police questioning, it is fully admissible at trial along
with the confession itself, so far as it relates to the
evidence and is not blatantly coerced. See
Developments, supra, n. 2, at 1106-1110; Reg. v.
Ramasamy [1965] A. C. 1 (P. C.). Scotland's limits on
interrogation do measure up to the Court's; however,
restrained comment at trial on the defendant's failure to
take the stand is allowed the judge, and in many other
respects Scotch law redresses the prosecutor's
disadvantage in ways not permitted in this country. 21


The Court ends its survey by imputing [*523] added
strength to our privilege against self-incrimination since,
by contrast to other countries, it is embodied in a written
Constitution. Considering the liberties the Court has
today taken with constitutional history and precedent, few
will find this emphasis persuasive.


21 On comment, see Hardin, Other Answers:
Search and Seizure, Coerced Confession, and
Criminal Trial in Scotland, 113 U. Pa. L. Rev.
165, 181 and nn. 96-97 (1964). Other examples
are less stringent search and seizure rules and no
automatic exclusion for violation of them, id., at
167-169; guilt based on majority jury verdicts,
id., at 185; and pre-trial discovery of evidence on
both sides, id., at 175.


In closing this necessarily truncated discussion of
policy considerations attending the new confession rules,
some reference must be made to their ironic untimeliness.
There is now in progress in this country a massive
re-examination of criminal law enforcement procedures
on a scale never before witnessed. Participants in this
undertaking include a Special Committee of the
American Bar Association, under the chairmanship of
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Chief Judge Lumbard of the Court of Appeals for the
Second Circuit; a distinguished study group of the
American Law Institute, headed by Professors Vorenberg
and Bator of the Harvard Law School; and the President's
[***752] Commission on Law Enforcement and
Administration of Justice, under the leadership of the
Attorney General of the United States. 22 Studies are also
being conducted by the District of Columbia Crime
Commission, the Georgetown Law Center, and by others
equipped to do practical research. 23 There are also signs
that legislatures in some of the States may be preparing to
re-examine the problem before us. 24


22 Of particular relevance is the ALI's drafting
of a Model Code of Pre-Arraignment Procedure,
now in its first tentative draft. While the ABA
and National Commission studies have wider
scope, the former is lending its advice to the ALI
project and the executive director of the latter is
one of the reporters for the Model Code.
23 See Brief for the United States in Westover,
p. 45. The N. Y. Times, June 3, 1966, p. 41 (late
city ed.) reported that the Ford Foundation has
awarded $ 1,100,000 for a five-year study of
arrests and confessions in New York.
24 The New York Assembly recently passed a
bill to require certain warnings before an
admissible confession is taken, though the rules
are less strict than are the Court's. N. Y. Times,
May 24, 1966, p. 35 (late city ed.).


[*524] It is no secret that concern has been
expressed lest long-range and lasting reforms be
frustrated by this Court's too rapid departure from
existing constitutional standards. Despite the Court's
[**1654] disclaimer, the practical effect of the decision
made today must inevitably be to handicap seriously
sound efforts at reform, not least by removing options
necessary to a just compromise of competing interests.
Of course legislative reform is rarely speedy or
unanimous, though this Court has been more patient in
the past. 25 But the legislative reforms when they come
would have the vast advantage of empirical data and
comprehensive study, they would allow experimentation
and use of solutions not open to the courts, and they
would restore the initiative in criminal law reform to
those forums where it truly belongs.


25 The Court waited 12 years after Wolf v.
Colorado, 338 U.S. 25, declared privacy against


improper state intrusions to be constitutionally
safeguarded before it concluded in Mapp v. Ohio,
367 U.S. 643, that adequate state remedies had not
been provided to protect this interest so the
exclusionary rule was necessary.


IV. CONCLUSIONS.


All four of the cases involved here present express
claims that confessions were inadmissible, not because of
coercion in the traditional due process sense, but solely
because of lack of counsel or lack of warnings
concerning counsel and silence. For the reasons stated in
this opinion, I would adhere to the due process test and
reject the new requirements inaugurated by the Court.
On this premise my disposition of each of these cases can
be stated briefly.


In two of the three cases coming from state courts,
Miranda v. Arizona (No. 759) and Vignera v. New York
(No. 760), the confessions were held admissible and no
other errors worth comment are alleged by petitioners.
[*525] I would affirm in these two cases. The other state
case is California v. Stewart (No. 584), where the state
supreme court held the confession inadmissible and
reversed the conviction. In that case I would dismiss the
writ of certiorari on the ground that no final judgment is
before us, 28 U. S. C. § 1257 (1964 ed.); putting aside the
new trial open to the State in any event, the confession
itself has not even been finally excluded since the
California Supreme Court left the State free to show
proof of a waiver. If the merits of the decision in
[***753] Stewart be reached, then I believe it should be
reversed and the case remanded so the state supreme
court may pass on the other claims available to
respondent.


In the federal case, Westover v. United States (No.
761), a number of issues are raised by petitioner apart
from the one already dealt with in this dissent. None of
these other claims appears to me tenable, nor in this
context to warrant extended discussion. It is urged that
the confession was also inadmissible because not
voluntary even measured by due process standards and
because federal-state cooperation brought the
McNabb-Mallory rule into play under Anderson v.
United States, 318 U.S. 350. However, the facts alleged
fall well short of coercion in my view, and I believe the
involvement of federal agents in petitioner's arrest and
detention by the State too slight to invoke Anderson. I
agree with the Government that the admission of the
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evidence now protested by petitioner was at most
harmless error, and two final contentions -- one involving
weight of the evidence and another improper prosecutor
comment -- seem to me without merit. I would therefore
affirm Westover's conviction.


In conclusion: Nothing in the letter or the spirit of
the Constitution or in the precedents squares with the
heavy-handed and one-sided action that is so
precipitously [*526] taken by the Court in the name of
fulfilling its constitutional responsibilities. The foray
which the Court makes today brings to mind the wise and
farsighted words of Mr. Justice Jackson in Douglas v.
Jeannette, 319 U.S. 157, 181 (separate opinion): "This
Court is forever adding new stories to the temples of
[**1655] constitutional law, and the temples have a way
of collapsing when one story too many is added."


MR. JUSTICE WHITE, with whom MR. JUSTICE
HARLAN and MR. JUSTICE STEWART join,
dissenting.


I.


The proposition that the privilege against
self-incrimination forbids in-custody interrogation
without the warnings specified in the majority opinion
and without a clear waiver of counsel has no significant
support in the history of the privilege or in the language
of the Fifth Amendment. As for the English authorities
and the common-law history, the privilege, firmly
established in the second half of the seventeenth century,
was never applied except to prohibit compelled judicial
interrogations. The rule excluding coerced confessions
matured about 100 years later, "but there is nothing in the
reports to suggest that the theory has its roots in the
privilege against self-incrimination. And so far as the
cases reveal, the privilege, as such, seems to have been
given effect only in judicial proceedings, including the
preliminary examinations by authorized magistrates."
Morgan, The Privilege Against Self-Incrimination, 34
Minn. L. Rev. 1, 18 (1949).


Our own constitutional provision provides that no
person "shall be compelled in any criminal case to be a
witness against himself." These words, when "considered
in the light to be shed by grammar and the dictionary . . .
appear to signify simply that nobody shall be [*527]
compelled to give oral testimony against himself in a
criminal proceeding under way in which he is defendant."
[***754] Corwin, The Supreme Court's Construction of


the Self-Incrimination Clause, 29 Mich. L. Rev. 1, 2.
And there is very little in the surrounding circumstances
of the adoption of the Fifth Amendment or in the
provisions of the then existing state constitutions or in
state practice which would give the constitutional
provision any broader meaning. Mayers, The Federal
Witness' Privilege Against Self-Incrimination:
Constitutional or Common-Law? 4 American Journal of
Legal History 107 (1960). Such a construction, however,
was considerably narrower than the privilege at common
law, and when eventually faced with the issues, the Court
extended the constitutional privilege to the compulsory
production of books and papers, to the ordinary witness
before the grand jury and to witnesses generally. Boyd v.
United States, 116 U.S. 616, and Counselman v.
Hitchcock, 142 U.S. 547. Both rules had solid support in
common-law history, if not in the history of our own
constitutional provision.


A few years later the Fifth Amendment privilege was
similarly extended to encompass the then
well-established rule against coerced confessions: "In
criminal trials, in the courts of the United States,
wherever a question arises whether a confession is
incompetent because not voluntary, the issue is controlled
by that portion of the Fifth Amendment to the
Constitution of the United States, commanding that no
person 'shall be compelled in any criminal case to be a
witness against himself.'" Bram v. United States, 168
U.S. 532, 542. Although this view has found approval in
other cases, Burdeau v. McDowell, 256 U.S. 465, 475;
Powers v. United States, 223 U.S. 303, 313; Shotwell v.
United States, 371 U.S. 341, 347, it has also been
questioned, see Brown v. Mississippi, 297 U.S. 278, 285;
United States v. Carignan, [*528] 342 U.S. 36, 41;
Stein v. New York, 346 U.S. 156, 191, n. 35, and finds
scant support in either the English or American
authorities, see generally Regina v. Scott, Dears. & Bell
47; 3 [**1656] Wigmore, Evidence § 823 (3d ed. 1940),
at 249 ("a confession is not rejected because of any
connection with the privilege against self-crimination"),
and 250, n. 5 (particularly criticizing Bram); 8 Wigmore,
Evidence § 2266, at 400-401 (McNaughton rev. 1961).
Whatever the source of the rule excluding coerced
confessions, it is clear that prior to the application of the
privilege itself to state courts, Malloy v. Hogan, 378 U.S.
1, the admissibility of a confession in a state criminal
prosecution was tested by the same standards as were
applied in federal prosecutions. Id., at 6-7, 10.
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Bram, however, itself rejected the proposition which
the Court now espouses. The question in Bram was
whether a confession, obtained during custodial
interrogation, had been compelled, and if such
interrogation was to be deemed inherently vulnerable the
Court's inquiry could have ended there. After examining
the English and American authorities, however, the Court
declared that:


"In this court also it has been [***755] settled that
the mere fact that the confession is made to a police
officer, while the accused was under arrest in or out of
prison, or was drawn out by his questions, does not
necessarily render the confession involuntary, but, as one
of the circumstances, such imprisonment or interrogation
may be taken into account in determining whether or not
the statements of the prisoner were voluntary." 168 U.S.,
at 558.


In this respect the Court was wholly consistent with
prior and subsequent pronouncements in this Court.


Thus prior to Bram the Court, in Hopt v. Utah, 110
U.S. 574, 583-587, had upheld the admissibility of a
[*529] confession made to police officers following
arrest, the record being silent concerning what
conversation had occurred between the officers and the
defendant in the short period preceding the confession.
Relying on Hopt, the Court ruled squarely on the issue in
Sparf and Hansen v. United States, 156 U.S. 51, 55:


"Counsel for the accused insist that there cannot be a
voluntary statement, a free open confession, while a
defendant is confined and in irons under an accusation of
having committed a capital offence. We have not been
referred to any authority in support of that position. It is
true that the fact of a prisoner being in custody at the time
he makes a confession is a circumstance not to be
overlooked, because it bears upon the inquiry whether the
confession was voluntarily made or was extorted by
threats or violence or made under the influence of fear.
But confinement or imprisonment is not in itself
sufficient to justify the exclusion of a confession, if it
appears to have been voluntary, and was not obtained by
putting the prisoner in fear or by promises. Wharton's Cr.
Ev. 9th ed. §§ 661, 663, and authorities cited."


Accord, Pierce v. United States, 160 U.S. 355, 357.


And in Wilson v. United States, 162 U.S. 613, 623,


the Court had considered the significance of custodial
interrogation without any antecedent warnings regarding
the right to remain silent or the right to counsel. There the
defendant had answered questions posed by a
Commissioner, who had failed to advise him of his rights,
and his answers were held admissible over his claim of
involuntariness. "The fact that [a defendant] is in custody
and manacled does not necessarily render his statement
involuntary, nor is that necessarily the effect of popular
excitement shortly preceding. . . . And it is laid down
[*530] that it is not essential to the admissibility of a
confession [**1657] that it should appear that the person
was warned that what he said would be used against him,
but on the contrary, if the confession was voluntary, it is
sufficient though it appear that he was not so warned."


Since Bram, the admissibility of statements made
during custodial interrogation has been frequently
reiterated. Powers v. United States, 223 U.S. 303, cited
Wilson approvingly and held admissible as voluntary
statements the accused's testimony at a preliminary
hearing even though he was not warned that what he said
might be used against him. Without any discussion of the
presence or absence of warnings, presumably because
such discussion was deemed [***756] unnecessary,
numerous other cases have declared that "the mere fact
that a confession was made while in the custody of the
police does not render it inadmissible," McNabb v.
United States, 318 U.S. 332, 346; accord, United States
v. Mitchell, 322 U.S. 65, despite its having been elicited
by police examination, Wan v. United States, 266 U.S. 1,
14; United States v. Carignan, 342 U.S. 36, 39.
Likewise, in Crooker v. California, 357 U.S. 433, 437,
the Court said that "the bare fact of police 'detention and
police examination in private of one in official state
custody' does not render involuntary a confession by the
one so detained." And finally, in Cicenia v. Lagay, 357
U.S. 504, a confession obtained by police interrogation
after arrest was held voluntary even though the
authorities refused to permit the defendant to consult with
his attorney. See generally Culombe v. Connecticut, 367
U.S. 568, 587-602 (opinion of Frankfurter, J.); 3
Wigmore, Evidence § 851, at 313 (3d ed. 1940); see also
Joy, Admissibility of Confessions 38, 46 (1842).


Only a tiny minority of our judges who have dealt
with the question, including today's majority, have
considered in-custody interrogation, without more, to be
a violation of the Fifth Amendment. And this Court, as
[*531] every member knows, has left standing literally
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thousands of criminal convictions that rested at least in
part on confessions taken in the course of interrogation
by the police after arrest.


II.


That the Court's holding today is neither compelled
nor even strongly suggested by the language of the Fifth
Amendment, is at odds with American and English legal
history, and involves a departure from a long line of
precedent does not prove either that the Court has
exceeded its powers or that the Court is wrong or unwise
in its present reinterpretation of the Fifth Amendment. It
does, however, underscore the obvious -- that the Court
has not discovered or found the law in making today's
decision, nor has it derived it from some irrefutable
sources; what it has done is to make new law and new
public policy in much the same way that it has in the
course of interpreting other great clauses of the
Constitution. 1 This is what the Court historically has
done. Indeed, it is what it must do and will continue to
do until and unless there is some fundamental change in
the constitutional distribution of governmental powers.


1 Of course the Court does not deny that it is
departing from prior precedent; it expressly
overrules Crooker and Cicenia, ante, at 479, n.
48; and it acknowledges that in the instant "cases
we might not find the defendants' statements to
have been involuntary in traditional terms," ante,
at 457.


But if the Court is here and now to announce new
and fundamental policy to govern certain aspects of our
affairs, it is wholly legitimate to examine the mode of this
or any other constitutional decision in this Court and to
inquire into the advisability of its end product in
[**1658] terms of the long-range interest of the country.
At the very least the Court's text and reasoning should
withstand analysis and be a fair exposition of the
constitutional provision which its opinion interprets.
[***757] Decisions [*532] like these cannot rest alone
on syllogism, metaphysics or some ill-defined notions of
natural justice, although each will perhaps play its part.
In proceeding to such constructions as it now announces,
the Court should also duly consider all the factors and
interests bearing upon the cases, at least insofar as the
relevant materials are available; and if the necessary
considerations are not treated in the record or obtainable
from some other reliable source, the Court should not
proceed to formulate fundamental policies based on


speculation alone.


III.


First, we may inquire what are the textual and factual
bases of this new fundamental rule. To reach the result
announced on the grounds it does, the Court must stay
within the confines of the Fifth Amendment, which
forbids self-incrimination only if compelled. Hence the
core of the Court's opinion is that because of the
"compulsion inherent in custodial surroundings, no
statement obtained from [a] defendant [in custody] can
truly be the product of his free choice," ante, at 458,
absent the use of adequate protective devices as described
by the Court. However, the Court does not point to any
sudden inrush of new knowledge requiring the rejection
of 70 years' experience. Nor does it assert that its novel
conclusion reflects a changing consensus among state
courts, see Mapp v. Ohio, 367 U.S. 643, or that a
succession of cases had steadily eroded the old rule and
proved it unworkable, see Gideon v. Wainwright, 372
U.S. 335. Rather than asserting new knowledge, the Court
concedes that it cannot truly know what occurs during
custodial questioning, because of the innate secrecy of
such proceedings. It extrapolates a picture of what it
conceives to be the norm from police investigatorial
manuals, published in 1959 and 1962 or earlier, without
any attempt to allow for adjustments in police practices
that may [*533] have occurred in the wake of more
recent decisions of state appellate tribunals or this Court.
But even if the relentless application of the described
procedures could lead to involuntary confessions, it most
assuredly does not follow that each and every case will
disclose this kind of interrogation or this kind of
consequence. 2 Insofar as appears from the Court's
opinion, it has not examined a single transcript of any
police interrogation, let alone the interrogation that took
place in any one of these cases which it decides today.
Judged by any of the standards for empirical investigation
utilized in the social sciences the factual basis for the
Court's premise is patently inadequate.


2 In fact, the type of sustained interrogation
described by the Court appears to be the exception
rather than the rule. A survey of 399 cases in one
city found that in almost half of the cases the
interrogation lasted less than 30 minutes. Barrett,
Police Practices and the Law -- From Arrest to
Release or Charge, 50 Calif. L. Rev. 11, 41-45
(1962). Questioning tends to be confused and
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sporadic and is usually concentrated on
confrontations with witnesses or new items of
evidence, as these are obtained by officers
conducting the investigation. See generally
LaFave, Arrest: The Decision to Take a Suspect
into Custody 386 (1965); ALI, A Model Code of
Pre-Arraignment Procedure, Commentary § 5.01,
at 170, n. 4 (Tent. Draft No. 1, 1966).


Although in the Court's view in-custody
interrogation is inherently coercive, the Court says that
the spontaneous product of the coercion of arrest and
detention is still to be [***758] deemed voluntary. An
accused, arrested on probable cause, may blurt out a
confession which will be admissible despite the fact that
he is alone and in custody, without any showing that
[**1659] he had any notion of his right to remain silent
or of the consequences of his admission. Yet, under the
Court's rule, if the police ask him a single question such
as "Do you have anything to say?" or "Did you kill your
wife?" his response, if there is one, has somehow been
compelled, even if the accused has [*534] been clearly
warned of his right to remain silent. Common sense
informs us to the contrary. While one may say that the
response was "involuntary" in the sense the question
provoked or was the occasion for the response and thus
the defendant was induced to speak out when he might
have remained silent if not arrested and not questioned, it
is patently unsound to say the response is compelled.


Today's result would not follow even if it were
agreed that to some extent custodial interrogation is
inherently coercive. See Ashcraft v. Tennessee, 322 U.S.
143, 161 (Jackson, J., dissenting). The test has been
whether the totality of circumstances deprived the
defendant of a "free choice to admit, to deny, or to refuse
to answer," Lisenba v. California, 314 U.S. 219, 241, and
whether physical or psychological coercion was of such a
degree that "the defendant's will was overborne at the
time he confessed," Haynes v. Washington, 373 U.S.
503, 513; Lynumn v. Illinois, 372 U.S. 528, 534. The
duration and nature of incommunicado custody, the
presence or absence of advice concerning the defendant's
constitutional rights, and the granting or refusal of
requests to communicate with lawyers, relatives or
friends have all been rightly regarded as important data
bearing on the basic inquiry. See, e. g., Ashcraft v.
Tennessee, 322 U.S. 143; Haynes v. Washington, 373
U.S. 503. 3 [*535] But it has never been suggested, until
today, that such questioning was so coercive and accused


persons so lacking in hardihood that the very first
response to the very first question following the
commencement of custody must be conclusively
presumed to be the product of an overborne will.


3 By contrast, the Court indicates that in
applying this new rule it "will not pause to inquire
in individual cases whether the defendant was
aware of his rights without a warning being
given." Ante, at 468. The reason given is that
assessment of the knowledge of the defendant
based on information as to age, education,
intelligence, or prior contact with authorities can
never be more than speculation, while a warning
is a clear-cut fact. But the officers' claim that they
gave the requisite warnings may be disputed, and
facts respecting the defendant's prior experience
may be undisputed and be of such a nature as to
virtually preclude any doubt that the defendant
knew of his rights. See United States v. Bolden,
355 F.2d 453 (C. A. 7th Cir. 1965), petition for
cert. pending No. 1146, O. T. 1965 (Secret
Service agent); People v. Du Bont, 235 Cal. App.
2d 844, 45 Cal. Rptr. 717, pet. for cert. pending
No. 1053, Misc., O. T. 1965 (former police
officer).


If the rule announced today were truly based on a
conclusion that all confessions resulting from custodial
interrogation are coerced, then it would simply have no
rational foundation. Compare Tot v. United States, 319
U.S. 463, 466; United States v. Romano, 382 U.S. 136. A
fortiori that would be true of the extension [***759] of
the rule to exculpatory statements, which the Court
effects after a brief discussion of why, in the Court's
view, they must be deemed incriminatory but without any
discussion of why they must be deemed coerced. See
Wilson v. United States, 162 U.S. 613, 624. Even if one
were to postulate that the Court's concern is not that all
confessions induced by police interrogation are coerced
but rather that some such confessions are coerced and
present judicial procedures are believed to be inadequate
to identify the confessions that are coerced [**1660] and
those that are not, it would still not be essential to impose
the rule that the Court has now fashioned. Transcripts or
observers could be required, specific time limits, tailored
to fit the cause, could be imposed, or other devices could
be utilized to reduce the chances that otherwise
indiscernible coercion will produce an inadmissible
confession.
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On the other hand, even if one assumed that there
was an adequate factual basis for the conclusion that all
confessions obtained during in-custody interrogation are
the product of compulsion, the rule propounded by
[*536] the Court would still be irrational, for, apparently,
it is only if the accused is also warned of his right to
counsel and waives both that right and the right against
self-incrimination that the inherent compulsiveness of
interrogation disappears. But if the defendant may not
answer without a warning a question such as "Where
were you last night?" without having his answer be a
compelled one, how can the Court ever accept his
negative answer to the question of whether he wants to
consult his retained counsel or counsel whom the court
will appoint? And why if counsel is present and the
accused nevertheless confesses, or counsel tells the
accused to tell the truth, and that is what the accused
does, is the situation any less coercive insofar as the
accused is concerned? The Court apparently realizes its
dilemma of foreclosing questioning without the necessary
warnings but at the same time permitting the accused,
sitting in the same chair in front of the same policemen,
to waive his right to consult an attorney. It expects,
however, that the accused will not often waive the right;
and if it is claimed that he has, the State faces a severe, if
not impossible burden of proof.


All of this makes very little sense in terms of the
compulsion which the Fifth Amendment proscribes. That
amendment deals with compelling the accused himself.
It is his free will that is involved. Confessions and
incriminating admissions, as such, are not forbidden
evidence; only those which are compelled are banned. I
doubt that the Court observes these distinctions today.
By considering any answers to any interrogation to be
compelled regardless of the content and course of
examination and by escalating the requirements to prove
waiver, the Court not only prevents the use of compelled
confessions but for all practical purposes forbids
interrogation except in the presence of counsel. That is,
instead of confining itself to protection of the right
against compelled [*537] self-incrimination the Court
has created a limited Fifth Amendment right to counsel --
or, as the Court expresses it, a "need for counsel to
protect the Fifth Amendment privilege . . . ." Ante, at 470.
The focus then is not on the will of the accused but on the
will of counsel and how much influence [***760] he
can have on the accused. Obviously there is no warrant
in the Fifth Amendment for thus installing counsel as the
arbiter of the privilege.


In sum, for all the Court's expounding on the
menacing atmosphere of police interrogation procedures,
it has failed to supply any foundation for the conclusions
it draws or the measures it adopts.


IV.


Criticism of the Court's opinion, however, cannot
stop with a demonstration that the factual and textual
bases for the rule it propounds are, at best, less than
compelling. Equally relevant is an assessment of the
rule's consequences measured against community values.
The Court's duty to assess the consequences of its action
is not satisfied by the utterance of the truth that a value of
our system of criminal justice is "to respect the
inviolability of the human personality" and to require
government to produce the evidence against the accused
by its own independent labors. Ante, at 460. More than
the human dignity of the accused is involved; the human
personality of others in the society must also be
preserved. [**1661] Thus the values reflected by the
privilege are not the sole desideratum; society's interest in
the general security is of equal weight.


The obvious underpinning of the Court's decision is a
deep-seated distrust of all confessions. As the Court
declares that the accused may not be interrogated without
counsel present, absent a waiver of the right to counsel,
and as the Court all but admonishes the lawyer to [*538]
advise the accused to remain silent, the result adds up to a
judicial judgment that evidence from the accused should
not be used against him in any way, whether compelled
or not. This is the not so subtle overtone of the opinion --
that it is inherently wrong for the police to gather
evidence from the accused himself. And this is precisely
the nub of this dissent. I see nothing wrong or immoral,
and certainly nothing unconstitutional, in the police's
asking a suspect whom they have reasonable cause to
arrest whether or not he killed his wife or in confronting
him with the evidence on which the arrest was based, at
least where he has been plainly advised that he may
remain completely silent, see Escobedo v. Illinois, 378
U.S. 478, 499 (dissenting opinion). Until today, "the
admissions or confessions of the prisoner, when
voluntarily and freely made, have always ranked high in
the scale of incriminating evidence." Brown v. Walker,
161 U.S. 591, 596; see also Hopt v. Utah, 110 U.S. 574,
584-585. Particularly when corroborated, as where the
police have confirmed the accused's disclosure of the
hiding place of implements or fruits of the crime, such
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confessions have the highest reliability and significantly
contribute to the certitude with which we may believe the
accused is guilty. Moreover, it is by no means certain
that the process of confessing is injurious to the accused.
To the contrary it may provide psychological relief and
enhance the prospects for rehabilitation.


This is not to say that the value of respect for the
inviolability of the accused's individual personality
should be accorded no weight or that all confessions
should be indiscriminately admitted. This Court has long
read the Constitution to proscribe [***761] compelled
confessions, a salutary rule from which there should be
no retreat. But I see no sound basis, factual or otherwise,
and the Court gives none, for concluding that the present
rule against the receipt of coerced confessions is
inadequate for the [*539] task of sorting out
inadmissible evidence and must be replaced by the per se
rule which is now imposed. Even if the new concept can
be said to have advantages of some sort over the present
law, they are far outweighed by its likely undesirable
impact on other very relevant and important interests.


The most basic function of any government is to
provide for the security of the individual and of his
property. Lanzetta v. New Jersey, 306 U.S. 451, 455.
These ends of society are served by the criminal laws
which for the most part are aimed at the prevention of
crime. Without the reasonably effective performance of
the task of preventing private violence and retaliation, it
is idle to talk about human dignity and civilized values.


The modes by which the criminal laws serve the
interest in general security are many. First the murderer
who has taken the life of another is removed from the
streets, deprived of his liberty and thereby prevented
from repeating his offense. In view of the statistics on
recidivism in this country 4 and of the number of
instances [*540] [**1662] in which apprehension
[***762] occurs only after repeated offenses, no one can
sensibly claim that this aspect of the criminal law does
not prevent crime or contribute significantly to the
personal security of the ordinary citizen.


4 Precise statistics on the extent of recidivism
are unavailable, in part because not all crimes are
solved and in part because criminal records of
convictions in different jurisdictions are not
brought together by a central data collection
agency. Beginning in 1963, however, the Federal
Bureau of Investigation began collating data on


"Careers in Crime," which it publishes in its
Uniform Crime Reports. Of 92,869 offenders
processed in 1963 and 1964, 76% had a prior
arrest record on some charge. Over a period of 10
years the group had accumulated 434,000 charges.
FBI, Uniform Crime Reports -- 1964, 27-28. In
1963 and 1964 between 23% and 25% of all
offenders sentenced in 88 federal district courts
(excluding the District Court for the District of
Columbia) whose criminal records were reported
had previously been sentenced to a term of
imprisonment of 13 months or more.
Approximately an additional 40% had a prior
record less than prison (juvenile record, probation
record, etc.). Administrative Office of the United
States Courts, Federal Offenders in the United
States District Courts: 1964, x, 36 (hereinafter
cited as Federal Offenders: 1964); Administrative
Office of the United States Courts, Federal
Offenders in the United States District Courts:
1963, 25-27 (hereinafter cited as Federal
Offenders: 1963). During the same two years in
the District Court for the District of Columbia
between 28% and 35% of those sentenced had
prior prison records and from 37% to 40% had a
prior record less than prison. Federal Offenders:
1964, xii, 64, 66; Administrative Office of the
United States Courts, Federal Offenders in the
United States District Court for the District of
Columbia: 1963, 8, 10 (hereinafter cited as
District of Columbia Offenders: 1963).


A similar picture is obtained if one looks at
the subsequent records of those released from
confinement. In 1964, 12.3% of persons on
federal probation had their probation revoked
because of the commission of major violations
(defined as one in which the probationer has been
committed to imprisonment for a period of 90
days or more, been placed on probation for over
one year on a new offense, or has absconded with
felony charges outstanding). Twenty-three and
two-tenths percent of parolees and 16.9% of those
who had been mandatorily released after service
of a portion of their sentence likewise committed
major violations. Reports of the Proceedings of
the Judicial Conference of the United States and
Annual Report of the Director of the
Administrative Office of the United States Courts:
1965, 138. See also Mandel et al., Recidivism


Page 56
384 U.S. 436, *538; 86 S. Ct. 1602, **1661;


16 L. Ed. 2d 694, ***760; 1966 U.S. LEXIS 2817







Studied and Defined, 56 J. Crim. L., C. & P. S. 59
(1965) (within five years of release 62.33% of
sample had committed offenses placing them in
recidivist category).


Secondly, the swift and sure apprehension of those
who refuse to respect the personal security and dignity of
their neighbor unquestionably has its impact on others
who might be similarly tempted. That the criminal law is
wholly or partly ineffective with a segment of the
population or with many of those who have been
apprehended and convicted is a very faulty basis for
concluding that it is not effective with respect to the great
bulk of our citizens or for thinking that without the
criminal laws, [*541] or in the absence of their
enforcement, there would be no increase in crime.
Arguments of this nature are not borne out by any kind of
reliable evidence that I have seen to this date.


Thirdly, the law concerns itself with those whom it
has confined. The hope and aim of modern penology,
fortunately, is as soon as possible to return the convict to
society a better and more law-abiding man than when he
left. Sometimes there is success, sometimes failure. But
at least the effort is made, and it should be made to the
very maximum extent of our present and future
capabilities.


The rule announced today will measurably weaken
the ability of the criminal law to perform these tasks. It is
a deliberate calculus to prevent interrogations, to reduce
the incidence of confessions and pleas of guilty and to
increase the number of trials. 5 Criminal trials, [**1663]
no [*542] matter how efficient the police are, are not
sure bets for the prosecution, nor should they be if the
evidence is not forthcoming. Under the present law, the
prosecution fails to prove its case in about 30% of the
criminal cases actually tried in the federal courts. See
Federal Offenders: 1964, supra, note 4, at 6 (Table 4), 59
(Table 1); Federal Offenders: 1963, supra, note 4, at 5
(Table 3); District of Columbia Offenders: 1963, supra,
note 4, at 2 (Table 1). But it is something else again to
remove from the ordinary criminal case all those
confessions which heretofore have been held to be free
and voluntary acts of the accused and to thus establish a
new constitutional barrier to the ascertainment of truth by
the judicial process. There is, in my view, [***763]
every reason to believe that a good many criminal
defendants who otherwise would have been convicted on
what this Court has previously thought to be the most


satisfactory kind of evidence will now, under this new
version of the Fifth Amendment, either not be tried at all
or will be acquitted if the State's evidence, minus the
confession, is put to the test of litigation.


5 Eighty-eight federal district courts (excluding
the District Court for the District of Columbia)
disposed of the cases of 33,381 criminal
defendants in 1964. Only 12.5% of those cases
were actually tried. Of the remaining cases,
89.9% were terminated by convictions upon pleas
of guilty and 10.1% were dismissed. Stated
differently, approximately 90% of all convictions
resulted from guilty pleas. Federal Offenders:
1964, supra, note 4, 3-6. In the District Court for
the District of Columbia a higher percentage,
27%, went to trial, and the defendant pleaded
guilty in approximately 78% of the cases
terminated prior to trial. Id., at 58-59. No
reliable statistics are available concerning the
percentage of cases in which guilty pleas are
induced because of the existence of a confession
or of physical evidence unearthed as a result of a
confession. Undoubtedly the number of such
cases is substantial.


Perhaps of equal significance is the number
of instances of known crimes which are not
solved. In 1964, only 388,946, or 23.9% of
1,626,574 serious known offenses were cleared.
The clearance rate ranged from 89.8% for
homicides to 18.7% for larceny. FBI, Uniform
Crime Reports -- 1964, 20-22, 101. Those who
would replace interrogation as an investigatorial
tool by modern scientific investigation techniques
significantly overestimate the effectiveness of
present procedures, even when interrogation is
included.


I have no desire whatsoever to share the
responsibility for any such impact on the present criminal
process.


In some unknown number of cases the Court's rule
will return a killer, a rapist or other criminal to the streets
and to the environment which produced him, to repeat his
crime whenever it pleases him. As a consequence, there
will not be a gain, but a loss, in human dignity. The real
concern is not the unfortunate consequences of this new
decision on the criminal law as an abstract, disembodied
series of authoritative proscriptions, but the impact on
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those who rely on the public authority for protection and
who without it can only engage in violent self-help with
guns, knives and the help of their neighbors similarly
inclined. There is, of [*543] course, a saving factor: the
next victims are uncertain, unnamed and unrepresented in
this case.


Nor can this decision do other than have a corrosive
effect on the criminal law as an effective device to
prevent crime. A major component in its effectiveness in
this regard is its swift and sure enforcement. The easier it
is to get away with rape and murder, the less the deterrent
effect on those who are inclined to attempt it. This is still
good common sense. If it were not, we should posthaste
liquidate the whole law enforcement establishment as a
useless, misguided effort to control human conduct.


And what about the accused who has confessed or
would confess in response to simple, noncoercive
questioning and whose guilt could not otherwise be
proved? Is it so clear that release is the best thing for him
in every case? Has it so unquestionably been resolved
that in [**1664] each and every case it would be better
for him not to confess and to return to his environment
with no attempt whatsoever to help him? I think not. It
may well be that in many cases it will be no less than a
callous disregard for his own welfare as well as for the
interests of his next victim.


There is another aspect to the effect of the Court's
rule on the person whom the police have arrested on
probable cause. The fact is that he may not be guilty at
all and may be able to extricate himself quickly and
simply if he were told the circumstances of his arrest and
were asked to explain. This effort, and his release, must
now await the hiring of a lawyer or his appointment by
the court, consultation with counsel and then a session
with the police or the prosecutor. Similarly, where
probable cause exists to arrest several suspects, as where
the body of the victim is discovered in a house having
several residents, compare Johnson v. State, 238 Md.
140, 207 A. 2d 643 (1965), cert. denied, 382 U.S. 1013, it
will often [*544] be true that a suspect may be cleared
only through the results of interrogation of other suspects.
Here too the release of the innocent may be delayed by
the Court's rule.


Much of the trouble with the Court's new rule is that
it will operate [***764] indiscriminately in all criminal
cases, regardless of the severity of the crime or the
circumstances involved. It applies to every defendant,


whether the professional criminal or one committing a
crime of momentary passion who is not part and parcel of
organized crime. It will slow down the investigation and
the apprehension of confederates in those cases where
time is of the essence, such as kidnapping, see Brinegar
v. United States, 338 U.S. 160, 183 (Jackson, J.,
dissenting); People v. Modesto, 62 Cal. 2d 436, 446, 398
P. 2d 753, 759 (1965), those involving the national
security, see United States v. Drummond, 354 F.2d 132,
147 (C. A. 2d Cir. 1965) (en banc) (espionage case), pet.
for cert. pending, No. 1203, Misc., O. T. 1965; cf.
Gessner v. United States, 354 F.2d 726, 730, n. 10 (C. A.
10th Cir. 1965) (upholding, in espionage case, trial ruling
that Government need not submit classified portions of
interrogation transcript), and some of those involving
organized crime. In the latter context the lawyer who
arrives may also be the lawyer for the defendant's
colleagues and can be relied upon to insure that no breach
of the organization's security takes place even though the
accused may feel that the best thing he can do is to
cooperate.


At the same time, the Court's per se approach may
not be justified on the ground that it provides a "bright
line" permitting the authorities to judge in advance
whether interrogation may safely be pursued without
jeopardizing the admissibility of any information
obtained as a consequence. Nor can it be claimed that
judicial time and effort, assuming that is a relevant
consideration, [*545] will be conserved because of the
ease of application of the new rule. Today's decision
leaves open such questions as whether the accused was in
custody, whether his statements were spontaneous or the
product of interrogation, whether the accused has
effectively waived his rights, and whether nontestimonial
evidence introduced at trial is the fruit of statements
made during a prohibited interrogation, all of which are
certain to prove productive of uncertainty during
investigation and litigation during prosecution. For all
these reasons, if further restrictions on police
interrogation are desirable at this time, a more flexible
approach makes much more sense than the Court's
constitutional straitjacket which forecloses more
discriminating treatment by legislative or rule-making
pronouncements.


[**1665] Applying the traditional standards to the
cases before the Court, I would hold these confessions
voluntary. I would therefore affirm in Nos. 759, 760, and
761, and reverse in No. 584.
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