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SUPPLEMENTAL STATEMENT OF FACTS

1.

On February 24, 1987, the Utah legislature passed

Senate Bill No. 63, titled Motor Vehicle Dealers and Salesmen
Amendments.

The bill was approved March 16, 1987 and became

effective April 27, 1987. A copy of Senate Bill No. 63 is in
the Addendum hereto.

2.

Among the many revisions of Senate Bill No. 63 was a

renumbering of Utah Code § 41-3-7(1), providing for the
definition of a motor vehicle, to § 41-3-7(14) and adding to
the definition the phrase "including mobile homes."

The

amended definition of motor vehicle now found in § 41-3-7(14)
reads:
"Motor vehicle" means a vehicle
intended primarily for use and operation on
the public highways, and which is
self-propelled; a vehicle intended primarily
for operation on the public highways which
is not driven or propelled by its own power,
but which is designated either to be
attached to and become a part of, or to be
drawn by a self-propelled vehicle; including
mobile homes but not including farm tractors
and other machines and tools used in the
production, harvesting, and care of farm
products.
(Emphasis added to highlight amendment.)
3.

The public debate on Senate Bill No. 63 did not

discuss the purpose or intent of this amendment to the

definition of "motor vehicle."

Utah Senate Debate; Second

Reading of Senate Bill No. 63, February 9, 1987, Day 29; Third
Reading of Senate Bill No. 63, February 10, 1987, Day 30; 47th
Legislature (recordings on file at Utah Senate Office).

SUPPLEMENTAL ARGUMENT
I.

The Amendment of the Definition of "Motor Vehicle"
Should Be Applied Retroactively

The purpose of the amendment to the definition of "motor
vehicle" was not to change or expand the meaning of this term
but rather only to clarify and confirm that the original
definition included mobile homes.

This purpose is demonstrated

by the ordinary meaning of the words used, the historical
background of the amendment, the circumstances attending its
passage, the purpose the amendment was intended to accomplish,
the language of the preamble, and the intent of the drafter of
the amendment.

These factors are analyzed infra.

When the purpose of an amendment is clarification or
amplification of how a prior law should have been understood
and applied, the amendment should be applied retroactively in
pending actions.

State of Utah, Department of Social Services

v. Hiqgs, 656 P.2d 998 (Utah 1982); Foil v. Ballinger, 601 P.2d
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144 (Utah 1979); Okland Construction Company v. Industrial
Commission, 520 P.2d 208 (Utah 1974).

The amendment to the

definition of "motor vehicle" does not affect substantive or
vested rights.

There is, therefore, no constitutional

prohibition against retroactive application to pending
actions.

Higgs; Foil.

The amendment of Senate Bill No. 63 lays to rest the
arguments of Ohio Casualty that the statutory definition of
"motor vehicle" does not include mobile homes.

The amendment

clarifies that the term "motor vehicle" does include mobile
homes.

Well established rules of statutory construction

mandate that this clarifying amendment be applied retroactively
in this case.

The legislature has dictated that the meaning of

"motor vehicle" in § 41-3-7(1) must be interpreted to include
mobile homes.

II.

The Amendment Evidences Legislative Intent
to Include Mobile Homes Within the
Prior Definition of "Motor Vehicle"

It is well established that the fundamental rule of
statutory construction is to discover and follow the intent and
purpose for which the statute was enacted.

Young v. Barney, 20

Utah 2d 108, 433 P.2d 846 (Utah 1967);- Board of Education of
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Unified School District 512 v. Vic Regnier Builders, Inc., 2 31
Kan. 731, 648 P.2d 1143 (1982).

Although the public debate on

Senate Bill No. 63 sheds no light on the intent and purpose for
which the definition of "motor vehicle" was amended, there are
numerous other evidences that the legislature intended only to
clarify and confirm that the prior definition of "motor
vehicle" was intended to include mobile homes.

A.

Intent Evidenced by the Language of
the Amendment

Words of common usage in a statute should be given their
ordinary and usual meaning.

Ringwood v. State of Utah,

Department of Public Safety, Driver's License Division, 8 Utah
2d 287, 333 P.2d 943 (1959); State v. Dubish, 234 Kan. 708, 675
P.2d 877 (1984).

The word "including" used in this amendment

is certainly a word of common usage.

The word "including" means to "specify a particular thing
already included within general words theretofore used."
Black's Law Dictionary, p. 905 (4th Ed. 1968).

If the intent

of the amendment was to add a new category to the definition of
"motor vehicle" which was not previously included, the
amendment would have read "and mobile homes."

By choosing

instead to use the word "including," the language of the
'
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amendment demonstrates an intent and purpose not to create a
new category of motor vehicles but simply to clarify and
confirm what had been intended by the prior statute.

The prior

definition of "motor vehicle" included mobile homes and the
amendment confirms this.

B.

Intent Evidenced by the Preamble
to the Amendment

The preamble to Senate Bill No. 63 describes it as "An Act
relating to motor vehicles; . . . clarifying definition section
. . . ." (Emphasis added.)

The preamble says nothing about

expanding or changing the definition of motor vehicles but that
it is to clarify the definition.

Although the preamble or title of a statute is not part of
its text, in cases of doubt or uncertainty it may be looked to
as an aid in correctly interpreting and applying the statute.
Young v. Barney, supra.

In cases of doubt, the preamble

controls because it expresses the reason and purpose of the
act.

Sutherland Stat. Const. § 47.02 (Callaghan, 4th Ed. 1984).

The preamble to Senate Bill No. 63 evidences that the
purpose of the amendment was not to change or expand the
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definition of "motor vehicle" but only to clarify and confirm
that the prior definition included mobile homes.

C.

Intent Evidenced by Historical Background
and Circumstances Attending Passage
of the Amendment

A statute should be considered in light of its background
and the circumstances under which it was passed.

Snyder v.

Clune, 15 Utah 2d 254, 390 P.2d 915 (1964); Board of Education
of Unified School District 512, supra.

The historical background and circumstances of passage of
this amendment are described in the Affidavit of Joseph C.
Fackrell, Jr., dated September 25, 1987 (the "Fackrell
Affidavit").

A copy of the Fackrell Affidavit is in the

Addendum hereto.

The amendment was initiated and drafted by

the Motor Vehicle Business Administration of the State of Utah
(the "Administration"). For at least fifteen years, the
Administration has interpreted the definition of a "motor
vehicle" in Utah Code § 41-3-7(1) to include mobile homes.

As

a result, the Administration has required mobile home dealers
to qualify and obtain a license as a motor vehicle dealer and
to post a motor vehicle dealer's bond.

The Administration was

aware of situations, including this very litigation between
Shelter America Corporation and Ohio Casualty, where the
- 6-
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regulate and police motor vehicle dealers to protect the
public.

The interpretation argued by Shelter America

Corporation gives a broader scope to that purpose which will
result in more protection for the public.

The interpretation

argued by Ohio Casualty will exclude all mobile home dealers
from the act and leave consumers to deal with unregulated,
unbonded mobile home dealers.

The Motor Vehicle Business

Administration opposes such a view, as evidenced by its prior
enforcement of these provisions against mobile home dealers.

A statute should be interpreted liberally to effectuate its
purposes.

Ringwood v. State, supra; Snyder v. Clune, supra.

If possible to construe it otherwise, a construction should be
avoided which leads to uncertainty, injustice or confusion.
Board of Education of Unified School District 572, supra.

To adopt the position of Ohio Casualty would exclude
dealers in a certain type of vehicle, mobile homes, from state
regulation and control.

This would defeat the obvious purpose

of the motor vehicle act and leave consumers unprotected.
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CONCLUSION

The amendment to the definition of "motor vehicle" is
merely a clarification.
retroactively.

As such, it should be applied

The bond posted by Ohio Casualty covers mobile

homes.

Even if the amendment is not applied retroactively, it is
further evidence that the interpretation advocated by Shelter
America Corporation and followed by the Motor Vehicle
Administration for over fifteen years is correct.

The

definition of "motor vehicle" in § 41-3-7(1) includes mobile
homes.

The amendment demonstrates this by its language, by its

preamble, by its historical background and by the circumstances
attending its passage.

To construe it otherwise would defeat

the purpose of the motor vehicle dealers act.

The amendment of Senate Bill No. 63 further supports the
position of Shelter America Corporation.
"motor vehicle" includes mobile homes.
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UTAH

YE REPORT 1987

SB 63

41 3 38, I Jtah Code Annotated 19,53

S. b
Passed 2-24-87
1 » 16-87
Effecti
: .*ws of Utah 1987, Chapter 171

REPEALS:
41-3-17, as last .iinniilnl In «' IM|»MI I fill I
of Utah 1981

i t f mm 'rd b) for LeftsMfnrr ti ifcr mtt o* ' /iA
Section 1. Section Amended.
*'
'Vehicle Dealers and Salesmen
Section 41-3-2, Utah Code Annotated I'lil in
Amendments
last amended by Chapter 103, Laws of Utah I'lHii u
amended to read:
llhi I I- V i m i J / 1 n i <
i << in I Nii-iii H I In i infill
41-3-2. Sale by denier, sale by auction Temporary permit - Certificate of title or origin
, In Act relating to motor vehicles; changing
delivery - Notice to department - Violation a
requirements for reporting sales; clarifying
data A misdemeanor.
definition section; changing grounds for
(1) (aj Every motor vehicle dealer licensed under
suspension or revocation of license; adding
Section 41-3-6, upon the sale and delivery of any
fees for certain licenses, plates, and permits; new or used motor vehicle for which a temporary
clarifying suspension procedures; eliminating permit is issued under Section 41-3-28 shall,
salesman bonds; clarifying present require- within 30 days, submit a certificate of title or manment for salesmen, places of business, ufacturer's certificate o f origin for that motor
temporary permits, franchises, and records; vehicle, endorsed according t o law, to the
enacting restrictions on the sale of new Department o f M o t o r Vehicle [Department)
motor vehicles to nonfranchised dealers and Business Administration, accompanied by all doculeasing companies; clarifying hearing proc- ments required to obtain a new certificate of title
and registration in the new owner's name.
edures; changing special plate expiration
(b) If no temporary permit is issued, the certifidate; creating in-transit permits; •iiii
cate of title or manufacturer's certificate of origin
making technical corrections.
shall be delivered to the vendee, endorsed according
to law, within 48 hours, unless the vendee is a
1 1 1!S AC1 AFFECTS SECTIONS OF" I J I AHdealer, dismantles or an auction, in which case, title
::()i:)E A N N O T A T E D 1953 A S FOLLOWS:
or manufacturer's certificate of origin shall be delivered within 21 days. [A violation of-thta-snbsee
4MENDS:
tioa is a class A misdemeanor.]
41,-3-2, as last amended by Chapter 103. I a; vs • :: Ill
(c) A vehicle consigned t o an auction and sold is
Utah 1986
considered sold by the consignor to the auction and
41-3-7, as last amended by Chapter 182, I aws of
then sold by the auction to the consignee. Both the
Utah 1981
consignor and auction are subject to this section.
41-3-8, as last amended by Chapter 182, I aws of
(2) (a) Every dealer licensed under Section 41-3Utah 1981
6, upon the sale and delivery of a motor vehicle for
41-3-12, as last amended by Chapter 182, I aws
which a temporary permit is issued under Section 41of Utah 1981
3-28, shall within 30 days give written notice of the
41-3-13, as last amended by Chapter 15, Laws of
sale to the Department o f Motor Vehicle [DepartUtah 1984, Second Special Session
ment! Business Administration upon a form provided
41-3-16, as last amended by Chapter 188, Laws
by the department. The notice shall contain the date
of Utah 1983
of the sale, the names and addresses o f the dealer
41-3-18, as last amended, by Chapter 188, Laws
and the purchaser, a description of the vehicle, the
of Utah 1983
vehicle's odometer reading at the time of the sale,
41-3-20, as last amended by Chapter 182, I aw s
and other information required by the department.
of Utah 1981
(b) If n o temporary permit is issued, the notice
*i 3-23, as last amended by Chaptei 182, Laws
shall be filed with the Department of Motor Vehicle
)fUtah 1981
Business Administration within [48 hours) 30 days
41 3-24, as last amended by Chapter 80, Laws of
after the sale, and a duplicate copy shall be given to
Jtah 1961
the purchaser at the time o f sale, unless the purchi-25, Utah Code Annotated 1953
aser is a dealer or dismantles
-26, Utah Code Annotated 1953
(3) Violation o f this section is a class A misdem3-28, as last amended, by Chapter 95, Laws of
eanor.
Utah 1971
Section 2. Section Amended.
*1 3-29, as enacted by Chapter 102, Laws of
Section 41-3-7, Utah Code Annotated 1953 as
Utah 1969
last amended by Chapter 182, Laws of Utah 1981. is
41-3-32, as last amended by Chapter 182, I,n«¥
amended to read:
of Utah 1981
41-3-35, as last amended by Chaptei 101, Lm#i
414-7. Definition*.
of Utah 1986
As used in this chapter:
-37, as last amended by Chapter 182, Laws
K9)J (1) "Administrator* means the motor vehicle
Utah 1981
business administrator appointed by the State Tax
Commission who, under [their] its supervision and
* > v rs.
direction, [is charged with the administration and
4'
•', Utah Ccxlf Annotated 19VI
enforcement—ofj administers and enforces this
chapter.

SB 63

UTAH LEGISLATIVE REPORT 1987

[(34)1 (2) "Agent* means a person other than a
holder of any dealer's or salesman's license issued
under this chapter, who for salary, commission, or
compensation of any kind, negotiates in any way for
the sale, purchase, order, or exchange of three or
more motor vehicles for any other person in any 12month period.
(3) "Auction" means a dealer engaged in the
business of auctioning motor vehicles, either owned
or consigned, to dealers, dismantlcrs, or the general
public, or who sells, offers for sale, or displays for
sale at auction three or more motor vehicles during
any 12-month period.
((32)1 (11 * Crusher" means a person who crushes
or shreds motor vehicles which are subject to registration under the Motor Vehicle Act, to reduce the
useable materials and metals to a more compact size
for recycling.
(fiO)] (5) "Department* means the Department of
Motor Vehicle Business Administration.
[(44)1 (6J " Dismantled means a person engaged in
the business of dismantling motor vehicles subject to
registration under the Motor Vehicle Actb] for the
resale of parts or for salvage [and^ any person who
dismantles three or more motor vehicles in any 12month period, or any person who sells dismantled
or salvage vehicles to another dismantlcr or crusher.
1(^)1 (Zl 'Distributor* means a person, firm,
association, corporation, or trust, resident or nonresident, who has a franchise from a manufacturer of
motor vehicles to distribute motor vehicles in this
area and who in whole or in part sells or distributes
new motor vehicles to motor vehicle dealers or who
maintains distributor representatives.
1(^)1 (§1 "Distributor branch" means a branch
office similarly maintained by a distributor for the
same purposes a factory branch is maintained.
ftW)l (21 'Distributor representative" means a
person, firm, association, corporation or trust and
each officer and employee [thereof] of them
engaged as a representative of a distributor or distributor branch of motor vehicles to make or
promote the sale of their motor vehicles, or for
supervising or contacting their dealers or prospective
dealers.
[(*£)] (10J "Factory branch* means a branch
office maintained by a person, firm, association,
corporation, or trust who manufactures or assembles motor vehicles for the sale of motor vehicles to
distributors, motor vehicle dealers, or for directing
or supervising its representatives.
[(48)] Qjl 'Factory representative* means a
person, firm, association, corporation, or trust and
each officer and employee [thereof] of them
engaged as a representative of a manufacturer of
motor vehicles or by a factory branch to make or
promote the sale of their motor vehicles, or for
supervising or contacting their dealers or prospective
dealers.
[(20)1 (J2J "Franchise* means a contract or agreement between a motor vehicle dealer and a manufacturer of new motor vehicles or its distributor or
factory branch by which the dealer is authorized to
sell any specified make or makes of new motor
vehicles.
[(42)1 ( i l l "Manufacturer" means a person
engaged in the business of constructing or assembling new motor vehicles, [subject to registration
undef the Motor Vehicle Act, at an established place
of business within this state, Of] ownership of which
is customarily transferred by a manufacturer's statement or certificate of origin, or a person who

748
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constructs three or more new motor vehicles in any
12-month period.
[(+)! (44) "Motor vehicle" means a vehicle intended primarily for use and operation on the public
highways, and which is self-propelled; a vehicle
intended primarily for operation on the public highways which is not driven or propelled by its own
power, but which is designated either to be attached
to and become a part of, or to be drawn by a selfpropelled vehicle; including mobile homes but not
including farm tractors and other machines and
tools used in the production, harvesting, and care of
farm products.
[(3)1 (15) "Motor vehicle salesman" means a
person, who for a salary, commission, or compensation of any kind, is employed either directly,
indirectly, regularly, or occasionally by any new
motor vehicle dealer or used motor vehicle dealer to
sell, purchase, or exchange or to negotiate for the
sale, purchase, or exchange of motor vehicles.
(16) "New motor vehicle* means a motor vehicle
which has never been titled or registered and has
been driven less than 7,500 miles, unless the motor
vehicle is a trailer or mobile home, in which case the
mileage limit does not apply.
[(4)1 £17) "New motor vehicle dealer" means t
person who has a franchise from a manufacturer of
motor vehicles to sell new motor vehicles and who is
engaged in the business of selling or exchanging new
or new and used motor vehicles, or who [buys and]
sells, displays for sale, offers for sale, or exchanges
three or more new or new and used motor vehicles
in any 12-month period.
[(6)J (181 * N c w rnotorcycle[, motor scooter,} or
small trailer dealer" means a person who has a franchise from a manufacturer of motorcycles(7-me«6f
scooters,! or small trailers to sell new motorcycles^
motor scooters,! or small trailers, engaged in the
business of selling or exchanging new or new and
used motorcycles}, motor scooters,! or small trailers,
or who [buys and! sells, displays for sale, offers for
sale, or exchanges three or more new or new and
used motorcycles!, motor scooters,! or small trailer!
in any 12-month period.
[(3)1 (191 'Person* means a natural person, firm,
copartnership, association, trust, or corporation.
((44)1 (201 'Principal place of business* means •
site or location in this state devoted exclusively to
the business for which the new motor vehicle dealer*
used motor vehicle dealer, manufacturer, remanufacturer, transporter, dismantlcr, or crusher is licensed, and businesses incidental [thereto] to them,
sufficiently bounded by fence, chain, posts, or otherwise marked to definitely indicate the boundary
[thereof! and to admit a definite description with
space [thereon] adequate to permit the display of
three or more new, or new and used, or used motor
vehicles!, on which there]. There shall also be
[located] in place or erected a permanent enclosed
building or structure large enough to accommodate
the office of the establishment and to provide a safe
place to keep the books and other records of the
business, at which the principal portion of [suefcl
the business is conducted and the books and record*
kept and maintained.
[f»)] (21J *Remanufacturer" means a person who
reconstructs used motor vehicles which are subject
to registration under the Motor Vehicle Act, to
change the body style and appearance of the motof
vehicle or who constructs or assembles motor vehicles from used or new and used motor vehicle parts#
or who reconstructs, constructs, or assembles three
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or more motor vehicles in any 12-month period.
[(3)} (22) 'Small trailer" means a vehicle intended
for use on the public highways, which is not selfdriven but is designed to be attached to or be drawn
by a motor vehicle, and which has an unladen
weight of not more than 2,000 [lbs] pounds.
(H3)J (23) "Transporter" means a person engaged
in the business of transporting vehicles, required to
be registered under the Motor Vehicle Act, under
(conditions—enumerated—in] Subsection 41-3-30
(4).
(24) "Used motor vehicle* means any motor
vehicle other than a new motor vehicle.
[(5)] (25) "Used motor vehicle dealer" means a
person engaged in the business of selling or exchanging used motor vehicles, or who [buys and] sells,
displays for sale, offers for sale, or exchanges three
or more used motor vehicles in any 12-month
period.
[fty] (26) "Used motorcycle^ motor scooter,} or
small trailer dealer* means a person engaged in the
business of selling or exchanging used motorcycles[?
motor scooters,] or small trailers, or who [buys and]
sells, displays for sale, offers for sale, or exchanges
three or more used motorcycles[, motor scooters,]
or small trailers in any 12-month period.
[(34) No insurance—company,—bank?—finance
eompony, public utility company, or any other
person coming into possession of any motor vehicle,
motorcycle, motor scooter, or small trailer as on
incident to its regular business, who sells such vch
teles under contractual rights which it may have with
respect thereto shall be considered a new or used
motor vehicle,—new or used motorcycle,—meter
scooter, or small trailer dealer under this chapter.
No person engaged in leasing any motor vehicle,
motorcycle, motor scooter, or small trailer shall be
considered as coming into possession of such vehi
cles incident to its regular business:]
Section 1. Section Enacted.
Section 41-3-7.5,, Utah Code Annotated 1953,
is enacted to read:
41*3-7.5. Exceptions to "dealer" definition.
Under this chapter
(1) An insurance company, bank, finance
company, public utility company, State Tax Commission impound yard,- federal or state governmental agency, or any political subdivision of any of
them or any other person coming into possession of
any motor vehicle, motorcycle, or small trailer as an
incident to its regular business, who sells the vehicles
under contractual rights which it may have with
respect to them, is not considered a new or used
motor vehicle, new or used motorcycle, or small
trailer dealer. For the purposes of this chapter, a
person who sells or exchanges only those motor
vehicles which he has-owned for over 12 months
shall not be considered a dealer or auction.
(2) A person engaged in leasing any motor
vehicle, motorcycle or small trailer is not considered
as coming into possession of the vehicles incident to
its regular business.
Section 2. Section Amended.
Section 41-3-8, Utah Code Annotated 1953, as
last amended by Chapter 182, Laws of Utah 1981, is
amended to read:
41-3-8. Administrator's powers and duties Administrator and investigators to be peace
officers - Grounds for denial or revocation of
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license.
The administrator acting under the direction and
supervision of the [Utah] State Tax Commission [is
hereby—charged—wifh—tfce—administration—of]
administers this [eet] chapter and [for the purpose
of administering this act the administrator shall have]
has the following powers and duties:
(1) to promulgate and adopt, amend, and repeal
[reasonable] rules [and regulations! not inconsistent
with law,] necessary to carry out the purposes of this
chapter [T];
(2) (a) to employ clerks, deputies, and assistants
necessary to discharge [the] his duties [imposed
upon him by] under this chapter and to designate the
duties of [saen] the clerks, deputies, and assistants.
(b) The administrator, assistant administrator,
and all investigators shall be peace officers certified
by peace officer standards and training as required
by Section 77-la-6;
(3) to issue, and, for reasonable cause, to refuse
to issue, suspend, or revoke any license authorized
by this chapter^]; reasonable cause for denial, suspension, or revocation of a license [shall include]
includes, but is not [be] limited to, any of the following in relation to the applicant or license holder
or any of its partners, officers, or directors:
(a) lack of a principal place of business;
(b) lack of a sales tax license required by law;
(c) lack of a [good and sufficient] bond in full
force and effect as required by this chapter;
(d) conviction of a violation of any state or
federal law respecting commerce in motor vehicles;
(e) previous revocation or suspension of a license
issued under this chapter, which license has not been
reinstated; or previous revocation or suspension of a
dealer, dismantler, auction, or salesman license
issued in another state;
(0 nonpayment of required fces[?]; or
(g) making a false statement on any application
for a license under this chapter, or for special
plates;
(4) on his own motion or upon the sworn complaint of any person, to investigate any suspected or
alleged violation [by any licensee] of this chapter.
Chapter 1, Title 41, or any other law concerning
motor vehicle fraud or of any rule [or regulation] of
the aa^iiinistratorfc);
(5) prescribe forms subject to the approval of the
attorney general to be used for applications for licenses and to require from [such applicants] the
applicant information concerning the applicant's
fitness to be licensed; [provided^] however, [that]
every application for a license shall contain in addition to [sueh] information as the administrator may
require:
(a) the name and residence address of the applicant and the trade name, if any, under which he
intends to conduct business; and if the applicant is a
partnership, the name and residence address of each
partner [thereof], whether limited or general, and
the name under which the partnership business
[saaH] will be conducted; and if the applicant is a
corporation, the name of the corporation and the
name and address of each of its principal officers
and directors; •"•"-•";•
(b) a complete description, including the [eky?
town, or village] municipality, with the street and
number, if any, or if located outside of any [ef-the
foregoing] municipality, a general description so that
location can be determined, of the principal place of
business and [seen] other places of business operated and maintained by the applicant in conjunction
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with the principal place of business;
(c) if the application is for a new motor vehicle
dealer's license, the name of each vehicle the applicant has been enfranchised to sell or exchange and
the name and address of the manufacturer or distributor who has enfranchised the applicant; and
(d) the names and addresses of the persons who
will act as salesmen under authority of the license^];
(6) adopt a seal with the words "Motor Vehicle
Business Administrator, state of U t a h / by which he
shall authenticate the acts of his office^];
(7) require that a licensee's principal place of
business and [suefe] other sites, equipment, or locations operated and maintained by [stieh] the ucensee
in conjunction with his business have erected or
posted [thereon] on them signs or devices [providing information relating to] stating the licensee's
name, principal place of business, type and number
of licenses as the administrator considers necessary
to identify the licensee; and [to] determine the size
and shape of [sneh] the signs or devices, the lettering [thereon,] and other details [thereof], and to
prescribe rules [and regulations] for the location
[thereof.] of them;
(8) provide for regular meetings of the advisory
board quarter-annually, and to call special meetings [thereof]; [provided, that] notices of all meetings shall be mailed to members at the last-known
address of each, not [tea] fewer than five days prior
to the date on which [suen] the meeting is beldf?];
and
(9) investigate and, in addition to any other remedies provided, bring an action in the name of the
state against any person, firm, or corporation to
enjoin violations of this chapter or any rule [or
regulation] adopted by the administrator.
Section 5. Section Amended.
Section 41-3-12, Utah Code Annotated 1953,
as last amended by Chapter 182, Laws of Utah
1981, is amended to read:
41-3-12. licenses - Classes mad scope.
Licenses issued under this chapter [shall be] are of
the following classes:
(1) New motor vehicle dealer's license: [This
license shall permit] permits the licensee to engage in
the business of offering for sale, sellingi or exchanging new [and used] motor vehicles [or both, and
to transport-and] where the licensee possesses a franchise from the manufacturer of the motor vehicle
offered for sale, sold, or exchanged by the licensee.
The licensee under this subsection may offer for
sale, sell, or exchange used motor vehicles, or dismantle motor vehicles without obtaining an additional license. [Not more than two persona named
therein who arc owners or part owners of the business may act as motor vehicle salesmen.]
(2) Used motor vehicle dealer's license: [This
license shall permit] permits the licensee to engage in
the business of selling or exchanging. used motor
vehicles only, and to [transport and] dismantle
[used] motor vehicles without obtaining an additional license. [Not more than two persons named
therein who are owners or port owners of the business may act as motor vehicle salesmen.]
(3) New motorcyclc[, motor scooter,] and small
trailer dealer license: [This license shall permit]
permits the licensee,to engage in the business of
offering for sale, selling1 or exchanging new [and
used] motorcyclcs[, motor scooters, and] or small
trailerslr—Not—more, than-two persons—named
therein, who are owners or part owners of the bus-
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iness may act as new or used motor vehicle soles meal
where the licensee possesses a franchise from the
manufacturer of the motorcycle or small trailer
offered for sale, sold, or exchanged by the licensee.
The licensee under this subsection may offer for
sale, sell, or exchange used motorcycles or small
trailers or dismantle motorcycles or small trailers
without obtaining an additional license.
(4) Used motorcycic[, motor scooter,] and small
trailer dealer license: [This license shall permit]
permits the licensee to engage in the business of
selling or exchanging used motorcycles!;—motor
scooters») and small trailers, and to dismantle mot,
orcyclcs or small trailers without obtaining an adc£
itional license. [Nrrf morr thnn T-ivn rrmnnfi named
fhrrrin, -ivhft nrr imrnm rrr pnrt r m n m nf thn but
iness may act as motor vehicle salesmen.]
(5) Motor vehicle salesman: [Thh lirnm ihafl
permit] permits the licensee to act as a motor vehicle
salesman and [be] is valid for employment with only
one dealer at a time.
(6) Motor vehicle manufacturer's license: (Tfcj§
license shall permit] permits the licensee to engage in
the business of constructing or assembling motor
vehicles subject to registration under the Motor
Vehicle Act at an established place of business and
to remanufacture motor vehicles. Under rules [anc
regulations established by] of the department the
licensee may issue and install on manufactured
motor vehicles, vehicle identification numbers. The
licensee may franchise and appoint dealers to sell
manufactured motor vehicles by notifying the department of [suefe] the franchise or appointment.
(7) Motor vehicle transporter's license: [This
license shall permit] permits the licensee to engage in
the business of transporting or delivering motor
vehicles subject to registration under the Motor
Vehicle Act from a manufacturing, assembling, or
distributing point or from a dealer, to dealers, di*»
tributors, or sales agents of a manufacturer or
remanufacturer, to or from detail or repair shops,
and to financial institutions or places of storage
from points of repossession.
(8) Dismantleds license: ffhta—iteense—shall
permit] permits the Licensee to engage in the business
of [buying and] dismantling motor vehicles subject
to registration under the Motor Vehicle Act for the
purpose of reselling parts or for salvage, or selling
dismantled 6r salvage vehicles to a crusher or other
dismantles
(9) Distributor, factory branch, distributor
branch: [This license shall permit] permits the licensee to engage in the business of selling and distributing new motor vehicles, parts, and accessories to
their franchised dealers.
(10) Representative [Q , including factory, branch*
or distributor[r-ete^]: [This license shall pernut]
permits the licensee to engage in the business of
contacting his respective authorized dealers, for tht
purpose of making or promoting the sale of his, ftt»
or their motor vehicles, parts, and accessories. .
(11) (a) Remanufacturer's license: [Tlua lioenat fi
shall permit] permits the licensee to construct, recOr
nstruct, assemble, or reassemble motor vehicle*
subject to registration under the Motor Vehicle Act--3B
from used or new motor vehicles or parts. Evidcaoi J J
of ownership of parts and motor vehicles used fcft
remanufacture shall be available to the department - J
upon demand.
\
(b) Under rules [and regulations] of the department, the licensee may issue and install vehicle ijfe.-g
ntification numbers on remanufactured motor veil*
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(12) Crusher's license: [This license shall permitl
permits the licensee to engage in the business of
crushing or shredding motor vehicles subject to
registration under the Motor Vehicle Act for the
purpose of reducing the useable materials and
metals to a more compact size for recycling.
Section 6. Section Amended.
Section 41-3-13, Utah Code Annotated 1953,
as last amended by Chapter 15, Laws of Utah 1984,
Second Special Session, is amended to read:
41-3-13. Fees.
(1) To pay for administering and enforcing this
chapter, the administrator shall collect fees determined by the State Tax Commission [pursuant to]
under Subsection 63-38-3 (2) for each of the
following:
(a) new motor vehicle dealer' s license;
(b) used motor vehicle dealer's license;
(c) new motorcycle!, motor scooter,! and small
trailer dealer;
(d) used motorcycle(, motor scooter,} and small
trailer dealer;
(e) motor vehicle salesman's license;
( 0 motor vehicle manufacturer's license;
(g) motor vehicle transporter's license;
(h) motor vehicle dism an tier's license;
(i) distributor; factory branch and distributor
branch;
0) representative;
(k) motor vehicle salesman's transfer or reissue
fee;
: (1) dealer plates;
^; (m) dismantles manufacturer, or transporter
plates;
t (a) motor vehicle crusher's license; [and]
, (o) motor vehicle remanufacturer's licensef?];
(p) in-transit permits;
• i - (o) loaded demonstration permits;
X : (r) damaged plate replacement; and
•, (s) additional place of business.
. (2) A supplemental license shall be secured by a
•' manufacturer, remanufacturer, transporter, dealer,
dismantle!, or crusher for each established additiV onal place of business maintained by [such manu
s
; facturer^ remanufacturer, transporter, dealer, dis- mantler, or crusher] him. [This supplemental license
-,' shall be issued without fee;]
~ Section 7. Section Amended.
1
Section 41-3-16, Utah Code Annotated 1953,
~ as last amended by Chapter 188, Laws of Utah
J 1983, is amended to read:
I 41-3-16. Licenses - Bonds required of dealers
• v . and crushers - Filing, amount, and form •
v f Maximum liability - Action against surety I L ^ Loss of bond.
%- : (1) Before a new or used motor vehicle dealer's
u- license is issued the applicant shall tile with the
"administrator a [good and sufficient] corporate
^/surety bond in the amount of $20,000. The corpo<* rate surety shall be [d«4y] licensed to do business
•*- .within the state. The bond shall be approved as to
p form by the attorney general, and conditioned that
^ the applicant will conduct business as a dealer
y without fraud or fraudulent representation, and
-?? ^without violation of this chapter, and may be cont*' inuous in form. The total aggregate annual liability
'..} on the bond to all persons making claims may not
> exceed $20,000. No cause of action may be maint• ained against the surety unlessf*] Subsection (4) is
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complied with.
[(a) a claim is filed in writing with the administ
rotor within one year after the cause of action arose?
[(b) the action is commenced within two years
after the claim is filed with the administrator.!
(2) Before a new or used motorcycle!, motor
scooter,] or small trailer dealer's license is issued the
applicant shall file with the administrator a [good
and sufficient] corporate surety bond in the amount
of $1,000. The corporate surety shall be [duly] licensed to do business within the state. The bond shall
be approved as to form by the attorney general, and
conditioned that the applicant will conduct business
as a dealer without fraud or fraudulent representation, and without violation of this chapter, and may
be continuous in form. The total aggregate annual
liability on the bond to all persons making claims
may not exceed $1,000. No cause of action may be
maintained against the surety unless[f] Subsection
(4) is complied with.
[(a) a claim is filed in writing with the administ
rotor within one year after the cause of action arose;
[(b) the action is commenced within two years
after the claim was filed with the administrator.]
(3) Before a crusher's license is issued, the applicant shall file with the administrator a [good and
sufficient! corporate surety bond in the amount of
$1,000. The corporate surety shall be [duly] licensed
to do business within the state. The bond shall be
approved as to form by the attorney general and
conditioned that the applicant will conduct business
as a crusher without violation of this chapter, and
may be continuous in form. The total aggregate
annual liability on the bond to all persons making
claims may not exceed $1,000. No cause of action
[shall] may be maintained against the surety unles
[*] Subsection (4) is complied with.
(4) No cause of action under Subsections (1), (2),
or (3) may be maintained against a surety unless:
(a) a claim is filed in writing with the administrator within one year after the cause of action arose;
and
(b) the action is commenced within two years
after the claim was filed with the administrator.
(5) (a) If a dealer or auction loses possession of
the bond required by this chapter, the dealer or
auction license is automatically suspended. All licenses, pocket cards, temporary permits, and special
plates issued to the licensee shall be immediately
returned to the administrator.
(b) It is unlawful for a dealer or auction to continue to use or permit to be used licenses, pocket
cards, temporary permits, or special plates until the
required bond is on file with the administrator and
the license has been reinstated.
Section 8. Section Amended.
Section 41-3-18, Utah Code Annotated 1953,
as last amended by Chapter 188, Laws of Utah
1983, is amended to read:
41-3-18. Right of action against dealer, salesman,
crusher, or surety on bond.
A person who suffers a loss or damage by reason
of fraud, fraudulent representation, or violation of
this chapter, any law respecting commerce in motor
vehicles, or a rule [or regulation] respecting commerce in motor vehicles promulgated by a licensing or
regulating authority, by a licensed dealer, one of his
salesmen acting for the dealer on his behalf, or
within the scope of the employment of the salesmen.
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or by a licensed crusher, [shall have the right to)
may maintain an action for recovery against the
dealer (, salesman,] or crusher guilty of the fraud,
fraudulent representation, or violation and the sureties upon their respective bonds. Successive recoveries against a surety on a bond is permitted, but the
total aggregate annual liability on the bond to all
persons making claims may not exceed the amount
of the bond. No cause of action may be maintained
against any surety under any bond required [pursuant] under to this chapter unless:
(1) a claim has been filed in writing with the
administrator within one year after the cause of
action arose; and
(2) the action is commenced within two years after
the claim is filed with the administrator.
Section 9. Section Amended.
Section 41-3-20, Utah Code Annotated 1953,
as last amended by Chapter 182, Laws of Utah
1981, is amended to read:
41-3-20. Licenses - Principal place of business
as prerequisite - Change of location Notification - Issuance of new license Relinquishment on loss of place of business Reissuance.
The administrator [shall] may not issue a new
motor vehicle dealer's license, used motor vehicle
dealer's license, manufacturer's license, remanufacturer's license, dismantler's license, or crusher's
license to an applicant who does not have a principal place of business. If a licensee changes the location of his principal place of business, he shall
immediately notify the administrator and a new
license shall be granted for the unexpired portion of
the term of the original license at no additional fee.
If a licensee loses possession of a principal place of
business, the license is automatically suspended and
he shall immediately notify the administrator and
upon demand by the administrator deliver [sueh] the
license, pocket cards, special plates, and temporary
permits to the administrator to be held until the
licensee obtains a principal place of business(T
whereupon the license shall be reissued without
charge; provided,—nothing in -this chapter shall
prevent a licensee from conducting the business for
which such licensee is licensed at one or more sites
not contiguous to the principal place of business but
in conjunction therewith].
Section 10. Section Amended.
Section 41-3-23, Utah Code Annotated 1953,
as last amended by Chapter 182, Laws of Utah
1981, is amended to read:
41-3-23. License holders - Prohibitions.
(1) [It is unlawful for the] The holder of any
license issued under this chapter may not:
(a) [te] intentionally publish, display, or circulate
any advertising which is misleading or inaccurate in
any material [particular] fact or which misrepresents
any of the products sold, manufactured, remanufactured, handled, or furnished by a licensee or to
intentionally publish, display, or circulate any advertising without identifying the seller as the license
M by including in the advertisement the full name
under which the licensee is licensed or the licensee's
number assigned by the department;
(b) [to] violate this chapter or the rules (and
regulations] promulgated by the administrator[-][
(c) [to] violate any law of the state respecting
commerce in motor vehicles or any rule [or regulation] respecting commerce in motor vehicles prom-

752

Oxfc«Co

ulgated by any licensing or regulating authority of
the stateM;
(d) [te] engage in business as a new motor vehicle
dealer, used motor vehicle dealer, motor vehicle
crusher, [or to act as a motor vehicle oalesmaa]
without having in [force and] effect a [good and
sufficient] bond as [provided] required in this
chapter^];
(e) [to engage in the business for which ouch lieensee is licensed] act as a dealer, auction, dismantles
crusher, manufacturer, or remanufacturcr without
maintaining a principal place of business^]*
( 0 [to] engage in a business respecting the selling
or exchanging of new or new and used motor vehicles for which he is not licensed, including selling or
exchanging a new motor vehicle for which the licensee does not have a franchise^];
(g) [to] dismantle or transport to a crusher for
crushing or other disposition any motor vehicle
without first obtaining a dismantling or junk permit
[in accordance with sections] under Section 41-178,41-1-79, or 41-1-79.5W;
(h) [for] as a new motor vehicle dealer or used
motor vehicle dealer [to] fail to give notice of sales
or transfers as required in Subsection 41-3-2 (2

Hi
(i) [te] advertise or otherwise represent, or knowingly to allow to be advertised or represented, oa
his behalf or at his place of business, that no down
payment is required in connection with the sale of a
motor vehicle when a down payment is required and
the buyer is advised or induced to finance a down
payment by a loan in addition to any other lota
financing the remainder of the purchase price of the
motor vehicleM;
(j) [for] as a motor vehicle crusher [to] crush or
shred a motor vehicle brought [te] the crusher (fcp
a persont other than a licensed dismantle* or dealttj
without obtaining proper evidence of ownership of
the motor vchiclc[. Proper]; proper evidence of
ownership [shall be] is a certificate of title endorsed
according to law or a dismantling or junk permit
issued under [sections] Section 41-1-78, 41-179,or41-i-79.5Wi
(k) [for] as motor vehicle manufacturer or
nufacturer [te] assemble a motor vehicle which does
not comply with construction, safety, or vehicle
identification number standards fixed by law or
[regulation] rule of any licensing or regulating ant*
horityWi
(1) as anyone other than a salesman licensed under
this chapter to be present on a dealer or auction
display space and contact prospective customers to
promote the sale of the dealer's or auction's vehh
cles;
(m) sell, display for sale, or offer for sale, motor
vehicles at any location other than the principjj
place of business or additional places of business
licensed under this chapter; this provision is con*
rued to prevent dealers, auctions, salesmen, or aig
other representative of a dealership or auction frofl
selling, displaying, or offering vehicles for sale frog
their homes or other unlicensed locations;
(n) as a dealer, auction, dismantles or mafflifafr
turer, maintain a principal place of business g
additional place of business that shares any commoj
area with a business or activity not directly reuUnj
to motor vehicle commerce; or maintain any plagj
of business that share any common area wm
another dealer, auction, dismantler, or manufad;
urer;
(o) withhold delivery of license plates obtained bg
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the licensee on behalf of a customer for any reason,
including nonpayment of any portion of the vehicle
purchase price or down payment;
(p) issue a temporary permit for any vehicle which
has not been sold by the licensee; a vehicle is not
considered sold until all financing arrangements
have been completed;
(q) alter a temporary permit in any manner;
(r) operate any principal place of business or
additional place of business in a location that does
not comply with local ordinances, including zoning
ordinances; and
(s) sell, display for sale, offer for sale, or exchange any new motor vehicle where the licensee:
(i) docs not have a new motor vehicle dealers
license under Subsection 41-3-12(1); and
(ii) does not possess a franchise from the manufacturer of the new motor vehicle sold, displayed for
sale, offered for sale, or exchanged by the licensee.
(2) Where a new motor vehicle is constructed in
more than one stage, such as a motor home, ambulance, or van conversion, the licensee shall advertise, represent, sell, and exchange the vehicle as the
make designated by the final stage manufacturer,
except in those specific situations where the licensee
possesses a franchise from the initial or first stage
manufacturer, presumably the manufacturer of the
vehicle's chassis. Sales of multiple stage manufactured vehicles shall include the transfer to the purchaser of a valid manufacturer's statement or ccrtificate of origin from each manufacturer under
Section 41-3-2.
((3)1 (3) Every licensee, except salesmen, shall
maintain and make available for inspection by peace
officers and employees of the department (a record
of]:
(a) [Every] a record of every motor vehicle
bought, or exchanged by the licensee or which is
received or accepted by the licensee for sale or exchange;
(b) [Every] a record of every used part or used
accessory bought or otherwise acquired^];
(c) [Every! a record of every motor vehicle bought
or otherwise acquired and wrecked or dismantled by
the licensee^;
(d) all buyers' orders, contracts, odometer statements, temporary permit records, financing records,
and all other documents related to the purchase,
sale, or consignment of motor vehicles; and
[(3) The] (e) a record of the name and address of
the person to whom any vehicle or motor vehicle
body, chassis2 or motor vehicle engine is sold or
otherwise disposed of and a description of the
vehicle by year, make, and vehicle identification
number.
(4) Every licensee required by this chapter to keep
records shall furnish copies of those records upon
request to any peace officer or employee of the
department during reasonable business hours.
K*M (5) (It is unlawful for a] A manufacturer of
motor vehicles, distributor, distributor branch or
factory branch, or other representative (thereof to)
may not induce or attempt to induce by means of
coercion, intimidation, or discrimination any motor
vehicle dealer to:
(a) (to] accept delivery of any motor vehicle or
vehicles, parts, or accessories, or any other commodity or commoditieSj including advertising material
not ordered by the motor vehicle deaierfc];
(b) '[to] order or accept delivery of any motor
vehicle with special features, appliances, accessories,
or equipment not included in the list price of [said]
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the motor vehicle as publicly advertised by the
manufacturer {thereof. ];
(c) [to] order from any person, firm, association,
corporation, or trust, any parts, accessories, equipment, machinery, tools, appliances, or any other
commodity [whatsoever.];
(d) [to] enter into an agreement with the manufacturer, distributor, distributor branch or factory
branch, or representative [thereof] of them, or to do
any other act unfair to (said] the dealer by threatening to caned any franchise or contractual agreement between (suehj the manufacturer, distributor,
distributor branch or factory branch, and [said] the
dealer^];
(e) [to] refuse to deliver to any motor vehicle
dealer having a franchise or contractual arrangement
for the retail sale of new and unused motor vehicles
sold or distributed by [sue**] the manufacturer, distributor, distributor branch or factory branch, any
motor vehicle, publicly advertised for immediate
delivery within 60 days after (seen) the dealer's
order is received^]; or
(0 (to] unfairly, without (dee) regard to the
equities of [said] the dealer [and without just pro
vocation], cancel the franchise of any motor vehicle
dealerlr-^Fhe]; the nonrenewal of a franchise or
selling agreement without [ptat—provocation or]
cause is (an evasion o(] a violation of this (paragraph) subsection and is an unfair cancellation.
[&)] (6) [It is unlawful for any agent to negotiate
for the sale, purchase, order, or exchange o( three
or more vehicles for any other person or persons in
any 12-month period] A dealer may not assist an
unlicensed dealer or salesperson in unlawful activity
through active or passive participation in sales, or
by allowing use of his facilities or dealer license
number, or by any other means.
(7) The holder of any new motor vehicle dealer
license issued under this chapter may not sell any
new motor vehicle to:
(a) another dealer licensed under this chapter who
does not hold valid franchise for the make of new
motor vehicles sold, unless the selling new motor
vehicle dealer licenses and titles the new motor
vehicle to the purchasing dealer; or
(b) any motor vehicle leasing or rental company
located within this state, or who has any branch
office within this state, unless the dealer licenses and
titles the new motor vehicle to the purchasing,
leasing, or rental company.
(8) A dealer licensed under this chapter may not
take on consignment any new motor vehicle from
anyone other than a new motor vehicle dealer,
factory, or distributor who is licensed and franchised to distribute or sell that make of vehicle in this
or any other state.
SectkMi 11. Section Amended.
Section 41-3-24, Utah Code Annotated 1953,
as last amended by Chapter 80, Laws of Utah 1961,
is amended to read:
41-3-24. Denial of application for or revocation
or suspension of license - Notice, hearing, and
disposition.
(]} (a) Before (the administrator shall refuse to
issue-to] denying any applicant [therefor] for any
license or licenses [provided for] under (the terms
and provisions of] this (net) chapter, and before
revoking or suspending any license issued [by-fctm
hereunder, he] under this chapter, except for special
plates or temporary permits, or in cases where the
license is automatically suspended under this
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chapter, the administrator shall give [such] the
applicant or licensee, as [the—case may—be)
appropriate, written notice of (the) action [wfcieh]
to be taken by the administrator [contemplates
taking with respect to such) regarding the application
or license [whieh]. The notice shall provide that on
[or before) a [day certain^] date not [less] fewer
than [twenty) 20 days from the date [on which such
written] the notice [shall be duly) is served, [sueh J
the applicant or licensee shall show cause(, if any
he-hasr] in writing (duly^ verified and filed with the
administrator, why [such contemplated) the action
should not be taken.
(b) Upon the receipt of (sueh) the written
showing, the administrator shall (fix a day certain,)
set a hearing date not less than (fifteen) 15 days nor
more than [thirty] 30 days from the date [on which)
he received (said) the written showing!, when he
will hear evidence and argument in support thereof
and). He shall give written notice of the date and
place of hearing to the applicant or licensee, as
[hereinafter] provided in this section, which shall be
not less than ten days prior to the date [fixed] set
for [sueh] the hearing. A [stenographic] record of
all proceedings (had-at) of the hearing shall be made
and (thereafter] preserved pending final disposition
VII IIM» 11IUIIU J.

((b)) (2} The notice to the applicant or licensee
[that] of the [administrator contemplates refusing
to] administrator's refusal to issue the license applied
for or [that he contemplates revoking or suspending)
revocation or suspension of a license [duly] issued
by him shall (have attached thereto) include a
complete statement of the ' facts upon which the
administrator bases' his [contemplated] action,
[duly] signed by the administrator or a deputy of
the administrator in the name of the administrator.
((e)] {3} The notices [herein provided] to be given
to an applicant for a license; or a licensee, shall be
served by the administrator or one of his deputies or
employees delivering [sueh] the notice to the applicant or licensee personally, or by the administrator
or one of his deputies for him, mailing (sueh] the
notice by registered or certified mail[r(4)):
(a) to the applicant for a license at the residence
address given in his application for a license; [(2)]
(b) to any licensee other than a motor vehicle
salesman at the last known address- of the principal
place of business of [seen] the licensee; and
((3)] (c) to a licensed salesman at the principal
place of business of the new motor vehicle dealer or
used motor vehicle dealer by whom he is employed
and to his last known residence address. The [4a^e
on which such) notice (shall be deemed to have been)
is considered served [for purposes of computing
timet as in this act is provided^ shall be] on the date
[on which such) the notice is delivered to the applicant or licensee personally, if served by delivery [as
herein provided], or the date [on which such] the
notice is mailed, if service [thereof] is by mailing.
1(d)] {4} The administrator may request the attendance of the advisory board at [sueh] the hearingI
[or] he may direct the hearing to be held before the
advisory board, or he may direct the hearing to be
held before the administrator or other member of
the department. If the administrator refers the
matter to the advisory board for hearing, at the
conclusion of [aH] testimony^] the board shall make
written findings of fact, with appropriate references
to the [stenographic report] record of the hearing,
and recommendations based [thereon] on the
record, which shall be subscribed by the members of
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the board present at [sueh] the hearing [concurring
therein) who concur. Members of the board not
concurring (in the findings and recommendation
of) with the majority may prepare and file minority
findings of fact and recommendations, which [shaU
become] arc a part of the records of the matter in
the administrator's office.
Section 12. Section Amended.
Section 41-3-25, Utah Code Annotated 1953, is
amended to read:
41-3-25. Procedure for hearings.
In the preparation and conduct of [sueh] hearings, the administrator [shall have the power t»)
may require the attendance and testimony of any
witness and the production of any papers or books
and may sign and issue subpoenas [therefor and] for
them. He may administer oaths and examine witnesses and take any evidence he [deems] considers
pertinent to the determination of the matterfr-aiid
any witnesses so). Witnesses subpoenaed [shall ht
entitled to) receive the same fees and mileage as
prescribed by law [in] for judicial proceedings in the
district court [of this state] in civil actions[t but the
payment of such fees and mileage must be out of
and kept within the limits of the funds created frost
such license feesi and the). The party [against whosa
aueh matter may be pending shall have the right to]
ordered to show cause may obtain from the administrator a subpoena for any witnesses [which] he
[may desire) desires at [sueh] the hearing [and
depositions). Depositions may be taken as in civil
(court) cases in the district court (j—provides^
however^ that any information obtained from the
books and records of the person complained against
may not be used against the persons nomplaincd
against as the basis for a criminal prosecution under
the laws of this state).
Section 13. Section Amended.
Section 41-3-26, Utah Code Annotated 1953, is
amended to read:
41-3-26. Administrator's findings, decision, and
order - Appeal - Bond - Original action in
district court * Effect as supersedeas.
(1) The administrator shall state in writing [off*
ietaUy] signed by him his findings, with appropriate
references to the [stenographic report] record of the
hearing [Mkd]t his [determination after inch hearing!
decision, and his order in the matter(; and if]. If d*
administrator (shall determine] finds and [order]
orders that an applicant is not qualified to receive a
license, [no] a license [shaU] may not be granted©and-tf). If the administrator [shall determine) finch
that the license holder has been convicted by a court
of competent jurisdiction of violation of any of the
provisions of this [act] chapter or [regulation] hit
violated rules promulgated by the administrator
[under the authority herein conferred upon himl.-g
fuuis other reasonable cause, he may suspend the
license [of such licensee) on (suca) terms (and
conditions] and for [such periods of time as to hssf
aboil appear fair J a period of time he finds reasonable [and just], or [the administrator] he flUOT
revoke [sueh] the license. [Should]
(2) If the applicant for a license or a liccoij
holder [desire] desires to appeal from the decision Of
the administrator, he shallfe] within (thirty] 30 dtfi
file an appeal bond for $100 with the administratt*
[in the sum o( one hundred dollars (SIOO.OQH^,
conditioned for the payment of costs and the PfJjJ*
coition of [sueh] the appeal without delay£ and shil
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file an original action in the district court(r-pwided, however, that no such original). This action
[shell] docs not operate as a supersedeas, and
pending a final determination of the matter, the
applicant for a license or the licensee affected by the
administrator's decision [sha41—be] is bound
[thereby] by it.
Section 14. Section Amended.
Section 41-3-28, Utah Code Annotated 1953,
as last amended by Chapter 95, Laws of Utah 1971,
is amended to read:
41-3-23. Temporary permits for purchasers of
vehicles - Penalty for use after expiration.
(1) Under rules [and regulations to be) established
by the department, dealers in motor vehicles [are
hereby authorised to] and the department may issue
temporary permits, the forms for which are (to-be]
furnished by the department to dealers. Dealers may
r issue temporary permits to bona fide purchasers of
motor vehicles for use for a period [of] not to
exceed [thirty] 30 days on a vehicle sold to [sueh]
the purchaser by [stteh] the dealer. [Sueh] The
dealer [shall be] is responsible and liable for the
registration fee of-each vehicle for which [stiefc] the
permit is issued. All issued temporary permits that
[have been issued and} are outstanding after [thirty]
30 days from the date they are issucd[T] are
[deemed] delinquent and a penalty equal to the
registration fee shall be collected from the issuing
dealer.
(2) All penalties collected under [the provisions
of] this [aet] chapter shall be paid over to the state
treasurer, who shall credit [the same] them to the
General Fund [as provided in] under Section 41-314.
Section 15. Section Amended.
Section 41-3-29, Utah Code Annotated 1953,
as enacted by Chapter 102, Laws of Utah 1969, is
~ amended to read:
41-3-29. Temporary permits - Cancellation of
dealers' authority to issue - Appeal.
(1) The department [after written notioe to the
dealer and a public hearing may cancel] may suspend
or revoke the privilege of issuing temporary permits
when [satisfied that] it determines the dealer has
failed to comply with this [aet] chapter or with any
rules [or regulations] issued by the department
:
under [the authority of] Section 41-3-23.
(2) Suspension or revocation of authority to issue
temporary permits takes effect immediately upon
written notification to the licensee by the department. Upon notification, the licensee shall immedi~ **dy return all temporary permits to the department. If the authority is revoked or suspended for
" more than 30 days, the dealer may apply for a
> refund of the money paid to the department for all
* Permits returned. Permits being returned may not
have ever been issued, written on, or separated from
? their stubs, and shall be in useable condition.
(3) Failure to return the permits or to continue
issuing them after the authority is suspended or
! revoked.is a violation of this chapter and grounds
for automatic suspension of a dealer's license. . .
(4) If a licensee desires to appeal the department's
suspension or revocation, he shall file a written
*PPeal with the administrator within ten days of the
suspension or revocation. Upon receiving the lice< nscc's written appeal, the administrator shall set a
hearing for not more than 20 days from the date the
r written appeal is received. The licensee may not
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continue to issue or possess any temporary permits
while his authority is suspended or revoked. The
hearing and subsequent appeal process arc in accordance with the procedure in this chapter.
Section 16. Section Amended.
Section 41-3-32, Utah Code Annotated 1953,
as last amended by Chapter 182, Laws of Utah
1981, is amended to read:
41-3-32. Special plates - Application - Security
requirements.
Any dealer, dismantles manufacturer, remanufacturer, or transporter may (make application)
apply to the department upon the appropriate form
for one or more special plates. The applicant shall
also submit proof of his status as a licensed dealer,
dismantler, manufacturer, remanufacturer, or transporter as required by the department. The applicant
shall also establish to the satisfaction of the department that he complies with the security requirements of Sections 31A-22-302 and 31A-22-303.
Section 17. Section Amended.
Section 41-3-35, Utah Code Annotated 1953,
as last amended by Chapter 103, Laws of Utah
1986, is amended to read:
41-3-35. Special plates - Expiration.
(1) Every special plate issued [hereunder shall
exptfe] expires:
(aj at,midnight on [the thirty first day of Deeember] June 30 each year], or
(b) upon the cancellation, suspension, or revocation of the licensee's license. [In ease of the latter]
(2) Under Subsection (1) (b), the plates [wtH] shall
be returned to the licensee upon reinstatement of his
license.
(3) A new plate or plates, or renewal decal, for
the ensuing year may be obtained by the licensee
submitting a new application to the department and
paying the dealer, dismantler, manufacturer, or
transporter plate fee provided by law.
Section 18. Section Amended.
Section 41-3-37, Utah Code Annotated 1953,
as last amended by Chapter 182, Laws of Utah
1981, is amended to read:
41-3-37. Special plates - Suspension or
revocation - Grounds - Procedure • Appeal •
Confiscation.
(1) The department may suspend or revoke the
special plate or plates issued to a dealer, dismantler,
manufacturer, remanufacturer, or transporter if it
determines that [sue*] the person is not lawfully
entitled [thereto] to them, has made or knowingly
permitted illegal use of [sueh] the plates, has committed fraud in the registration of vehiciest or failed
to give notices of sales or transfers required by the
Motor Vehicle Business Administration Act.
(2) Suspension or revocation of special plates
takes effect immediately upon written notification to
the licensee by the department. Upon notification,
the licensee shall immediately return all special
plates to the department. Failure to return the plates
or permitting their continued use is a violation of
this chapter.
(3) If a licensee desires to appeal the department's
suspension or revocation, he shall file a written
notice of appeal*with the administrator within ten
days of the suspension or revocation. Upon receipt
of the notice, the administrator shall schedule a
hearing for not more than 20 days from the date the
written appeal is received. The licensee may not
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continue to use or possess any special plates that
have been suspended or revoked. The hearing and
subsequent appeal process are in accordance with
the procedures in this chapter.
(4) A peace officer may confiscate any special
plate which he has reason to believe is being used
illegally. A special plate confiscated under this
chapter or Chapter 1, Title 41, may not be returned
to the licensee if the administrator determines that
the plate was being used illegally.
Section 19. Section Enacted.
Section 41-3-38, Utah Code Annotated 1953. is
enacted to read:
41-3-33. In-transit permits - Limits - Tax
provision.
Under rules made by the department, in-transit
permits may be issued by the department or its
authorized representatives. These permits allow use
of the highways of the state for a period not to
exceed 96 hours. Before issuing any in-transit
permit, the department or its authorized representative shall be satisfied that the person applying for
the permit is the owner of the vehicle or the owner's
representative, and that the vehicle complies with
the security requirements of Sections 31A-22-302
and 31A-22-303, if the owner or driver is a Utah
resident. The department or its authorized representative may issue in-transit permits without requiring a property tax clearance for the vehicle the
permit is to be used on.
Section 20. Section Repealed.
Section 41-3-17, Utah Code Annotated 1953,
as last amended by Chapter 188, Laws of Utah
1983, is repealed.
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Title 59 - Phase II Recodification
By Lyle W. Hillyard
A n Act relating to revenue and taxation;
providing for phase II recodification of (be
tax code; renumbering sections; making
other technical corrections; providing for
retrospective operation; and providing an
effective date.
THIS ACT AFFECTS SECTIONS OF UTAH
CODE ANNOTATED 1953 AS FOLLOWS:
AMENDS:
2-5-23, as enacted by Chapter 2, Laws of Utah
1983
11-13-35, as enacted by Chapter 10, Laws of
Utah 1980
11-14-13, as last amended by Chapter 243, Laws
of Utah 1981
11-17-10, as last amended by Chapter 61, Laws
of Utah 1984
11-23-16, as last amended by Chapter 243, Laws
of Utah 1981
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16-6-99, as last amended by Chapter 178, Laws
of Utah 1985
16-6-99.1, as enacted by Chapter 178, Laws of
Utah 1985
16-10-88.1, as enacted by Chapter 178, Laws of
Utah 1985
16-10-88.2, as enacted by Chapter 178, Laws of"
Utah 1985
16-10-108, as last amended by Chapter 66, Laws
of Utah 1984
16-10-117, as last amended by Chapter 66, Laws
of Utah 1984
17-6-3.5, as last amended by Chapter 165, Laws
of Utah 1985
17-9-23, as last amended by Chapter 165, Laws
of Utah 1985
17-29-21, as last amended by Chapter 165, Laws
of Utah 1985
31 A-1-103, as last amended by Chapter 204,
Laws of Utah 1986
31A-2-203. as last amended by Chapter 204,
Laws of Utah 1986
31A-2-205, as last amended by Chapter 204,
Laws of Utah 1986
31A-3-302, as enacted by Chapter 242. Laws of
Utah 1985
31A-28-113. as last amended by Chapter 204,
Laws of Utah 1986
32A-1-14, as enacted by Chapter 175, Laws of
Utah 1985
35-1-53, as last amended by Chapter 204, Laws
of Utah 1986
35-1-107, as last amended by Chapter 211, Laws
of Utah 1986
35-3-14, as enacted by Chapter 204. Laws of
Utah 1986
53-47c-6, as enacted by Chapter 33, Laws of
Utah 1982
63-la-6, as enacted by Chapter 96, Laws of Utah
1985
73-8-18, as last amended by Chapter 165, Laws
of Utah 1985
RENUMBERS AND AMENDS:
31A-3-201, as last amended by Chapters 204 and
211, Laws of Utah 1986
31A-3-202, as last amended by Chapter 204,
Laws of Utah 1986
3IA-3-203, as enacted by Chapter 242, Laws of
Utah 1985
31A-3-204, as enacted by Chapter 242, Laws of
Utah 1985
32A-U-1, as last amended by Chapter 53, Laws
of Utah 1986
32A-11-2, as last amended by Chapter 53, Laws
of Utah 1986
32A-11-3, as enacted by Chapter 175, Laws of
Utah 1985
32A-11-4, as enacted by Chapter 175, Laws of
Utah 1985
32A-U-5, as enacted by Chapter 175, Laws of
Utah 1985
32A-11-7, as enacted by Chapter 175, Laws of
Utah 1985
32A-11-8, as enacted by Chapter 175, Laws of
Utah 1985
32A-11-9, as enacted by Chapter 175, Laws of
Utah 1985
32A-11-11, as enacted by Chapter 175, Laws of
Utah 1985
53-8-1, as last amended by Chapter 25, Laws of
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FACKRELL, JR.
Civil No. C-84-7127
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STATE OF UTAH
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ss.

JOSEPH C. FACKRELL. JR., upon his oath, being duly sworn,
deposes and states as follows:
1.

I have personal knowledge of the following facts and

could and would testify as to these facts if called upon to do
so at the time of trial of this matter.
2.

I am currently serving as the Director of the Motor

Vehicle Business Administration of the State of Utah

(hereinafter "Administration") and have been serving in this
position since March 5, 1985o

Prior to serving as the Director

of the Administration. I served as an investigator for the
Administration for approximately ten years.

My

responsibilities as Director of the Administration include
supervising all licensing and bonding of automobile and mobile
home dealers in the State of Utah.

I am familiar with the

policies and procedures of the Administration with respect to
the licensing and bonding of motor vehicle dealers and mobile
home dealers in Utah.
3.

Under my supervision, the Administration drafted and

prepared for submission to the Utah State Senate what became
Senate Bill No. 63. which was passed on February 24. 1987#
known as the Motor Vehicle Dealers and Salesmen Amendments.
4.

1 am particularly familiar with the portion of Senate

Bill No. 63. which, is now Utah Code § 41-3-7(14)(1987), which
added the words "including mobile homes" to the definition of
"motor vehicle" in that statute.

Prior to the amendment, this

definition was found at § 41-3-7(1).
5.

It has always been the position of the Administration

that the term "motor vehicle" in Utah Code § 41-3-7(1) has
included mobile homes.

As explained in my prior affidavit

dated July 5. 1985 in this case, for at least the past fifteen

- 2 -

years, the Administration has treated automobile dealers and
mobile home dealers exactly alike.

The Administration requires

that a mobile home dealer obtain a motor vehicle dealers
license from the Administration and must post a motor vehicle
dealer's bond in order to obtain that license.

The

Administration has taken this long standing position based upon
its interpretation that the phrase "motor vehicle11 in Utah Code
§ 41-3-7(1) includes a mobile home.
6.

The Administration has become aware of litigation,

particularly this case involving Shelter America Corporation
and Ohio Casualty and Insurance Company, where the position has
been taken that mobile homes are not included within the
meaning of § 41-3-7(1).
7.
11

In response to this type of litigation, the phrase

including mobile homes11 was added to the proposed legislation

which became Senate Bill No. 63 when it was drafted by the
Motor Vehicles Administration.

The purpose in adding this

phrase was to eliminate arguments that § 41-3-7(1) did not
include mobile homes and to confirm what the Administration had
always recognized to be the intent of § 41-3-7(1), which is to
include mobile homes.

This amendment was not intended to be a
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change in the law but only a clarification and confirmation of
the existing law.
DATED:

September J5 , 1987.

^rW^^lS
Joseph C. Fackrell, Jr.
Subscribed and sworn to before me on this olS" day of
September, 1987.

NOTARY
My Commission Expires:

PUBLIC~\

Residing At

CDN4028P
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CERTIFICATE OF MAILING
I hereby certify that four true and correct copies of the
foregoing SUPPLEMENTAL BRIEF OF APPELLANT were mailed, postage
fully prepa id, this

?0

day of September, 1987, to the

following:

Raymond M. Berry
John R. Lund
Snow, Christensen & Martineau
10 Exchange Place, 11th Floor
P. 0. Box 3000
Salt Lake City, Utah 84110

