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STATEMENT OF JURISDICTION
This Court has jurisdiction pursuant to U.C.A. § 78-2a-3(2)(j).
STATEMENT OF ISSUES PRESENTED
1. Whether the district court correctly interpreted the settlement agreement to
enforce Mountain West’s right of indemnification against plaintiff.

Standard of Review: Correctness. Green v. State Farm Fire & Casualty Co.,

2005 UT App 564, ] 16, 127 P.3d 1279, 1282.

Preservation of Issue: The issue was raised in defendants’ motions for summary

judgment (R. 1400-15, 1479-84) and decided by the district court (R. 1871-77).
2. Whether the district court correctly granted summary judgment to defendants
on the basis of circular indemnity that precludes recovery by plaintiff.

Standard of Review: Correctness. Green v. State Farm Fire & Casualty Co.,

supra.

Preservation of Issue: The issue was raised in defendants’ motions for summary

judgment and decided by the district court, as cited above.
DETERMINATIVE LEGAL PROVISIONS
None; the legal issues are governed by common law principles of contract
interpretation.
STATEMENT OF THE CASE
This is a medical malpractice action. Plaintiff settled with the anesthesiologist and
his employer (Mountain West) for $1 million, agreeing to indemnify them from any

further liability in the case. (R. 1418, 1420.) Plaintiff then sued the hospital for the same



injury, seeking to hold the hospital vicariously liable for the anesthesiologist’s negligence
under a theory of apparent agency. (R. 756.) The hospital thereafter filed a third-party
complaint seeking indemnification under an agreement with Mountain West. (R. 1163.)
Mountain West then filed a counterclaim against plaintiff for indemnification under the
settlement agreement. (R. 1179.)

Mountain West filed a motion for summary judgment on its indemnification claim
against plaintiff (R. 1400-15), and the hospital joined in that motion, seeking summary
judgment on its own indemnification claim against Mountain West (R. 1479-84). The
district court granted summary judgment, enforcing both indemnification agreements and
dismissing plaintiff’s claim against the hospital on the basis that circular indemnity
precludes recovery of further damages by plaintiff. (R. 1871-77; Addendum, hereafter
“Add.,” at 1.) Plaintiff appeals from that ruling. (R. 1890.)

STATEMENT OF FACTS

Plaintiff’s husband was injured during hernia surgery at McKay-Dee Hospital
(“Hospital™). Plaintiff claims that the injury was caused by negligence in the
administration of anesthesia. (R. 758.) Anesthesia services were provided by Dr. John
Luckwitz, an employee of Mountain West Anesthesia (“Mountain West”), which had
contracted with the Hospital to provide the services. Under this Hospital-Based
Independent Contractor Agreement for Anesthesia Services (“Hospital Agreement”) (R.
1455, Add. 8), Mountain West and its physician-employees are designated independent
contractors of the Hospital. As such, Mountain West agreed to “indemnify and hold

harmless” the Hospital “against any and all liability for injury, loss, claims, or damages



arising from the . . . negligent operations, acts, or omissions of . . . its employees . . .
while performing Anesthesia services” at the Hospital. (Add. 20.)

After evaluation of the claim, Mountain West and Dr. Luckwitz entered into a
settlement agreement with plaintiff, dated March 16, 2001. (“Settlement Agreement,” R.
1418, Add. 30.) In exchange for a payment of $1 million, which plaintiff expressly
acknowledged as sufficient compensation for the injury, plaintiff released all claims
against Mountain West and Dr. Luckwitz and expressly agreed to indemnify them from
all claims of plaintiff or others arising from this incident. (Add. 32.) Plaintiff reserved
potential claims against the surgeon, Dr. Steven Carabine, and the Hospital. (Add. 30.)

Two weeks later, plaintiff entered into a separate agreement with the Scottsdale
Insurance Company, the liability insurer of Mountain West (R. 1440), for the structured
payment of the settlement proceeds beyond the initial $393,000 that was paid to cover
attorney fees and expenses. (“Scottsdale Agreement,” R. 1423, Add. 34.)

Plaintiff thereafter filed this action against the Hospital and Dr. Carabine, alleging
that their negligence caused her husband’s injury. (R. 1.) Following discovery, the
Hospital moved for summary judgment on the basis that plaintiff had failed to produce
any evidence of negligence by the Hospital or its employees. (R. 193, 218, 620.) The
district court ordered dismissal of all negligence claims against the Hospital (R. 717),
and the parties stipulated to dismissal of all negligence claims against Dr. Carabine (R.
720).

However, plaintiff continued to pursue the Hospital, filing a Third Amended

Complaint alleging that the Hospital is vicariously liable for the negligence of Dr.



Luckwitz. (R. 756.) Plaintiff alleges a theory of ostensible agency, even though that
theory is not recognized under Utah hospital law, and Dr. Luckwitz is an employee of
Mountain West and merely an independent contractor of the Hospital. (R. 756-58, 1459.)

To avoid vicarious liability for the negligence of Dr. Luckwitz, the Hospital filed a
motion for summary judgment asserting its right to indemnification from Mountain West,
a right that would trigger plaintiff’s indemnification of Mountain West, requiring
dismissal of plaintiff’s claim. (R. 991.) Plaintiff opposed the motion on the basis that the
Hospital could not assert the rights of Mountain West, a nonparty to the action, under the
Settlement Agreement. (R. 995.) The district court denied summary judgment, urging
interlocutory appeal of the issue (R. 1075), but this Court denied the appeal (R. 1161).

The Hospital accordingly filed a Third-Party Complaint to join Mountain West
and assert the Hospital’s right of indemnification under the Hospital Agreement. (R.
1163.) Mountain West does not contest its obligation to indemnify the Hospital. (R.
1189, 1411.) Rather, Mountain West filed a counterclaim seeking to establish its own
right to indemnification from plaintiff under the Settlement Agreement. (R. 1179.)
Plaintiff filed a motion to dismiss the counterclaim on the basis that indemnification
liability was conjectural (R. 1195-98); however, the district court denied the motion (R.
1237).

Mountain West subsequently filed a motion for summary judgment on its
contractual right to indemnification from plaintiff, demonstrating that such indemnity
would preclude any award of damages to plaintiff from the Hospital. (R. 1400-15, 1707.)

The Hospital joined Mountain West’s motion and renewed its own prior motion, showing



that the circular indemnity resulting from the Hospital Agreement and the Settlement
Agreement required dismissal of plaintiff’s claim because the requested relief could not
be granted. (R. 1479.) Following oral argument and consideration of the parties’
respective memoranda, the district court granted the motions for summary judgment. (R.
1871-81, Add. 1.) The court reasoned that, given the parties’ respective contractual
rights to indemnification, “Mrs. Ward cannot obtain any further meaningful judicial
relief.” (Add. 7.)

Plaintiff appealed from that final order of summary judgment. (R. 1890.) The
Utah Supreme Court thereafter transferred the case to this Court. (R. 1896, 1902.)

SUMMARY OF ARGUMENT

The central issue is enforcement of the indemnity provision in the Settlement
Agreement. That provision plainly requires plaintiff to indemnify Mountain West for all
claims arising from the alleged negligence of Dr. Luckwitz. The Hospital’s claim for
indemnification from Mountain West, under the Hospital Agreement, arises from the
negligence of Dr. Luckwitz because plaintiff seeks to hold the Hospital vicariously liable
for that alleged negligence. Therefore, plaintiff is obligated to indemnify Mountain West
for its indemnification of the Hospital covering any liability to plaintiff for the negligence
of Dr. Luckwitz.

The Settlement Agreement was not merged into or superseded by the Scottsdale
Agreement because neither agreement specifically so states. The two agreements have
distinct purposes and subject matter. The purpose of the Settlement Agreement was to

fix the total settlement amount (allowing the initial payment for attorney fees and costs)



and to provide for release and indemnification of Mountain West and Dr. Luckwitz. The
purpose of the Scottsdale Agreement, between plaintiff and the insurer, was to establish
an annuity for the balance of the payments to plaintiff. The two agreements are
separately integrated and enforceable.

The district court did not err in reviewing extrinsic evidence of the parties’ intent
regarding the Scottsdale Agreement because that evidence merely confirms the absence
of any ambiguity in the agreement.

Plaintiff’s reservation of claims against the Hospital does not preclude
enforcement of the indemnity provision because the reservation clause does not guarantee
recovery or bar assertion of defenses. Plaintiff fully executed the reservation clause by
asserting claims against the Hospital for both direct and vicarious liability. In fact, it is
plaintiff’s vicarious liability claim against the Hospital that triggered the succession of
indemnity claims by the Hospital and Mountain West.

Finally, the district court correctly entered summary judgment for the Hospital
because, under the circuity of indemnity claims by the Hospital and Mountain West,
plaintiff can recover no more than the $1 million she has already received. Liability for
any damage award against the Hospital would be shifted by indemnification to Mountain
West and then back to plaintiff, leaving plaintiff ultimately in a position of suing herself.

The law bars such fruitless claims.



ARGUMENT

POINT I: THE DISTRICT COURT CORRECTLY INTERPRETED THE

SETTLEMENT AGREEMENT TO ENFORCE MOUNTAIN

WEST’S RIGHT OF INDEMNIFICATION AGAINST PLAINTIFF.

Contracts are interpreted, as a matter of law, to effectuate the intent of the

contracting parties. The parties’ intent is determined from the plain meaning of the
contractual language. See, e.g., Green River Canal Co. v. Thayn, 2003 UT 50,9 17, 84
P.3d 1134, 1140; Pack v. Case, 2001 UT App 232, 9 16, 30 P.3d 436, 440. “Indemnity
contracts are subject to the same rules of construction as other contracts; thus we read the
contract as a whole and harmonize and give effect to all provisions.” Pavoni v. Nielsen,

2000 UT App 74, 9 24, 999 P.2d 595, 599.

A. The Settlement Agreement Requires Plaintiff to Indemnify Mountain West.

Here, the indemnity language of the Settlement Agreement, set forth in § 7, is

clear and unambiguous:
As consideration for the payment described in paragraph 1 of the

Settlement Agreement, Ward agrees to indemnify Insured from all claims

of Ward or others arising from or in any way connected with the actual or

alleged acts or omissions of Insured occurring prior to the date hereof.

Ward also agrees to satisfy all legal rights for contribution, subrogation and

indemnity and to hold the Insured harmless from all such claims . . . .

[Add. 32, emp. add.]
The clear intent of the parties was to effectuate a final and complete settlement of
plaintiff’s claim that would protect Mountain West from paying any additional money for
any claim arising from the alleged negligence of Dr. Luckwitz.

This broad language of indemnity plainly applies to the Hospital’s claim for

indemnification from Mountain West. The Hospital’s claim arises from the alleged



negligence of Dr. Luckwitz because plaintiff seeks to hold the Hospital vicariously liable
for that negligence. Accordingly, the Settlement Agreement requires plaintiff to
indemnify Mountain West from the Hospital’s indemnity claim, which arises from
plaintiff’s claim of vicarious liability against the Hospital. See Freund v. Utah Power &
Light Co., 793 P.2d 362, 371-2 (Utah 1990) (enforcing plain language of indemnity
agreement).

B. The Settlement Agreement Was Not Superseded by the Scottsdale
Agreement.

Plaintiff attempts to avoid the indemnity requirement in the Settlement Agreement
by arguing that the Settlement Agreement was “explicitly superseded” by the Scottsdale
Agreement. (Br. of App. 14-17.) However, nothing in the language of the two
agreements supports this argument.

The Settlement Agreement gives no indication that it was merely “preliminary,” or
that it constituted mere “negotiations,” or that it would be “superseded” by a subsequent
agreement. To the contrary, 9 6 of the Settlement Agreement expressly provides that it
constitutes the entire agreement on the matters covered:

Ward acknowledges and agrees that this Settlement Agreement

contains the entire agreement between herself and Insured with regard to

the matters set forth in this Settlement Agreement . . .. [Add. 32.]

The matters set forth include the $1 million settlement payment, the release of all claims
against Mountain West, and the indemnification of Mountain West for any future claim

against Mountain West arising out of the incident. Nowhere does the Settlement

Agreement refer or even allude to a subsequent agreement. Moreover, in § 9, “Ward



represents that she has relied upon the legal advice of her attorney . . . , that the terms of
this Settlement Agreement have been completely read and explained to her by her
attorney and that she fully understands and voluntarily accepts them.” (Add. 32.)

Neither does the language of the Scottsdale Agreement give any indication of
intent to supersede the Settlement Agreement. The Scottsdale Agreement does not even
mention the prior Settlement Agreement, let alone “explicitly supersede” it. Plaintiff
refers to the integration clause, which states: “This Agreement contains the entire
agreement between the [parties] with regard to the matters set forth in it. There are no
other understandings or agreements, verbal or otherwise, in relation to the Agreement,
between the Parties except as expressly set forth in it.” (Add. 43, emp. add.) However,
the matters set forth in the Scottsdale Agreement pertained to the terms for a structured
payout of the settlement proceeds beyond the initial $390,000 that went toward attorney
fees and costs. Accordingly, the Scottsdale Agreement contains the “entire agreement”
with regard to the annuity. Nowhere does the Scottsdale Agreement rescind plaintiff’s
obligation to indemnify Mountain West, as set forth in the Settlement Agreement.

Utah law is clear that one contract will not merge into a later one unless “the later
contract fully covers [the] earlier one,” and “the two contracts are between the same
parties.” Foote v. Taylor, 635 P.2d 46, 48 (Utah 1981). For example, in Foote, the court
held that an agreement to purchase restaurant and theatre equipment did not merge into a
subsequent agreement to lease the restaurant and theatre premises because the parties to
the two agreements were not identical, and the subject matter of the two agreements was

different. Accordingly, the two agreements were separately enforceable. Id. Similarly,



in James Constructors, Inc. v. Salt Lake City Corp., 888 P.2d 665 (Utah App. 1994), this
Court held that a construction indemnity contract was not merged into or superseded by a
subsequent stipulation of the parties because the stipulation resolved only specified legal
claims, which did not include enforcement of the right to indemnity. Therefore, the
claimant could recover attorney fees under both agreements. Id. at 674. See also Harper
v. Great Salt Lake Council, Inc., 1999 UT 34, § 18, 976 P.2d 1213, 1218 (no merger of
contracts regarding the same property because the second contract did not include both
parties to the first contract); Pavoni v. Nielsen, 2000 UT App 74, 1Y 36-37, 999 P.2d 595,
601 (warranty in earnest money agreement did not merge into subsequent deed); Ford v.
American Express Financial Advisors, Inc.,2004 UT 70, 98 P.3d 15 (discussing the same
considerations for a substituted contract under Minnesota law).

Applying this law to the present case, the Settlement Agreement was not merged
into or superseded by the Scottsdale Agreement. The Settlement Agreement provided for
the total settlement amount, the release of Mountain West, and plaintiff’s indemnification
of Mountain West for any future claim against Mountain West arising from the same
incident. The subsequent Scottsdale Agreement, entered into between plaintiff and the
liability insurance company, does not mention the Settlement Agreement, or the total
settlement amount, or plaintiff’s indemnity obligation; rather, it merely provides for
plaintiff to receive an annuity for the amount remaining after payment of attorney fees
and costs. Accordingly, the Scottsdale Agreement neither “fully covers” the subject
matter, Foote, supra, nor includes the same parties, Harper, supra, as the Settlement

Agreement. Because the two agreements pertain to different subject matter and do not

10



include the same parties, the Scottsdale Agreement does not supersede the Settlement
Agreement. Therefore, the indemnity provision in the Settlement Agreement remains
enforceable against plaintiff.’

C. The District Court Did Not Err In Considering Extrinsic Evidence.

Plaintiff argues that the district court erred in considering extrinsic evidence to
conclude that the Settlement Agreement was not superseded by the Scottsdale
Agreement. (Br. of App. 17-20.) However, plaintiff does not cite to any specific
evidence. In any event, plaintiff’s argument finds no support in the law. (See Brief of
Appellee Mountain West, Point III, incorporated by this reference.)

The case of Novell v. Canopy Group, Inc., 2004 UT App 162, 92 P.3d 768, cited
by plaintiff, supports consideration of extrinsic evidence, even on summary judgment, to
determine the existence of ambiguity in successive contracts:

Courts determine whether a term is ambiguous as a matter of law. . . .
... [I]f the language of the contract is ambiguous such that the

intentions of the parties cannot be determined by the plain language of the

agreement, extrinsic evidence must be looked to in order to determine the

intentions of the parties. If a contract is ambiguous, the court may consider

the parties’ actions and performance as evidence of the parties’ true
intention.

! Plaintiff cites Panos v. Olsen and Associates Const., Inc., 2005 UT App 446,
123 P.3d 816, 819 for the undisputed point that “prior negotiations and agreements merge
into the final written agreement on the subject.” (Emp. add.) However, that principle,
typically applied to deeds, has no application here because, as shown above, the
Settlement Agreement does not contain mere “negotiations” of the parties, but contains
the final agreement of the parties on different subject matter from that contained in the
Scottsdale Agreement. Therefore, the Settlement Agreement is an independent,
separately-enforceable contract.

11



To determine whether a contract term is ambiguous, a court is not

limited to the document itself; rather, the court may look to all the attendant

circumstances surrounding the execution of the document . . .. [/d. 9 20-

21, citations omitted.]

In Novell, the district court considered extrinsic evidence concerning the negotiations and
drafting of the final agreement to determine that no ambiguity existed. /d. § 22. This
Court approved the consideration of extrinsic evidence and affirmed the summary
judgment. Id. §29. See also Ringwood v. Foreign Auto Works, Inc., 671 P.2d 182, 183
(Utah 1983) (“In determining whether an agreement was intended to supersede a prior
agreement, a court may consider extrinsic evidence as to the circumstances of the
transaction, including the purpose for which the contested agreement was made.”).

In the present case, the language of the Settlement Agreement and Scottsdale
Agreement is clear and unambiguous. No resort to extrinsic evidence is required to
conclude that the Settlement Agreement was not superseded by the Scottsdale
Agreement. However, neither did the district court err by reviewing contemporaneous
correspondence of counsel to confirm that conclusion. That correspondence between
counsel for plaintiff and the liability insurer shows that both parties contemplated “two
settlement agreements,” the first to authorize the initial payment of funds and the second
to establish an annuity for the balance of the funds. The second agreement was not
intended to supersede the first. (R. 1530-34, 1545, 1550, 1552.) The district court cited

this evidence only to support its conclusion, under “the clear language of the two

releases,” that the Scottsdale Agreement neither supersedes nor contradicts the Settlement

12



Agreement. (Add. 4.) Accordingly, the court did not err in reviewing extrinsic

. 2
evidence.

D. Enforcement of the Indemnity Provision Is Not Barred by Plaintiff’s
Reservation of Claims Against the Hospital.

Plaintiff argues that her reservation of claims against the Hospital in the
Settlement Agreement precludes enforcement of the indemnity clause in that same
Agreement. (Br. of App. 20-22.) However, plaintiff reads too much into the reservation
provision and cites no legal authority for her interpretation that reservation must trump
indemnity.

The reservation clause states: “Nothing in this Release shall be construed as
releasing Ward’s claims against Dr. Steven J. Carabine, McKay-Dee Hospital, and/or its
employees.” (Add. 30, emp. add.) However, the district court did not hold that plaintiff
“released” her claim against the Hospital. In fact, plaintiff filed this action claiming
negligence against the Hospital, and when that claim was dismissed for lack of evidence,
plaintiff amended her complaint to allege vicarious liability against the Hospital.
Accordingly, plaintiff has already exercised and executed her reservation rights in the
Settlement Agreement.

Contrary to plaintiff’s argument, the reservation clause does not guarantee
recovery against the Hospital, it merely reserves a right of action. The reservation clause

does not prevent the Hospital from asserting its right to indemnification under the

? Plaintiff asserts that Mountain West “had an affirmative obligation” to place an
indemnity provision in the Scottsdale Agreement. (Br. of App. at 19.) However, no
additional provision was necessary in view of the indemnity provision in the Settlement
Agreement.
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Hospital Agreement, and neither does it preclude Mountain West from, in turn, asserting
its own protections under the indemnity agreement with plaintiff. As the district court
concluded, the reservation clause “does not guarantee an unimpeded right to recover from
McKay Dee Hospital or require either McKay Dee Hospital or Mountain West to lay
down their contractual rights to indemnification.” (Add. 5.)

Plaintiff herself triggered the indemnity provision in the Settlement Agreement
when she amended her complaint to sue the Hospital for the alleged negligence of Dr.
Luckwitz, who is a Mountain West employee. Plaintiff’s reservation of a right to sue the
Hospital for its own negligence does not ensure a right to recover against the Hospital for
Dr. Luckwitz’ negligence. Plaintiff already received $1 million for the negligence of Dr.
Luckwitz and, by agreeing to indemnify Mountain West, promised to seek no more. The
district court merely enforced that promise. (Add. 6.) See Nelson v. Corporation of the
Presiding Bishop, 935 P.2d 512, 514 (Utah 1997) (“[P]laintiff may not recover a windfall
by receiving more than his actual damages. Generally, if the servant is released after
paying the full amount of plaintiff’s damages, all liability is satisfied and there is no
cause of action against the master.”); Williams v. Greene, 506 P.2d 64, 65 (Utah 1973)
(injured employee who settled with employer was barred from obtaining “double
payment” from physician; plaintiff “impales himself on the horns of his self-made

dilemma”).}

3 Plaintiff decries “a Parade of Horribles” that includes “a secret indemnification
agreement” between the Hospital and Mountain West that supposedly was not disclosed
at the time of the Settlement Agreement. (Br. of App. 21.) However, plaintiff cites
nothing in the record suggesting a cover-up and no authority establishing a legal duty of
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In sum, the district court correctly interpreted the Settlement Agreement to enforce

the indemnity provision against plaintiff.

POINT II: THE DISTRICT COURT PROPERLY GRANTED SUMMARY
JUDGMENT ON THE BASIS THAT CIRCULAR INDEMNITY
PRECLUDES FURTHER RECOVERY BY PLAINTIFF.

Plaintiff argues that the indemnity provision in the Settlement Agreement does not
require summary judgment for defendants because the circular litigation is “entirely
speculative” and presents no actual controversy. (Br. of App. 22-24.) While this
argument forestalled summary judgment prior to joinder of Mountain West as a party, it
carries no weight now.

Utah law plainly disfavors wasteful and useless litigation. For example, in Burkett
v. Schwendiman, 773 P.2d 42 (Utah 1989), cited by the district court, appeal of a license

suspension was dismissed as moot after expiration of the suspension period because the

requested judicial relief could not be granted. Whether under principles of mootness or

(cont.)
disclosure. Moreover, plaintiff overlooks the language of general release in § 3 of the
Settlement Agreement:

Ward hereby . . . expressly waives and assumes the risk of any and
all claims for damages against the Insured which exist as of this date, but
which Ward Does not know of or suspect to exist, whether through
ignorance, oversight, error, negligence, or otherwise . . . . Ward further
agrees to accept payment of the sum specified in this Settlement Agreement
as a complete compromise of matters involving disputed issues of law and
fact and she fully assumes the risk that the facts or law may be otherwise
than she believes. [Add. 31, emp. add.]

Accordingly, by accepting $1 million for Dr. Luckwitz’ negligence from Mountain West,
and promising to seek no more, plaintiff assumed the risk that she would be barred from
seeking more through the “back door” of a vicarious claim against the Hospital.
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purely prudential considerations, circular indemnity similarly requires dismissal or denial
of the original claim because the claimant can recover nothing.

For example, in Moore v. Southwestern Electric Power Co., 737 F.2d 496 (5™ Cir.
1984), a worker was electrocuted, and the employer’s insurer paid a settlement in
exchange for a release and promise of indemnity. The worker’s family then sued the
power company, which filed a third-party complaint against the employer for statutory
indemnity. The employer then counter-claimed against the family for contractual
indemnity under the settlement agreement. The court held that defendants were entitled
to judgment as a matter of law because “plaintiffs’ claim was extinguished by virtue of
the two indemnification obligations.” Id. at 498. “When circular patterns of indemnity
develop, Texas courts resolve the matter by denying recovery to plaintiffs.” /d. at 501.
Other jurisdictions apply the same remedy for circular claims that can result in no
recovery for the claimant.*

In the present case, plaintiff sued the Hospital claiming vicarious liability for the
negligence of Mountain West’s employee; the Hospital joined Mountain West and
claimed a right to indemnification under the Hospital Agreement; and Mountain West

completed the circle by claiming a right to indemnification from plaintiff under the

4 See, e.g., Wal-Mart Stores, Inc. v. RLI Ins. Co., 292 F.3d 583, 594 (8" Cir. 2002)
(“courts will not allow parties to engage in circuitous action when the foreseeable end
result is to put the parties back in the same position in which they began”); Maryland
Casualty Co. v. Employers Mutual Liability Ins. Co., 208 F.2d 731, 732-33 (2™ Cir.
1953) (“circuity of action” among insurers and tortfeasor constituted a complete defense
to the claim for contribution); Estate of Bruce v. B.C.D., Inc., 396 F. Supp. 157, 165 (D.

Iowa 1975) (“circuity of actions is evident from . . . the pleadings”; “given the viability of
the indemnity and hold harmless theories, this litigation need go no further”).
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Settlement Agreement. The circuity of claims is evident, creating an actual controversy
regarding rights to indemnification that the district court properly resolved on summary
judgment. Because plaintiff can recover nothing from the Hospital that would not
ultimately come back out of her own pocket, the court correctly denied her claim as a
matter of law.’

CONCLUSION

Based on the foregoing, this Court should affirm the district court’s order of

summary judgment for the Hospital.
RESPECTFULLY SUBMITTED this Zf/‘cfay of June, 2007.

KIRTON & McCONKIE

By: 5»2")
Merrill F. Nelson
Justin W. Starr
Attorneys for Defendant/Third-Party
Plaintift/Appellee IHC Health Services, Inc.

’ Finally, plaintiff asserts that the district court failed to examine and make
findings regarding the Hospital Agreement. (Br. of App. 24-25.) However, this
argument is barred as raised for the first time on appeal. E.g., West One Bank v. Life Ins.
Co., 887 P.2d 880, 882 n.1 (Utah App. 1994). In any event, no interpretation of the
Hospital Agreement was required because Mountain West does not dispute its contractual
obligation to indemnify the Hospital. Moreover, findings of fact are unnecessary in
connection with summary judgment. E.g., Taylor v. Estate of Taylor, 770 P.2d 163, 168
(Utah App. 1989).
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IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY

OGDEN DEPARTMENT, STATE OF UTAH
00 K7 29 AT 4L

VTR 7 COUK
VICKIE LYNN WARD, individually, as
Permanent Guardian of Terry Faye Ward,
and as Conservator of the Estate of Terry
Faye Ward,
Plaintiff,
Vs.
RULING GRANTING MTN.
STEVEN J. CARABINE, M.D.; IHC WEST ANESTHESIA’S
HEALTH SERVICES, Inc., a Utah MOTION FOR SUMMARY
corporation dba McKAY-DEE JUDGMENT

HOSPITAL, and JOHN DOES 1-10.
Defendants.

Civil No. 010907610

Judge Ernie W. Jones

IHC HEALTH SERVICES, Inc., dba
McKAY-DEE HOSPITAL,

Third Party Plaintiff, NOY 9 n 2006
VS.
MOUNTAIN WEST ANESTHESIA, LLC,

Third Party Defendant.

On November 13, 2006, the Court heard oral argument on a motion for summary
judgment filed by Mountain West Anesthesia, LLC (“Mountain West”) and joined in by
IHC Health Services (“McKay-Dee Hospital”). After the hearing, the Court took the

ng Mountain West Anesthesia’s Motion f

matter under advisement. Having now carefully considered the parties’ memoranda and
i " " || | I | | "II I|

M
1871

oral argument, the Court grants the motion. R

010907610 CARABINE,STEVEN J MD



Ruling Granting Mountain Wes. s Motion for Summary Judgment
No. 010907610

On July 18, 2000, Terry F. Ward was injured during an operation at McKay-Dee
Hospital. Prior to filing any complaint, Plaintiff settled its claims against Mountain West
and Dr. Luckwitz, the anesthesiologist for the operation. Mrs. Ward then filed the current
complaint, raising claims against McKay-Dee Hospital and Dr. Carabine, the surgeon
who performed the operation. Mrs. Ward’s claims against both McKay-Dee Hospital and
Dr. Carabine have since been dismissed. The Court then allowed Mrs. Ward to amend
her complaint to include a claim against McKay-Dee Hospital under a theory of
ostensible agency. This claim is one for vicarious liability based on Dr. Luckwitz’s
alleged negligence. This is the only cause of action remaining.

While the underlying basis for liability in Mrs. Ward’s cause of action is
negligence, the controlling issues in this motion are issues of contract. Mrs. Ward settled
with Mountain West and, in exchange for $1,000,000, executed a general release on
March 16, 2001 (“release #17°). In this release, Mrs. Ward agreed to indemnify Mountain
West for any future claims based on the alleged negligence of Dr. Luckwitz. On March
29,2001, Mrs. Ward executed another release (“release #2”°). This release does not
include an indemnification clause. This case pivots on the current legal effect of these
two releases. The facts material to this determination are not in dispute,

I. Release #1 is an Enforceable Agreement.

Mrs. Ward claims that release #1 is not enforceable as it was signed by only Mrs.
Ward and her counsel. A contract must be in writing and signed only if and to the extent
required by the statute of frauds. A contract within the statute of frauds must be
evidenced by a writing and signed by the party to be charged. Utah Code Ann. § 25-5-4.

In this case, Mrs. Ward agreed to both release her claims against Mountain West and to
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Ruling Granting Mountain West’s Motion for Summary Judgment
No. 010907610

indemnify them for any subsequent payments based on Dr. Luckwitz’s alleged
negligence. Mrs. Ward, as the party to be charged under the indemnity agreement, signed
as required by Utah Code Ann. § 25-5-4(1)(b). The statute of frauds is satisfied. See
Restatement (Second) Contracts § 135 (explaining that when a contract is within the
statute of frauds and is signed by fewer than all of the parties “the contract is enforceable
against the signers but not against the others).

Mrs. Ward signed release #1 in exchange for Mountain West’s agreement “to pay
Ward the total sum of one million dollars ($1,000,000).” See Release #1 at § 1. Mrs.
Ward acknowledged receipt of payment. /d. at §§ 1, 2. Although Mountain West did not
sign release #1, Mountain West had rendered performance. On March 16, 2001, the time
of release #1, the parties exchanged performances in a legally binding contract.

II. Release #2 Supplements Release #1.

Mrs. Ward argues that release #2 rescinded or superceded release #1. Specifically
Plaintiff cites “a time-honored maxim of contract law that a later agreement regarding a
given subject matter supersedes an earlier agreement pertaining to those issues.”

Releases are contracts and the Court applies general contract principles. Horgan v. Indus.
Design Corp., 657 P.2d 751, 753 (Utah 1982).

Parties to any contract “may, by a new and later agreement, rescind it in whole or
in part, alter or modify it in any respect, add to or supplement it, or replace it by a
substitute.” 17A Am. Jur. 2d Contracts § 500. The parties’ intention regarding the effect
of the later agreement on the prior agreement is controlling. Id. Generally, however, the
original contract remains in force except as expressly superseded or contradicted by the

later agreement. Id.; Acequia, Inc. v. Prudential Ins. Co. of Am., 226 F.3d 798 (7th Cir.
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2000) (holding that when the examination of the language of the contracts along with
their attendant circumstances reveal that the parties did not intend the new contract to
supercede the prior contract, the prior contract remains in force insofar as it can be
harmonized with the later contract); Lincoln Elec. Co. v. St. Paul Fire and Marine Ins.
Co., 210 F.3d 672 (6th Cir. 2000) (same).

In this case, the clear language of the two releases, along with the circumstances
surrounding their making, show that the parties did not intend release #2 to either rescind
or supercede release #1. Release #2 supplements release #1, providing for a structured
annuity not addressed in release #1. Nowhere in release #2 is indemnity either waived or
mentioned. The Court also notes the correspondence between Mr. Hardcastle, Mrs.
Ward’s previous lawyer, and counsel for defendants making arrangements to sign release
#1. This correspondence discusses the need for “an additional release,” one to which
Mountain West would not be a party, to provide for the annuity between Mrs. Ward and
the insurance company. Mrs. Ward’s lawyer stated “[i]t is my understanding that we will
also need to sign a Release with the annuity company to finalize this matter . . . If you
have any questions or concerns regarding the language of either of these two releases,
please feel free to contact me.” See Mr. Hardcastle’s March 13, 2001 Letter (emphasis
added). Because <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>