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JIAIEMENT Q¢ THE FACTS COMPINULD

It is subzitted that appellant was guilty of escape from illega
stitutional confipeent, &,

3

.

id it is further submitted that the Staute of Kansas has & ——
r placed on appellant for esecape from prison. ' '

™ facts in the original incarceration in the State of Kansas,
rcords will bear out, Are briefly as follows. Appsllant was
in the 3tate of Kansas, are that appellant was charged with
of Grand Lareceny to widch he emered without ever being -
of his rights or the right to counsel, and subsequsntly mot
mresanted by Counssl at any stage of the proceedings against!
resanted by Counsel. And after the plea of guilty was sntered
alleged Crime of Grand lLaroceny thias appellant was sentensced

State of Kansas, to the term prescribed by law in the State
for being an Habitual Criminal a Crime for whiech he had -

acousned of and waa in faot unaware of,,

ARGUVSET
POINT 1

KTIFF oAS CHAKGED IN AN DMPrOPaR INPORMATION IN DS
RICT COULT WITH TME CRIME OF ARMED ROBBERY A CRIMC
CH HAS NOT BEYN COMMITTED AMD DIFFERENT FROM THE —
NSE ALJECED IN TH:. ORIGIRAL COMPLAINT

H

llant will sutmit this point on the Court records of the
burts,

FOINT 2

T ARIUINTSD COUKSsL wAS MuGLIGRENT S0 FAR A3 TO BilMG
CMPETENT SSKDERING APFELLANT TO HAVE BEEN DENIED THE
BCTIV. n. PhiSNTATION BY CCUN&EL

bpellant subcits that he was not effectively represented by
nt Counsel in the case st bar. In that Counsel induced App- §
in the Case st Ear to enter under duress through Coercive — 3
b4 tlew of Guilty to an offsnse he 1s Not Guilty of,.,
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unsel failed to consult with appellant as oftent as nscesaar
r to elicit natters of defenss, or ascertnin that poasible
s were unavailable. In fact Counsel failed to econduct appro-
investigations faotual, and legal in order to determine what
of defense eould be developed,

i

In the case at bar Counsel was not sven interested enough to
that appellant was sentenced for an offense that had not bee;
Ytted,

i

founsel was more interested in unloading the Court Appointed
{us qud okly 28 possible, Sudssquently Counsel Induced Appellant
he Co-Defendant to enter a mentally Coerced Flea of Guilty -
offense he was innocent of. A plea of gullty aust be entered
and volumtarily by ons competent to fully understand and — '
1 the consecuences thereof,

In the eass at bar the requiremsnts of the decided case author
hsot forth in the Federal Courts and the United States Supreme
wre not cou;pliod with, Starting with the decision in the cam
372 Uos. 335’ L. sdo 2d 799. ” s. m.

aryland, 375 U.S. 59, 10 iaw Zdition 193, and €3 Suprems
1030. The hndmrk pﬂoodont.o of W% us
(wu). zons, 384 U.9. ~and — |

8L U 9. The xsst recent . the caa
EEERan Y 3 No. 39 Mise. Decided Ogtober u, 1l o The
Rates Oourt of Appeals set forth the basic and fundamental
res that are constitutionmally essentially required in regard:
right to Counsel in the case of an Indigent. 3ee: Criminal
lliten-—Vol. 4 Mo. 2 Celes v, Peyton, F. 2d (4th Clr, 1-8-6¢

™ Court started by stating that there were certain principle:
htta.chod to the Constitutional right to Counsel,

‘1- Counsel for an indigent should be appointed premptly.
'2- Counsel should be afforded a reasonable eppertunity to

ta defand an agoused,
b Counsel .ust confer with his cliert without undue delay and

Wr 43 awcausary, to advise him of nis rights and to elicit —
Prs of 4arsrase or to asoertain that potential defsnses are ———
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ALGUMUNT FOINT 2 (CONTINU.D)

Ao Counsel must conduct appropriate investigations both

and legal, to determine if gatters of defense can be ~-
loped, and to allow himself emough time for reflection and
| ration for trial,

The Court went on to state that "an crmission er fallure
de by thess requirements oconstitutes a dsnial e¢f effestive
sentation of Counsel, unlsss the 3State, en which is cast the

of proof once a viclation of these precepts is shown, can

sh each of predjudics thereby,*

The plea of gullty entered in the case at bar is Constitut-
impernissible, for the reason that ssid plea was obtained
result of indusement and through coereive methods. Appellant
s for the Court ths case of Waley v, Johnson, 316 U.S, 101, -
Cte 964, where the United 3tates Supreme Court stated that:

"A conviction on a plea of gullty coerced by a Federal
Law 4“nforcement Offiecer is mot consistent with due -
progess. The Waley case supra; goes on to say that -
wvhere a plea of guilty is se eesreed that it is dsprived 01
of validity to suppert the somvietion, the esereioa i
likewise deprivss the plea of validity as a waiver of
aceused rights to assail the eonviction.® The case at
bar represents such a case,”

"The case of Machibrode v, United States, 368 U.S. 437,

82 3, Ct, 510, the leading awthority regarding ecerced

pleas obtained through inducement, In this eass the -

T United States Supreme Court stated that a plea of guilty
if induced by prouise or thrests which deprive it of -

' the character of a voluntary ast, it is vedd, and the
conriction based on such a plea is opsn to ecllateral

‘ ittack, The Court went on to say that a ples of ty

i should not bs accepted unless the Court assures iteelf

l

|

that the sams is completely voluntary snd not talnted
with any inducements or promises.”

| -5-
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ALGUw ST #OINT 3

AP'ALLANT IS cCNTITLSD TO KELIEF COMCSRNINGG THE

pubiIW: DRTAIN:A ALLEGING £SCAPE Fi.Gh THE KANSAS
sTATE B NITENTIAKY ON THE BASIS THAT HE WAS ===

ILLEGALLY ARD UNCORSTITUTIONALLY INCAKCRRATSD IN
TH: STATE OF KAKSAS

————————

pellant was 1llegally and unsonstitutionally econvicted of the|
offense of CGrand Larceny, resulting in the imposition of a

and sentence for the Crime of being an Habitual Criaminal, a
appsllant was not even aware that he was charged with.,

llant was not at any time during the proesedings against hij
State of Kansas, advised of his rights; Nor repressnted by --
during any atage of the proceedings against him,.

argment on tids point the Court is refferred to the rourd.*
State of Kansas,

SONCLUSION

For the foregoing reasons the lower Courts decision should of
ty be reversed, And the Writ ef Habeas Corpus should be pmﬁ

ted this_2 & day of December 1962.

RESPECTPULLY SUBKITTED

wm%‘ B. Sﬁ%

P.O. Box 250
Draper, Utah

b
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