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IN THE SUPREME COURT
of the
STATE OF UTAH

MARY IRKETA CROFTS,
Plamntiff and Appellant,

VS. No. 11165

JOSIAH HOYT CROFTS,
Defendant and Respondnt.

APPELLANT’S BRIEF

NATURE OF THE CASE

This is an action for divorce, in which Appellant
secks a review and reversal by the Utah Supreme Court
of a Declaratory Judgment entered herein by the Sixth
Distriet Court for Garfield County, Utah, on a Petition
filed by Appellant for an interpretation of the Decree
of Divoree entered herein and for an Accounting by the
Respondent.

DISPOSITION BY THE SIXTH DISTRICT COURT
FOR GARFIELD COUNTY, UTAH

The lower Court entered a Declaratory Judgment
by which it determined (a) that Respondent owed Plain-
tift $4,563.84; (b) that the $10,000.00 awarded Appellant
by the Decree of Divorce was in lieu of all other interests
of Appellant in any property including the rights of the
parties in a home in Salt Lake City which had been sold
and a tract of land in Panguiteh, Utah; (c) that said
$10,000.00 amount was payable in installments at such
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time as there were actually distributed to and received
by Respondent profits from the sale of business assets
and that interest did not acerue prior to actual receipt
by Respondent of such amounts and that the said $10,
000.09 awarded was not a judgment bearing interest; and
(d) that the Decree of Divorce insofar as it pertained to
the equities of the parties in the home property at Pan-
guitch was to be construed to call for a division and dis-
tribution equally between the parties only after all costs
of sale and all outstanding indebtednesses against the
residence had been fully satisfied.

NATURE OF RELIEF SOUGHT ON APPEAL

The Appellant seeks to have the Utah Supreme
Court reverse the Declaratory Judgient of the lower
(ourt in connection with the disallowance by the lower
Court of interest on the $10,000.00 amount awarded to
Appellant, the determination of the lower Court with
respect to the balance due thereon to the Appellant,
including the allowance by the said Court of credits
thereon to which the Respondent was not entitled, the
holding of the lower Court with respect to “equities”
in the Panguitch home property of the parties, and the
failure and refusal of the lower Court to require Re-
spondent to account to Appellant and to supply her with
data covering sale of business assets and receipts of

profits from husiness interests.

STATEMENT OF FACTS
Appellant brought an action in October, 1962, in the
Sixth Judicial Distriet Court tor Garfield County, Utab.
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seeking a divoree from Respondent, a division of proper-
ties, child custody, support money and alimony, and
attorney’s fees (R. 1-2). The parties signed a General
Appearance of Defendant, Waiver and Agreement dated
October ... , 1962 (R. 3, 4, 5) and after the case
was heard by the Court on October 16, 1962, (R. 6 to
28, both inclusive), there was filed on Nov. 3, 1962, a
(teneral Appearance of Defendant, Waiver and Amended
Agreement (R. 29, 30, 31) dated October 16, 1962. Find-
ings of Faet and Conclusions of Law (R. 35, 36, 37) and
a Decree of Divoree (R. 38, 39, 40) were filed November
b, 1962, bearing date of October 16, 1962. The said De-
cree of Divorce is set forth verbatim as an Appendix at
the end of the instant Brief.

By its Decree of Divorcee, the lower Court, after dis-
solving the bonds of matrimony and awarding child
custody to Appellant, continued as follows (R. 38, 39):

“IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that the Defendant shall as-
sume, pay, and discharge all of the outstand@ng
family obligations of the parties hereto, including
the outstanding note and mortgage upon the home
property owned by the parties.”
The home property referred to was and is a certain home
at Panguitch, Utah, owned by the parties as joint tenants,
on which one and only one mortgage debt existed at the
time of said Decree, this being in favor of Federated
Neeurity Life Insurance Company (R. 16, 96, 294).
Following provisions relative to alimony and sup-
port money, the Court decreed as follows (R. 39):
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“IT IS FURTHER ORDE RED, ADJUDGED
AND DECREED that the Plaintiff is awarded as
a permanent, complete and final settlement of her
rights in the property of the Defendant the tota)
sum of $10,000.00, which sum shall be paid by the
Defendant to the Plaintiff out of profits arising
trom business interests held by the Defendant and
which protits ave actually distributed and received
by the Defendant and shall be inunediately due
and payable out of the sale of business assets of
the Defendant to third parties and actual receipt
by the Defendant of said sale proceeds. Said
amount shall be payable at the rate of 50 per cent
of the gross sales proceeds until said $10,000.00
has been paid in full. Further, the Defendant shall
have the option of prepaying any part of the
amount provided herein.”

Then followed provisions in the Decree of Divorce rela-
tive to an automobile, furniture and furnishings, and the
possession, use and occupancy of the Panguiteh home,
deseribed as containing 4.2 acres, more or less, (R. 39,
40) and then tollowed this provision (R. 40):

“. .. In the event the home is sold to a third
party, the equities realized from the sale of said
property are to be equally divided between the
Plaintiff and the Defendant. The home property
shall be continued in joint ownership between the
Plaintiff and Defendant until said ownership i
terminated by a sale to a third party as is herem
provided.”

Appellant’s Petition for Interpretation of Decree of
Divorce and to Have Defendant Render an Accounting
(R. 42, 43, 44, 45) sought an interpretation by the Court
of the Decree of Divorce and that it determine (a) that
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m view ol the fact that Respondent was ordered to pay
all outstanding family obligations, including the outstand-
ing note and mortgage upon the home property, that said
mortgage debt should not be deductible fromn gross sale
proceeds of the Panguiteh home in making a division of
such proceeds between the parties; (b) that Plaintiff was
entitled to eight (8) per cent interest on the $10,000.00
awarded to her by the Decree of Divorce from the date
of the entry thereof until said swun was paid; and (¢) that
Respondent be ordered to show cause why he should
uot account to Appellant for profits arising fromn busi-
ness interests lield by Respondent and distributed to him
or subject to distribution upon his request and for the
sale of any business interests of Respondent, including
the sale price, the proceeds received, and any proceeds
not received but payable to him. An Order to Show
(‘ause and Setting Time for Hearing (R. 46, 47, 48) was
issued and served pursuant to said Petition.

Various proceedings were then conducted and hear-
ings held, the record and transcripts of which appear
in the Record on Appeal (R. 49 to 311, both inclusive)
and there was then entered an AMENDED DECISION
(R. 312, 313, 314, 315) dated Nov. 29, 1967. The original
Decision was not filed and of course is not a part of the
Record on Appeal. The Court then entered its Findings
of Fact and Conclusions of Law (R. 316, 317, 318, 319,
320) and its Declaratory Judgment (R. 321, 322, 323)

from which Judgment the instant appeal was taken by

Appellant.
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6
ARGUMENT

POINT I

THE LOWER COURT ERRED IN HOLDING THAT
THE $10,000.00 SUM AWARDED APPELLANT BY
THE DECREE OF DIVORCE WAS PAYABLE IN
INSTALLMENTS AT SUCH TIME AS THERE WERE
ACTUALLY DISTRIBUTED TO AND RECEIVED BY
THE RESPONDENT PROFITS FROM THE SALE OF
BUSINESS ASSETS, THAT INTEREST THEREON
DID NOT ACCRUE PRIOR TO ACTUAL RECEIPT

BY RESPONDENT OF ANY OF SUCH AMOUNTS,

AND THAT SAID $10,000.00 AWARD WAS NOT A

JUDGMENT.

By its Declaratory Judgment, the Court stated that
the $10,000.00 award was pavable solely out of “profits
from the sale of business assets” received by the Re
spondent (R. 322). This obviously and flagrantly in con-
flict with the Decree of Divorce the provisions of which
are gquoted in the Statement of Facts above on this point
and a copy of which is attached hereto as an Appendix.
Certainly, it is true that under the guise of interpreting
a Decree, the Court is not permitted to completely re-
vise and alter the sane, but this is exactly what the lower
Court has done on both this and other points and prov:-

slons.

In connection with the uestion as to whether or not
the $10,000.00 award was a judgment, hearing interest
from its date at 8% per annun we submit that this
smount ax set forth in the Decree of Divoree was and 1s
q swn certain and is a judgment hearing interest from
its date under the Laws of Utah. The langnage of the

Decree is significant:
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“IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that the Plaintiff is awarded as
a permanent and final settlement of her rights
in the property of the Defendant, the total sum
of $10,000.00. . . .” (R. 39).
At this point, could there be any doubt that this was and
is a judgment bearing interest? Additional language fol-
lowed, but 1t merely did two things: (1) it specified out
of what funds or sources the judgment was to be paid,
namely, from all “profits arising froin business interests
held by the Defendant” and 50% of gross sales proceeds
“out of the sale of business assets of the Defendant; and
(2) it gave the Defendant the “option of prepaying any
part of the amount provided herein.” (R. 39). These pro-
visions did not restrict, modify or lessen the effect of
the award as a sum certain, which would bear interest
at 8% under Utah Statutes.

Rule 54 of the Utah Rules of Civil Procedure pro-
vides as follows:

“Definition: Form. ‘Judgment’ as used in these
Rules includes a decree and any order from which
an appeal lies. A judgment need not contain a
recital of pleadings the report of a master, or the
record of prior proceedings.”

In the case of Robinson v. Salt Lake City, 37 Utah
520, 109, 817, a judgment is defined -as follows:

“The statute does not require a judgment to be
in anv particular form. Ordinarily a judgment
is sufficient if by the use of proper language it
is stated what the prevailing party shall recerve
and what the losing party 1s required to do, pay
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or discharge, and in that way adjudicates ang
disposes of the matters in controversy,”

Section 15-1-4, Utah Code Annotated 1953, provides
as follows:

“luterest on judgments. . . . Any judgnient ren
dered on a lawful contract shall conform theret
and shall bear the interest agreed upon by the
parties, which shall be specified in the ,judgl‘nent:
other judgments shall bear interest at the rate of
eight per cent per annun.”

In druold v. Arnold, 140 NW2d 874, at page 877 (5)
the Towa Court held:

“We are satistied fixed awards of money for child
support, alimony and property settlement draw
interest at tive per cent per annum from date of
judgment, or in case of specitic periodic pay-
ments, from date each such payment becomes
due and owing . . (authorities) . . Furthermore,
this rule applies even though the judgment itself
fails to make reference to the matter of interest.
Page STS(9) [V : Having determined a judguent
or decrec in a divorce action awarding money m
a sum ol swms certain or capable of ascertain
ment from the judgment or decree, draw interest
until paid. We proceed next to a consideration
of the effect an appeal may have upon right to
sneh interest.”

The Decrec in the instant case providex a suni cel-
tain and then nerely continues to provide for payment
out of certain sources. It does not make the judgment
pavable in installments and in fixed perindie dates as

was done with respect to the alimony and support money
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awarded. It is somewhat similar to a demonstrative
legacy which Words and Phrases. Volume 12, page 68,
defimes as follows:

“A "demonstrative legacy’ is one given with refer-
ence to a particular fund only for purposes of
pointing out a convenient niethod of payment and
wherein legatee will not be disappointed though
the fund totally fails. Probate Code Sec. 161. In
re Cline’s Estate, 155 P.2d 390, 393, 67 Cal. App.
2d 800.”

One of the most important and signiticant provisions
of the Decree of Divoree with respect to this question is
found in the provision that the defendant shall have the
aption of prepaying any part of the amount provided
hierem (R, 39). What possible reason could there be for
this provision in favor of the Respondent other than
to enable him to halt the running of interest on the
$10,000.00 awarded Appellant? If that provision has any
purpose behind it, and it must be asswuned that it was
not inciuded for the purpose of being meaningless, then
it was to enable Respondent to avoid further interest by
“prepaving” so that he could use any funds available
(and not merely those from business profits or from

MN% of gross sales proceeds).

The lower Court failed utterly to distinguish between
a property settlement award and an award of alimony or
support wmoney payable in periodic installments. Cer-
tainly, the alimony and support money amounts did not
draw interest at least until they matured. The cases
holding that interest does not apply on awards in divorce

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



10

cases are lmited insofar as we can determine, to situa-
tions involving periodic installments due as alimony or
support money. But that is entirely different from
property settlement award and/or an award of alimony
in gross and the courts have so held. The $10,000.00
amount 1s not even alimony in gross, which clearly would
bear interest. It is more than that — it is a settlement
and award of Plaintiff’s interest in her hushband’s prop.
erty settlement and is not alimony.

We are fully cognizant that the Utah Supreme Court
has held in Cole vs. Cole (1942) 101 Utah 355, 122 P2d
201, that periodic alimony and support money install
ments do not bear interest until due. This part of the
raling in said case is limited to such items payable i
installments and is so construed in being cited in 33
ALR2d 1457. 1t is significant and interesting to note that
in the Cole case, the Court goes on to discuss a property
settlement award and uses this language:

“On May 19, 1936, the decree granting Marguerite
D. Cole the smm of $1,037.50, being one-half of the
value of the conununity property was entered. The
first payment in the amount of $250, was not made
until January 19, 1938. Subsequent payments
were made as heretofore set forth. The amount
having been fixed by deerce of the court, interest
should be allowed from the date of the decree to
the date the checks were delivered. . ..”

In the Deeree in the Cole case, nothing was said
about interest. A judgmment automatically bears interest
under the Utah Code. See 30 Am. Jur (Interest) Sec. 24,

[ 22, which states that under such a statute, interest
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will be applied or implied although the judgment itself jx
silent on the point.

Another Utah case of importance in our situation is
Beesley v. Badger, 66 Utah 194, 240 P, 458, in which the
Court considered the Utah Statutes relative to whether
or not a divorce decree providing for installment pay-
ments of alimony constituted a lien against the property
of the person required to pay. After quoting the Statute
applicable to judgment liens, the Court held:

“When a divorce is granted and the husband
ordered to pay alimony or to support minor chil-
dren or both, and the decree itself does not declare
or 1mpress a lien to secure such payments, then,
by force of the statute relating to judgments in
general, such decree or judgment from the filing
and docketing thereof becomes and has all the
force and effect of a lien to the same extent as an
ordinary judgment for money, when the decree
for alimony is in a gross sum, though payable
partly or wholly in future installments, and when
not in a gross sum but, as here, in installments for
an indefinite period, the decree is a lien securing
payment of all due and unpaid instaliments, but
not of installments to becomne due in the future.
By the weight of authority, and as we think the
better reason, although there are cases to the con-
trary, a decree for alimony in a gross sum as well
as to past due and unpaid installments stands upon

the same footing as ordinary money judgments.
”

.. A judgment or decree awarding alimony in a
oross sum though payable in future installinents,
is nevertheless definite and certain as to the sum
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of money to be paid. So is a deerec as to past-dye

and unpaid installments . . .
1f the Judgment in the B((b[(J case constituted g
hen, then certainly a property settlenient judgment fixing
a certain sum as heing due Appellant, regardless of
sources out of which it is to be paid and particularly
where the judgment debtor has a right of prepayviment,
1s a judgment constituting a lien and bearing interest
under the Utah Code. From the standpoint of justice,
it should be held to be such a Judgment, particularly
where, as in our instant case, the Defendant retained
all of the business property. The award to Appellant
represented her share in that profit-producing business
property, which was kept as an integrated mass for
Respondent’s benefit. From this, he would receive all
benefits and protits, and Appellant’s only benefit from it
was the acerual of interest on the judgment due her

‘POINT II

THE LOWER COURT ERRED IN ADJUDICATING
THAT THE DECREE OF DIVORCE BE DETER-
MINED TO MEAN THAT THE EQUITIES IN THE
HOME AT PANGUITCH, UTAH, WERE TO BE DI-
VIDED AND DISTRIBUTED EQUALLY BETWEEN
THE PARTIES ONLY AFTER ALL COSTS OF SALE
AND ALL OUTSTANDING INDEBTEDNESS
AGAINST SAID HOME WERE FULLY SATISFIED.

It is impossible for Appellant to determine the mean-
ing of the lower Court’s Declaratory Judgment on the
guestion of equities in the Panguitch home. We quote
from said Judgment (R. 322, 323):

“D. ITIS FURTHER ADJUDICATED that the
Decree of November 5, 1962, is interpreted and
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determined to mean that the equities in the home
are to be divided and distributed equally between
the parties only after all costs and expenses of
sale and all ontstanding indebtedness against the
residence have been fully satisfied.”
Supposedly, the Declaratory Judginent was an inter-
pretation of the Decree of Divorcee, but we feel that the
Declaratory Jndgment itself needs to be interpreted.
In the first place, it uses the word “indebtednesses”
which would refer to more than one debt, but the Decree
(R. 38, 39) refers to only one note and mortgage and
uses this language:
“1T IS FURTHER ORDERED, ADJUDGED
AND DECREED that the Defendant shall as-
snme, pay and discharge all of the outstanding
family obligations of the parties hereto, including
the outstanding note and mortgage upon the home
property owned by the parties.”
By its Declaratory Judgment, the lower Court has, once
again, completely changed the provisions of the Decree.
Th words “outstanding note and mortgage” have been
changed to “indebtednesses” and, if we understand the
(ourt correetly, the Appellant is to be made to stand half
of not only the “outstanding note and mortgage upon the
home property” but also half of “all outstanding indebt-
ednesses against the residence” even though the Respond-
ent was ordered to assume, pay and discharge all of the
debts, including the “outstanding note and mortgage upon
the home property owned by the parties.”

The record shows that there was only one mortgage
debt on the home property when the Decree was signed
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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and entered, that being due Federal Seeurity Insurance
Company. (R. 16, 96, 294) and the Court itselt at page
96 of the Record on Appeal referrved to “the existing
debt” thereon. However, Respondent has now sought
10 mtroduce a new, separate and distinet “cncuntbrance”
against the home in the form of a promissory note signed
by the parties to J. K. Crofts & Sons (R. 85, 86) and
which was not secured by a mortgage. Indeed, Respond-
ent through his counsel stipulated (R. 294) that when the
divorce was granted there was only one mortgage against
the home property filed of record and that this was to
Federated Security. He then contended, however, that
there was a note signed by the parties to J. K. Crofts
and Sons, which was for materials and labor that went
into the home. Certainly, it would torture the Decree
heyond recognition to hold, as apparently the lower Court
has now done, that this was a wmortgage on the howme
property, particularly in view of the fact that the Decree
referred to only one mortgage, being the one to Federated
Security Insurance Company, and the Respondent was
ordered to pay all family debts, including that note and
mortgage. One of the debts he was thus and thereby
ordered to pay was the note to J. I5. Crofts and Sons, but
10w he seeks to have the Appellant pay half of the sawe,
and by using the word in the plural sense (indebted-
nesses) it appears that the lower Court, either inten
tionally or inadvertently, has gone along with his con-
tentions.

The Declaratory Judgment is uncertain, incomplete
and indefinite in that it does not spell out exactly what
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15 being referred to in this connection. Nor does it state
when or in what manner “equities” are to be determined.
These questions present themselves:

(1) In Vie\\f of tllle order that Respondent pay all
debts, including the mortgage on the family
hqme at Panguitch, are “equities” to be deter-
mined by deducting from the gross sale price
when the property is sold the costs of sale? If so,
then after making such deduction, the net pro-
ceeds would be divided equally sinee the property
is held by the parties as joint tenants.

(2) When the home is sold, are “equities” to be de-
termined by deducting at that timne the costs of
sale and all of the balance then remaining due
Federated Security Insurance Company on its
mortgage loan? We assuine that Respondent has
kept up the payments to Federated and that the
present balance is substantially less than the
amount due in October and November, 1962. On
the assumption that he continues to make the
payments to Federated, the mortgage debt will
be still less when the property is sold.

We cannot believe that Respondent seriously con-
tends that the obligation to J. E. Crofts and Sons should
he dedueted in arriving at “equities.” Actually, this debt,
one of those assumed by Respondent and which he agreed
to pay and discharge, matured April 30, 1966 (lxhibit
“(!” following R. 91) and we assume it has been paid
pursuant to the Deeree of Divoree, but whether or not 1t
has been paid, it is elearly a debt Respondent was ordered
to pay as one of “all of the outstanding family obliga-
tions” and certainly was not a mortgage debt against the
home hut was merely an unsecured note of the parties.
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We cite Picrson v. Ball, 189 So. 679, 138 Fla. LOM, and
Des Moines Joint Stock Land Bank . Allen, 161 NW 912,
220 Towa 448, in connection with this point.

The Declaratory Judgment is defective in not deter-
nmining WHEN or how *“equities™ are to be determined
We feel that point must be cleared up. There are thre
possibilities, namely, (1) only costs of sale are to he
deducted in determining ‘‘equities” in the home; (2)
“equities™ are to be determined by deduceting fromn gross
sale proceeds the costs of sale and the amount due Fed-
rated when the Decree was entered ; or (3) “equities” are
to be determined by deducting from gross sale proeeeds
from the home property the costs of sale and the bhalance
remaining due Federated Security Insurance Company
at the time of sale. We submit that the first possibility
iz the correct one since Respondent was ordered to pay
the mortgage debt. If the home had been sold the day
after the Decree was entered, it was Respondent’s duty to
pay the wortgage debt in full. To hold otherwise would
mean that Appellant would be paying one-half of a deht
Respondent was ordered to pay. The Court’s direction
that he pay “all” of the debts, including this one, would
thereby become meaningless.

Even if the “equities’ "are determined at the time ol
«ale by deducting costs of sale and the balance remaining
due at that time to Federated it will mean that Appellant
is being required thereby to pay one- ‘half of the said 1e-
maining debt and that the langunage of the Decrce is heing

\ ay
ignored because Respondent is not being required to p
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all of the family obligations, including this one. The word
” must be interpreted in the light of all provi-
stons in the Decree. It is fundamiental that the Court
pust give effect to each and every provision in the De-
eree, in the light of and with relationship to each other.
[t thix is done, then the lower Court’s interpretation, we

Ceguaties

submit, is obviously incorrect.

POINT 111

THE LOWER COURT ERRED IN DETERMINING
THAT THE AMOUNT OWED BY RESPONDENT TO
APPELLANT AS OF THE DATE OF ITS DECLARA-
TORY JUDGMENT WAS $4,563.84, AND IN ALLOW-
ING RESPONDENT CREDIT FOR $1,271.14 AND
$350.00 RECEIVED FROM THE SALES OF APPEL-
LANT’S INTEREST IN A SALT LAKE CITY HOME
AND A PANGUITCH PASTURE OWNED AND HELD
BY THE PARTIES AS JOINT TENANTS.

At the time the Decree of Divorce was dated and
entred (Oct. 16 and Nov. 5, 1962, respectively) the parties
were the owners as joint tenants of certain pasture prop-
erty in Pangniteh, Utah, adjoining their Panguitch howme
property, and were entitled to funds from the sale by
them of a Salt Lake City home held and owned by thewm as
joint tenants (R. 81, 178, 179, 258, 259, 302). Respondent
ax joint tnans (R. 81, 178, 258, 259, 302). Respondent
claimed ercdit on the $10,000.00 awarded to Appellant
lor the swn of $1,271.14 representing Appellant’s one-
half of the final payment on the sale of the Salt Lake City
home and also for the sum of $350.00 representing one-
halt of the sale price of the Panguitch pasture, which
one-half was her own property. The lower Court allowed
thexe as proper eredits on the amounts due under the
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Decree of Divorcee in determining the net balance remain.
ing due by Respondent to Appellant on the $10,000.00,
which balance was determined without charging Re.
spondent with any interest whatsoever on the $10,000.00
amount on either the theory that it was a judgient
bearing interest from its date at 8% or that at the very
mininum interest was due on and as instalhments ma
tured and beconie payable thereon by virtue of the real
1zation by Respondent of profits from business interests
held by him or of gross sales proceeds from the sale of
husiness assets.

In other words, the Appellant has been charged and
the Respondent has been credited with properties and
amounts actually owned by the Appellant when the Di-
vorce was granted. The Decree of Divoree does not
justity or permit under any possible logical construction
any such result. There would have been just as much
logic and reason to charge Appellant and to Credit Re-
spondent with any other item of property such as an
automobile, jewelry, or any other asset owned by Appel
lant at the time of the Divorce whether or not or when
ever the same was sold by her and converted into cash
The Decree of Divorce does not mention at any point nor
does the entire Record on Appeal which is the complete
record, refer in any way to Panguitch pasture, the owner-
ship or disposition thereof, or the balance due from t.]'l&‘
sale of the Salt Lake City home owned by the parties
as joint tenants. The Panguiteh property adjoined ’Fhv
Panguiteh howme property held hy the parties as joint
tenants and which was ordered continued in such joint
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ownership until sold. The Salt Lake City home held in
joint tenancy until sale had been sold and the proceeds
were payable to both of the parties. The Decree did not
take away from the Appellant any property in her name
or already owned by her, and this would ineclude the
Panguiteh pasture and the balance on the Salt Lake City
home, but the lower Court, by its Declaratory Judgment
has now seen fit to change the Deeree of Divoree and to
take away from the Appellant part of her property by
charging Respondent with receipts from the sale of her
own property. Certainly this was not contemplated by
tlie Decree and was not even mentioned. The Court’s
Declaratory Judgment by its effect and by the allowance
or these credits, introduces entirely new items into the
action, and, worse still, takes from the Appellant and
gives to the Respondent part of the Appellant’s property.
all without anv consideration whatsoever.

There was some evidence relative to these particular
itenis at one of the hearings on the Petition for Interpre-
tation of the Decree, since Respondent had elaimed them
m the unverified, incomplete and erroncous accounting
he had filed with the Court (R. 87, 88, and 89), these
particular items being listed as the second April 10, 1963
item in the amount of $1,271.16 and as the third April
10, 1963 item of $350.00. Such evidence was completely
imconclusive in that Appellant stated that she received
hoth payments and gave her cooperation in the sale of
the Panguiteh pasture with the understanding and on
the condition that they did not apply on the $10,000.00
award (R.O1780 179, 302, 303) and the Respondent testi-
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fied to the contrary (R. 252-260, incl.). We feel tha
certainly the Appellant’s testimonv is entitled to mug
more credence, because it seems only logical that she
would not be allowing or agrecing to a eredit on fhe
$10,000.00 from the sale of her own properties. She had
an undivided one-half interest as a joint tenant in thes
properties and in the proceeds therefrom and these i
terests were Just as much property rights vested in her
as were items of property separately held or owned
by her, whatever they might have heen, at the time of
the Divorce .

Furthermore, it is an eclementary principle of law
which requires no citations of authority, that even if
she had agreed to any such application and eredit, which
we vigorously dispute and deny, no consideration for any
such agreement, credit or application was paid by Re
spondent or received by Appellant, without which an
such agreement would fail and be void.

The entire matter, furthermore, is removed tfrom any
peradventure of doubt by the express wording of the
Decree of Divorce itself which states (R. 39) that the
“Plaintiff shall be awarded the total sum of $10,000.00,
which shall be paid by the Defendant to the Plaintiff
out of profits arising from business interests held by the
Defendant™ . . . and . . . out of the sale of business assels
of the Defendant to third partics. ... The award of
$10,00000 (plus interest) was payable, therefor, out of
Defendant’s profits from his property and out of the
sale of hix business assets. To make this amount or any
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part of it payvable out of Appellant’s property is a trav-
esty which should not he countenanced by any Court.
Furthermore the Decree stated that the settlement was
of “the rights of the Plaintiff in the property of the
Defendant”™ (R. 39) and it was not a settlement of Plain-
tiff’s rights in her own property nor did it award the
Respondent any rights in the property of the Appellant.

POINT IV

THE LOWER COURT ERRED IN NOT REQUIRING
RESPONDENT TO ACCOUNT TO APPELLANT AND
TO SUPPLY HER WITH DATA COVERING THE
SALE OF BUSINESS ASSETS, DATES AND
AMOUNTS INVOLVED, DATES OF RECEIPT BY
RESPONDENT, AND SIMILAR DATA WITH RE-
SPECT TO PROFITS RECEIVED BY THE RE-
SPONDENT.

By the terms of the Decree of Divoree quoted above,
it was specifically provided that the $10,000.00 was pay-
able out of profits received by Defendant-Respondent
from business interests held by him (all of said profits)
and was immediately due out “of the sale of business
assets of the Defendant to third parties and actual re-
ceipt by the Defendant of said sale proceedings” with
the further provision that payments out of gross sales
broceeds were to be at the rate of 50% thereof (R. 39).
ven if it were held that this $10,000.00 award was not a
judgment hearing interest which we respectfully con-
tend would be erroneous there is no possible doubt but
what interest would start accruing when and as Re-
spondent received profits from business interests or
“aross sales proceeds” from sale of husiness assets to

third parties. It tollows, therefore, that Appellant is
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entitled to know the exact dates, amounts and other dat
with respect to such profits and sales. Appellant sought
at the first hearing on her Petition to have the Court
order that Respondent he required to submit a balane
sheet showing assets when the Decroc was entered, i
order that there would be a beginning point and she could
then determine whether or not profits had been realized
from such business interests or sales thereof had been
made. The lower Court refused this request, which was
repeated a number of times (R. 68, 69, 70, 71, 72, 73, T4,
75). Subsequent efforts were also made, but to no avail
By its Amended Decision, the lower Court recognized
(R. 315) that at the very least the Appellant was entitled
to interest from the respective dates payments becaime
due to her by virtue of the receipt by Respondent of
business profits or gross sales proceeds, and specifically
directed as follows:
“The Defendant is therefore required to suppl
Plaintiff such enabling data.”
In 1ts Findings of Fact and Conclusions of Law
(R. 316, 317, 318, 319) the lower Conrt almost completely
reversed its field by stating (R. 318) that the $10,000.00
amount was payable “out of profits arising from the sale
to third parties of business interests held by the De
fendant” but then again reversed itself by saying that
50% of the gross sales proceeds of husiness assets which
were actually distributed to and received by the Defend-
ant were to be paid to the Plaintift inunediately but not
earlier;” and completely ignored the effect of the realiza-

tion of business profits requiring payments to apply o
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the $10,000.00 award. 1n its Conelusions of Law (R. 319)
the lower Court attirmatively found that no interest was
due on the $4,563.84 prior to the actual receipt by De-
fendant of those amounts.” This did not define what or
which amounts were being referred to, nor is there any
finding as to when any such amounts were realized and
started to bear interest.

At the very worst and most unfavorable interpreta-
tion of the Decree insofar as Respondent is concerned
with respect to said $10,000.00 ammount, payments thereon
matured and interest started to accrue thereon whenever
and in whatever sums Respondent received either profits
from business interests held by him (which would in-
clude interest, dividends, profits from the operation of
his own business assets, distributions to him by partner-
ships or corporations of profits, ete.) and whenever he
realized gross sales proceeds from selling business assets,
50% of which gross sales proceds would be payable to
Appellant.

By its Declaratory Judgment, the lower Court ig-
nored completely the duty to pay out of business profits
and changed without any possible justification the pro-
vision relative to payment out of 50% of “gross sales
proceeds” by saving that the payments were due only out
of “’profits from the sale of business assets.” There
ix a great deal of difference between “profits from the
sale of business assets” and “gross sales proceeds.” By
applving the latter, it doesn’t matter whether there is a

profit or loss on the sale. By applying the former, sale
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price would be ignored and a deterination would e
made of “profits” or “gain.” Indeed, Respondent hag
cndeavored in his Accounting (R. 90) to twist “grow
receipts” from sales into one-half of long-term capital
gain.

At no time has Appellant had the benefit of ay
accounting by Respondent of profits from business in-
terests or of gross sales proceeds frowm business assets
The lower Court recognized her right to such an Account.
ing, but then entered a Declaratory Judgment and made
oral Orders which completely deprive her of such right

In order to spell out what Appellant desired and
was entitled to under any possible interpretation of the
Decree of Divorce, she served on Respondent a Request
and Notice (R. 148, 149, 150, 151) setting forth a list of
the documents which would disclose profits and gross
sales proceeds, specifically listing information and docu
ments desired. The Respondent vefused to apply these
items and the Court would not make an order requiring
him to do so. Appellant’s rights to an accounting to
disclose information to which she was clearly entitled
and her right to documents solely and exclusively within
the knowledge and possession of the Respondent have
been ignored and circumvented by the Respondent and

by the lower Court.

CONCLUSION

Appellant respectfully contends that the so-called
Declaratory Judgment of the lower Court be reversed
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and altered to provide that the $10,000.00 award in favor
ol Appellant was a judginent bearing interest at 8%
per annuin from the date it was entered and determining
the correet amount due thereon; that the Court deter-
mine that “equities” in the home property at Panguitch
he defined to mean gross sales proceeds less expenses
of sale and that the net proceeds thus determined be
ordered paid equally to the parties on the sale of said
home; that the Court disallow Respondent credit on the
£10,000.00 award for the sam of $1,271.14 and $350.00
mentioned in Point 111; and the Respondent be required,
in the event the Court rules that said $10,000.00 award
was not a judgment bearing interest at 8 per cent per
annum from its date, to account for the dates, amounts
and sources of all profits from business interests and
¢ross proceeds from sales of business assets since the
decree and that a determination then be made of the
correct amount due Appellant after applying each pay-
ment first to interest acerued to the date thereof and the

balance to prinecipal.

Respectfully subnntted,

MATTSSON & JACKSON
151 North Main
Richfield, Utah

GUSTIN & RICHARDS
1610 Walker Bank Building
Salt Lake City, Utah 84111
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APPENDIX

IN THE DISTRICT COURT OF
GARFIELD COUNTY, STATE OF UTAH

MARY IRETA CROFTS,

Pl(l“lti]f. DECREE OF
vs. DIVORCE

CIVIL NO. 185
JOSIAH HOYT CROFTS, ¥
Defendant.

This matter came on for hearing before the Court,
the Honorable Ferdinand Krickson, District Judge, pre-
siding without a jury, on the 16th dayv of October, AD.
1962 at Richfield, Utah, upon the complaint of the Plain-
tiff, and upon the General Appearance, Waiver and
Agreement of the Defendant on file hevein. The Plaintitf
appeared in person and by her Counsel Tex R. Olsen of
the Law Firm of Olsen and Chamberlain, and the De
fendant did not appear in person or by counsel and it
appearing that the Defendant had been duly served with
a copy of the complaint and that he had entered a General
Appearance, Waiver and Agreement, whereinhe withdrew
his answer and elected not to plead to the complaint on
file herein, and consented that a default be taken agains!
him and the matter be set down for hearing at any tine
convenient to the Court and in any county of the State

of Utah; the Plaintift having introduced evidence in st
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port of the complaint, and the Court being fully advised
in the premises, and having heretofore entered its Find-
imgs of Fact and Conelusions of Law, now therefore,

1T 1Is HEREBY ORDERED, ADJUDGED AND
DECREXD that the Bonds of Matrimony heretofore ex-
isting between Plaintiff and Defendant be and the same
are hereby dissolved and the marriage relationship be-
tween the Plaintiff and the Defendant be and the same
is hereby terminated.

IT 1S FURTHER ORDERED, ADJUDGED AND
DECREED that the Plaintiff is awarded the care, cus-
tody and control of the minor children of the parties
hereto, to-wit: Richard Ray Crofts, a son, age 16, and
Tina Marie Crofts, a daughter, age 15. Expressly award-
ing the Defendant the right to visit said children at all
reasonable times and places.

IT IS FURTHER ORDERED, ADJUDGED AND
DECRIED that the Defendant shall assume, pay, and
discharge all of the outstanding family obligations of
the parties hereto including the outstanding note and
wortgage upon the home property owned by the parties.

IT IS FURTHER ORDERED ADJUDGED AND
DECREED that the Defendant shall pay to the Plaintiff
as temporary and permanent alimony the sum of $150.00
per month and the further sum of $150.00 per month
for the support of the minor children of the parties
hereto, which alimony and support pavuients shall com-
wenee on or before the 10th day of November 1962 and
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shall continue until the minor children individually reach
their ages of majority. In the event a child reaches the
age of majority, the support money herein provided
shall be reduced $75.00 per month. Also in the event of
re-marriage of the Plaintiff herein, the alimony provided
shall terminate.

IT IS FURTHER ORDERED ADJUDGED AND
DECREED that the Plaintiff is awarded as a permanent,
complete and final settlement of her rights in the prop-
erty of the Defendant, the total sum of $10,000.00, which
sum shall be paid by the Defendant to the Plaintiff out
of profits arising from business interests held by the
Defendant and which profits are actually distributed and
received by the Defendant and shall be immediately due
and payable out of the sale of business assets of the De-
fendant to third parties and actual receipt by the Defend-
ant of said sale proceeds. Said amount shall be payable
at the rate of 50 per cent of the gross sale proceeds until
said $10,000.00 has been paid in full. Further, the De
fendant shall have the option of prepaying any part of
the amount provided herein.

IT IS FURTHER ORDERED ADJUDGED AND
DECREED that the Defendant shall assume and pay al
Court costs and attorney’s fees incurred in connection -
with this action.

IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that the Plaintiff is awarded possession of
the 1961 Pontiac sedan automobile, together with the
furniture and furnishings owned by the parties hereto
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now in the home of the parties in Panguitch, Utah. Fur-
ther, the Plaintiff is awarded the possession, use, and
occupancy of the home and home property owned by the
parties located in Panguitch, Garfield County, State of
Utah, and specfically described as follows:

The Kast 462 feet of the South 6 chains of the
Southeast Quarter of the Southwest Quarter of
Section 29, Township 34 South, Range 5 West,
Salt Lake Meridian, containing 4.2 acres, more or
less. The East 5 chains thereof being in Panguitch
Town Survey.
Which possession is to be held by the Plaintiff so long
as she desires to use said home for personal living. In
the event the home is sold to a third party, the equities
realized from the sale of said property are to be equally
divided between Plaintift and the Defendant. The home
property shall be continued in joint ownership between
the Plaintitff and Defendant until said ownership is ter-
minated by a sale to a third party as is herein provided.

IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that the Decree of this Court shall become
tinal within three months after the date of its entry
upon the records and from the filing hereof with the
Clerk of the above entitled Court.

DATED this 16th day of October, A.D. 1962.

s/ FERDINAN DéICKSON
District Judge
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