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IN THE UTAH COURT OF APPEALS

LUI ENTERPRISES,
ADDENDUM OF APPELLANT
Appellant, LUI ENTERPRISES
Vs.
Appellate Docket No. 20070149-CA

UTAH LABOR COMMISSION,
INDUSTRIAL ACCIDENTS DIVISION,

Appellee.
UTAH LABOR COMMISSION,

INDUSTRIAL ACCIDENTS DIVISION,
District Court Case No. 056909867

Plaintiff,
District Judge: Tyrone Medley
Vs.

SALOTE VUKI dba VUKI S & A TAKE
OUT CATERING,

Defendants,
LUI ENTERPRISES,
Garnishee/Defendant.
APPEAL FROM THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, JUDGE TYRONE MEDLEY

MARK E. MEDCALF T. LAURA LUI

RICHER & OVERHOLT, P.C. Attorney at Law

UTAH BAR NO. #5404 UTAH BAR NO. 10472

901 West Baxter Drive 2733 Parleys Way, #204

South Jordan, Utah 84095 Salt Lake City, Utah 84109

Telephone: (801) 561-4750 Telephone: (801) 359-8003 ILED

Attorney for Labor Commission Attorney for Lui Enterprises OURTS
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Mark E. Medcalf # 5404
RICHER & OVERHOLT, P.C.
Attorneys for Plaintiff

901 West Baxter Drive

South Jordan, Utah 84095
Telephone: (801) 561-4750

IN THE THIRD DISTRICT COURT OF THE STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

Court Address: 450 South State Street, P.O. Box 1860, Salt Lake City, Utah 84111

UTAH LABOR COMMISSION, GARNISHEE'S ANSWERS TO
INDUSTRIAL ACCIDENTS DIVISION, INTERROGATORIES FOR
CONTINUING GARNISHMENT
Plaintiff, INITIAL PAY PERIOD
V.
SALOTE VUKI dba YIKI S & A TAKE Civil No. 056909867

OUT & CATERING.
Judge Medley

Defendants.
LUI ENTERPRISES,

Garnishee.

Write your answers in the spaces provided. Attach additional sheets if necessary.

1. Are there any other Writs of Continuing Garnishment in etfect?

ANSWER: Yes O Noﬁ(

2. If yes, when will the last of them expire?

ANSWER:

3. What is the pay period to which these answers relate:

ANSWER:  Start Date D{ ﬂdﬁf’D‘Z‘ d@ S /707[' VeCe| \1/6
060135 cjf wpd oo V\_D‘%%é M} LL“ ’ gh Kgg n 114
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End Date
4. Is the Writ of Continuing Garnishment in effect on the last day of this period? (The
Writ is in effect for 120 days after the date of service on you or for 120 days after he date the
previous Writ expired, whichever is later. A Writ of Continuing Garnishment in favor of the Office
of Recovery Services or the Department of Workforce Services is effective when served on you and
continues indefinitely until fully satisfied.)
ANSWER: Yeso Noo N / A
S. (a) Do you pay the Defendant money on a periodic basis?
ANSWER: YesO No
(b) What is the pay period?
ANSWER: O Weekly; O Biweekly; O Semi-monthly; O Monthly; O Other
(c) What is the nTxt pay date?

ANSWER: N P(

6. Calculate in the table, the amount to be withheld from the Detendant. Assume you

are calculating this on the last day of the pay period for which these answers apply.

ANSWER:

(1) Gross earnings from all sources payable to the Defendant for personal services.
including salary, wages, tips, commissions, bonuses, per diem, reimbursement of’
expenses, etc. S

(2) Deductions required by law.

(a) Federal Income Tax

(b) State Income Tax

(c) Social Security Tax

A | n | s | B

(d) Medicare Tax

(e) Other amounts required by law to be deducted. (Please describe recason
for deduction). S

(3) Total deductions. Calculate and record the sum of Lines (2)(a) through (2)(e). h)

(4) Disposable earnings. Calculate and record Line (1) minus Line (3) h)

06_0135.cjl wpd 2 UFC 1995



(5) Calculate:
(a) 25° of the amount in Line (4); or, if this is a judgment for child
support, 50% of the amount of Line (4). $
(b) The difference between Line (4) and the federal minimum hourly wage
($5.15) times 30 times the number of weeks in this pay period.
For example:
Line (4) minus ($5.15 x 30 x 2 weeks)
OR
Lime (4) minus $5.15 x 30 x 4.28 weeks) $
(6) of Line (5)(a) and Line (5)(b), record the lesser amount $
(7) Amount deducted for an undisputed debt owed to you by the (check one or
both): O Plaintiff O Defendant $
(8) Total amount to be withheld. (Calculate and record Line (6) minus Line (7). S
7. Do you possess or control any other property or money in which Defendant has an
interest?
ANSWER: YesO No
8. [f yes, explain in the table below.
ANSWER:
Name and address of Nature and value of
Description of Property person with possession defendant's interest

(Add this amount to the amount calculated in the table for Question 6. You should handle the
property as directed in the Writ of Garnishment.)

9. Do you know of any other employment, income, or income-producing activities of

the Defendant?
ANSWER: YesO No

10.  Ifyes, explaintin the space below.

06_0135 ¢jl wpd 3 UFC 1995



ANSWER:

11. Do you know about any of the Defendant's other property or other debts to
Defendant?

ANSWER: YesO No

12. Ifyes, explain in the table below.
ANSWER:
Name and address of Nature and value of
Description of Property person with possession defendant's interest
13. [ served a copy of these Answers to Interrogatories on the Plaintiff ( or Plaintiff's

attorney) by:

}< First class mail

- Hand delivery

: [Address] ﬁ_f/ M) éﬁ\%}ﬁﬂ . 5 T Y078

[Date]

1 sewed a copy of this Writ of Garnishment, these Answers to Interrogatories.
Notice of Garnishment and Exemptions form, and two copies of the Reply and Request for Hearing

form on the Defendant by:

o First class mail

/é\ Hand deliver /%W
To: [Address] (ﬂ ‘f 5 /(// MDZK L/L M/ V7S
On: [Date]
15.  Iservedacopy of the Wnt of Garnishment, these Answers to Interrogatories,

06_0135 ¢jl wpd 4 UFC 1995



Notice of Garnishment and Exemptions form, and two copies of the Reply and Request for
hearing form upon the following persons other than the Defendant shown by my
records to have an interest in the property by:
O First class mail
o Hand delivery
To: [Address]
On:[Date]
16. | swear or affirm that the above statements are true to the best of my

information and belief.

Visr v Coel)

Printed Name
D (
o

Signature of the Garnishee or Garnishee's Authorized Agent

Notary Clause

(C’li's'i V LtL:x is personally known to me or presented
satisfactory proof of identity to me. After being sworn and while under oath
C Loy Vo L stated that(he or she was acting voluntarily, had read and
understood the preceding document, and that the contents were true.
C Loy Vo Lwa then signed the document in my presence.
Signed this 2" day of fﬁyio, i 2001, .
)
[ . NOTARY PUBLIC i / WA faveu
| N PATTY PASAYE Notary Pyblic J
PRz, 2001 S. MAIN - e
I ) SALTLAKE CITY, UT 84115 | My Commission Expires:
! \ 7 My Commission Expires June 6, 2006
State of Utah

06_0135 ¢jl wpd 5 UFC 1995



Mark E. Medcalf # 5404
RICHER & OVERHOLT, P.C.
901 West Baxter Drive

South Jordan, Utah 84095
Telephone: (801) 561-4750

Attomneys for Plaintift

UATFM?IM! /2 <P~

-

n o, Sta (1o L,"".lw .
UPON 7 W) W'J/
CONSTABLE newzw

nEPUT— =~

255-540b

IN THE THIRD DISTRICT COURT OF THE STATE OF UTAH

SALT LAKE COUNTY, SALT LAKE DEPARTMENT

UTAH LABOR COMMISSION,
INDUSTRIAL ACCIDENTS
DIVISION,,

Plaintiff,

V.

SALOTE VUKI dba VUKI S & A
TAKLE OUT & CATLERING,

Detfendants.
LU ENTERPRISES,

Ganrnishee.

MOTION FOR ORDER TO SHOW
CAUSE IN RE: CONTEMPT OF
COURT FOR FAILURE TO
COMPLY WITH WRITS OF
GARNISHMENT, ATTORNEY’S
FEES, COSTS OF COURT AND
OTHER RELATED ISSUES AND
ORDER

Civil No. 056909867

Judge Medley

COMES NOW, the Utah Labor Commission, by and through its counsel of record, Mark E.

Medcalf of Richer & Overholt, P.C., and hereby moves this Court pursuant to Rule 64(15}, Utah

Rules of Civil Procedure, tor an Order directing the Garnishee, Lui Enterprises, to appear before this

Court and then and there show the Court why the Garnishee should not be held in contempt of Court

for failure to comply with t!.< prior Orders of this Court and why Plaintiff should not be awarded

U6_0792.cpwpo
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judgment against said individual for the sums which Garnishee should have paid over to Plaintiff
which our information and belief is the sum of $4,360.51, plus attorney’s fees and costs of court.
In support of this Motion, Plaintiff shows the Court as follows:

FACTS

I Judgment was entered against Defendant Salote Vuki dba Vuki S & A Take Out &
Catering, by the filing of an Abstract of Award of the Utah Labor Commission with this Court on
April 27, 2005. The current outstanding amount of the judgment is $4,360.51. (See Court file.)

2. After entry of this judgment, this Court issued a Writ of Garnishment to Garnishee
Lui Enterprises, which required Garnishee to withhold any and all monies owed to said Defendant
and to submit an answer to the Writ of Garnishment within five days of the date of service..

3. On February 1, 2006, a constable served the Writ of Garnishment on Garnishee.
Despite service of this Writ of Garnishment, Garnishee has failed and refused to submit an Answer
to this Writ of Garnishment either to the Court or to the Plaintiff.

ARGUMENT

Pursuant to Rule 64(D)(i) and (j), a party pursuing collection of a judgment through
garnishment is permitted to bring before the Court appropriate motions which may charge the.
Garnishee with liability. Further, a Garnishee which fails to comply with the requirements of Rule
64(D) becomes subject to an Order to Show Cause for its failure to obey Orders of this Court.
Further, pursuant to Rule 64(D)(j), the moving party is entitled to its costs and expenses including

attorney’s fees in the event such a Motion is necessary.

06_0792.cjl.wpd 2 UFC 1995
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In this case, Garnishee has failed to obey the orders of this Court by failing and refusing to
submit a timely answer or payment either to the Court or to Plaintiff’s counsel.
CONCLUSION
Therefore, Plaintiff respectfully requests an Order of this Court to the Garnishee ordering
appearance before this Court. Plaintiff further requests an Order holding the Garishee liable for
any and all sums which should have been held and remitted to Plaintiff pursuant to the Writ of
Garnishment which on information and belief total $4,360.51. Plaintiff is also entitled to its

attorney’s fees and costs of court incurred herein.

DATED this 2%/ day of May, 2006.
RICHER & OVERHOLT, P.C.

BYWJ//AA/

Matk E. Medcalf
Attorney for Plaintiff

ORDER
Gamnishee, Lui Enterprises, is hereby ordered to appear before the Honorable Judge Medley
on the 19th day of Jyyy2006, at the hour of 8:45a.m. at the Third District Court, 450 South State
Street, Room W-48 and then and there show cause why the following Order should not be issucd:
1. Why Garnishee, Lui Enterprises should not be liable to Plaintiff for any sums which

Garnishee should have withheld and remitted to Plaintiff which on information and belief totals

$4,360.51;

06_0792.cjl wpd 3 UFC 1995
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~-

Why an Order should not be issued against Gamishee for attorney’s fees and costs

of court incurred hercin; and

3. Why Garnishee should not be held in contempt of court for failure to respond to prior

Orders of this Court.
DATED this day of May, 2006.

BY THE COURT:

Honorable Tyrone E. Medley

Serve:
Lui Enterprises

1465 South State #10
Salt Lake City, Utah 84115

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing document was mailed in the

United States Mall, first class, postage prepaid this day of May, 2006, to the following:
Salote Vuki

1649 E. Nichole Circle

Sandy, Utah 84093

06_0792.cjl.wpd 4 UFC 1995
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LUI ENTERPRISES

1465 S. State Street #10 TN e I

Salt Lake City, Utah 84115
Telephone: (801) 487-6269

Garnishee
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
UTAH LABOR COMMISSION,

INDUSTRIAL ACCIDENTS DIVISION,
Plaintiff,
VS.

SALOTE VUKI dba VUKI S & A TAKE
OUT & CATERING,

Defendants.
LUI ENTERPRISES,

Garnishee

OPPOSITION TO PLAINTIFF’S
MOTION FOR ORDER TO SHOW
CASE IN RE: CONTEMPT OF COURT
FOR FAILURE TO COMPLY WITH
WRITS OF GARNISHMENT,
ATTORNEY’S FEES, COSTS OF
COURT AND OTHER RELATED
ISSUES AND ORDER

Civil No. 056909867

|

Judge Tyrone Medley

Garnishee, LUl ENTERPRISES, INC., hereby files its OPPOSITION TO
PLAINTIFF’S MOTION FOR ORDER TO SHOW CASE IN RE: CONTEMPT OF
COURT FOR FAILURE TO COMPLY WITH WRITS OF GARNISHMENT,

ATTORNEY’S FEES, COSTS OF COURT AND OTHER RELATED ISSUES AND

|

VUKI,SALOTE

lI

VD20389181

laintiff's motion for order to show caus

)

Opposition to

ORDER. Garnishee concedes that it was served with a Writ of Garnishment. However, since

056909867



Defendant has never been on Gamnishee’s payroll and receives no compensation of any kind from
Garnishee, Garnishee erroneously assumed it did not need to respond to the Writ of Garnishment
since there were no wages or property to garnish.

In February, 2005, Garnishee incorporated in the State of Utah. However, the
incorporator and President of Lui Enterprises was not a resident of the State of Utah but intended
to relocate to Utah in the near future. In the process of incorporating Garnishee became familiar
with the requirements of incorporation, namely that Utah Code Ann § 16-10a-202 required an
initial registered office and registered agent be listed in the article of incorporation. Furthermore,
§ 16-10a-501 required that the resident agent be an individual who resides in the State of Utah.
The President of Lui Enterprises was not a resident of the State of Utah and therefore did not
meet the necessary requirements for incorporating Lui Enterprises. However, Defendant was a
resident of the State of Utah and as the mother in law of the President of Lui Enterprises agreed
to be the initial resident agent of Lui Enterprises without any compensation. That it why
Defendant’s name appears as the initial resident agent of Lui Enterprises. Attached is a copy of
the Answer to Writ of Garnishment issued by this Court which states under oath that Defendant
has never been an employee of Garnishee and does not, and never has, received any
compensation from Gamishee for her role an the initial Resident Agent of Lui Enterprises. The

original has been filed with the Court. Since a responsive document has been filed with the

Opposition
Utah Labor Commission v. Salote Vuki dba, et al.
Page 2



Court showing that there are no wages or property to be garnished by Lui Enterprises, Garnishee
requests that the Court deny Plaintiff’s Motion for Order to Show Cause as moot.

Garnishee’s refusal to file any document in response to the Writ of Garnishment was not
an intentional wilful act on the part of Garnishee. Garnishee’s failure to file any document was a
misunderstanding on Garnishee’s part that nothing need be filed since Defendant did not receive
any compensation from Gamnishee. Plaintiff’s request for attorney fees and costs should be
denied.

DATED this ;,2 é! day of April, 2006.

LUI ENTERPRISES

i oL

Olisi Lui
President, Lui Enterprises

Opposition
Utah Labor Commission v. Salote Vuki dba, et al.
Page 3
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Mark E. Medcalf # 5404
RICHER & OVERHOLT, P.C.
Attorneys for Plaintiff

901 West Baxter Drive

South Jordan, Utah 84095
Telephone: (801) 561-4750

IN THE THIRD DISTRICT COURT OF THE STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

Court Address: 450 South State Street, P.O. Box 1860, Salt Lake City, Utah 84111

UTAH LABOR COMMISSION, GARNISHEE'S ANSWERS TO
INDUSTRIAL ACCIDENTS DIVISION, INTERROGATORIES FOR
CONTINUING GARNISHMENT
Plaintiff, INITIAL PAY PERIOD
v,
SALOTE VUKIdba YIKI S & A TAKE Civil No. 056909867

OUT & CATERING,
Judge Medley
Defendants.

LUI ENTERPRISES,

Garnishee.

Write your answers in the spaces provided. Attach additional sheets if necessary.

1. Are there any other Writs of Continuing Garnishment in eftect?
ANSWER: Yes O No}(

2. If yes, when will the last of them expire?
ANSWER:

3. What is the pay period to which these answers rdate

ANSWER:  Start Date o DC’]%HWDL ()@g /’)OyL /’€C€I !/6
06_0135 ¢jf wpd o M%& 9\ M nOV
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End Date _
4. Is the Writ of Continuing Garishment in effect on the last day of this period? (The
Writ is in effect for 120 days after the date of service on you or for 120 days after he date the
previous Writ expired, whichever is later. A Writ of Continuing Garnishment in favor of the Office
of Recovery Services or the Department of Workforce Services is effective when served on you and
continues indefinitely until fully satistied.)
ANSWER: Yesa Noo N / A
5. (a) Do you pay the Defendant money on a periodic basis?
ANSWIER: YesO No
(b) What is the pay period?
ANSWER: 0O Weekly; U Biweckly; O Semi-monthly; @ Monthly: G Other
(c) What is the nrxl pay date?

ANSWER: N

0. Calculate in the table, the amount to be withheld from the Defendant. Assume you

are calculating this on the last day of the pay period for which these answers apply.

ANSWIIR:

(1) Gross earnings from all sources payable to the Defendant for personal services,
including salary, wages, tips, commissions, bonuses, per diem. retmbursement of
expenscs. elc. S
(2) Deductions required by law.

(a) Federal Income Tax $

(b) State Income Tax $

{¢) Social Security Tax 5

{d) Medicare Tax b

(¢) Other amounts required by law to be deducted. (Please describe reason

tor deduction). $
(3) Total deductions. Calculate and record the sum of Lines (2)(a) through (2)(c). $
(4) Disposable carnings. Calculate and record Line (1) minus Line (3) $

06_0135.cjt wpd 2 UEC 1995



(5) Calculate:

(a) 23% of the amount in Line (4); or, if this s a judgment for child
support, 30% of the amount of Linc (4). $

(h) The difference between Line (4) and the federal minimum hourly wage
($3.13) times 30 umes the number of weeks in this pay peniod.
For example:

Line (4) minus ($5.15 x 30 x 2 weeks)

OR
Line (4) minus $5.15 x 30 x 4.28 weceks) h
(6) of Line (5)(a) and Line (5)(b). record the lesser amount $

{7y Amount deducted for an undisputed debt owed 1o you by the (check one or

both): T Plainiff O Defendant $
(8) Total amount to be withheld. (Calculate and record Line (6) minus Line (7). $
7. Do you possess or control any other property or money in which Defendant has an
interest?

ANSWER: Yes T  No

8. If yes, explain in the table below.
ANSWER:
Name and address of Nature and value of
Description of Property person with possession defendant's interest

(Add this amount to the amount calculated in the table tor Question 6. You should handle the
property as directed in the Writ of Gamishment.)

9. Do you know of any other employvment, income, or income-producing activitics of
the Defendant?

ANSWER: YesO  No

10. I yes, explaintin the space below.

06_0135.cl wpd 3 UFC 1995



ANSWER:

1. Do you know about any of the Defendant's other property or other debts to
Defendant?
ANSWER: YesO No
12. Ifyes, explain in the table below.
ANSWER:
Name and address of Nature and value of
Description of Property person with possession defendant's interest
3. I served a copy of these Answers to Interrogatories on the Plaintiff ( or Plantiff's

attorney) by:

X First class mail
O Hand delivery
To: [Address] ?fZZ uf t;_ﬂ&ékﬂ )ﬁ 3 4/7 f(/[)?d

On: [Date]
14. I sencd a copy of this Writ of Garnishment, these Answers to Interrogatories,

Notice of Garnishment and Exemptions form, and two copies of the Reply and Request for Hearing

form on the Defendant by:

First class mail

’fi,mfj:‘;ll,"f“w&% 6 M tholy Z/L gg@[ Vel LE:

On:  [Date]
15.  Iserved acopy ofthe Writ of Garnishment, these Answers to lnterrogatones,

06_0135 ¢jt wpd 4 UFC 1995



Notice of Garnishment and Exemptions form, and two copies of the Reply and Request for
hearing form upon the following persons other than the Defendant shown by my
records to have an interest in the property by:

a First class mail

a Hand delivery

To: [Address]

On: [Date]

16. | swear or affirm that the above statements are true to the best of my

information and belief.

205 v lu)

Prmted Name

Signature of the Garnishee or Garnishee's Authorized Agent

Notary Clause

Clisi V Ly is personally known to me or presented
salisfactory proof of identity to me. After being sworn and while under oath
& o) V Loy stated that@or she"was acting voluntarily, had read and
understood the preceding document, and that the contents were true.
Clhsy V Loa then signed the document in my presence.

Signed this 20m™ day of Alm 1 ‘ 200L,.

Ty NoTARVRUBLC | /&wﬁi%u%~

PATTY PASAYE Notary P@lc
2001 S. MAIN My C £
SALT LAKE CITY, UT 84115 y Commission Expires:
4 My Commussion Expires June 6, 2006
State of U_ta_n___
06_0135 cjt wpd 5
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Mark L. Mcdcalf # 5404
RICHER & OVERHOLT, P.C.
Attorneys for Plaintiff

901 West Baxter Drive

South Jordan, Utah 84095
Telephone: (801) 561-4750

IN THE THIRD DISTRICT COURT OF THE STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

Court Address: 450 South State Street, P.O. Box 1860, Salt Lake City, Utah 84111

UTAH LABOR COMMISSION, GARNISHEE'S ANSWERS TO
INDUSTRIAL ACCIDENTS DIVISION, INTERROGATORIES FOR
CONTINUING GARNISHMENT--
Plantitt, SUBSEQUENT PAY PERIODS
V.
SALOTE VUKI dba YIKI S & A TAKE Civil No. 056909867
OUT & CATERING,

Judge Medley
Defendants.

LUI ENTERPRISES,

Garnishee.

Write your answers in the spaces provided. Attach additional sheets if necessary.

1. What is the pay period to which these answers relate”?
ANSWER: l DCF@)’\CMH‘I’ dO@Q hOVL
Start Date: M! A V@CZ V‘e W
End Date: }’[‘-(6«5
2. Is the Writ of Continuing Gamnishment in effect on th«. ldbl day of this period”? (The

Writ is in cffect for 120 days after the date of service on you or for 120 days after he date the

06_0135 cjt.wpd UFC 1995



previous Writ expired, whichever is later. A Writ of Continuing Garnishment in favor of the Office
of Recovery Services or the Department of Workforce Services is effective when served on you and
continues indefimtely until fully satisfied.)

ANSWER: YesD NoO

3. Calculate in the table, the amount to be withheld from the Defendant. Assume you

are calculating this on the last day of the pay period for which these answers apply.

ANSWER:
(1) Gross carnings from all sources payable to the Defendant for persenal services,
including salary, wages, lips, comniissions, bonuses, per diem, reimbursement of
expenses, clc. $
(2) Deductions required by law.
{a) FFederal Income Tax h)
(b) State Income Tax $
(¢) Social Secunity Tax $
(d) Medicare Tax $
(¢) Other mmounts required by law to be deducted. (Please describe reason
for deduction). $
{3) Total deductions. Calculate and record the sum of Lines (2)(a) through (2)(e). S
(4) Disposable earnmgs. Caleulate and record Line (1) minus Line (3) 3
(3) Calculate:
(a) 23% of the amount in Line (4); or, if this is a judgment for child
support, 50% of the amount of Line (4). $
(b) The difference between Line (4) and the federal minimum hourly wage
($5.15) times 30 umes the number of weeks in this pay period.
For example:
LINE (4) minus ($5.15 x 30 x 2 weeks)
OR
LINE (4) minus $5.15 x 30 x 4.28 weeks) S
(6) of Line (3)(a) and Line (5)(b). record the lesser amount h)
(7} Amount deducted for an undisputed debt owed to you by the (check one or
both): O Plaintiff O Delendant $

06_0135.¢jl wpd 2 UFC 1995



(8) Total amount to be withheld. (Calculate and record Line (6) minus Line (7). $

4. [ served a copy of these Answers to Interrogatories on the Plaintiff ( or Plamnuft's

attorney) by:

x First class mail

0O Hand dchvcrv

To: [Address] w W pﬂ (T UZ/ (ﬁ;oyr
On: {Datc] A’M (/

I served a copy of t{ns \znt of Garnishment, these Answers to Interrogatories, Notice of

Garnishment and Exemptions form. and two copies of the Reply and Request for Hearing torm on
the Defendant by:

o First class mail

){ Hand delivery
To: [Address| g 2 (3 Q\Ag\é
On: [Date]

acopy of the Writ ot (mrmshmun, these Answers to Interrogatories, Notice of Garnishment

{ served

and Exemptions form, and two copics of the Reply and Request for hearing form upon the
following persons other than the Defendant shown by my records to have an interest
in the property by:

8] First class mail

0 Hand delivery

To: [Name]

To: [Address|

On: [Date]

5. Fswear or affirm that the above statements are true to the best of my information and

Dlisi V -\

Printed Name

belief.
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Signature of the Gamishee or Garnishee's Authorized Agent
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CERTIFICATE OF MAILING

[ hereby certify that a true and correct copy of the foregoing OPPOSITION TO
PLAINTIFF’S MOTION FOR ORDER TO SHOW CAUSE IN RE: CONTEMPT OF
COURT FOR FAILURE TO COMPLY WITH WRITS OF GARNISHMENT,
ATTORNEY’S FEES, COSTS FO COURT AND OTHER RELATED ISSUES AND
ORDER was served by mailing the same, first-class, postage prepaid, this :;_ day of July,
2006, to:

MARK E. MEDCALF, #5404

RICHER & OVERHOLT, P.C.

Attorney for Plaintiff

901 West Baxter Drive
South Jordan, UT 84095 7Y -




Mark E. Medcalt #5404
RICHER & OVERHOLT, P.C.
901 West Baxter Drive

South Jordan, Utah 84095
Telephone: (801) 561-4750

Attorneys for Plamntiff

INTHE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF UTAH

SALT LAKE COUNTY, SALT LAKE DEPARTMENT

UTA LABOR COMMISSION, . MEMORANDUM IN OPPOSITION
INDUSTRIAL ACCIDENTS . TO GARNISHEE/DEFENDANT’S
DIVISION, . MOTION TO SET ASIDE
i JUDGMENT
Plaintift,

Civil No. 056909867
Judge Medley
SALOTE VUK dba VUKI S & A
TAKE OUT & CATERING.,
Defendant,

LUIENTERPRISES,

Garnishee/Defendant.

Comes now Plaintiff, by and through its counsel of record Mark E. Medcalf of Richer &
Ovcerholt, P.C., and hereby submits this Memorandum in Opposition to the Garnishee/Defendant’s

Motion to Set Aside Judgment.

U6 1512.cil.wpd
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L. Lui Enterprises is a Utah Corporation and its President 1s Olist Lui. A copy of the
Utah Department of Corporations printout evidencing these facts is attached hercto as Exhibit “A”
and mcorporated herem by this reference.
2. Lui Enterprises was served with a Writ of Wage Garnishiment to attach the wages of
his mother-in-law, Salote Vuki. The Writ was served on Lui Enterprises by service on Olist Lu
personally on February 1, 2000, A copy of the Return of Service is attached hereto as Exhibit “B™.

3. The Garnishee/Defendant failed to answer the Writ of Garnishment and Plaintiff
arranged for the issuance of a Garnishee Order to Show Cause on April 25, 2000. (See Court
docket.) Thereafter, on April 27, 2006 Garnishee/Detendant filed a answer to the Garnishment and
an Opposition to the Motion for Order to Show Causc.'

4. On June 15, 2006 a new Order to Show Cause was issued scheduling a hearing for
July 19, 20006. This Order to Show Cause was successfully served on the Garnishee/Detendant
through personal service on the president Olisi Lui on June 21, 2006. A copy of the Return of
Scrvice is attached hereto as Exhibit “C” and incorporated herein by this reference.

S. The Return of Service was tiled with the Court and the hearing was scheduled on the
Court docket on June 26, 2006.

0. The hearing was held on July 19, 20006 as stated in the Motion for Order to Show

Causc personally served on Olisi Lut and as noted on the Court docket.

Plamudi” was never able 1o obtam service of the Order to Show Cause of April 250 2000 on the
Garnshee/Delendant. The {filing ol the Answer m Opposition was presumably the tesult of Plamtit simuttoncousiv maahne
contes ol the documents 1o the Garmishee and to the Defendant, s mother-in-taw

0b_1512 ¢}l wpd 2



ARGUMENT
GARNISHEE/DEFENDANT HAS NOT SATISFIED THE
REQUIREMENT OF SHOWING EXCUSABLE NEGLECT
Under Rule 60(b) Utah Rules of Civil Procedure, a party is required to make a showing of

reasonable justification for failure to timely respond and defend an action. Such excuse must

constitute excusable neglect. The Board of Education of Granite School District v. Cox 384 P.2d

806 (Utah 1963). In the present matter the Defendant has failed to show excusable neglect. On the
contrary, his neglect, if anything, is totally inexcusable. The President of the Garnishee/Defendant,
Olisi Lui, was personally served with the Writ of Garnishment which is at issuc herein. This s
evidenced by the Return of Service. It is also evidenced by his own pro se opposition filed with the
Court where on Page 2 he admits “Garnishee erroneously assumed that it did not need to respond
to the writ of garnishment . . ..7

Thercafter the Garnishee was served with an Order to Show Cause on June 21, 20006.
Service was personal on the president Olisi Lui. The document clearly schedules a hearing for July
19, 2006.

[n the present Memorandum in Support of Motion to Set Aside Olisi Lutargues that he asked
his wife (Laura Lui. a licensed Utah attorney and attorney working for the State Attorney General’s
Office and former counsel in the present action) to review the Court docket one week prior to the
scheduled hearing. This review would have occurred somewhere on or about July 12.2006. 1f such

areview was in fact conducted, the docket would have mdicated by an entry dated June 26, 20006

that there was i fact a hearing scheduled for July 19, 20006.

(OS]
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There was no communication between Plaintiff’s counsel and the Garnishee/Defendant and
as a result it cannot be argued that Plaintiff’s counsel granted any extension or engaged in any
course of conduct whatsoever which would lead the Garnishee/Detendant to believe that he did not
need to appear at the scheduled hearing.

In The Board of Education case cited above a Defendant attempted to set aside a default

tudgment based upon the fact that he misunderstood the Summons served upon him and believed
it to be madequate. This seems to be the argument made by Olist Lur i the present case. In
response to this argument the Supreme Court of Utah stated as follows:

The summons is self explanatory to anyone who can read, and this excuse 1s 50
unrcalistic that the trial judge was not compelled to accept it. Id. at 808.

In this case the Order to Show Causc served on Olist Lui personally 1s clear and
unambiguous. It commands him to appear in court on a date certain. His failure to do so is
inexcusable neglect.

Further, a defendant’s obligation to show some “excusable” neglect is rather significant. ‘The
Utah Supreme Court has ruled that illness alone is not a sufficient excuse to constitute excusable

neglect. Warren v. Dixon Ranch Co., 260 P.2d 741 (Utah 1953). Similarly, the Supreme Court has

ruled that inconvenience or press of personal or business affairs does not constitute excusable

neglect. Valley Leasing v. Houghton, 661 P.2d 959 (Utah 1983). In this case the defendant’s

exeuse does not rise to the level of illness or press of personal affairs. [is only excusce 1s that he
apparently did not read the Order to Show Cause served upon him even though his attorney/wife

reviewed the docket a week prior to the scheduled hearing which act would have vertiied the

06_1512 ¢jl wpd 4



scheduled hearing. While the Garnishee/Defendant may be guilty of neglect, he has certamly shown

NG CXCUSC.

MERITORIOUS DEFENSE IS NOT A RELEVANT ISSUE

Whether or not a defendant has a meritorious defense to an action is no longer a factor to be

considered in Motions to Set Aside Judgment. Larsen v. Collina. 684 P.2d 32 (Utah 1984).

Conscquently, Mr. Lui’s allegations that no moneys were owed on the underlying Garnishment are
relevant. However, these are issues which the Plaintiff does not concede.

In the underlying Labor Commission action there was a co-defendant named Ana Vea who
1s another relative of Defendant Salote Vuki. Subsequent to entry of Judgment she was deposed and
miormed that “While the original business had closed, Salote Vuki was opening a new Polynesian
barbeque in a strip mall north of a Mexican restaurant north of a McDonald’s on the cast side of
State Street i the arca of 1400 to 1700 South State.” When that business opened | went i
personally to buy lunch and found Defendant Salote Vuki working behind the counter. [t was at this
time issued the Garnishment in question.

The reality of what is going on is clear. Salote Vuki has opened a new business. Because
ol Judgments entered against her she is using her son-in-law as a straw man between her and her
creditors. While it is difficult to fault family for standing together it is not a situation m which the
Plaintiff needs to accept.

CONCLUSION

The Garshee'Defendant had ampie notice of the hearmg. The GarmsheerDefendant cnosc

not o appear despite having the assistance ot his attorney/wife/former counscl. Laura Lur. Fhe

06 1512 ¢jf wpd 5



Garnishee/Defendant chose not to appear despite an actual check of the Court docket which would
have confirmed the scheduling of the hearmg. The Garnishee/Detendant has not shown excusable
neglect and the Garnishee Judgment should stand.

DATED this 3 day of October, 2006.

RICHER & OVERHOLT. P.C.

o Lo e

Mark E. Medcalf
Attorney tor Plamui{t

CERTIFICATE OF MAILING

[ hereby certify that on the _(§ day of October, 2006 I caused a true and correct copy of the
forcgoing document to be placed in the U.S. mail, postage prepard and addressed as follows:

Filia H. Uipi
313 East 900 South
Salt Lake City, Utah 84115

Salote Vuki
1649 Last Nichole Circle
Sandy, Utah 84093

O
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Mark B, Medeall 7t 5404
RICHER & OVERHOLT, P.C.
901 West Baxter Drive
South Jordan, Utah 84095
Telephone: (801) 561-4750

SO
(S X £ LS

Attorneys for Plaintif!

INTHE THIRD DISTRICT COURT OF THE STATE OF U'EARL

SALT LAKE COUNTY, SALT LAKE DEPARTMENT

UTAH LABOR COMMISSION, MOTION FOR ORDIER TO SHOW
INDUSTRIAL ACCIDENTS ' CAUSE IN RE: CONTEMPT OF
DIVISION,, COURT FOR FAILURE TO
i COMPLY WITH WRITS OF
Plaintift, i GARNISHMENT, ATTORNEY’S
i FRES, COSTS OF COURT AND
OTHER RELATED ISSUES AND
ORDER
SALOTE VUK dba VUKI S & A
TAKE QUT & CATERING,
Civil No. 056909867

Defendants.
LUIENTERPRISES, Judge Medley

Garmnishee.

L S L
Pl ehente gm S0

COMES NOW, the Utah Labor Commission, by and through its counscl of record, Mark 15,
Medealf of Richer & Overholt. P.C.Land hereby moves this Court pursuant to Rufe 04(101 Litak
Rules of Civil Procedure, foran Order directing the Garnishee, Lut Enterprises, to appear before this

Courtand then and there show the Court why the Garnishee should not be held in contempt of Court

for failure to comply with the prior Orders of this Court and why Plaintiff should not be awarded

GG D792 e wpd
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2. Why an Order should not be issued agamst Garnishee for attorney’s fees and costs
of court incurred herein; and
3. Why Garnishee should not be held in contempt of court tor fatlure to respond to prior
Orders of this Court.
DATED this _ day of May, 2000.
BY THE COURT:

¢

“

Serve:

Lut Enterprises
1465 South State #10
Salt Lake City, Utah 84115

CERTIFICATE O MAILING

I 'hereby certify that a true and correct copy of tl}c forcgoing document was mailed m the
United States Mail, first class, postage prepaid this _>7<£ day ol May, 2000, to the following:
Salote Vuki

1649 5. Nichole Circle
Sandy, Utah 84093
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CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing

ADDENDUM OF APPELLANT LUI ENTERPRISES was served by mailing
the same, first class postage prepaid, this 30" day of October, 2007, to the
following:

MARK E. MEDCALF #5404
RICHER & OVERHOLT, P.C.
901 West Baxter Drive

South Jordan, Utah 84095

UTAH LABOR COMMISSION, INDUSTRIAL ACCIDENTS DIVISON
JOYCE SEWELL, Director

160 E.300 South

3rd Floor

Salt Lake City, Utah 84111

UTAH LABOR COMMISSION,
SHERRIE M. HAYASHI, LABOR COMMISSIONER
160 E.300 South

3rd Floor
Salt Lake City, Utah 84111

DAVID GEARY

Utah Attorney General

160 East 300 South

6" Floor

Salt Lake City, Utah 84111




Docker #397611 CONSTABILE'S RETURN Case/Judge: 056909867 M
SALOTE VUK] DBA

. ORSON MADSEN
being first duly sworn on oath and say: | am a duly appointed Deputy Constable, SALT LAKE County, State of UT, a citizen of the

United States over the age of 21 years at the time of service herein, and not a part of or interasted in the within action.

| received the within and hereto annexed,
MOTION FCOR ORDER TO SHOW CAUSE
IN RE: CONTEMPT
FOR FAILURE TO COMPLY

on June 15, 2006 , and served the same upon
LUI ENTERPRISES

a within named Witness in said article(s) by serving a true copy of said article(s) for the witness with

OLISI LU (PRESIDENT)
a person of suitable age and discretion there residing at
1465 S STATE ST. #10, SALT LAKE CITY

his/her usual place of BUSINESS, on dJune 27, 2006

Ifurther certify that at the time cf service of the said article(s), | endorsed the date and place of service and added my name and
official title thereto.

on June 21, 2006

Deputy Si. 802
ROBERT J. REITZ, CONSTABLE. SALT LAKE Countv
7026 SOUTH COMMERCE PARK DR. SUITE -3, MIDVALE, UT 84047, 801-255-5468

MILEAGE CHARGE: 6.00
SERVICE CHARGES: 15.00
TOTAL CHARGES: $21.00
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