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sentencing authority of tribes.207 In the new regime, Tribes
that take specific steps to ensure due process protections
(having law-trained judges, providing effective assistance of
counsel to the accused, and publishing rules of procedure) may
exercise enhanced sentencing authority of up to three years per
offense.208 This measure illustrates both the desire of Congress
to build the institution of the tribal judiciary and the
willingness of Congress to ensure protection of the due process
and liberty concerns of those who come under tribal criminal
jurisdiction.

Similarly, the tribal jurisdiction provisions of VAWA
amend the Indian Civil Rights Act's definition of the powers of
self-government of tribes in clear language that avoids the
pitfalls of the Court's ill-defined search for those powers that
are necessary to self-government in the Court's inconsistent
estimation.209 The new law clarifies that "the powers of self-
government of a participating tribe include the inherent power
of that tribe, which is hereby recognized and affirmed to
exercise special domestic violence jurisdiction over all
persons."210 The amendments represent Congress's express will
and judgments regarding what powers are encompassed within
the powers of self-government and further, what powers qualify
as inherent powers of tribal authority.

The Court's failure to identify and apply objective,
predictable standards in this field-or give adequate guidance
to Congress and Tribes about the scope of their powers-is
reason enough for the courts to stop second-guessing
Congress's policy-making in this realm. The relationship
between the federally-recognized tribes and the federal
government is a government-to-government relationship and
rests in large part on negotiated government-to-government
agreements. The political question doctrine suggests that when
the judiciary is presented with questions affecting the
relationship with foreign powers, the "judicial department ...
follows the action of the political branch."211 For the Court to
strike down the tribal jurisdiction provisions enacted in VAWA

207. Id.
208. Id.
209. Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4,

127 Stat. 54 (codified as amended in scattered sections 42, 25, 22, and 18 U.S.C.).
210. Id. § 121.
211. United States v. Lee, 106 U.S. 196, 209 (1882).
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would similarly represent an intrusion upon the legislature's
prerogatives in managing Indian affairs.

3. The Need for Political Accountability

As Garcia suggests, a third important consideration for
evaluating the comparative institutional competency of the
courts and Congress is the extent to which the sensitive
sovereignty questions are policy issues that ought to be
resolved by politically accountable actors rather than insulated
and unaccountable courts. 212 The question of whether non-
Indians may be subject to any tribal criminal process involves
weighing constitutional and other legal and prudential values.
Not only are the tribal rights at stake, but also the rights of
potential defendants. The question presents a mix of policy,
political, and legal questions and requires a balancing of
majority-minority interests that ought to be made by politically
accountable actors.

In administrative law, the desire to ensure that politically
accountable actors make critical policy determinations is one
justification for the courts' fundamental obligation to defer to
the statutory interpretation of an agency. 213 As Professor Paul
Horwitz has argued, when courts defer to "other actors, courts
open up a space for shared legal and constitutional
interpretation by other actors who may be closer to the facts on

212. See Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 545-46
(1985) (rejecting the ability of "an unelected federal judiciary" to define the nature
and extent of governmental functions by deciding "which state policies it favors
and which ones it dislikes").

213. See Chevron, U.S.A., Inc. v. Nat'l Resources Def. Council, Inc., 467 U.S.
837, 866-67 (1984) (explaining that agencies are in a better position to resolve
"competing views of the public interest" due to their indirect political
accountability). In discussing the democratic legitimacy argument advanced in
Chevron in support of court deference to agency interpretations of statutes where
delegation of authority may be implicit, the authors note a three-prong rationale
in favor of deference: (1) courts may not substitute their own interpretation of a
statutory provision if the agency's interpretation is reasonable, (2) agencies may
have experience and expert judgment necessary to reconcile conflicting policies,
and (3) agencies have greater political accountability than courts because the
executive is accountable. William N. Eskridge & Lauren E. Baer, The Continuum
of Deference: Supreme Court Treatment of Agency Statutory Interpretations from
Chevron to Hamdan, 96 GEo. L.J. 1083, 1086 (2008). They note that where
agencies, as politically accountable actors, then, "fill[ ] the statutory gap in a
reasonable way, 'federal judges-who have no constituency-have a duty to
respect legitimate policy choices made by those who do."' Id. at 1087 (citing
Chevron, 467 U.S. at 865-66).
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the ground. Thus, deference allows courts to bring
responsiveness into the law by taking themselves out of the
equation."214 Deference, of course, "is not the same thing as
agreement."215 The divergence between the judicial and
Congressional approaches to inherent tribal sovereignty over
the last generation is a perfect illustration of the imperative to
defer to politically accountable actors on sensitive decisions of
sovereignty.

While Congress has signaled an interest in building tribal
capacity, in recent decades courts have consistently diminished
the scope of inherent tribal sovereignty. 216 The focus of federal
Indian policy as articulated by Congress, and indeed by the
executive, has been toward enhanced tribal self-
determination.217 Current federal Indian advocates describe a
move toward a policy not just of self-determination but also of
nation building, emphasizing the development of tribal
institutions and tribal participation in the American polity.218

At the same time that Congress has pursued this agenda of
strengthening tribes and tribal capacity, the Court has
upended the traditional presumptions in favor of tribal
authority without express divestiture and developed a theory of
implicit divestiture. 219 It thus appears, as some have charged,

214. Horwitz, supra note 25, at 1066.
215. Id. at 1075. Professor Paul Horwitz's explanation of deference as a

prudential tool in decision-making defines deference as involving "a decision-
maker (Dl) setting aside its own judgment and following the judgment of another
decision-maker (D2) in circumstances in which the deferring decision-maker, Dl,
might have reached a different decision." Id. at 1072.

216. See generally Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978)
(Indian tribes do not have criminal jurisdiction over non-Indians absent express
delegation from Congress); Strate v. A-1 Contractors, 520 U.S. 438 (1997) (tribe
did not have adjudicatory jurisdiction over a vehicle accident on tribal land);
Nevada v. Hicks, 533 U.S. 353, 358-359 (2001) (tribal ownership of land is not
sufficient to assert tribal regulatory jurisdiction over nonmembers); Atkinson
Trading Co. v. Shirley, 532 U.S. 645, 653 (2001) ("An Indian tribe's sovereign
power to tax-whatever its derivation-reaches no further than tribal land.").

217. See Pub. L. No. 93-638, 88 Stat. 2203 (1975) (codified as amended at 25
U.S.C. § 450-458); Pub. L. No. 103-413, tit. III, 108 Stat. 4270 (1994) (codified at
25 U.S.C. § 450a, 458aa et seq.). See generally Robert A. Williams, Jr., The
Algebra of Federal Indian Law: The Hard Trial of Decolonizing and
Americanizing the White Man's Indian Jurisprudence, 1986 WIS. L. REV. 219
(1986).

218. See generally Matthew L.M. Fletcher, Tribal Membership and Indian
Nationhood, 37 AM. INDIAN L. REV. 1, 15-17 (2012-2013).

219. See Brendale v. Confederated Tribes and Bands of Yakima Indian Nation,
492 U.S. 408, 451-52 (1989).
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that the Court has attempted to effect a change in federal
Indian policy by judicial fiat that flies in the face of the
traditional role of Congress as the politically accountable
policymaker. 220

Thus, even as the tribes and the federal government have
pursued an enhanced government-to-government relationship
and the political branches have expressed repeated
commitment to the continuing vitality of the federal-tribal
trust relationship, the federal common law of inherent tribal
authority has not kept up with-indeed, appears at odds
with-this shift by the politically-accountable branches.
Professor Frickey and others have observed that "the Court has
gradually undertaken a broader role . .. displacing the primary
congressional responsibility for Indian affairs with a judicial
attempt to address contemporary contextual dilemmas in
federal Indian law on a case-by-case basis."221 Professor
Frickey assesses the Court's performance in the policymaking
role in federal Indian law as "quite poor[ ]" and summarizes the
judicial intrusion as having:

produced incoherent doctrinal compromises, jettisoned the
longstanding institutional understandings in the field in
favor of an ill-defined judicial role, and destroyed practical
incentives for congressional and negotiated solutions to the
myriad of invariably differentiated local problems of tribal
relations with states, local governments, and nonmembers.
Rather than moving the field toward sounder structural,
normative and practical moorings, the Court has left the
law in a mess, done little to promise effective solutions to
practical problems, and been more normatively concerned
about undermining tribal authority to protect nonmembers
than about promoting a viable framework for tribal
flourishing in the twenty-first century. 222

While there is much to criticize in Congress's approach to

220. See Frickey, Malaise of Federal Indian Law, supra note 34, at 8; Getches,
supra note 12, at 1573 (arguing that, more recently, the Court has based its
Indian law decisions on the basis of the "Justices' subjective notions of what the
Indian jurisdictional situation ought to be"); Deloria & Newton, supra note 21, at
72-73 (citing inconsistency between the Court's historical deference to
congressional Indian law policy and its holding in Duro).

221. Frickey, Malaise of Federal Indian Law, supra note 34, at 8.
222. Id.
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tribal sovereignty, Congress is at least politically accountable
for its missteps and has some incentive to correct them.

Our constitutional scheme is, of course, willing to tolerate
departures from democratic norms of political accountability to
ensure that minority rights are protected against majoritarian
over-reaching. 223 A primary role of the judiciary within the
system of checks and balances is to serve as an apolitical,
counter-majoritarian check to protect minority interests and
curb legislative abuses.224 One terrible risk in emphasizing the
legislative role in deciding questions of inherent tribal
authority is the danger of subjecting the tribal population of
minority interests to popular will. As the debate of the VAWA
provisions demonstrated, tribes are vulnerable targets of
prejudice and mistrust. Still, even if the question of the bounds
of inherent tribal authority rests with the courts, the plenary
power of Congress looms large.

In the inherent tribal authority context, however, the
Court appears to have enacted its prejudices against the
minority interests of tribes at a significant cost to tribal
interests in public order.225 Whereas Congress must account for
the way it strikes a balance of the competing interests at issue,
the Article III tenure and salary protections for federal judges
are designed to insulate them from exactly this kind of
accountability for their decisions. 226 Indeed, when Congress
acts, it is politically accountable not only for the practical
consequences of its legislation for non-Indians but also for its
judgment about the constitutionality of its own authority to act

223. See, e.g., W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943)
("The very purpose of a Bill of Rights was to withdraw certain subjects from the
vicissitudes of political controversy, to place them beyond the reach of
majorities."); see also Chambers v. Florida, 309 U.S. 227, 241 (1940) (Courts are
"havens of refuge for those who might otherwise suffer because they are helpless,
weak, outnumbered, or because they are nonconforming victims of prejudice and
public excitement."); Michael J. Klarman, Rethinking the Civil Rights and Civil
Liberties Revolutions, 82 VA. L. REV. 1, 67 (1996).

224. See THE FEDERALIST No. 78 (Alexander Hamilton) (describing the courts
as "bulwarks of a limited Constitution against legislative encroachments").

225. See Getches, supra note 12, at 1573. One potential objection to this
argument is that the minority rights to be protected are those of individual
criminal defendants, rather than the rights of the tribes. However, non-Indians
are not minorities in this country, and there is little reason to think that Congress
will impinge too greatly on the rights of the majority of its non-Indian
constituents to satisfy the interests of minority tribes.

226. See THE FEDERALIST No. 78, supra note 224 (describing the life tenure of
judges as contributing to the "independent spirit" of judges).
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on the matter.
As between Congress and the Supreme Court, it is

Congress that is the politically accountable branch charged
with reconciling conflicting political choices and more likely to
have the experience and expertise for resolving such conflicting
interests. Such accountability enhances the legitimacy of the
decision and makes it more likely that a politically acceptable
resolution of those conflicting interests can be reached. Thus, if
Congress acts rationally in setting the limits of inherent tribal
authority, it is not for the Court to substitute its policy
judgment.

The debate over the tribal jurisdiction provisions of VAWA
provides a striking example of the difficult political choices
made by the legislature in taking the step to affirm inherent
tribal authority to exercise special domestic violence
jurisdiction over non-Indians.227 The political constituencies
and competing perspectives were able to debate the change, the
anticipated consequences of the change, and the wisdom of the
specific means used during multiple hearings and floor
debates. The votes and views of the duly elected political
representatives from each state, some with tribal
constituencies and some without, were brought to bear on the
ultimate decision of Congress to make the change to tribal
jurisdiction.

4. Tailoring Solutions to Balance Competing
Interests

Another of the important indicia of comparative
institutional competency for making sensitive decisions about
the scope and ambit of retained sovereignty is the ability to
forge nuanced, closely tailored solutions that balance the
interests of both the competing sovereigns and individual
citizens. 228 Congress is better situated than courts to weigh and
consider the various interests of tribes, the federal government,

227. 159 CONG. REc. S571, 571-86 (daily ed. Feb. 11, 2013) (debating the
Coburn Amendment seeking to strip the tribal jurisdiction amendments from the
Senate bill reauthorizing the Violence Against Women Act); Parker, supra note
12; Weisman, supra note 14.

228. See Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 554 (1985)
(observing that in the context of the statute at issue in Garcia, restraints on the
political process require a "tailored" solution).
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and individual citizens.
The Article III power of the courts is not intended to forge

tailored compromise. There is generally a winner and loser in
the case or controversy at issue. In the matter of inherent
tribal authority, the decisions and concerns of the Court
implicate the interests of all 566 federally-recognized tribes,
but are derived from the limited facts of the case at bar and
may depend in some cases on the quality of advocacy available
to the parties. Federally recognized tribes are widely varied in
their levels of funding, infrastructure, institutions, populations,
and interests. 229 Courts are not well suited to account for this
level of variety among tribes acting in their sovereign
capacities. The Court in Oliphant announced a bright-line rule
denying inherent criminal jurisdiction over non-Indians based
in part on the fact that the Tribe provided no opportunity for
non-Indians to serve on tribal juries. 230 The holding, based on
narrow facts, had consequences for all tribes without
consideration of individual tribal variation in reservation
demographics or opportunity for democratic participation.

Congress, however, can develop programs and policies that
set minimum standards for tribal governments in the exercise
of inherent authority over non-Indians. The tribal provisions of
VAWA do just that.231 Rather than announce a bright-line rule
applicable to all tribes regardless of capacity, the legislation
requires tribes to meet certain criteria in order to exercise the
special domestic violence jurisdiction the legislation affirms. 232

229. See, e.g., Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 211-12
(1978) ("We recognize that some Indian tribal court systems have become
increasingly sophisticated and resemble in many respects their state
counterparts. We also acknowledge that with the passage of the Indian Civil
Rights Act of 1968, which extends certain basic procedural rights to anyone tried
in Indian tribal court, many of the dangers that might have accompanied the
exercise by tribal courts of criminal jurisdiction over non-Indians only a few
decades ago have disappeared. Finally, we are not unaware of the prevalence of
non-Indian crime on today's reservations which the tribes forcefully argue
requires the ability to try non-Indians. But these are considerations for Congress
to weigh in deciding whether Indian tribes should finally be authorized to try non-
Indians. They have little relevance to the principles which lead us to conclude
that Indian tribes do not have inherent jurisdiction to try and to punish non-
Indians.").

230. Id. at 193.
231. Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4,

127 Stat. 54 (codified as amended in scattered sections 42, 25, 22, and 18 U.S.C.)
(VAWA of 2013 included Title IX-Safety for Indian Women).

232. Id.
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These safeguards strike a tailored balance between the rights
of individuals brought before tribal courts and the strong
interest of tribes in public safety and order. The legislation also
provides for rights of appeal to enhance protection of non-
Indian defendants. 233 Under the legislation, "participating
tribes" work with the Department of Justice to develop tribal
capacity to assert this jurisdiction. 234 The Department of
Justice certification requires that tribes have adequate
protection and transparent procedures in place to protect the
procedural and substantive rights of individuals brought before
the tribal court.235 Under this model, Congress sets the
standards governing the exercise of tribal authority, and tribes
work with the executive to ensure that the standards are met;
moreover, courts are given a reviewing role to ensure that the
procedures are operating as anticipated.236 This tailored
balancing accounts for the variety of circumstances among the
federally recognized tribes in a way that court decisions cannot.

The difficulties of crafting coherent yet appropriately
nuanced rules based on a case-by-case consideration of a
limited judicial record are also illustrated by the quandary
some justices believe the Supreme Court may have created in
Lara itself. As discussed above, the Court in Lara deferred to
the plenary power of Congress over Indian affairs and thus
held that Congress could affirm inherent tribal authority to
exercise criminal jurisdiction over non-member Indians.237

Justice Kennedy, concurring in the judgment, cautioned that
the Lara holding should be read narrowly and suggested that
the holding exceeded the question presented.238 Indeed, Justice
Kennedy's concurrence argued that the Court's formulation
raised "difficult questions of constitutional dimension"
regarding the competence of Congress to "subject American
citizens to the authority of an extraconstitutional sovereign to
which they had not previously been subject."239 Justice
Kennedy warned that the Court's result in Lara could portend

233. Id.
234. Id.
235. Pilot Project for Tribal Jurisdiction Over Crimes of Domestic Violence, 78

Fed. Reg. 35,961 (June 14, 2013).
236. P.L. 113-4. See also Pilot Project for Tribal Jurisdiction Over Crimes of

Domestic Violence, 78 Fed. Reg. 35,961.
237. United States v. Lara, 541 U.S. 193, 210 (2004).
238. Id. at 211 (Kennedy, J., concurring).
239. Id. at 213-14.
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an expansion of the doctrine of inherent tribal authority
beyond traditional notions of self-government and that such an
expansion of inherent tribal authority might be beyond the
power of Congress. 240 He noted that if the issue presented were
the power of Congress to subject American citizens to an extra-
constitutional forum, "it would be a difficult question"; and
that, as a result, the Court's overbroad formulation in Lara "on
a point of major significance to our understanding and
interpretation of the Constitution . .. is most doubtful."241

But in fact, the Lara decision does subject American
citizens, non-member Indians, to "extraconstitutional" fora.242

While Justice Breyer, writing for the majority, concluded that
Lara did not directly present the question of whether the tribal
prosecution might have violated Lara's due process or equal
protection rights (because it was a challenge to the federal
prosecution rather than the tribal),243 the result of Lara is that
tribes currently exercise criminal jurisdiction over non-member
Indians, with the explicit blessing of Congress and the implicit
blessing of the Court.

Justice Kennedy's concurrence seems to suggest that the
Court might be inclined to create a standard that accords
greater constitutional "protection" from facing tribal criminal
process to non-Indians than non-member Indians.244 While that
result would by itself be highly suspect, perhaps some members
of the Court envision, as one possible justification for
differential treatment "protecting" non-Indians more than non-
member Indians, that tribal members have, by voluntarily
enrolling in a federally recognized Indian tribe, effectively
consented to tribal jurisdiction generally. 245

In contrast to the courts, Congress is in a far better
position to craft an informed and nuanced rule for deciding
when non-Indians ought to be subjected to tribal court
jurisdiction. The VAWA provisions for special domestic violence
jurisdiction again illustrate Congress's ability to craft a far
better proxy for effective consent to tribal criminal jurisdiction
than mere enrollment: the jurisdiction depends on one's

240. Id. at 212, 214.
241. Id. at 211.
242. Id. at 213.
243. Id. at 208-09 (majority opinion).
244. Id. at 212-13 (Kennedy, J., concurring).
245. Id.
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presence in Indian country and an intimate relationship with a
tribal member.246 In addition, the new law is narrowly tailored
to extend tribal criminal jurisdiction over non-Indians to
crimes of domestic violence, which Congress has identified as
an area of particular concern, and which by definition involve a
consensual relationship with a tribal member.247 It does not
broadly grant or withdraw, wholesale, tribal authority as past
decisions of the Court have done. 248

In contrast to the broad strokes of the Court, the new law
tailors the jurisdiction to domestic violence offenses and defines
"domestic violence" for purposes of tribes' special domestic
violence criminal jurisdiction as follows:

The term domestic violence means violence committed by a
current or former spouse or intimate partner of the victim,
by a person with whom the victim shares a child in common,
by a person who is cohabitating with or has cohabitated
with the victim as a spouse or intimate partner, or by a
person similarly situated to a spouse of the victim under the
domestic- or family-violence laws of an Indian tribe that has
jurisdiction where the violence occurs.249

The law places tailored restrictions on the tribe's exercise
of special domestic violence jurisdiction. 250 It requires that, in
order for a tribe to exercise jurisdiction, either the defendant or
alleged victim must be a member of the participating tribe, or
demonstrate "sufficient ties" to the tribe.251 To enforce this
nexus with the tribe exercising jurisdiction, the parties may
bring a pre-trial motion requiring the tribe to demonstrate
sufficient ties, such as whether the defendant or alleged victim
resides in the Indian country of the participating tribe; is

246. Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4,
127 Stat. 54 (codified as amended in scattered sections 42, 25, 22, and 18 U.S.C.).

247. Id.
248. See Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 212 (1978)

(holding that no tribe retained inherent authority to prosecute non-Indian
offenders); Duro v. Reina, 495 U.S. 676, 688 (1990) (holding that no tribe retained
inherent authority to prosecute non-member Indians).

249. Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4, §
904, 127 Stat. 54 (codified as amended in scattered sections 42, 25, 22, and 18
U.S.C.).

250. Id. Title IX.
251. Id.
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employed by the tribe; or is a spouse, intimate partner, or
member of the tribe. 252 The courts, in contrast, lack this ability
to craft specific, flexible rules of this sort and thus are in a far
worse position to accommodate the many competing interests
at stake. The ability of Congress to closely tailor and condition
the exercise of inherent authority therefore weighs in favor of
the superior competence of Congress in setting the metes and
bounds of inherent tribal authority. By its nature as a policy-
making branch, Congress can fashion nuanced solutions that a
court, constrained by the case or controversy before it, cannot.
Whereas courts must essentially pick a winner and a loser in
deciding a case in the adversarial system, Congress can
balance competing interests in a way that both acknowledges
tribal sovereignty and protects the due process concerns of non-
Indians who may be subjected to the criminal process of a
tribal court.

5. Adapting to Changing Circumstances

Congress is typically in a far better position than courts to
respond to changing circumstances and emerging crises. 253

While the opportunity to reverse an entrenched decision like
Oliphant (even if the Court were to reimagine its perceptions of
tribal institutional capacity, may never be presented) Congress
can consider (and reconsider) the parameters of tribal
sovereignty as circumstances warrant.

In contrast, the courts are necessarily limited to the cases
and controversies that come before them. Courts do not have a
similar ability to amend earlier rulings based simply on
emerging crises or subsequent experience. Where Congress can
be both proactive and reactive, the Court is constrained by the
actual questions presented in litigation and limited by the
remedies available to the parties to the litigation. Moreover,
given the number of courts and limited Supreme Court review,
the courts are ill-suited to provide solutions that address the
diversity of tribal needs and capacities.

252. Id. § 904(b)(4)(B).
253. Indeed, in Garcia, the Supreme Court noted that one problem with tests

often employed by courts to try to create judicially identifiable and stable
standards, such as the "historical test" for traditional state functions, is that they
explicitly preclude consideration of changes in circumstances. Garcia v. San
Antonio Metro. Transit Auth., 469 U.S. 528, 543 (1985).
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Here again, the wave of violence against Native women
serves as an important illustration of Congress's comparative
competence. As noted above, the Senate Indian Affairs
Committee hearing on violence against Native women
presented a sobering picture of the consequences of the
jurisdictional gap.254 Associate Attorney General Thomas J.
Perrelli testified that "the current legal structure for
prosecuting domestic violence in Indian country is not well
suited to combating this pattern of escalating violence," citing a
lack of federal resources and key gaps in federal law.255 He
argued that tribes should be full partners in the law
enforcement response to this wave of violence and noted that
"crime fighting tools currently available to [tribal] prosecutors
differ vastly, depending on the race of the domestic-violence
perpetrator." 256

Congress's decision to enact the VAWA tribal jurisdiction
provision may reflect its determination that the lack of an
adequate legal response to domestic violence against Native
women not only allows perpetrators to escape justice, it
contributes to the systemic societal harm facing many tribal
communities. 257 At the hearing, Dr. Rose Weahkee, Director of
Behavioral Health for the Indian Health Service, testified that
there is a "tremendous physical and psychological toll that
sexual assault and domestic violence take on individuals and
society."258 Dr. Weahkee also noted that children who have

254. See generally Native Women, supra note 4.
255. Id. at 9 (prepared statement of Thomas J. Perrelli, Assoc. Att'y Gen.).
256. Id. ("If an Indian woman is battered by her husband or boyfriend, then the

tribe typically can prosecute him if he is Indian. But absent an express Act of
Congress, the tribe cannot prosecute a violently abusive husband or boyfriend if
he is non-Indian. And recently, one federal court went so far as to hold that, in
some circumstances, a tribal court could not even enter a civil protection order
against a non-Indian husband.").

257. Id. at 31; S. REP. No. 112-265, at 4 (2012) (Conf. Rep.) ("While the
national crime rate has been on the decline in the last decade, native Americans
experience violent crimes at a rate much higher than the general population.")
(citing Steward Wakeling et al., Policing on American Indian Reservations, U.S.
Dep't of Justice, Office of Justice Programs, Nat'l Institute of Justice 13 (July
2001)).

258. Native Women, supra note 4, at 31-32 (statement of Rose Weahkee, Ph.D.,
Dir. Div. of Behavioral Health, Indian Health Serv., U.S. Dep't of Health and
Human Servs.) ("Besides the obvious costs of medical care and evidence collection,
there is increasing evidence that interpersonal violence is associated with many
common health problems, including obesity, hypertension, chronic pain,
headaches, gastrointestinal problems, complications of pregnancy, post traumatic
stress disorder, alcohol use disorders, depression and anxiety. All of these health

810 [Vol. 85
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witnessed domestic violence are at a significant risk of
becoming themselves victims or perpetrators of violence,
including special risks for developing depression and alcohol
use disorders and dependence. 259 The Committee also heard
testimony from tribal leaders strongly urging Congress to take
action to allow tribes to be partners in the effort to stem
violence against Native women and to punish offenders who
commit crimes of violence against tribal members. 260

Faced with the evidence of this epidemic of violence
against Native women by non-Indian offenders and the weight
of evidence of the broad societal costs of this gap in jurisdiction,
Congress affirmed a special domestic violence jurisdiction as an
exercise of inherent tribal authority to respond to the crisis.
Congress could have chosen to delegate federal authority to
tribes through cross-deputation agreements or provide civil
remedies in the federal courts. Congress could have also
authorized a public education campaign designed to deter
potential domestic violence offenders on Indian reservations, or
any number of other measures designed to address the crisis.
However, Congress chose to empower tribes by removing
restrictions on the exercise of inherent authority as the most
effective mechanism for responding to the crisis.261 As various
tribes qualify as "participating tribes" under the program and
the Department of Justice works with tribes to implement the
provisions, Congress is in a position to refine, expand, or even
contract the special domestic violence provisions as

problems can impact an individual's family life and ability to work. The economic
impact of the loss of work and productivity is enormous.") (citing Adverse Health
Conditions and Health Risk Behaviors Associated, 57 MORBIDITY & MORTALITY
WKLY. REP. 113-17 (2008)).

259. Id. at 34 ("Our prevention and treatment efforts must also focus on
children and adults who have already witnessed or experienced domestic violence
and sexual assault. Our youth, who have witnessed domestic violence or who have
experienced child abuse/sexual abuse including incest are at great risk of
becoming victims or perpetrators of violence and sexual assault as adults. Girls
who witness the domestic abuse of their mothers, or who are victims of childhood
sexual abuse are at special risk of developing PTSD, depression, and alcohol use
disorders including binge drinking and alcohol dependence.").

260. Id. at 44-58 (Statements of tribal leaders at hearing).
261. S. REP. NO. 112-265, at 17 (2012) (Conf. Rep.) ("Congress has much

broader plenary authority to legislate over Indian affairs than it does delegating
criminal enforcement powers that are reserved for the Federal Government.
Recognizing and affirming a tribe's inherent power to exercise criminal
jurisdiction over certain nonmembers is exactly what Congress did in the "Duro
fix," which the Supreme Court upheld in United States v. Lara.").
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circumstances may warrant.

6. The Prominence of Resource Allocation Issues

Resource allocation questions are rightfully within the
purview of Congress rather than the courts. Which branch
holds the purse strings is, therefore, another measure in the
calculus of institutional competence.262 Many of the decisions
that must be made about the appropriate scope of inherent
tribal authority necessarily turn on questions of resource
allocation. The allocation of scarce resources is precisely the
kind of "polycentric" problem Professor Fuller argues is "ill-
suited to the judicial capacity."263 In essence, these are
problems where each decision may have "a different set of
repercussions and might require in each instance a redefinition
of the 'parties affected,"' like a "spider web."264

For example, in the VAWA, Congress chose to use the
mechanism of affirming tribal jurisdiction over non-Indians by
removing restrictions on the exercise of inherent authority.265

Part of this calculus may reflect the recognition that
prosecutions by U.S. Attorneys have been inadequate and that
the demands on the financial and human resources of U.S.
Attorneys and on the Federal Bureau of Investigation
frequently leave tribal justice issues unaddressed. 266 The
resulting gap in enforcement allows non-Indian offenders to

262. Eric Biber, The Importance of Resource Allocation in Administrative Law,
60 ADMIN. L. REV. 1, 4-6 (2008) (discussing the role of judicial deference in
questions of resource allocation in the administrative law context).

263. Fuller, supra note 116, at 395 (expressing the view that some "polycentric"
problems, or problems with such "complex repercussions" that "adjudication[s]
cannot encompass and take [them] into account," are ill-suited to the judicial
capacity).

264. Id. ("A pull on one strand will distribute tensions after a complicated
pattern throughout the web as a whole. Doubling the original pull will, in all
likelihood, not simply double each of the resulting tensions but will rather create
a different complicated pattern of tensions. . . . This is a 'polycentric' situation
because it is 'many-centered'-each crossing of strands is a distinct center for
distributing tensions.").

265. Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4, §
904, 127 Stat. 54 (codified as amended in scattered sections 42, 25, 22, and 18
U.S.C.).

266. U.S. Gov'T ACCOUNTABILITY OFFICE, GAO-11-167R, U.S. DEPARTMENT
OF JUSTICE DECLINATIONS OF INDIAN COUNTRY CRIMINAL MATTERS (2010),
available at http://www.gao.gov/assets/100/97229.pdf.
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escape justice to an unacceptably large degree.267 Limitations
on federal law enforcement and resources mean that the early
incidents of assault within relationships, which tend to predict
escalating violence, are not addressed in a timely way but are
allowed to escalate to ever more serious assaults and
murders.268 With the proper legal tools, tribes could intervene
earlier in the pattern of violence, saving lives and preventing
more serious trauma and injury. Because tribes are often
geographically remote and culturally diverse, local tribal
authorities are best positioned to formulate effective response
strategies. Congress seems to be well within its resource
allocation purview to decide that strengthening tribal
institutions-like tribal courts and tribal law enforcement-is
a better use of resources than diverting the resources from
other federal law enforcement priorities at significant human
and economic cost.

If, however, the Supreme Court rejects the VAWA tribal
jurisdiction provision, it deprives Congress of its ability to
address the tide of violence against Native women through its
chosen allocation of responsibility and resources. Congress may
be forced either to let the tide of violence continue unabated, or
to allocate more federal resources to U.S. Attorneys to
prosecute these crimes themselves, diverting the resources
from other important federal priorities. The Court should not
be pulling on those strands of the complicated web of resource
allocation. Congress should not be given the choice of leaving
tribes unable to provide basic public safety for their own
members.

One could argue to the contrary that such sensitive issues
of sovereignty ought not depend upon the changing landscape
of resource issues, but rather, ought to be decided upon
objective principles. Given that the decisions on the proper
scope of inherent authority will often turn on the amount of
resources Congress will otherwise be required to allocate to a
problem, and the complex calculus of the consequences of such
resource allocation issues, Congress is in the best position to
make the inherent tribal authority determination.

267. Id.
268. S. REP. No. 112-265, at 26-27 (2012) (Conf. Rep.).
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7. Subject Matter Expertise

In the same way that agencies develop regulatory and
interpretive expertise in certain areas of law that may entitle
their statutory interpretation to some degree of deference from
the courts, Congress's policy expertise and plenary authority as
trustee may entitle its policy judgments to deference. 269

Professor Horwitz discusses the "epistemic authority-based
justification for deference" as encompassing the idea that
courts "defer to other decisionmakers on epistemic grounds
when they believe that the other decisionmaker has greater
expertise at its command on the issue in question."270 In the
administrative law context, courts "regularly rely on the
expertise of . .. agencies in deferring to them." 271 Just as the
court may be "ill-equipped to make independent
determinations about various aspects of military life," courts
have not demonstrated any particular competence for
comprehending the complex issues of tribal life.272

At the same time, Congress has formally constituted
committees: the Senate Indian Affairs Committee and the
House Resources Committee, staffed by subject matter experts
and professionals dedicated to the development of law and
policy in the exercise of Congress's Indian affairs power.
Representatives advocating for (and opposing) the widely-

269. See Chevron, U.S.A., Inc. v. Nat'l Resources Def. Council, Inc., 467 U.S.
837, 865-66 (1984) ("Judges are not experts in the field, and are not part of either
political branch of the Government. . . . When a challenge to an agency
construction of a statutory provision, fairly conceptualized, really centers on the
wisdom of the agency's policy . . . the challenge must fail. In such a case, federal
judges-who have no constituency-have a duty to respect legitimate policy
choices made by those who do.").

270. Paul Horwitz, supra note 25, at 1085-87. Professor Horwitz argues that
when courts defer to other decisionmakers on epistemic grounds "they are
suggesting that some other decisionmaker actually possesses important
information, experience, and skills that will help it decide some relevant question
correctly. Second, they are suggesting that the other decisionmaker is not just a
good one: it is also a superior decisionmaker, relative to the court." Id. at 1086.
Examples may include the superior expertise of administrative agencies or the
military to determine questions courts may be "ill-equipped" to answer.

271. Id.
272. Id. at 1087. See, e.g., Strate v. A-1 Contractors, 520 U.S. 438 (1997)

(holding Tribe did not have a cognizable interest in adjudicating an accident
involving a longstanding member of the reservation community); Atkinson
Trading Co. v. Shirley, 532 U.S. 645 (2001) (holding Tribe did not have power to
tax non-Indian guests of a hotel within the boundaries of the reservation at a
facility served by the Tribe's public safety infrastructure and personnel).

[Vol. 85814
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varied interests of the 566 federally recognized tribes have
access to members of Congress. Congress is able to hold
hearings to gather input and data from subject matter experts
as it deliberates policy. Subject matter experts from the
executive branch routinely brief members and staff involved in
the development of legislation affecting tribes and offer
comment on proposed legislation, combining the expertise and
experience of the political branches. While courts may receive
amicus briefs and expert reports related to a particular
adjudicative question, there is no corresponding cadre of
individuals with specialized expertise in Indian affairs within
the federal court system.

In the enactment of the tribal jurisdiction provisions of
VAWA, Congress held numerous hearings over several years
and debated the language and mechanics of the provisions, the
rights of non-Indians, and the role of tribal institutions. 273 The
final passage of the proposal represents the considered
judgment of Congress after close and careful weighing of the
facts and the variety of tools for addressing the issue. To the
extent that any bill passed by Congress represents the
consensus of the majority of legislators, this bill represents the
consensus of the policymaking branch for developing a tailored
response to a serious public safety concern. The superior
subject-matter expertise of Congress as compared to the courts
represents an additional factor weighing in favor of deference
to the policy judgment of Congress in setting the bounds of
inherent tribal authority.

CONCLUSION

The special domestic violence provisions in VAWA purport
to affirm the inherent authority of tribes to exercise a limited
criminal jurisdiction over all persons, even non-Indians, if the
tribe demonstrates a sufficient nexus between the offender and
the tribe and qualifies as a participating tribe by offering
adequate protection for the due process rights of the accused.
The controversial step by Congress alters the longstanding
boundaries of inherent tribal authority, as described by the
Supreme Court in Oliphant. It also amounts to an assertion

273. See e.g., Native Women, supra note 4; 159 CONG. REC. S571, 579 (daily ed.
Feb. 11, 2013) (statement of Sen. Maria Cantwell).
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that Congress's Indian affairs power is broad enough to set the
metes and bounds of inherent tribal authority beyond where
the Supreme Court has set them. The VAWA provisions follow
a similar assertion of authority to alter the boundaries of
inherent tribal authority over non-member Indians in Lara,
which the Court affirmed while signaling a hesitance to defer
to a similar assertion of authority over non-Indians.

The comparative institutional competency framework set
forth in Garcia for deciding sensitive questions about the
complicated relationship between federal and state sovereigns
provides an important model for how the Court should assess
Congress's assertion of authority to define inherent tribal
authority. The question of tribal authority likewise involves
difficult questions about overlapping sovereignty. An
examination of indicia of comparative competency suggests
that Congress has the superior competence for determining
inherent tribal authority questions and that Congress's recent
decision to affirm inherent tribal authority in VAWA should be
upheld.

[Vol. 85816


