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IN THE SUPREME COURT
of the
STATE OF UTAH

VALLEY SHOPPING CENTER NO. 3,
a corporation, AMERICAN HOME
ASSURANCLE COMPANY, a corpora-
tion and SAFECO INSURANCE

COMPANY, a corporation, Case No.
o s Plaintif
Rexpondents-Plaintif{s 11188
_‘VS_

SUMNER J. HATCI and
ROBERT M. McRAL,
Appellants-Defendants

BRIEF OF APPELLANTS

STATEMENT OF THE NATURE OF THE CASE

The appellants, practicing attorneys engaging in the
private practice of law in Nalt Lake (lity, Utah, appeal
[rom a judgment entered on jury verdict in favor of the
plaintiffs in the amount of $2,165.40 for monies allegedly
received by the appellants as attorneys fees for repre-
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senting certain clients, the respondents contending thay
the montes were taken during a robbery of a grocery
store in Salt Lake City, Utah.

DINPOSITION OF THE CASK BILOW

The plaintills originally filed the instant action as
Valley Shopp ng Centers (R, 1) against the appellants,
and Wayne Johnson, James Flovd Workman and George
Stockton. Subsequently, in various motions, proper par-
ties were determined to be American Home Assurance
Company, Safeco Insurance Company for the amount of
funds paird over to Valley Shopping Center No. 3 and an
employee under dieft imsurance policies and Valley Shop-
ping Center No. 3 for itz loss not covered by the msur-
ance. Trial was held in the Distriet Clourt, Salt Lake
Connty, State ol Utal, and upon jury verdiet on special
interrogatories judgment was entered against the appel
lants. The original defendants, Johnson, Workman and
Stockton. were dismizsed from the lawsuit prior to trial
(IR.29). .\ motion lor Judgment notwithstanding the ver-
diet and Tor a new troalwas daly filed. The order denying
the motion was entered on the 30th day of Jannary, 1968,
the notice of appeal was duly filed on the 23rd day of el

ruatry, 1968,
RECLIEE SOUGHT ON APPEAL

Appellants sxeek reversal ol the judgment of the trial
conrt and dismissal of the action or in the alternative

request that a new trial he granted.
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3
STATEMENT OIF FACTS

The instant action wax commenced on July 28, 1965,
in the Distriet Court of the Third Judicial District. Plain-
tift at that tme was designated as Valley Shopping
Center (R. page 1), Joined in the complaint were Wayne
Johnson, James Floyd Workman, (George Stockton, Sum-
ner . Hatelr and Robert M. MceRae. The first cause of
action alleged that Johnson, Workman, and Stoekton
took monies of the Valley Shopping Center of approxi-
mately $2,500.00. The second cause of action alleged that
thie defendants, Hateh and MceRae, attorneys engaged in
the practice of law in Salt Lake County “without a val-
nable consideration” obtained possession of the funds
(R. 2). Subsequently, Stan Hale dba Boy’s Market was
substituted as a plaintiff in that action (R. G). Variouns
motions were filed as well as an answer. An answer was
also filed hy George Stockton (R. 14). Subsequently dis-
covery was undertaken, and on the 26th day of August,
1966, Valley Shopping Center no. 3 was joined as an
additional party plaintitf, the plaintiffs’ second cause of
action against Hatel and McRae was severed for trial
purposes, and the tirst cause of action dismissed with-
out prejudice (R. 29). Subsequent to pretrial an order
was entered requiring that American Home Assurance
Company be designated a plaintiff along with Safeco
[nsurance Company and that Stan Hale dba Boy’s Mar-

ket he dismissed as a party plaintitl (R. 35, 36).

At the trial counsel for the plaintiffs, respondents
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herein, in hix opening statement to the Jury stated that
Mr. Workman and Mr. Stockton gave a written confessioy
to the robhery of the Valley Shopping Center No. ) |
(R. page 94). The trial court refused to allow testimony |
ax o any statements made by Stockton and Johmson to e |
received in evidenee against appellants, Hateh and
MeRae, on the grounds that they were hearsay in the
absence of any cvidence that appellants had knowledge
of the confessions (R. 137). [lowever, hased on the open-

mg statement of the counsel for respondents, one of the
Jurors clearly was ol the opinion that Workman and
Stockton had conlessed to the robbery. (IR, 153, 154).

Mizs Margaret Leaver testified that on December
19,1964, slie was an employee of Vallexy Shopping Center
No. 3 located at 702 fast 1xt South, Salt Lake ('ity, Utah.
She testified that at approximately 9:00 P.AL on that
date, two men entered the store wearing Halloween masks
and robbed the store taking the money out three cash
registers. She could not identify the individuals who
robhed the store except that at a lineup held subsequent
to the robbery she did indicate that one of the individuals
in the linenp had a similad huild and voice (R, pages 104,
112, 1130, She did not see a third individual. (R. page
108). Money also was taken from the safe in the store
and inclnded were certain Kennedy half dollars and
silver dollars (R. 106). Miss Leaver could not testify with
anv precision as to the amount of money taken. $50.00
was also taken from Miss Leaver's purse during the rob-

hery.
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Mr. Stan Hale testified that he had been one of the
owners of Valley Shopping Center No. 3 and that they
were paid the sum of $2,231.37 by American Home Assur-
ance Company and that their theft poliey was a $200.00
deduetible poliey. He stated that Valley Shopping Center
No. 3 was no longer in existence and had gone through
dissolution. (R. 116). He stated that he did not know it
<uit had been authorized and that it would not make any
difference to lnm (R. 117). He was not aware if Valley
Shopping Center was making any claiim against the ap-
pellants (R, 118). Subsequently, however, on recall after
the trial had progressed a substantial distance, he testi-
fied (R 299) that Valley Shopping Center No. 3 had a
“position” that they were entitled to the $200.00 deduet-
ible on their insurance poliey. On cross examination, he
adimitted that there was no Valley Shopping Center No. 3
and that he was not an officer of that corporation. (R.
209, 300). Mr. Llovd Gonzales, employvee of the shopping
conter, testified that he computed the loss at approxi-
mately $2,500.00 (R. 179) but that his computation was
hased on his recollection of eash register slips and that
e had no independent knowledge of what the receipts

totaled (R. 180).

Dave Nicholson testified that at the time of the rob-
hery he was a detective with the Salt Lake City Police
Department (R. 119). He was dispatched to the store

upon hearing of the robbery but uniformed officers arriv-
od in the first instance (R. 121). During the course of
the investigation, somecone indicated that the name
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“Wayne™ had been nsed during the robbery. (R.122). e
stated that ax a result ol this information he went to 123
M Street in the company of Sgt. Don Lyman of the Saly
Lake City Police Departinent. There, they observed tw,
vehicles, one of which appeared similar to one observed
at the seene of the erime. (R, 134). They then knocked
on the door of the premizex and the wile of George Stock-
ton admitted them to the living room where George
Stockton and Wayne Johnson were present. (R 127).
They mmediately arvested Johnson and Stockton and
commenced a seareh ol the premises. Nicholson testified
that e found a hox with “Valley No. 7" on it" One hun-
dred twenty four dollars was found in the bottom of a
clothes hamper in the bedroonm. Ten Dollars in miseel-
laneous change was also found in a doll. (R. 130). Ona
shelf in a closet, 1n a ladies wallet, three hundred twenty
dollars in twenty dollar bills was found. Mrs. Stockton
protested that this was her money, that she had been sav-
ing tor an operation. (R. 147). Seven hundred ninety
dollars in cash and coins was found i a suitease on a
back porch including some silver dollars and Kennedy
hall dollars, (R. 134). Three hundred twenty dollars was
taken from the person ol Wayne Johnson. Mr. Johnson
contended that this was money that he had received from
gambling in Las Vegas and so testilied. (R. 184, 188, 189).
Officer Nicholzon's police report showed that $1,914.40
was placed in the police evidenee room. This included
$550.00 obtained from Mr. Stockton’s daughter, Mus.
Kelzev, on the evening of the 20th day of December, 1964.

1t should be remembered that Valley Shopping Center No. 3
was the store robbed.
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No money was found on Mr. Workman,

The respondents called Wayne Johnson as their wit-
ness against the appellants. Mr. Johnson was called over
ohjeetion because counsel for respondents previously ad-
vised that he would refuse to answer yuestion on the
grounds that the answers might tend to ineriminate hing.
Sven so, the court permitted the witness to take the stand
m prison clothes where it was hrought out that he was in
prison serving a sentence for several erimes. (R. 184).
He did state that he advised Mr. Hateh and the police that
he had obtained the money taken by the police while gain-
bling in Nevada. (R. 184, 188). He indicated that he did
not discuss the souree of funds with Mr. McRae, and that
Mr. Hateh represented him in the defense on the Valley
Shopping Center No. 3 charge and other offenses. (R.
154, 195). Mr. Johnson refused to answer several of the
questions on the grounds that the answers would tend
to incriminate him. (R. 184, 186). Subsequent to his testi-
mony, part of which occurred when in order to save time
appellants called him as their own witness, Judge Jepp-
son, i the presence of the jury and in sununary fashion,
found Mr. Johnson in contempt and sentenced him. The
same circumstances generally occured as to Mr. Stockton
although he was not found in contempt by Judge Jeppson.
(R. 199). Mr. Stockton indicated that he traded at the
Vallev Shopping store on several occasions and that he
engaged Mrv. McRae to defend him on the robbery charge.
Ile invoked the Fifth Amendment several times on his
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hehalf (R, 211-215). He indicated that he never told My,
MeRae anything exeept that the money taken from his
house was his (R. 214), contended that the money taken
[rom his daughter was his and that he had done some
painting and other things to obtain the money (R. 213).
An Exhibit (defendant’s Bxhibit 2) was reecived by the
court which was a letter from Mr. Wayne Johnson to Mr.
iateh stating that the police had approximately $1,000.00
cash which helonged to him and that e wished to retain
Mr. Hatch as his attorney.

James Workman indicated that he had no association
with either Mr. Hatch or Mr. MeRae. He also invoked
his Fifth Amcudment rvight against self-inerimination
(IR. 208). It was stipulated that the appellants received
the sum of $2163.63 cash in assignents {rom Stockton
and Johnson which money was obtained by court order
and released from police custody (R. 237).

Appellant, Robert McRae, testified that hie had not
known either Stockton or Johnson hefore December 19,
1964, that he received a call [rom Mr. Stoekton either the
21st or 22nd of Deceniber, 1964, and saw Stockton in the
jail for approximately ten minutes where the question of
foe wax disenssed but no inquiry was made of the facts
(1. 220,230, 2327, e knew that Stoekton was being held
on 2 probation violation warrant (R. 232). MeRae did not
examine any written police department statements nor
did he discuss the matter with any potential witnesses.
(R. 240, 241). Te was of the opinion that the money was
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that of the suspeet and didn’t know whether the funds
were impounded for evidence or for safekeeping (R. 241-
243). Messrs, Hateh and MeRae duly filed motions in the
City Court of Salt Lake City to have the funds released
to them pursuant to assignment from Stockton and John-
son. They did not talk to the investigating officers prior
to the motions. At the time of the hearing on the motions
to release the funds, Mr. Warren Weggeland represented
the State of Utah. (R. 278). No witness testified at the
hearings (R, 282). Judge Beck ordered the money releas-
ed to the appellants. (R. 250). Mr. McRae had a conver-
sation with Mr. Stockton, his wife and daughter, in his
office at which time Mrs. Stockton advised Mr. McRae
that the funds taken from her purse had been accum-
mulated for an operation, and Mr. Stockton’s danghter
advised him that she had sonie of her father’s money in
her purse and that Mr., McRae was *“welcome to it.” (R.
255). He stated that there was no indication that the
money was anyone’s other than Stockton’s nor had he
anv knowledge as to where the money was found that the
police took into evidence until the time of the lawsnit.

Mr. Sunmmer J. Hateh testified that he received a
lotter from Mr. Wayne Johnson at which time he con-
tacted Johnson at the jail. Johnson advised him that the
police had approximately $1,000.00 of his money which
he had ohtained gambling in Nevada. (R. 288). Hateh did
not cheek with the police department to determine what
ovidence they had, and he had no reason to snspect the
money was loot from any rohbery. (R. 289). Mr. Hatch
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appeared on one of the four hearings hetore Judge Beek,
and Mr. McRae appcared on the other three. (R. 290),
Hateh never had any discussion with the police concern.
mg the case. (R.292). Mr. Hateh also indicated he had no
knowledge as to where the money had been found by the
police. (R. 294).

No one [rom Valley Shopping Center or the insur-
ance conpany respoundents made any clanmm as to the
money until long after it had been transtferred to the
appellants. (R. 296).

Officer Nicholson indicated that the police report hie
had showed that $1,910.46 was received by the police de-
partment and $2,128.40 recovered. (R. 320).

The trial court over objection allowed Mr. ¢ W.
Reege, an independent insnvance adjustor, to testify that
his firm investigated the loss and made a report. He in-
dicated that he did not personally investigate the loss
nor did he have any personal knowledge concerning it.
No foundation whatsoever was laid for his opinion as to
the amount of the loss. (R. 301). He indicated that Dis
firin reconmiended payment of $2,231.57 and computed
the loss at $2.431.57. Tt was stipulated that Safeco In-
<urance Company paid Miss Leaver fifty dollars in com-
pensation for the funds taken from her purse. Based
apon the above evidence, the jury on special interroga-
tories returned a verdict against the appellants (R. 78,

795 Iimding that $2,065.40 paid over to the appellants
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was stolen from Valley Shopping Center No. 3 and that
it was paid over to the appellants with notice or know-
ledge that it had been stolen. Kxeeptions were duly taken
to all elaimed errors at the time of trial. .

POINT 1

THE TRIAL COURT ERRED IN INSTRUCTING THE JURY
ON THE APPLICABLE STANDARD OF LAW AND IN THE
FORM OF THE SPECIAL INTERROGATORIES SUBMITTED
TO THE JURY.

A. The trial court in Instruction 9-A and 9-B ad-
vised the jury that the lawsuit involved a claim on be-
half of the respondents, that appellants received the

nmonies in question “with notice or knowledge that the
funds were stolen.” The last sentence of Instruction 9-A
indicated that the defendants contended they obtained
the money in good faith and for a valuable consideration.
(RR. 63). Trial court determined that the issue of con-
sideration was not hefore the jury since the funds had
been paid over in consideration for appellants acting as
defense counsel for Jolmson and Stockton. Instruction
9B took an objcctive approach to the (uestion of notice
and completely dissipated the appellants’ elaim of good
Faith by not advising the jury that it was the state of mind
of the appellants that was important and further by
stressing completely the question of notice and indicating
that if there was information by which a reasonably

pradent man would have notice this alone would over-
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come the good faith of the appellants even though they
did not subjectively have notice sufficient to OV eTCole
their good faith. The appellants contend that the effoe
ol the Instructions, which were duly expected to (R 324
was to apply a standard reguirving the appellants to make
maquiry and not to test the state of the information that
the appellants actually had at any time hefore they pe
ceved the funds, Further, the instroetions when couplid
with the form of the interrogatories submitted to the Jury
For theiv verdiet stressed again that knowledge to the
defendants was not required it they had the “notice™ st
Forth in instruction 9-B even though they acted in good
Faith, (IR, D4, dd).

Although money is a negotiable commodity, the law
respeeting the transter from person to person is different
than that relating to negotiable instruments hecauase of
the special nature ol money and the requirement in our
conunercial ociety that money by a free token of ex-
change and that a person not he put on his pm'i] in aceept-
ing the coin of the realm. Title 31 U.S.C. §8 392, 352, 353,
evidences the clear legislative intent of C()]]“‘] ess to have
foderal reserve notes, silver eertificates, and other ree-
ognized monies be freely aecepted ax good and legal
tender for the satisfaction of obligations and the acquisi-
tion of goods. Generally, money is bearer property and
must be subject to [ree exchange. In Mann, The Legal

Aspect of Money, page 8,1t is stated:

“As regards money as a chattel the general rule,
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‘nemo potest dare (uod non habet’, was apparently
never applied to coins, which always passed by de-
livery and which could not be specifically recover-
ed from a person who honestly and for valuable
consideration had obtained possession. The reas-
on for this is not that the loser cannot know his
money again, or in other words, that money has
no earmark; ‘for it his guineas or shillings had
some private marks on them by which he could
prove they had been his, he could not get them
back from a bona fide holders. The true reason
of this rule is that by the use of money the inter-
change of all other properties is most readily ac-
complished.”

Thus, before an individual is held accountable to
another for receiving stolen funds it must appear that the
money is clearly identitiable as the funds of another and
that the recipient by the nature of his conduct has not
reeeived the funds in good faith. The same work on page
9 notes:

“Thus both coin and bank notes came to be united
under the heading of ‘negotiable chattels’, i.e. if
they ‘were received in good faith and for valuable
consideration, the transferee got property though
the transferor had none.”

In Sinclair . Brougham, [1914] A.C. 398, 418, the
House of Lords observed that there was no obligation on
the part of the recipient of funds to inquire as to title and
therefore the test was not that of our prudent “reason-

able man” but that of subjective good faith. The court

ohserved :
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GO K R o
M most cases money cannot be followed,
When sovereigns or bank notes are paid over ag
currency, so fav as the payer is concerne d, they
cease 1pso facto to be the subject of spe uilc tithe
as chattels. It a sovereign or bank note he offered
In payvment, it is, undm ordinary eircumstances,
no part of the duty of the person receving it to
1nquuo into title. The reason of this i s that chat-
tels of such kind form part of what the law recog-
nizes as currency and treats as passing trom han(l
to hand in point, not merely of possession, but of
property.”

The term “mala fide™ has been used to apply to in-
stances where the recipient of funds has been allowed to
trace the monies, Mann Supra page 10, and in Clarke r.
Shee, 1 COWP. 197 (1774) the cormon law appeared to
conlirm prior decisions that there was a presumption of
good faith. The law in the United States is not without
confusion, but can generally be characterized as stated in
36 Am. Jur., Money § 6, where it is noted :

“While there has apparently been considerable
confusion in the past as to the rule applicable to
the rights of a person receiving stolen money, and
while this confusion still exists to a certain extent,
it arises more from the use of different terms in
stating the doctrine than in its practical applica-
tion. It may be safely said that the general prop-
osition supported by the great weight of authority
is that only bad faith on the part of a third person
receiving stolen money, or the failure on his part
to pay a valuable consideration therefor, will de-
feat his title thereto as against the true owner.
This general doctrine has been variously stated.
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Thus, it has been said that « taker in good faith
of stolen money has good title thereto, and that
cven gross negligence on his part will not, in and
of itsclf, defeat his title. It is, however, proper
evidence against him to prove bad faith on his
part; that a person receiving stolen money, who
gives a valuable consideration therefor, without
notice or knowledge of its tainted character, has
a good title thereto as against the true owner; and
that the title of a third person to stolen money is
good as against the true owner, where he receives
it innocently, without knowledge of its tainted
character.” '

In State Bank v. The United States, 114 U.S. 401
(1885) the United States Supreme Court held that funds
coming into the possession of the United States were not
subject to reclaim hy the bank because agents of the
United States had discovered that certain funds had been
traudulently obtained by a third person from the United
States and made sufficient coercive inquiry of that per-
con for the return of the funds that the individual com-
mitted fraud in obtaining the monies which were later
civen over to the same agents of the United States. This
is so even though it was clear that the amount of money
imvolved, thousands of dollars, would tend to cast doubt on
the ability of the person to obtain the money to repay the
United States except were he to obtain it through illegal
means. The court stated:

w(arter knew that that promise could not be kept,
without subjecting both himself anq Ha_rtwell to
criminal prosecution, and 1t was no violation of his
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legal l*igll_t.\" for the agents of the governmnent
after receiving {rom him the dralt for $125 ()()(J'
without any knowledge of the cireumstances 11;1(101‘-
which he had obtained it, to dispose of it and plaee
the procecds in the sub-treasury.”

The appellant in that case in its hrief had argued
that the agents of the United States clearly were on notiee
or at least suspicious as to the tainted sowree of the funds,
Even so, the Supreme Court apparently rejected the ar-
gument. 114 U.S. 408.

A case of special concern in the instant situation is
that of Kelly Kar Company v. Maryland Casualty Com-
pany, 142 Cal. App. 2d 263, 298, P.2d 590 (1956), where
an automobile had been purchased from a dealer through
monies obtained in a bank robbery. The bank's insurer,
claiming it’s subrogation rights, contended that it was
entitled to the funds. The court rejected the argument
and found in favor of the dealer stating that the standard
was one of good faith and fair consideration and stated:
“Only bad faith on the part of such purchaser of a chatel
purchased with stolen money can deprive him of owner-
ship of the chattel.” 1n a dicta pronouncement in Sinclair
Houston IFederal Credit Union v. Hendricks; 268 S.W.
2d 290, Texas Civil Appeals (1954), the court noted:

“The general rnle is that the owner of stolen
property can recover it or its value from anyone
who has received it and exereised dominion over
it. But monev, under certain circumstances, is an
exception to the general rule. This beeause of the
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necessity that money pass freely in commercial
transactions. One who receives money which has
been illegally obtained by a third pélrty in due
course of business, in good faith, and for valuable
considerations, can keep it without liability to him
from whom it was stolen. See Texas State Bank
of Walnut Springs v. First National Bank of
Meridian, Tex Civ App, 168 SW 504; Mashek v.
Leonard, Tex Civ App, 186 SW 2d 745.”

See also dnnotations 25 L.R.A. (N.S.) 632 and L.R.A.

1917 A 707. Thus it would appear reasonably clear that
the following should he the stated law to the jury:

L. That if an individual receives money for good and
valuable consideration he 1s presumed to take it in good
faith. ‘

2. That it the money has been stolen this does not
preclude the recipient from keeping the money as against
the person from whom it was stolen or his agents or

assigns if,

3. He received the funds for a valuable consideration
and in good faith and that only if it appears that the per-
son received the funds in bad faith with knowledge that
they were stolen must he respond to the person from

whom the funds were taken.

In the instant case the instruetions of the court -

posed a unusually light burden on the plaintiff. No where
was the jury advised that if the appellant took the money
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in good faith and for a valuable consideration a Judgiment
should be rendered in their hehalf. Rather a standard of
a reasonable prudent man and a nebulious standard of
notice, objective in nature, and unrelated to the state of
mind of the appellants was the makeup of the court's in-
structions. Under these ecireumstances, the instruetion
was prejudicial error since it in effect directed the jury
both expressly and impliedly that appellants had a duty
to make inquiry if a reasonable prudent man would have

done so even though the appellants otherwise acted in
good faith and did not believe that the funds they were
receiving were obtained through an illegal means. Conse-
quently, the instruetion was prejudicial error and re-
quires reversal.

B. Since the special interrogatories directed to the |
jury merely required a standard of notice and related
haek to the erroncous instruetion given by the court no
strength can come from the fact that the jury decided the
case on xpecial interrogatories. Schweitzer v. Stone, 13
Ctah 2d 199 371 .2d 201 (1962). 1t is =ubmitted there-

fore that reversal is required based on the erroncous

instructions given hy the court.
POINT 11

THE EVIDENCE AS AGAINST THE APPLICABLE STAN-
DARD OF LAW WAS INSUFFICIENT AS A MATTER OF
LAW TO ALLOW RESPONDENTS TO RECOVER

It is submitted that based upon the standard of law
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required as set forth in Point 1 of this brief that the evi.
dence presented below was insufficient as a matter of law
and that reversal and dismissal of the plaintift’s com-
plaint is required.

The evidence clearly establishes a robbery of the
Valley Shopping Center No. 3. However, it fails complete-
Iv to demonstrate a mala fide state of mind or action or
had faith on the part of the appellants. The undisputed
testinony as to the aetion of appellants is that they acted
i good faith in receiving the money from Johnson and
SNtockton,

Mr. Hatel received a letter from Johnson stating
that the police had $1,000 of Iiis money. Both Johnson and
flateh testified that Johnson had advised Hatch that the
money he had (which in part had been taken from his
person (R. 41) had been obtained by gambling in Nevada.
(R, 184, 188, 288). This was the same statement Johnson
had made to Officer Lyman (R. 169). Hatch was unaware
of where the police had found the money, and he had no
conversations with the police as to the sonrce of the
funds. (R. 289-204). He testified lte did not suspect the
funds to be loot, and no ¢laim was made by Valley No. 3
or its insurers against the funds prior to the time Hateh
received the money. (R. 289, 296). He had no conversa-
tions with Stockton concerning the matter. (R. 254, 255).
Johnson was hailed out soon after giving Hateh an as-
sicnment of the monies he had told Hateh were his and
[l;\t('h had only a 15 minute conversation with him prior
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to receiving the funds at which time only the question of |
fee was discussed. (R. 200). |

Mr. McRae represented Stockton. Stockton was aj
the Salt Lake County Jail when McRae first saw him,
(R. 229, 230). McRae visited with Stockton for only ahout
10 minutes to ascertain it Stockton could pay his fee,
(R. 230, 231). Stockton was being held on a probation
violation detainer. Subsequently, McRace met with Stock.
ton, his wife, and daughter. (RR. 254). Stockton’s danghter,
Mrs. Kelsey, advised McRae that she had given the police
money that was hers and/or her fathers. (R. 234, 235).
Mrs. Stockton advised McRae that some of the money
the police had was money she had been =aving for an
operation and that McRae was “welcome to it.” (R. 255).
Mrs. Stockton had also protested to the police that the
money they had was hers and for her operation. (R. 147)

McRae hiad no knowledge as to where the money had been
found (R. 256), and did not believe the money had been
stolen (R. 242). TTe did not know whether the police were
holding the money ax evidenee or safekeeping. (R. 243).
[Te did not sce the police report on the incident or discuss
the case with the investigating officers. (R. 242, 246, 318,
150, 170).

Thus. the information hoth appellants had was that
the funds were those of their elients. Both men thereafter
filed motions with the City Court of Salt Lake City seek-
ing release of the funds baxed on their assignments. (R.

990). No witnesses were called, although the State was
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represented. (R.282)0 Judge Beck on four separate
motions (three at which MeRae appeared and one at
which Hateh appeared) ordered the funds released. (R.
200).

Clearly the evidence shows the utmost good faith on
the part ol the appellants. They did exactly what they
should have done in seeking release of the money hy court
order. The evidence, completely unrefuted, shows that
all the Imformation appellants had at any time they re-
ceived the money for their services was that the funds
helonged to their elients or their elients relatives. There-
fore, as a matter of law the evidenee will not support re-
spondents case under the proper legal rules noted in
Pommt [ of this brief.

Further, as to the deductible elaim of $200 of Valley
No. 3, it appears clear, that the case should have been dis-
misged by the trial court at the time of eounsel’s motion
(R. 118, 119). The corporation never authorized the
bringing of the suit (R. 117), had gone through dissolu-
tion (R. 116) and was no longer in existence. (R. 116).
The former officer. of the defunet corporation testified:

(R. 118)

»(). Did you indicate at any time, Sir, vou had any
authority to request Mr. Jensen to bring suit on
hehalf of the corporation against these gentlemen
for any nmoney?

A. No, we never went to then.
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Q. Let me ask vou this. Did You care one way or
z}nothe'r whether suit was brought by the Valley
Shopping Centers against these gentlemen? ‘

A. Well, I believe our insurance company is cn-
titled to their money, if it is. The insurance con.
pany—

Q. Mr Hale—

MR. JENSEN: May he answer the question
please?

MR. BOYCE: Go ahead.

AL 1 believe there 1s a moral obligation on our in-
surance company if they have—

Q. [appreciate that. I do not think you understand
ny question.

My question is, 1s Valley Sliopping Center
making any claim you are aware of?

A. Not now, they don’t.”

Therefore the evidence as a matter of law requires

reversal and dismissal of the case.
POINT III

THE TRIAL COURT ERRED IN FINDING WAYNE JOHN-
SON IN CONTEMPT OF COURT IN THE PRESENCE OF
THE JURY WHICH ACTION WAS PREJUDICIAL ERROR
REQUIRING REVERSAL.
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At the time of* trial respondents ealled Wayne John-
son, Mr. Hatel's client, as a witness., The charges against
Johnson for the robhery had heen dismissed and he had
never heen in jeopardy. He was asked whether prior to
December 19, 1964, he knew Stoekton. Johnson then in-
voked hix privilege against self-inerimination.” (R. 183).
The trial judge overrnled the claim and directed him to
answer. Johnson refused. He was orally charged with
contempt by the trial judge. Snbsequently lLe was asked
whether he was in Stockton’s home when arrested on the
19th of December, 1964, He again refused to answer on
the basis of his privilege against self-incrimination and
the trial cowrt refused to allow the privilege. (R. 186).
Subsequently, before the jury, and after appellant’s
counscl had made Jolmson his witness to save time (R.
I87), the court repeated the uestions to Johnson and
diveeted him to answer; he refused. (R. 194). The court
then, while the jury was present found Johnson in con-
tempt of court and sentenced him to 30 days imprison-
ment. (R. 194).

Appellants contend that holding the contempt pro-
ceedings in the presence of the jury was prejudicial error.
Johnson had just finished testifving that he had told
Hatch the contested money had been won gambling and
that the money the police impounded was Johnson’s. His

testimony was crucial to the elaim of good faith by appel-
lants. By holding the contempt proceedings in front of
the jury and sentencing Johnson the court necessarily

impinged his ereditability, and jurors not being accustom-
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ed to such responses could not help but be prejudiecd,
Appellant’s moved tor a nmistrial. (R, 195) but the court
merely instrueted the jury that as to guestions not an.
swered they were not to infer answers. No instruetion
was given that Johnson's ereditability was not to he
weighed any differently beeause of the contempt action,
[“urther. no instruction could cure the court's action and

obvious personal hostility towards the witness.

The action of the court in ruling on the elaims of
self-inerimination wus clearly erroncous since the an
swers could have “tended™ to inceriminate or provided a
“hink in the chain™ of ineriminating evidence. Counsclman
vo dhitchcock, 142 USSe 547 (1892) 3 Hoffman v. United
States, 341 US. 479 (1951) 5 Li re Petty, 18 Utah 2d 320,
422 P.2d 659 (1967) 5 Wigmore, Feidence, Vol. VI
(MeN. Rev. 1961) § 2260. The appellants do not contend
they have standing to complain on this issue, but merely
point it out ax a basis lor the contention that contempt
procecdings <hould under such circamstances he held
in an atmosphere where there is an opportunity for free
inguiry and not in the sunumary hurried fashion adopted
i thix caxe. The court processess were not in immediate
danger, there was no disruption of decorum that required
sueh action in the presence of the jury. In similar in-
<tmeos Courts lave ruled summary action to be i
proper. Harris e United States, 382 U.S. 162 (1963).
Althongh, 783223 T.CU\L, 1953, allows the court when the
contelmpt is connnitted i its presence to proceed in a

cmmary lashion, it ix submitted that this should be
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fimited to instances where the need to maintain order or
decormm 15 manifest or where there is no liklihood of
prejudice to innocent parties. This would construe 78-
RN L =y H
pZ-0, CUCLAL 1953 in harmony with 78-32-1 (1), U.C.A
LUAL
(- Lo . . i e I3l ’
5. As ix noted i Goldfarh, The Contempl Power,
1. 200 quoting from United States - Sacher, 343 U.S. 1
. a6 (Frankfurter dissenting) :

“Summary punishment of contempt is concededly
an exception to the requiriments of due process.
Necessity dictates the departure.” (Emphasis add-

ed).

There was no necessity that dictated the sutmmary
action in the presence of the jury. The effect conld only
have been to identify the attorney with his elient, and
create questions in the minds of the jurors as to the wit-

nesxex veraeity thus prejudicing appellant.

POINT 1V

THE TRIAL COURT ERRED IN PERMITTING RESPOND-
ENTR® COUNSEL TO CALL TO THE STAND WAYNE JOHN-
SON AND GEORGE STOCKTON AFTER HAVING BEEN
ADVISED THAT THEY WOULD INVOKE THEIR PRIVI-
LEGE AGAINST SELF-INCRIMINATION. THE TRIAL
COURT ERRED IN NOT GRANTING APPELLANTS’ MO-
TION FOR MISTRIAL AND A NEW TRIAL WHEN COUNSEL
FOR RESPONDENTS IN HIS OPENING STATEMENT TO
THE JURY ALLUDED TO INADMISSIBLE EVIDENCE
WHICH CLEARLY HAD AN IMPACT ON THE JURY.

A. The appellants contend that the trial court erred

to their prejudice in not granting a mistrial and a new
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trial where the vespondents called to the stand Johinsoy

Stoekton and Workiman and asked obvionsly Deriminat.

M questions thus causing them to invoke theiy privilege
. . v . . a
aganst self-ineriminaton. Counsel was on notice helore.
hand that the witnesses would e¢laim the privilege, (R

181). '

The privilege against sell-inerimination is a delicate
one. The effeet ina eivil case of the privilege being in
voked has recently shavply divided this Court. Gerard r,
Young, 20 Utaly 2d 30, 432 P.2d 343 (1967). Manyv lavmen
and Tawyvers alike helieve the invocation of the privilege
to be evidence of guilt. Griswold, The Fifth Amendment
Today. (Y955) : Gerard v. Young, supra.

Therefore, the invocation of the privilege before a jury
8 necessarily damaging. Courts have held it reversible
error where a prosceutor calls a witness to the stand be
knows will mvoke the privilege against self-inerimination.
even where the court gives a limiting instruction, United
States oo Malowey, 262 1024 535 (2nd Cir. 1959) 5 People
oo Pollock, NY 2d (NYCA 1967) 4 'L Bull. 68-69:
State v Nelson, 432 12.2d SHT (Wasl)

The dinage is even more severe in a civil case he-
canse of the redneed hurden of proof. Tt is especially
damaging in this caxe heeause Johnson and Stoekton were
clients of the appelants and the inference of gnilt frow
fhe imvoeation ix casilv transferred to appellants and
found to he their state of mind. The guestions asked of

Jalmson and Stockton, on matters upon which they invok-
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cd their privilege, were clearly matters where the privi-
lege was validly exercised. No henetit to the respondents
caxe could be expected except the nnproper inference
from the mvocation of the privilege. Nor, can respond-
ents claim other relevant information was sought since
such other information was hrought as a part of appel-
lants" case, outside the scope of diveet exalinination, to
save time. (R, 187).

[t ix submitted therefore that the deliberate calling
ol witnesses by respondents counsel which he knew would
mvoke the privilege against self-inerimination and the
exannnation ol the witnesses on matters obviously pro-
tectedd by the privilege was prejudicial and requires re-
versal.

B. Counsel for respondents in his opening address
to the jury advised the jury that Stockton and Workiman
had given confessions to the police as to the commigsion
ol the robbery. This evidence was elearly inadmissible
sinee it was hearsay as to the appellants, and not related
to their knowledge absent proot that they knew of the
statements, which they did not.

The opening statement evoked from a juror a state-
ment later in the trial that he thought there had been evi-
denee of the confessions put before the jury when there
lad bheen none. (R. 153, 154). Obviously the opening
statement was prejudicial. In fact the juror thought that
Jolmson had confessed when in faet he steadtastly main-

tained he was not involved.
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In 53 Aw Jur,, Trial 455 it is observed

“Itis generally held that statements by counsel
that certain evidencee will be introduced are not
nnproper if made in good faith and with reason
able ground to believe that the evidence ix ad
missible, even though the intended proot veferred
to 1s afterward excluded. However, in the absene
of good faith, ov where prejudice is clearly pro.
duced, whether as the result of aceident, inadvert. |
ence, or misconception, the rule is to the contrary, |
Inferences in his opening statement by counsel for
the plaintiff in a negligence action that the defend-
ant carries liability insurance are, of course,
highly improper, and in a nmmber of instances
have heen held to constitute ground for a reversal
or new trial.”

Whether the action was intended, merely madvertant,
or energetic advocacy the effeet was to put before the
Jury inadmissible evidence which they could not remove
‘rom their minds ax the juror’s comment indicated. The |
<tatement would obviously prejudice appellants in ther
claim by allowing the jury to believe appellants must have
had the confessions or known of the guilt. Further, i
tended 1o refute Stockton's and Johnson’s claim that they
were not involved. The action merely added to the m-
herent difficulties of a trial of the nature of the mstan

case,

Points A and Brequire reversal and a new trial.

POINT V

TIIE TRIAL COURT MADE NUMEROUS ERRORS IN RUL-

J
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ING ON EVIDENCE WHICH SUBSTANTIALLY PREJUDIC-
ED THE RIGHTS OF APPELLANTS

The trial court made several erroncous rulings on
the evidenee during the conrse of trial, however, not all
ol these were serious or prejudicial. Appellants how-
ever, contend that some rulings of the court very definite-
v were prejudicial.

| Ao One ol the basie contentions at trial was the
amount of clanned loss to Valley No. 3 from the robbery.
} The police records showed $1,910.46 placed in evidence
l (R. 320). The police testintony was that $2,128.40 was
recovered. The appellants received by court order the
r <tum ol $2,163.63 (R. 237) a sum more than police records
~how they ever had. Johmson contended $1,000 was his
personal money. Mrs. Stockton contended that some of
the money seized she had heen saving for an operation.
. Her hushand testified that he had finished a painting
job and that some of the money was from that job. Conse-
quently, there was a real dispute as to just how much

monev had heen taken from the store by the robbers.

The trial conrt over ohjeetion allowed Mr. Clavence
W. Reese, a partner in an independent insurance adjust-
ing service, to testify that from the investigation of his
company the loss was 2,431.57. Mr. Reese did not per-
conally investigate the loss, nor was he able to lay any
foundation as to how the loss was computed. (R. 301-303).
[oxhibit 1 was received as the “proof of loss form”. There

wiax no anthentication of this document whatsoever (R.
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302, 303). Clearly therefore the testimony ol Mr. Reese
was hearsay as was ISxhibit 1. e had no personal know-
ledge of the loss or the exhibit and there was no effop
to mtroduce the evidenee as an exception under the hux.
nexs records exception. The evidenee was hlatant hear.
save Panlson & Polasky, Dusiness Entries. + Utah |,
[ev, 527 (1955) 0 MeCormicek, Evidenee, p. o6 ete This
evidenee was obviously prejudicial since it was the only

evidence purporting to be an exact calenlation of the loss.

B. Towards the end of the trial appellants called
Jay Fo Banks, the Distriet Attorney of the Thivd Judieial
Dixtrict, (R. 513). On direet examination hix testimony
wax Thnited to the discovery niethods available to a de
fense attorney through [Utah procedures. Primarily, he
dixcuszed the e ol the preliminary heaving (R, 314).
On cross-examination, the trial court allowed the re
spondents connsel to put hypothetical gquestions to Mr.
Banks ax to whether wnder the evidence he would have
~uspected the money found was loot. (R. 316, 317). Ob
Jeetion was dulv made to the hypothetical question (R
S5y inceluding the Tact that it was outside the scope of

direet exanination. (R, 317)

Thix evidence wax clearly not admissible. First it in
no wav related to the direet examination and was con-
pletely ontside the scope of direet examination ov any-
thive related to it. This court in other cases where the
<cope ol examination has heen so seriously violated has

not hesitated to find prejudicial error. Stale . Vance,
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35 Utah 1, 110 Pac. 43 (1910 : State ¢ . Gardner, G1 Utah
50U 213 Pacs 794 (1923). In other cases the court was
held that it was proper to prevent the extension of the
cross-examination to the latitude allowed hero, Anderson
Salt Lake and Ogden R, Co., 35 Utah 209, 101 Pac.
D0 (1909) s Deguan, Now-Rudes Evidence Laws, Cross-
Eoeamination, 6 Utah 1. Rev. 323, 330-338 (1959).

[n addition it scems clear the matter was not a
proper subjeet for hypothetical expert opinion. The
question was one that the jury was as capable of answer-
mg as the witness, It is well settled that if the subject
matter is one not calling for expert opinion the expert
may not give lis opinion. Thus, MeCormick,Evidence,
p. 28 notes:

“To warrant the use of expert testimony, then,
two clements are required. First, the subject of
the inference wmust be so distinctively related to
some science, profession, business or occupation
ax (o be bevond the ken of the average layman,
and sceond, the witness must have such skill,
knowledge or experience in that field or calling
as to make it appear that his opinion or inference
will probably aid the trier in his search for truth.”

Sincee a lavian is equnally as able to say whether he
would have a suspicion as to the source of funds as Mr.
Banks, the question was not a proper one for an expert
opinion. Macshara v. Garfield, 20 Utah 2d 152, 434 P.2d
706 (1964) : Day v. Lorenzo Smith & Son, Inc., 17 Utal 2d
221, 408 P. 2d 186 (1965).
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. . .
Further, Mr. Banks" opinion of whether the 1HONey
would be loot as set forth in the hypothetical is not rele
vant.  The question is whether defendants knew o

whether some thivd party would have a Suspicion,

Ninee the answer of Mr. Banks could clearly he
diviring to appellants and coming from a prominent
attorney and the District Attorney the trial courts error
witx obvionsly prejudicial.

CONCLUSION

Appelants submit the trial court conmnitted serious
crrors that require reversal. The jury was instructed on
a totally erroncous standard ot law whieh would warrant
a new trial except for the fact that the evidenee asa
watter of JTaw will not support a judgment,

[Further, reversal is required because of the seriows
departure from proper procedure and erroncous and pre-

Judicial rulings on evidence,

This case clearly indicates the extreme ditfiendty a
Jury has in comprehending the funetion, obligations, and

operations of a eriminal defense attorney. That inherent |
|

problem was seriously intensified by the erroncous ac
fions of the trial conrt. This court should reverse.

Respeetfully submitted, /

Ronald N. Boycee
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