Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (1965 -)

1968

Parley Marsh v. Robert Bryce Irvine and James
Blackwood Neil : Respondent's Brief

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.]law.byu.edu/uofu_sc2
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errorsL.L. Summerhays; Attorney for Defendant-AppellantDon J.
Hanson; Attorneys for Defendant-RespondentGayle Dean Hunt; Attorney for Respondent

Recommended Citation

Brief of Respondent, Marsh v. Irvine, No. 11255 (Utah Supreme Court, 1968).
https://digitalcommons.law.byu.edu/uofu_sc2/126

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme

Court Briefs (1965 -) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F126&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F126&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F126&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F126&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2/126?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F126&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

| ) . -\4 o

T | o f*“,,\;,,\
" o PARLM MARSH e e
o c Plamtsz B@’spondq%t

1 » ) ) .
b L. L SUMMERI—IAYS SRS
‘\of STRONG AND HANNI P
£/, '504 Boston ‘Building, . - o ‘“\4 A )""'-';a' by
Sﬂt Lake City, Utah: | " 1" ol

Attmey for Defe'ndlmt-AmM"t i

- 'DON J. HANst - U}

_of HANSON AND fGARRl\qT»T
Contmental Bank Bulldlng ) “‘,’/
 Balt Lake City, Utgh < * 't
Attomeys for Def WLR'Z”W%’& :

e}

/ ¥ ! ‘ N !
Sponsored by the S.J. Quinney Law L\brary Fundmg for dlgmzanon provﬁed by tt}e fisti ugd of Mqﬁewﬁ‘g
lerary Servwce% and Teéhno\ogy Act, adm\nlsteréd bﬁ the Utal tate{\&(ary T
Mach\ne generated OCR may conlam efor& , v.,‘ f (

/

y- ‘ 5 ereted ; -
AN i T R S



INDEX

STATEMENT OF KIND OF CASE .. 1
RELIEF SOUGHT ON APPEAL .. .., 1
STATEMENT OF FACTS . e, 2

ARGUMENT

POINT I. DEFENDANT, IRVINE’S REQUEST FOR
DIRECTED VERDICT WAS CORRECTLY DENIED.... 12

POINT II. DEFENDANT, IRVINE’S MOTION FOR

NEW TRIAL WAS CORRECTLY DENIED ... 20
POINT III. INSTRUCTIONS WERE FAIR TO DE-
FENDANT IRVINE e, 22
POINT 1V. EVIDENCE RULINGS WERE NOT PRE-
JUDICIAL TO DEFENDANT IRVINE ... 31
CITATIONS
CASES CITED
Anderson vs. Bingham and Garfield Railway Co., 117

Utah 197, 214 Pac. 2d 607 ..oooooeeeeeeeeeeeaeeareens 28
Boss vs. Dufault, 1953 Wash. 257 Pac. 2d 775 ....occooiiiinccecceee 14
British Columbia Electric Railway Ltd. vs. Loach, 1 A.C.

T1O (1906 e e ne s 29
Colorado and S. Railway Co. vs. Western Light & Power

Co., Colo. 214 Pac. 30 oo 29
Country Club Foods vs. Barney, 10 Utah 2d 317, 352

Pac, 2 TT6 oo 21
Gibson vs. Spokane United Railroad, 1938, Wash. 84 Pac.

20 B4 e 15
Hefferman vs. Rosser, 1965 Pa. 419 Pac. 550, 215 Atlantic

s <151 SOV USSR 18
Hickock vs. Skinner, 113 Utah 1, 190 Pac. 2d 514 ............... 27, 30
Hook vs. Kirby, 1933, Wash. 27 Pac. 2d 567 ...c....ooooovevrvmrcnnes 14
Hughes vs. Hooper, 19 Utah 2d 389, 431 Pac. 2d 983 ............... 20
Jones vs. Knutsen, 16 Utah 2d 332, 400 Pac. 2d 562 ............ 26, 27
Miller vs. Asbury, 1942 Wash. 13 Wash. 2d 533, 125 Pac.

2, 852 e e e 14
Milne vs. City of Seattle, 1944, Wash. 145 Pac. 2d 888 ._......... 14
Mulbach vs. Hertig, 15 Utah 2d 121, 388 Pac. 2d 414 ................ 21
Nelson vs. Molena, Wash. Jan. 1959, 334, Pac. 2d 170 .......... 13
Nikoleropolous vs. Ramsey, 61 Utah 465, 214 Pac. 304 ............ 26
Peterson vs. Neilsen, 9 Utah 2d 302, 343, Pac. 2d 731 .............. 22
Pyle vs. Wilbert, 1940, Wash. 98 Pac. 2d 664 .....cccoovuicecrenns 15

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Rutger vs. Walken, 1943, Wash. 143 Pac. 2d 866

........................ 14

Walker vs. Peterson’ 3 Utah 2d 547 278 Pac. 2d 291 ................ 17
TEXTS

Utah Law Review, Vol. 3, P. 211 2

Utah Code Annotated, 1953! 41661 o u

Yale La/l,{) Journaly 704 ------------------------------------------------------------ 29

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



IN THE SUPREME COURT
of the
STATE OF UTAH

PARLICY l\I:\RSH,
Plaintiff-Respondent,
- VS. -

ROBERT BRYCE IRVINE, Case No.
Defendant-Appellant, 11255
and

JAMES BLACKWOOD NEIL,

Defendant-Respondent,

BRIEF OF PLAINTIFF-RESPONDENT

STATEMENT OF KIND OF CASE

Plaintiff, Marsh, a paid passenger, was awarded a
verdiet for personal injuries against his host, Defendant
frvine, who drove motor vehicle making right turn from
stopped position at stop sign into intersection with arter-
ial highway and angled across outside lane of travel to
inside fast lane where he was rear-ended by East bound
co-defendant arterial driver, Neil, whom the jury re-
lcased both as to Plaintiff’s personal injury claim and
as to the turning driver, Irvine’s cross claim for auto
damages. After appeal Defendants settled between them-

selves the auto damage claim.

RELIEF SOUGHT ON APPEAL

Affirmance.
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2
STATEMENT OF FACTS

On November Y, 1964 at approximately 4:2( i
Defendant Irvine in whose auto the Plaintiff wag a Paid
passenger (R-345) drove said auto from stop sign at
exit of Magna Mill Road and Highway No. 201 Northerly
into said highway turning right to head East and after
beingin the right lane for some sixty feet (exhibit 3. —
map, red route marked by Defendant Irvine; also F-359),
changed lanes to inside, fast lane o ftravel into path of
Kast bound truck driven by co-defendant, Neil, resulting
in a rear-end collision. The highway was straight (for
several hundred feet), four-lane, fairly new (R-22) high-
way with asphalt surface (R-281) and was in the words
of Highway Patrolman, KEd Fitcher who was called as
an expert witness —

“a high type road with a good surface on it..."
with raised separating island (R-280) with eight
foot shoulder, thirteen foot outside and fourteen
foot six inch inside lane for Kast bound t;ra.f.fu'
(R-222) and with several hundred feet of visibility
(photos P-6, P-7 and P-9; also map 3-P).
Highway Patrohuan, Robert Haywood: "\"imb!ht,\'
is good for several hundred feet in hoth directions
and it is open.” (R-277).

Any slope in the road was so slight that the .ol'fi«vJ:
noted it as “level” (R-277) and a slight curvature turthvl,
to the West (from which Defendant Neil approached was
so slight that it, in the words of Highway Patroh
Haywood —

Q. Did it effect the visibility for several lundred
feet?
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A.

No, Sir.

Notwithstanding Defendant Neil’'s approach from the
West going Kast at such speeds that he was passing
traffic moving at sixty miles per hour —

Q.

... Had you also passed those at sixty miles
per hour?

The traffic was moving at sixty miles per
hour.

Just answer my question. Did vou pass those,
also sixty miles per hour?

Yes.

Was it because you had passed those safely
at sixty miles per hour you thought you could
also pass this one at sixty?

The stream of traffic which I was moving in
was moving at sixty miles per hour. (R-477
and R-478);

the aproach of other East bound traffic —

Al

I saw traffic down thehighway (Irvine, R-352,
L-6);

one or two cars westward on the inside lane that De-

fendant Trvine could see —

Q.

A.

Where were those two cars at the time of
the actual collision?

Somewhere between here and here (indicat-
ing). T guess. I was so startled when they

went by me. (R-357)

cars in the inside lane —
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Q. So after observing — and, as | understang it
you thought the cars in the inside lane wer
a little closer than the cars in the outsig,
lane?

A. I would say they was, Yes. (Irvine, R-367.

L-6);

heavy traffic in general —

“. . . because there was cars coming behind
too down here or there is hig traffic pattem
because everybody gets off work and going
home; so, I don’t see the highway; I was load-
ing passengers, I looked up, saw all traffic
pass here.”

Now after you loaded your passengers did
vou look to see if the way was clear?

That is when I did look, yes.
Is that when vou saw the cars coning Kast!
Yes, the traffic pattern. (R-355, L-6, Irvine).

Alright, I want to know if those cars passed
through the intersectio before you got in i,
or did you get in the intersection in front of
them?

A. Thesec ars here were way back here, and [
passed into the intersection in front of them
because I knew I had time to enter the nter-
section;

and nothwithstanding Defendant Irvine’s observation Of:
the on-coming East bound Neil truck as a distanc of
500 feet —

Q. The other car drive by Neil, where was
when you first saw it?

oropr ©

it
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It was probably down here ( indicating.)
About how far back from the intersection?
Well, my guess was 500 feet.

Was that your testimony back in 19657
Yes, right here.

And would that then be vour answer now?

PO O ro

As near as I can guess in feet without meas-
uring, yes. (R-366)

One of the automobiles you saw in the traffic
pattern was in the inside lane of traffic?

A. Yes.

Q. And two of the automobiles you saw in the
traffic pattern were in the outside lane of
traffic?

A. That’s my — I remember cars come like I said
— There was cars all the way back, and T
wouldn’t specify as to a certain number of
cars.

=

Q. Tn other words, let’s put in this way. When
vou looked down here you saw cars on the
inside lane of traffic or in the lane next to the
cente risland; you saw a car, or cars, in that
lane of traffic?

A. Yes, sir. 1 think so.

Q. And vou saw cars in the outside lanc of traf-
fic?

A. T saw traffic pattern. Yes.

(). The car on the inside lane at that point was
about — vou would estimate — 500 feet from

the intersection?
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A. That is my estimation.” (R-3066)
Defendant Irvine, after making the foregoing olsery,
tion drove into the intersection.

Q. So after making that observation, then vy
started your ear and drove into the intepsec.
tion?

A. That’s right. (Irvine, R-367, 1-14)

After the foregoing observation, Defendant Trvine
apparently never looked again to the left and West he.
fore the collision and his apparent confusion substan.
tiates probable failure to look again to the left —

Q. Where were those two cars at the time of
actual collision?

A. Somewhere between here and here (indieat
ing) I guess. I was so startled when they
went by me. (Irvine, R-357, 1-8)

Defendant Irvine remained in the outside lane of
traffic some sixty feet, (IExhibit 3-P — red line), before
crossing into the inside fast lane. lrvine’s testimony
indicates he was conscious of the lanes; and for reasons
the Court would not allow Irvine to tell (R-363, 1-24)
Irvine proceeded apparently without further observa

tion from the outside to the inside lane of travel —

Q. ... Isitp ossible that you left the stop sigh
proceeded a distance down the out§1dg lane 0
travel, then, swung over to the inside lane
of travel?

' . C e e cleal
A. No, because 1 thought everything was c)lt’
here; so, I went across to get in the lane.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



7

The foregoing seem to helie sueh changing of lanes; how-
“ . . . . ’

ever Irvine had already, in tracing his route on the map

bl

(ixhibit 3-P) stated:

(). Now then, would vou trace your course of
travel from the stop sign over to the point of
immpact, please?

A. Driving in Salt Lake in this area, that is at
least twothirds of thecars that go from Magna
come out of these East Mill entrances onto
this highway and proceed East. It is our
normal practice too.

Q. Just tell us what you did on this occasion.

A. T see everything is clear, so I proceed to go
in here and across into this lane, and, in order
to go into the left-hand lane, which was
throngh lane into the city, this lane being
the lane going to Magna. (Irvine, R-360)

Defendant Irvine started from Zero at the stop sign,
was at 15 mph or 20 on entering the inside lane of traffic
(R-364 and 458) and at 35 mph (R-361, L-2) in the inside
lane of travel was struck from the rear by Defendant
Neil’s truck, not 230 feet East of the east exit of the
Magna Mill Road as indicated in Defendant Irvine’s
brief, page 5, but 155 to 180 feet, Exhibit 3-P, and R-359,
[.-19. (The jagged lines at 230 feet were where Irvine
indicated cars came to rest (R-359, L-22 to L-29).

Better evidence, that of the invesigtﬁng officer from
the physical evidence, indicates the point of impact at
140 feet East on the Mill exit road —
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&

Were you able to determine within what arey
the point of impact occurred?

A, Yes, sir.

Q. Within what areca?

A. Inside lane of traffic.

Q. qu thep, did you exclude the possibility of
point of impact being either hefore or beyond
certain points?

A. Yes, sir.

Q. ... within theseven oot skid mark area?

A. Yes, sir.

Q. From your investigation, could it lave heen
further West than that?

A. No, sir.

Q. . .. Have you indicated your best opiuion’

A. My best opinion would be it would be in this
seven foot distance there. (R-234, L-1).
When Neil first saw Defendant Irvine vehicle mov-
ing into the intersection he applied his brakes, his vehicle

swayed —

A. ... also my vehiele almost got out of controh:
I released the brake and let the engine take
over the vehicle, again; and this is where this
skid happened, when I jammed on the brakes.
again to stop it.

Q. Now at the tine you jammed on your hrakes
by then had vou hit the Irvine car or —

A. No.
Q. Was it later you hit the Irvine car? Later!
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A After the skid. (R-59, L-1 to 10).
Neil slowed to what he thought was 30 mph when he
rear-ended Defendant, Neil. (R-460, L-2).

Neil said he saw Irvine when he (Neil) was 150
feet back (R-462, L-1) as he was then going 60 mph,
(R-462, L.-4), that Defendant Irvine was stopped at the
stop sign (R-463) —

Q. Did he stop right at the stop sign?
Ao Yes, I would say he was stopped right at the
stop sign. (R-463, L-28)
Neil knew it was shift change time at Kennecott (R-464,
[-25) ; that at the time of Irvine’s entry into the inside,
fast lane, he, Irvine, was going 25 to 35 mph (R%466,
i-6); and at that time Neil had apparently already
braked the first time and lost control and thereafter
hraked to the point of collision as he said (R-466) —
A, How fast? I think I was traveling — I would
say, I had already started to brake my vehicle;
noticing an accident was imminent and, by

that time, I was busy controling the vehicle,
trying to stop it.

So how fast do vou think vou were going?

- e~

I would say maybe at this time I was still
doing 55 miles an hour.

(). Now was this the reason that you had braked,
the fact that he was pointing towards — and
coming towards your lane of travel?

A. T didn’t start to brake until I saw him start
to enter that lane; never expeeted the man to
enter that lane of traffic.
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Q.
A.

10

In other words you say now, until he started
to enter your lane of travel, vou hadyt
started to brake?

No.
Is that right?

That is correct.

Neil also said that when Irvine was at the stop sign
he, Neil, was 150 feet away traveling 60 mph (R-454,

1.-26, 30).

Neil was 75 to 100 feet West of the stop sign (R-469,
L-12) and going 60 mph (R-469, 1.-28) according to Nei],
and Irvine was just making the turn (R-469, L-21) and
when crossing into the fast lane of travel was going

20 mph (R-458, 1.-6). Neil slowed to what he estimated
as 30 mph and struck Irvine (R-460, L-2). The second
application of the brakes, according to Neil, likely made
the skid marks —

Q.

A.

Q.

A.

The skid marks then, they were probably made
by the rear wheels weren’t they?

In all probability it was the second fierce
application of brakes (Neil, R-471, L-11)

... And then when yon got down to this
point where the officer has indicated ther
are some two skid marks, vou, again, applied
them hard?

Yes. (Neil, R-471, 1.-23)

According to Neil the outside lane in front of Trvine

was occupied with other vehicles:
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Q- ... Was there traffic immediately in front of
his vehicle? .
A. Yes.

Q. About how close would you estimate to the
front of his vehicle?

A. About two car lengths.

Q. Is that the answer you gave at that time?

Neil on cross gave the speed of Irvine on crossing to
imside fast lane as 20 to 35 mph. (R-476, L.-23). He also
stated on cross that there were cars in front of him in

his lane o ftravel (R-478, L-10).

Captain Ed Pitcher testified as an expert that the
coefficient of friction at the scene of the accident was
approximately .79 (R-544); that slowing distance from
60 mph to 30 mmph was 114 feet (R-572); that if the acei-
dent happened 213 feet from the stop sign (R-502, L-9)
Defendant Irvine econsumed, in traveling from stopped
position at stop sign to 35 mph at point of impact 8.4
seconds (R-510, 1.-4); that from the point Irvine may
have entered thef ast lane (Exhibit 3-P), (green line
made by Neil,) (thereby along with his direction and
speed altering approaching driver Defendant Neil of
Irvine’s intent to take the fast lane) to point of impact
(as testified to by Neil as at green marks, Exhibit 3-P,
L.ce., 180 feet — 140 feet according to Officer Hayward
(R-232, Exhibit 3-P), Irvine traveled 180 feet (213 feet
minus 33 feet) and consumed 5.1 seconds (R-510, L-30);
that approaching driver, Neil, in slowing from 60 to 35
mph consumed 1.7 seconds (R-517, L-4) leaving 3.4 sec-
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onds to spare, or would have consumed to fully stop 42
seconds still leaving .15 seconds even if Irvine hag been
stopped on the road (R-517, L-15).

Inescapable conclusions follow that Neil either Was
much further back on making the crucial observations
or that speeds were drastically different than indicated
by the witnesses, also that Neil possibly consumed con.
siderable time and distance while out of control.

POINT I.

DEFENDANT IRVINE’S REQUEST FOR DIRECTED
VERDICT WAS CORRECTLY DENIED.

The Plaintift’s Complaint (R-1) reveals Plaintitf
initially sued the turning driver, Defendant Irvine, re
garding him at fault for failure to vield, nnproperly
changing lanes, and failure to keep a proper lookout,
and later added Defendant Neil, thearterial driver by
Amended Complaint (R-6) after deposition of Irvine
October 20, 1965 (R-350, 1.-13). We too regarded Nel
as negligent but the jury failed to agree and our gues
tion is whether as to Plaintiff, Marsh, the paid passenger
in Irvine’s auto, there was negligence on the part of the
turning driver, Irvine, to sustain the verdict.

It is difficult to see how the three cases cited 1n
Defendant Irvine’s brief under Point I — that Trvine
should have had a directed verdict of no cause of action
__ aid him when the three cases cited ruled that thf

. . : oviate cause of
crucial questions of negligence and proxiate calis
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the drivers 1n situations analogous to that of Irvine were
jury uestions.

Nelson vs. Molena, Washington, Jan. 1959, 334, Pac.
2d 170, is cited in Defendant Irvine’s brief page 20 in
support of Irvine’es point that he should have had a
direct verdict instead of a jury verdict against him, the
brief noting: '

“The appellant court held that the principles
R of law that applied in the instruction which should
have been given were those applicable to follow-
ing and preceeding drivers and the statute relat-
ing to an overtaking driver was applicable. . . .”
In that case the right turning driver, Defendant Molena,
made a right turn from a non-arterial highway onto
arterial highway and was struck from the rear by Plain-
tiff, Nelson, who attempted to pass but was forced to
turn back into his own lane by approaching auto, it
being a two lane (Not a four-lane as here) highway. The
verdict was for the Defendant, Molena, on cross claim.
The Supreme Court held that the evidence raised ques-
fions for the jury as to whether Plaintiff Nelson was so
far from the intersection when the Defendant Molena
entered that a resonably prudent man could believe it
safe to enter and as to whether Plaintiff Nelson’s exces-
sive speed caused the accident. Judgment on verdict was
affirmed.
The Court said, page 171.:
“The principle question presented is whether

the Court, under the facts in this case, shoulfl
have applied, as a matter of law, the rules appli-
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cable to intersection collisions (RCW 46.60.170)
and thus should have held the disfavored driver
have been contributorily negligent. The tyg]
court’s answer, properly given, we think was g

The court commented, page 172:

“Nelson (Plaintift) urges that his Motion for
a Directed Verdiet and for Judgment n.o.v. shonld
have been granted because it is undisputed that
Molena (Defendant turning driver), the dis
favored driver, if the intersection applied did not
vield the right of way and his failure so to do
caused the collision.”

“If a disfavored driver enters an intersection
at such a time and in such a way as to produce an
enlergency situation in which the favored driver
is unable, in the exercise of reasonable skill and
judgment to avoid a collision, the disfavored
driver’s failure to vield the right of way at the
intersection would constitute neghgence per se
(Miller vs. Asbury, 1942 Wash. 13 Wash. 2d 533,
125 Pac. 2d, 652) even though the resunltant col
lision occurs outside the bounds of the intersec-
tion. Boss vs. Dufault, 1953 Wash. 257 Pac. X
775 Milne vs. City of Seattle, 1944, Wash, 14
Pac. 2d 888; Rutger vs. Walken, 1943, Wash. 145
Pac. 2nd 866 Hook vs. Kirby, 1933, Wash. 27 Pac.
2nd 567.”

«“Under such a state of facts, RCW 46.60.170
(quoeted supra) would apply and the rights and
liabilities of the parties would depend upon who
had the right of way at the intersection.

“In the presentc ase the testimony of a 0
interested witness placed the favored d.l‘l"‘i’
(Plaintiff Nelson) so far away from the 1nt01£
section when the disfavored driver (Dem“lﬂn
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Molena) entered the arterial that a reasonably
prudent and cautious man could have believed
that he and the favored driver were not simnul-
taneously approaching a given point within the
intersection and that he could with safety proceed
to enter the arterial and travel upon it” . . .

“Of course we are called upon to decide
whether, as the appellant Plaintiff Nelson con-
tends Molena (turning driver) as a matter of law,
entered the intersection in violation of RCW
46.60.170 and was responsible for the collision.
We answer that in the negative. It was at least
a question for the jury wunder the testimony as we
haveo utlined 1. (Underlining added.) Issues of
negligence, contributory negligence and approxi-
mate cause are in such a situation questions of
fact. Gibson vs. Spokane United Railroad, 1938,
Wash. 84 Pac. 2d 349; Pyle vs. Wilbert, 1940,
Wash. 98 Pac. 2d 664. The jury found and with
abundant evidence to sustain the finding, that
if Nelson had been proceding carefully Molena
had a reasonable margine of safety in proceeding
on to th arterial highway and that the collision
would not have occurred but for Nelson’s exces-
sive speed.”

“The trial court properly denied the motion
(of Plaintiff Nelso ,approaching driver) for a
direct verdict and for a judgment n.o.v.”

The court had submitted both theories to the jury, the
statute on intersectios and right of way on entry, that
parties were “simultaneously approaching a given point
within an intersection” within the purview of RCW
#.60.170, a vield right of way statute, and the statute
16.60.040, o “overtaking and passing” vehicles and the
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1o

court held no more and no less that a jury eaxe wa

’ . ¥ as
properly presented, instructed, and sustained by the
dence, the court saying page 173:

eyl

“1t follows that there is no merit in the ERNTR

ment of error directed against the court’s instrye

tion, based upon RCW 46.60.040. Patently if M.

leno was lawfully upon the arterial highway (as

the jury could and di fid) when the collisioy

oceurred, the rights and liabilities are those of

following the preceeding drivers and the statute

relating to an overtaking driver was applicable.”

Had the jury here found that lrvine, like Molena, was

lawfully on the arterial highway (and over in the fast

lane where Irvine was) the rights and lLiabilities of over-

taking and passing vehicles might well apply but even

the under the Washington case would remain a jury

question, not a matter of a directed verdict as clained
Bv defendant Irvine in his brief.

Furthermore, Defendant Irvine submiteed no 1e-
(uests on overtaking and passing vehicles in his 2210
quests (R-37 to R-59) all of which were given except
that for directed verdict (R-38) that for one version of
last clear chance (R-54); and in fact Defendant [rvine
<ubmitted an instruction (R-47) with reference to right
of way and same was given; and Irvine also requested
an instruetion as his request No. 11 (R-48) given hy the
court (R-116) Instruction No. 17 which read as tollows:

“You are instructed that the driver of a1
hicle approaching a stop sign at t}’w elltl.'an(‘(i to
a through highway shall vield the right of way t0
other vehicles which have entered the intersection
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from said highway or which are approaching so
closely on said through highway as to constitute
an nediate hazard, that said driver having so
_\'iel'ded, may proceed and the drivers of all other
vehieles  approaching the intersection on said
through highway shall yield the right of way to
sald vehicle so proceeding into or across the
through highway.” |
Naturally Defendant lrvine did not object to said
mstruction No. 17 (R-665, 666, 667, Irvine’s exceptions
to the instructions).

Walker vs. Peterson, 3 Utah 2d 54, 278 Pac. 2d 291
ix cited in Defendat Irvine’s brief, Page 21, under his
point 1, that he is entitled to a directed verdiet of no
cause of action and is cited for the proposition that
the arithinetic in the instant case warrants a negligence
ruiling as a matter of law against Neil, the arterial driver
im favor of the turming driver, Defendant Irvine.

It is difficult to see how that case aids Defendant
[rvine as against Plaintiff Marsh, his paid passenger.

In that case, at any rate, parties approached each
other head-on when Defendant Peterson attempted a
right turn in front of the on-coming Plaintiff, Walker
vehicle. The left turning driver did not see the other
auto nor look again until after he heard the screech of
hrakes and a horn and the court, Judge Lewis Jones,
sitting without a jury, held both drivers negligent but
tntered a judgment for the turning driver believing that
the excessive speed of approaching motorist was not a
proximate cause of the collision.
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The Utah Supreme Court held it must haye heen
a proximate cause; and vacated the Judgment, arriving
at its conclusion based on the mathematics of the situa;
tion, reasoning that the Plaintiff approaching driver g
40 mph could have stopped in 126 feet or 77 feet shon
of impact whereas he left 148 feet of skid marks, knocked
the Plaintiff’s car 72 feet and traveled 42 feet froy
th point of impact besides, indicating a speed in excess
of 55 mph.

That case holds that under its artithmetic the arter-
1al driver’s proven excessive speed was a contributing
cause of the accident. It does not hold the turning driver
free of causitive negligence§ The case could assist De-
fendant Irvine in his auto damage suit against approach-
ing driver Neil were it not that the Supreme Court left
undisturbed the proposition that the turning driver De-
fendant Peterson’s situation (analogous to that of De-
fendant Irvine) was afactual question, and determinable
hy the jury.

In Hefferman vs. Rosser, 1965 Pa. 419 Pac. 330,
215 Atlantic 2d 653, cited by the defendant, the Plaintiff
turned right into arterial highway and in 140 feet, accord-
ing to Plaintiff, was rear-ended by the Defendant at
40-50 mph.

The jury found both parties negligent, hence 1o
cause of action on Plaintiff’s Complaint; the trial co?ll‘f
erroncously granted a new trial, erroncously thinking
that contributory negligence of Defendant should not

have been a jury qustion. The Supreme Court held the
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trial court to have been right the first time, i.e., that
Plaintitt’s contributory negligence was a jury question,
the court noting page ... ;

“Under Plaintiff’s version (turning driver)
not only was he not contributorily negligent but
Defendant (arterial driver) was negligent in that
he had tull and adequate opportunity to avoid
a collision with the Plaintiff vehicle. Under De-
fendant’s version because of the manner in which
the Plaintiff entered the Kast bound lane, De-
fendant was afforded no opportunity to avoid the
collision and Plaintiff negligently effected an
entry into the path of Defendant’s lGast bound ve-
hicle).

Irvine reasons the absence in the instant case of
such pronounced diserepancy as to point of lmpact as
there was in the Hefferman case entitles Irvine not just
fo a jury question on his negligence but to a directed
verdiet on his absence of negligence. Granted the dis-
erepancy on point of impact was less in the instant case,
140 feet (Officer Hayward) to 180 feet, Exhibit 3-P —
not 230 feet as noted in Irvine’s brief, page 5, but the
diserepaney was material; and other discrepancies com-
plicate the instant case. As to speed — Neil testified
variosly at speeds of 60 to passing vehicles moving at
60 mph as to route of travel, Exhibit 3-P — Neil’s ver-
sion takes Irvine almost directly to the fast lane while
l'vine’s renders hi min a situation of changing lanes.
As to speed at point of impact — if we believe the speeds
given by witnesses as to both cars at the time of impact,

25 mph as to Irvine vehicle and 30 mph as to Neil vehicle,
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the accident wouldn’t have happened — Irvine woulg
have gotten away. And the time and distance CONSUtljeq
by Neil while out of control is rather unanswered n the
record.

Clear cut answers not being apparent to the triy
court as to the negligence of the two defendants, th
trial court left, and we believe properly, the determin.
tion to the jury; although we think a directed verdict
for Plaintiff Marsh as against Defendant Irvine, ti
turning and disfavored driver, may well have been prop.

POINT TII.

DEFENDANT IRVINE’S MOTION FOR NEW TRIAL
WAS CORRECTLY DENIED.

That Defendant Irvine, turning and disfavord
driver, was not entitled to a directed verdict of no caus
is covered under Point I and it follows that his motion
for new trial was properly denied.

Many cases sustain a jury verdict against the driver
entering arterial highway as Defendant Irvine did.

In Hughes vs. Hooper, 19 Utah 2d 389, 431 Pac. 2
983, an accident occurred at open intersection 100 South
and 600 West in Provo, Plaintiff proceeding North ant
Defendant East. Judgment was for the Defendant, Plain-
tiff appealed, the case was affirmed, the Supreme Court
holding that the North bound driver, there the fa\'orefl
driver, being to theright unlike Defendant Irvine’s pos
tion in the instant case entering an arterial highway’
could have been contributorily negligent and whethe!
he was for the jury, the court noting page 391:
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“If there is doubt the issue is for the jury,”
Citing Country Club Foods vs. Barney, 10 Utah
2d 317, 352 Pac. 2d 776.

[n the latter case Plaintiff South bound at open
intersection in Priee, Utah was struck by West bound
Defendant, approaching from the left, Plaintiff recov-
cved a judgient and Defendant unsuceessfully argued
in the Supreme Court that the Plaintiff was guilty of
contributory negligence as a matter of law. This court
held that since reasonable minds could differ the ques-
tion was one for the jury.

In these two cases the motorists in position anal-
ogous to that of Defendant Irvine enjoyed the favored
position being to the right; still the (uestion was ruled
to be a jury question.

In Maudback vs. Hertig, 15 Utah 2d 121, 388 Pac. 2d
{14, a case where there was no actual impaet, this court
upheld a jury verdiet for arterial truck driver who
ditehed his cement truck to avoid hitting Defendant who
stopped at stop sign then proceeded into the intersection
into the truck’s path. The court noting (page 123):

“Tnasmuch as Plaintitf was on the arterial
street and had the right-of-way, he was entitled
to asswne that the defendant would accord it to
him until something warned him to the contrary.
Under the evidence the jury could have found that
Defendant did not honor Plaintiff’s right'-of-wa_v
but suddenly ran out into the intersection and
into the Plaintiff’s line of travel when the 1at.ter
was so close that he could not have done anything
other than he did to avoid a crash.”
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N hs ¥ . 4 i
In Peterson vs. Neilsen, 9 Utah 302 343 Pac. 24731

a Defendant entering the arterial highway after stopping ‘

at stop sign and in an analogous position to that of
Defendant Irvine in the instant case, was struck by Plain.
tiff arterial driver approaching from the left (in relativ
position of Defendant Neil driver in the instant case).
With respect to the Defendant this court said, page 304

“It is unquestioned that the evidence supports
the finding that the defendant (auto entering the
arterial) by proceeding on to the highway without
looking to the North was negligent and that hix
negligence was a proximate cause of the collision
Our concern is whether this was the sole prox-
mate cause or was the Plaintiff guilty of negl
gence which also contributed as a proximate caust
of the collision thus barring her right to recover.

The case was remanded for retrial on the issue of whether
the arterial driver was contributoritly negligent as @
matter of law as Judge Larson of the Tth District Jiad
ruled.

POINT IIL.

INSTRUCTIONS WERE FAIR TO DEFENDANT IR-
VINE.

Defendant Irvine objects that Instruction No. ( wen-

1 > ] -rv !
tions as ecxample various experts, a doctor, engumneeh

. : l(‘ |
appraiser or mechanic¢ . . . but does not mention the

category of expertise enjoyed by Captain Pitcher.

Surely the jury knew the items given doctor, eng"

i . Iy
neer, appraiser or nechanic were examples and the Jt .
. Iy . AN a1l

surely knew after the careful qualification ot Cap
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Pitcher as an expert (R-492), that he was testifying as an
expert. There were not in the case any engineers, ap-
praisers o1 mechanies and although the court might have
sald :

= For instance, a doctor, engineer, ap-

praiser or mechanic . ..”

the fact that those professions are given as examples
cannot but be properly understood by the reader, and
the examples given under ordinary rules of interpreta-
tion do not limit the category but give examples of it.

In struction No. 15 was a general instruction on
speed applicable to all drivers. It is a simple statement
of the rule of the road and no juror could have been mis-,
led hy 1t in the facts of the instant case.

Furthermore, had lrvine entered the arterial high-
way in a slower, more cautious and deliberate manner
observing to his left, the accident may well have been
avoided. Furthermore, there is considerable discrepancy
as to Defendant Irvine’s speed at the time of entry of
the inside fast lane of travel and the jury were entitled
to find from the evidence that Irvine came out from the
stop sign into the arterial highway at such a rate of
speed as to contribute to the hazard.

With respect to Instruction No. 20, that no person
should turn a vehicle upon a public highway unless and
mtil such movement could be made with reasonable
safety, Trvine’s brief, page 28, claims “There is no evi-
dence in this case that the Defendant Irvine after he
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entered the inside lane of traffic made any turn whty,
cver from the lane in which he was traveling” .

As pointed out in the statement of facts, Liviy
according to his own testimony, Lixhibit 3-P, lay | |
route drawn in the outside lane for some sixty feet hefgy
his eross over into the inside, fast lane and he commene
at one point in his testimony, (R-363), to state his reasons
for so doing but the court rejected that evidence (R-3631

i

Instruction No. 20 instruets in the words of the
statute 41-6-61 Utah Code Annotated 1953:
“A vehicle shall be driven as nearly as pue
tical entirely within a singel lane and shall not I
nioved from such lane until the driver has fir
ascertaled that sueh movement can be made wif
safety.”

Defendant Irvine objects to Instruction No. 210
that the Court did not punctuate the words “safey’
with “reasonable safety” in its instruction that the driv
makig a right turn shall remain in the outside lanc anf
shall not thereafter change to the lett or inside lane ut
the driver has first ascertained that such niovement @
he made with safety. It seems this instruection did n
impose a duty on Irvine to so control his auto ast
gnarantee accident avoidance but rather pronouneed i
the jury the rule which governs a driver in turning rigl
on to a highway and in moving thereafter to a differe”
lane of travel. Instruction No. 22 simlarly pronount
a general rule with respect to changing lanes.

It is noteworthy that Trvine did not make that ol
jection to Instructio No. 21 in his exceptions (R-666) w0
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with respeet to lnstruction No. 22 (R-666) ; that this
was a five day trial with instructions submitted at the
heginning including Neil’s requests, 11 and 12, which
hecame the court’s instructions Nos. 21 and 22, hence
with adequate time to criticize any wording of any in-
struction; and that court was adjourned from 4:30 p.u.
one day until 10:45 a.an. the next for consideration of
jury instructions (R-655, 656). We assume the Court
and counse] for Neil and certainly counsel for the Plain-
titf would not have objected, had thee riticism been
hrought to light, to punctuating the word “safety” in
[nstructions Nos. 21 and 22 with the word “reasonable,”
however we cannt conceive of the jury having been nis-
let under the total instructions given.

Instructions Nos. 20, 21 and 22 read together, as
they were, ceftainly acquainted the jury with the reason-
ahlv prudent man test . Instruction No. 20 was punctu-
tacd with thewords ‘reasonable safety,” “reasonably pru-
dent person” and cautions the reader:

“This does not mean, however, that the driver

of a motor vehicle before making a turn must
. o s & ”
know that there is no possibility of accident . ..

lustrucetion No. 21 did not use the term “as close
ax possible to the right-hand eurb” but used the words
“ax close as practical to the right-hand edge of the road
or roadways” and Instruction No. 22 used the term ©. ..
driven as near as practical entirely within the single
lane .. ”

The reasonable man test was clearly and unequivo-
cally inserted into these three instructions.
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Defendant Irvine’s eriticisin of Instruetion N, ”
on sudden emergency is directed mainly at the fav()r;i
arterial driver, Neil, and as noted earlier the tyrip,
driver, Irvine’s only hope of succeeding as to his pajs
passenger Plaintiff is to show that the sole Proxinae
cause of the accident was assessible to the arteria] driver,
Neil and furthermore that reasonable minds could nof
differ as to such sole proximate cause; hence that fh
case should have been takn away from the jury in Ir {
vine’s favor. Nikoleropolous vs. Ramscey, 61 Utah 46,
214 Pac. 304, Irvine’s brief, P-31, is cited for the proposi ‘
tion that the said emergency instruction should not hay
been given. In that case, however, the court found asa
matter of law — (Page 471)

“That at the time of the injury and immed
iately before, the Defendant was not exercising
reasonable and ordinary care in the operation o
his car and that if an yemergency whatever existed
it was due entirely to his own negligence.”

In the instant case, however, it could be arguel
quite forcefully by Neil that, within the evidence ther
was room for the jury to find that the arterial driver
Neil, was not already negligent and that the emergenc\
if any, was not created by Neil’s conduct butby Trvines

The turning driver, Neil, entering the arterial high 3
way claims he should have enjoyed requested instrue
tion no. 17, (R-54) on last clear chance and cites Joies
vs. Knutsen, 16 Utah 2d 332, 400 Pac. 2d 562 as authority:
But in that case as in most last clear chance cases the
injured was stopped, — seldom is last clear chance 8/
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plied hetween two moving vehieles with rapid change of
circamstances between them; Hickock vs. Skinner, 113
Utah 1,190 Pac. 2d 514 ; Utah Law Review, Vol. 3, P. 211,
and the reason 1s that any last chance is thus rendered
unlikely to be eclear.

In the Jones vs. Knutsen case the auto rear-ended
had stopped on 9th South between 12th and 11th East
to pick up a shoe; the driver reached it from his open
car door, anded 1t to his passenger, rolled the car for-
ward about fifty feet, and stopped to allow the passenger
to give the shoe to another driver. The Supreme Court
moted, page 333 —

(“About one and one-half minutes elapsed
between the initial stop and the collision.) Im-
mediately thereafter Defendant’s bus collided with
the back end of Plaintiff’s vehicle. Testimony
discloses that Plaintiff, by failing to look in his
rear-view mirror, was unaware of the approach-
ing bus; and also that Defendant bus driver had
Plaintiff’s car in vision from the time he made
liis safety stop on 13th East about 400 feet from
the collision cite. Plaintiff did not signal for his
second stop; however his brake lights were lit
from time of initial stop as he kept his foot on
the brake. Defendant bus driver saw the brake
lights but did not sound the horn or brake the
hus for stop until seventy feet from Plaintiff’s
car while going between 12 and 15 mph . . .”

The dissent would not have allowed last clear chance
in the Joues vs. Knutsen case let alone the instant case,
the dissenting justice questioning the clarity of the last
chance.
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Does not the admission of Defendant Irvine of ,
need for last clear chance instruction against the arteri|
driver, Neil, admit and assume negligence on the part of
Irvine and does not that assumption of negligence g
tain the award to Plaintiff, paid passenger in the Trvipe
car? It would seem so unless we adopt the last Wrong
doer theory as it relates to last clear ehance which theor
was long ago rejected in Utah, Anderson vs. Binghm;a
and Garfield Radway Company, 117 Utah 197, 214 Py,
2d 607.

Irvine could only be aided as to Plaintiff Marshh
the last clear chance doctrine if Irvine convinced thi
Court that a last clear chance on thep art of the arterd
driver, Neil, to avoid the accident switched the proximat
cause of the accident entirely to Neil thereby absolvin
Irvine’s responsibility to his paid passenger, Plaint
Marsh, Irvine would thus bearguing “We are hoth negl
gent, thee and me but only thee (Neil) caused the ms
chief.” In the Anderson vs. Bingham and Garfield Rt
way Company case Plaintiff, Anderson, in driving at1
tanget toward the intersecting railroad track, collided
with the train approaching at 7 to 10 mph without Lights
on the lead cars except lanterns tough the engine further
hack had its head light on, Plaintiff contending the illu
sion that the engine was at the head of te train an
thus the Plaintiff failed to observe the cars ahead of
the engine. The engineer saw the auto and gave
“wagshout” signal to apply the brakes but they, bein‘g'dl"
fective, only slowed the train. Plaintiff argued but failed
to convince this court he was entitled to a last cle
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chance instruction, the Court extensively exploring the
last ¢lear chance doctrine in light of the engineer’s ante-
cedent negligence in driving with bad brakes. The Court
' oints out that proximate cause is not a satistfactory
explanation of last clear chance, the court noting (Page
204) —

“Professor Flemming James, Jr. in an article
entitled ‘Last Clear Chance — a Transitional Doe-
trine’ 47 Yale Law Journal 704, likewise rejects
the proximate canse explanation of the last clear
chance doctrine and observes that the Loach case
(referring to the British case, British Columbia
Electric Rallway Ltd. vs. Loach, 1 A.C. 719, 1916)
and the American cases which follow it seek to
Justify their position in thel ast wrong doer rule
in one form or another.”

The Court notes that the restatement and the ma-
jority of American courts are in accord and the Court
calls attention (Page 204) to Colorado and S. Railway
Company vs. Western Light and Powcer Company, Colo.
24 Pace. 30 —

“Where Plaintiff who was injured when the
streetear he was riding in collided with a train,
recovered a joint judgment against the streetear
and the railroad companies although it was later
adjudged that, as between the two defendants, the
railroad company had a last clear chance to avoid
the colliston.”

Similarly had the Plaintiff, Marsh, who was injured
i the Trvine car recovered a joint judgment against the
motorists Neil and Trvine, and had it been later adjudged
that as hetween the two defendants the arterial driver,
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Neil, had a last clear chance to avoid the collision, 1),
Judgment against Irvine, much less that against 1\'«”
would not have been disturbed by the last cleay ¢ |
application.

1dne

Huckock . Skinner, 113 Utah 1, 190 Pac. 24 514 i
a case in point with respect to last clear chance. Plaintif
traveled North on West Temple, stopped at 2Ist So)
in arterial highway, waited for West bound traffic
pass, looked Kast, saw an auto 400 or 500 teet Kag
observed South bound traffie, started across 2lst Soul
“without ever again looking to the East” and was strug
by Defendant West bound auto. Defendant was negl
gently driving at 45 mph. This court said:

“Under these facts the trail court tound th
Plaintiff (auto entering arterial street) to hav
been guilty of contributory negligence as a matter
of law and accordingly entered a judgment of non
suit. The correctness of the trial court’s ruling
the only question presented on this appeal.”

The ruling of the trial court was affirmed.
With reference to last clear chance the court sail: |

“The last clear chance doctrine relied onf
Plaintiff, is inapplicable in the present instane
As has been repeatedly announced by this cout
this doctrine is of limited application in the ca
of two moving vehicles. . . . The faster Plaintif |
was traveling thecloser Defendant’s car would br |
to the point of impact, and the less chance D“';
fendant would have to take effective weasure t"‘ ‘
avoid colliding with Plaintiff’s car. Under the fas
clear chance doctrine, obligations are also rel?‘
tive. Kach driver is charged with using due @
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to avoid the collision, and one cannot say when
his own negligence continues to the point of im-
pact, *We were both negligent, but you alone are
chavgeable because 1 got there first and you
should have missed me.””

POINT 1V

EVIDENCE RULINGS WERE NOT PREJUDICIAL
TO DEFENDANT IRVINE

C'ourt rulings on expert evidence did not prejudice
Defendant Irvine.

Plaintift introduced evidence of the required stop-
ping distance on the subjeet road from investigating
officer, llighway Patrohinan. Hayward; also from an
expert, Captain Ed Pitcher, which evidence both Plain-
tiff and the turning driver, Defendant Irvine, were in
a position to enjoy and to utilize to show that Defendant,
Neil ,the artevial driver, should have been able to stop
or slow in time to avoid the accident.

The Court declined with respect to Hayward to allow
the terminology “‘coefficient of friction” but allowed the
officer to simply testify as to the stopping facility or
drag factor of the road; and this was a more liberal
ruling even than the Plaintiff asked for. Certainly Irvine
could not complain, he thus having more latitude to
explore with that officer his theory that the arterial
driver, Neil, should have been able to stop. The Plain-
tff's expert, Captain Pitcher, was then allowed by the
Cowrt to use the terminology “coetficient of friction”
citing that at the scene of the accident and giving stop-

Ping and slowing distance at various speeds.
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Defendant Irvine did not call back Pitcher ag
own witness to elaborate or to straighten out any detg
as he might well have done nor did Irvine recall gy
ward, the investigating officer, to go back into an
matters of th road characteristics, nor did DefEndalil

Irvine call other experts or witnesses to clarify o |

coefficient of friction or speed problems, if any, i
understood by the jury.

Defendant Irvine claims the Court erred in allowing
(‘aptain Pitcher to testify as to stopping distanee of 2
vehicle on a highway having a coefficient of friction of
45. This could not have but pointed up the vast ad
vantage of Neil in attempting to slow or stop on a roal
with coefficient of .794 — Exhibit 17-P and the Cout
did allow, Exhibit 17-P. Captain Pitcher to show slowing
distance at coefficient of friction of .794 to be only 1145
feot. The Court may well have allowed Pitched to tes
tify to stopping distance at 60 mph on co-efficient roa
79 but after all the evidence was of Neil’s slowing from
60-- to 35 mph and not of stopping and Trvine could il
have possibly bheen prejudiced hy the ruling.

Captain Pitcher was at the trail three different daw
Officer Hayward two with ample opportunity for De-
fendant Irvine to explore with these or other witness
all facets of the speed — stopping distance problen.

CONCLUSIONS

: LIS 8 - ce evel |
On the evidence Defendant Trvine’s only chan

. iy , 'al
atl trial was not to escape liability but to cause arter!
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driver, Defendant Neil, to contribute. The jury resolved
what we believe were obvious jury uestions. The settle-
nent hetween defendants sinee appeal (in the absence of
which settlement this Court would be considering possi-
hilities of a new trial between Defendants leaving undis-
turhed Plaintift’s award) of automobile damage prob-
lems renders moot most of the alleged errors noted for

appeal.

Respeetfully Submitted,

GAYLE DEAN HUNT,

Attorney for Plaintiff-
Respondent

Continental Bank Building

Salt Lake City, Utah
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