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IN THE SUPREME COURT

OF THE
; STATE OF UTAH
E' ————————————————
#! STATE OF UTAH )
)
| Respondent, )
: )
p | )
. VS, g Case No.
) 4664
GLEN W. MECHAM )
) /7:5;2;7
Appellant, )
)

APPEAL FRQM THE JUDGMENT OF THE FOURTH
i DISTRICT COWRT FOR UTAH COUNTY, STATE OF UTAH THE
HONCRABLE MAURICE HARDING, JUDGE

Vernon Romney Glen W. Mecham

Attorney General Appellant

State Capitol Building Prop. per.

Salt Lake City, Utah

Attorney for Respondent Utah State Prison
' Box 250
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CF '"H¥ SIATE OF UTAL
*%-xe«-ﬁ S

I STAIE OF UZAH,

Respondent, 3
:
:
vs. : CASE NO.
H
) L66l
1
MEN W. MECHAM, $
Appellant, '

BRIFF OF APPILLANT

PRELIIMINARY STATEMENT

derance in Appellant'!s Brief to the transcript of proceedings
1 be designated by tthe letters "IR" and the msin record by
he letter "R".

I
STATEMENT OF THE KIND OF CASE

8 is an Appeal from a conviction rendered against the
endant for the crime of Indecent Assault in the Aextkh
cial District of Utakh County, State of Utah. The Honorable
rice Harding, Judge, sitting without a2 jwry.
!
; RELL7F SOUGHT OGN APPEAL

*‘! Defendant-Appellant seeks a raversal of the judgmcnt and
tonvictiion.,
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STATEMENT QF FACTS

~ The appellant was tried without jury - being charged with
pa orime of Indecent Assault, cemmitted as follows, te-wits

"That heeee at the time and place afnraesaid,
made an assault upon LuAnn Cordner, a femcle
cMild of the age of 1l years, and teok in-
decent liberties with the parsen..." (R-5,11).

On August 2, 1968 Mrs. Shirley Cordner, the mother ef ilke
illeged victim, had been putting up cherries, and along in
ip af ternoon she was gotting quite tired and pewred herself
.tall glass of koolaid. The Cordner home at 60L North 980
jut, Orem, Utah was quiet, the children were eut playing,

il Mrs. Cordner sat down in her living reem to relax amd
rink her drink, (TR-16).

Mrs, Cordner testified that she had juat get herself seaty
d, vhen she heard the door open - her back was to thes deer =~
nd the next thing she knew Lou Ann Cardner ran and threw

self at her mother, and started crying, (TR~17). Mrs.

dner began to question ths child, and the child said "Mr.

- pctham." Then several minutes later, in bits and pieces,

1317). Mrs, Cardner went on to testify that the child re-

ted that Mr. Mecham had stopped her behind his heme at
North 980 West in Qrem, Utah, wiile she was passing
ough there to bring the children's tricycle home, (TR-18).

Lou Ann Cordner testified at the wrial that she was eleven
S oldj that shs was acquainted with Mr. Mecham, the de-
dant, and had known him for about three years, as they

Yed on the same street, across from éach other, (TR-5).

! Lom Ann further testified that her little brother had left
$ tricycle behind the fence in back of the Mecham place, and
t she went around to get it, got it, and was heading

M, when the defendant stopped her, (TR-6), she stopped en
Mecham property just a little bit.
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That Mr. Mecham was there at the time, and that it was
| bout 2100 otclock pem. and there was no one else there at
the time. That the defendant asked her how o0ld she was,
und what grade she was in school, That defendant said ghe
;‘vaa just the right age and would she be his girl ~ kissed

her on the hand, ahd was feeling her breasts and around her
‘private area, (TR~7,8); that he put his hand under her
i‘clothes and in her panties, and kissed her on ths lips.
| That she was frightened and went home, went in and
pounced on her mother, and cried,.,.. and started to tall
(vhat happened in bits and pieces, (TE-10).
| Lou Ann went on to testify that her mother called the
plice and they went down to the station in Orem. That a
uly examined her, and that she had red marks aleng her
\chest, area,

Mrs. Shirley Cordner testified that her home and the
Ltfendant.'s home were on the same street; that he lived
Wrogs and a little south... that on the 2nd day of August,
3968 - her daughter told her about the same as was teld in
.Court and mentioned above¢ that two to three hours passidd
from the time her daughter came in the living room and cried

g the t¥iie” they Fesched the pelive station in Orem; Utah.

Machine-generated OCR, may contain errors



-3-

The Statte!s third witness, Margene Tadd, eccupation
F.crotary tor Orem City, testified that on the 2ad day ef
hugust, 1968, she did ses Lou Amn Cordner at sround k00

| ptelock pem.; that she did examine Iion ‘Ann and that there
fms a large red spot around the breast ares, and it had besen
irbbed whers the zipper was, (TR-25,26,27). The State
wsted its case.

.| No Scientific Evidence Wa3s Introduced In Court By Either
ho State Or The Defense ~ Except The Chart As Drawn Om A~
Mﬂlurd In Ceurt.

No Expert Or Medical Testimony was Offered, Either By
The State Or By The Defense.

A Motion to Dismiss the Complaint was made by the defense
Ft this time, on the grounds and for ihe reasons that the
Ftate had failed to establish a Prima Facie Case. The
petion was submitted and denied by the Court, (TR-27).
| The @ofcndant testified that August 2, 1968 was his wife's

day off from work, and that he and her worked all day in the
bick of his carport - building a fruit cellar. That his senm,
ﬁch&rd Vincent Mecham was home that day, and that a neighber
d, Mark Syddall, and another kid were both with him and

M3 wife - all day, (TR=~28).
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The defendant further testified that his house is
(scing directly to the east - his carport located on the
‘;ront - North part of the property -~ there is a2 garden in
‘lck - about LO X 4O feet, and there is a fence around ihe
¢outh - the Waest - and itbhe North part of nis property; and
chat he did not see the Cordner girl on the day in questioeng
&at he did not go to thes back portion of his provertiy at all
that day, that he never even seen, touched, or spoke io the
- ¢ordner girl on that day; that he was never alons at angy tme
- that dayy that he did not comm.t the crime setl out in the

sharge against lim, (TR=-27,31).

After giving his own testimeny, defendant called his wife,
fary Ann Mecham to testify in his behalf.
' Mrs. Mecham testified that she was off from wark on August
&, 19683 that the defendant was building a fruit cellar in
Lho back of the carpart, and that she was with him throughout
bhe day - thait he was never out of her sight excepl for maybe
;W minutes when he went inside the bathroomj that all day
‘hﬁ was working with the defendant; at 2:00 p.m. on that day,

“d at that time her foster daughter, Susan Moore, came out

’ Ld of fared them coffee, and advised that she wis going to
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jck the door and wax the floor, (TR-3L); that Lou Ann Cordner
Fd in fact pass the defendant'!s place that day, but that she
?md in froni - in the middle of the street; that she (Mrs.
[cham) had spoken sharply to the Cordner children before,
;nd that Lou Ann would never come on the property, because
;he was afraid of the defendantts wife.

Mrs, Mecham further testified that she first learned about
the accusation against her husband on the day he was arrested,
[B-33); that her husband, the defendant was net at home, net
w her knowledge, at the time the officers came to ths front
door; that he was not on the premises; that her husband did
wt assault anyene on /ugust 2, 1948

Both defendant and his wife swore he was immocent. In
.‘Upport of their testimonyk, the following witnesses testified
Lhat dafsndant could not havse possibly been zullty of the allege
‘d agsaul 11 |

1. Mr , Mark Syddall, neighbor kid 13 years old

2 Mr, Pichsrd Vincent Mechom - son, 18.

3+ M;iss Susan ifoore - foster daughter, 17.

Fach of the zbove wiinesses testified that defendant did
18t commit the assoult = each gave supporting evidence to

tetendant s testimony - each testified to his own presence

"t defendan’ !5 home, and knowledge of the day's gxl?stl.t

ney Law Library. Funding fo tion provided by the Institute of
Library Services and Technology Act, administered by the Utah State Library.
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lum defendant's home and on the premises - each stood firm
Lndgr the pressure of the District Attorney on cross-examin-
}tion.

; Miss Lou Amn Cordner was recalled by defense counsel and
proved 1o be very apt in reading the displayed diagram of
the defendantfs premises, She testified that the alleged
event occurred in the south-west corner of the properiy,
between un old car and the rabbit pens, which it was
established were some twenty feet apart, and beth iﬁid; the
tree and one-:half foet fence which surrounds the Soutt;,

liest, and North portions of the defendantfs p;'opcrty. (TR-61).

Richard Vincent Mecham, defendant's 18 year old sen,

Fs called by the defense and testified that he and a young

de’ Miss Janica Church, who subssquently becams his wife,

}'lra out in back of defendant's house, near the eld ear and ‘
'hbbit pens, romancing = from the hour of 12:00 neon until ‘ |
}Nut 2300 pem. And then from about 2105 to 3115 P.M. Tho
)Iltnoss went on to testify that he came out frent to fimd

ut the time, and that he did see Lou Ann Cerdner riding her
{ks, out front, (TR-54); the time was sround 2:00 p.m. The

tness concluded his testimony by saying that on August 2, -

l‘968 ) in tagso@d:yﬁg:%rgm L\b&%ndipg%xzatglﬁgwggy t!}&mu e osteu?alndoLibgryoSEgg“
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’girl was on the road in front of defendant's house. (TR-54),
i The District Attorney did everything possible te shake
’ghjs witness, or impeach his testimony, but the witness
{,tood firm,

Mics Susan Moore was called by the defense and gave the
‘followlng evidence: That she was 17 years old, and did
:remember August 2, 1968 because she was scheduled te 99 horsk
thack ridlng and she made it a peint te clean the defendsntts
‘house so she would not have te de it the next day) that ¢
‘defendant spent the day working en their fruit eollar gn i -
‘the carpert. (TR-62,63).

1

| The defense rested its case, (TR-66).

|
| witness, Mrs, Jensen gave no direct er comcrete informa-

The State called Mrs, Alice Jensen as its first ro'huttd

, -

| tion, but testified that she knew one of the dtfonsf witnegse

| Mark Syddall and had known him for two years in her capacity
35 a School Counselor; and that Mark had talked to her abeut

| the alleged assault on Lou Ann Cordner several tims', and

; that he and others in the schoal clinic were diacmsing.

| the matter.
Mrs, Jensen went on to state that Mark had told her that
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j¢ liked liro Mecham, because he had been like a father and
hat he was golng to court for Mr. Mecham, and; that she ws

-§f the impression that Mark loved !4&, Mechanm wry much,

bould do anytiing he could for him, (TR=68,69).

iree Jensen was called to make the following statehr;i;
"And he (Mark 3ydde.l) said, 'I am going to court for

him.' And whether he sald, I would lie for him i€ } M‘l
to,' I don't know,"
Of ficer Richard O, Chattexrton of. Orem City was called by
__the State and testified that he was one of the officers sent
.to arrest the defendant, and that ﬁpon arrival at the defend-
at's residence, he went around tlﬁ hou#c and imto th garden
yhere he walked back and forth in order te see both sides of

Ihe houses and that he saw alpersOn later determined te be

le defendant, crawling out of one of the bedroam vdndwm
|t he told the persen to hold it right there and the persen
oll to the greund, (TR-T1), Befendant wes plated wnder
' erest.

Defendant was recalled and testified as follewss That he
" f*d been ceming home and saw two polite caxs in fzen of his
Lm, and he knew he was wanted on a driving ticket ia

‘ ‘Mrican Fork., Therefore, he wemt areuwnd back and ¢limbed
i
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‘,‘r the fence, slipped through the chest=high corn growing
h his garden and was attemptihg to get into his home through
je window when the Officgr ordered him To "hold it™ right
’m, (TR-73,74). The State rested its case, The defense

‘*“ted. Respective Counsel addressed the Court, (TR-79).

STATEMENT COF POINIS

1.

{e evidence was insufficient to overceme the presumption
b reasonable cdoubt, and the verdict is contrary to law
1d is not supported by the evidence,

i1,

appellant was denled and deproved of a public trial as
red and guaranteed by the Utah Constitution and the

stitution of the United States, and the trial court erred

srdering the public out of court during appellant's trial,

L

Ws error and abuse eof trial court's discretionary power

ignore the undisputed testimony of five (5) mature, un-

achable alibi witnesses in trial for assault, where
®rdict 1s based on testimony of an eleven year old cemplain-

witness in case where such tdstimony is contrary to
®entific evidence accepted by trial court.
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A

re the finding of trial court is that the event may not
occurred on the date charged in the Complaint and
Kformation, the court erred in matters of law and matters
fact, and a verdict of guilty as charged is not supported
the evidence and camot be allowed to stand, where the
ocence of accused is probable and only defense in trial
#r assault is defense of alibi.

ARGIMENT
| POINT 1.

EVIDENCE WAS INSUFFICIENT TO QVERCOME THE PRESUMPTION
INNOCENCE AND OF A REASOMABLE DOUBT, AND THE VERDICT IS
AQNTRARY TO LAW AND IS NOT SUPPORTED BY THE EVIDENCK.

In the process of reaching a verdict in the instant case,

be trial court made the following statement(s)s (TR-78-
Une 11), "I think the little girl was telling the truth.®

Line 123
" 13

AND: The Court Continued,

Line 183 “eee It may have been a different day t 1"
thig hneg'd Assault) gegurred.
* 19: I don't know."

ANDs In violation of all logic and law, and
obviously in errer,

\ Line 20¢ *The C the
as charged,”

: Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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hthe instant case the appellant was alleged to have committed

klony, to-wits ™Indecent Assault, committed as follows,
to-wits That he, the said Glen Mecham,
at the time and nlace aforesaid, made
an assault upon Lou Ann Cordner, a female
child of the age of 1l yearseees"

The appellant respectfully submits that he was expressly
Mrged to have assaulted Lou Ann Cordner on the 2nd day of
q‘qust, 1968 - between the hours of 2:00 peme and 3300 peme.
i lou Ann Cordner testified that nher brother had left his
‘{xlcycle behind the fence in back o1 the Mecham place, there

ae some kids going to throw rocks on the other side gnd she

R LI b . P
fned_ner. That the yine was “about two o'clock,” (See TR -
hls 6y 7)e

f lppellant respectfully invites this Honerable Court's
k&ntion to the conflicting, and impessible testimony given

b Lou Ann Cordner upon being recalled at (TR-61)s Witness

h direc-ted to the blackboard, and had no difficulty whatse-
bar reading and understanding a diagram of the appelant's
Xemises, and as innocent as it may first appear, Lou Ann

Btified to an utter impossibility when she stated at (TR~61)

bt the event in.auestion occurred in the space.between the

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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rw car and the rabbit pen., After locating the place en the
*“gram by pointing to it for the trial judge, Lou Ann Cordner
’od;a plece of chalk and markecd an "X" there on the Mecham
property between the old car and the rabbit pens. Directing
[m Court's attention to the diagram of the premises, your
appellant submits that it is a physical impoesibility for a
girl of only eleven years growth on her frame to get herself
‘through or over the fence that surrounds the appellant's
properiye &Ihere is only one possible way for the ¢girl to get
erself anu her “rittle brother's"™ tricycle on to the vremises,
gnd that would be t¢ pass through or around the carport and
@round the corner of the house and back aleng a foet path
sthrough the garden. And even i1f the girl could have managed to
‘wet herself up and over the rugged fence, then how about the
tricycle that she started home with, after she had been going
ap and around towards the Fausetts? Your appellant submits
that in order to get ento his property ene must come in frem
the front of the houges that the old car and rabbit penms are
{nside ths fence, as was shown by the diagram in the trial
tourt, and only a strong adult could possibly lift a portien
¥ the: fence and crawl under.

Appellant submits that he himself has in times past gone
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{wough under thc fence, but not even he could do it with a
{ricycleess thus the questlon how did Lou Ann Cordner manage
{ecet herself into the back corner of appellant's garden..
1’m-;-- is nc vacant lot inside the fence. There is a2 vacant

{¢t directly in back of the garden = outsice the fencz - that

witant lot is also in plain sight of at least four ether houus.’
Mth all due respect to the young and innocent, appellant sub-
}ms that Lou Ann Cordner told a direct lie, and testified

}io an impossibility that she was net physically capable of
'gvtting into the garden or between the car and pens as pointed
vt and marked in the trial court.

‘ppellant submits that he should never have been convicted

on such immature testimony, and that he wag deprived of an

Eequate defense at the trial court because his attorney of ‘

record felt that 1t would pe bad psychology to make a llar
of a girl only 11 ysars old,

Appellant submits that there were #ye mature adults giving
tvidence under oath - all against the testimony of Lou Amm
Crdner ~ in offect tho girl said that she found a ladder er
tomething and managed to get hepself over a fence for no

acon at all, geot assaultad and then climb back over, take

Mr ladder or whatnot and tuck it away, and then run home
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gyingy 3f in fact she did run home crylng.
(TR=78)s The trial judge scid at line 193
"I don't know."
acp-llant aqrees, The Hororawle Maurice larding
#d not know, because his final verdict was a wromg conclusien.]
here there is doubt it goes to the faver of the defendant.

the presumption of innecence requires that all doubt be re-

wlvec in favor of the accused, (Schlvier ys, State, 37 NI 2d
96, 151 Neh, 284.)

*In & ¢riminal case, reasenable doubts
on questions of law as well as on
questioens of fact must be reselved in
favor of the accused."

State vs, fevy, 113 P. 2d 306, 8 wWash, 2d 630

"And it has been held that the presumption

is sufficient to turn the scale in favor

of the accused where the case $s doubtful.”
People vs, Hill, 175 P, 2d 45, 77 Cal, 2d 287,

“The court must r2solve the facts and
evidence on the theory of innoctence

rather than guilt if that can reason-

ably be done, "

Peaople vs, Lowe, 285 P, 2d 697, 209 C. 199.
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POINT

\WPELLANT WAS DENIED AND DEPROVED OF A PUBLIC TRIAL AS
JEQUIRED AID GUARANTEED BY THE UTAH CONSTITUTION AND BY
HE CONSTITUTION OF THE UNITED STATES, AND THE TRIAL COWRT
ERED IN CRDERING THE PUBLIC TO LEAVE THE COLRT ROQM

JRING THE APPELLANT'S TRIAL.sess..

It is respectfully submitted that the trial court ceuld
qot have found appellant quilty in the instamt case, had
?ht public been allowed to see and hear what went en behind
- 4he closed doors,

With all due respect to the innocent and to the eleven
4ear old Lou Ann Cordner, appellant submits that there was
mot a single word or alleged sexual act breught out that
‘Meuld not have been brought out in a public trials amd the
_rct that appellant's trial ceunsel failed or refused te
‘disagree with the trial court is immaterial and dpes not
dn and of itself excuse the gress violation of appellant's
Lonstitutional amd Statutery Rights and Gwaramtees to dwe
process and equal protection of the laws,

This writer will agree that many times there are sases
of rape and/or sexual assault wheze the public spectaters
‘should be excluded for the sake ef the imncsemt, but in the
Instant case, there was never even alleged to be any sexual
perversion or anything that would make it diffieult fer eme
to explain under eath.

In the instant case the exclusien of the publie is inm
sbvious violation of appellant's comstitit ional rights and
guarantees, in that this case is direct proof that any
sumber of injustices and prefudicial decisions can be made
behind closed doers. No public efficial, mo mature persea
could have made such a decision en such evidence and still
respected 1f such decision was made public, Your appellant
jsubmits that his cause and defense was prejudicially affected
Y the trial court's action and decision te clesr the court
0f spectators and friends eof the people en trial as happened
in this case, This writer is indeed “grabbing straws,® and try
Ing to save himself from a long term in prison fer an injustica
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and prejudicial decision he was given behind closed doors.
[f we are going to have public trials, then there is no other
¢inde If its a sometime thing, then who is to decide,

POINT III.

.JT NAS ERROR AND ABUSE OF TRIAL COURT'S DISCRETIONARY POSER
70 IGNCRE THE UNDISPUTED TESTIMONY OF PIVE (5) MATURE, ADULT,
UN-IMPEACHABLE ALIBI WITNESSES IN TRIAL FOR INDECENT ASSAULT,
WHERE VERDICT IS BASED ON TESTIMONY OF ELEVEN YEAR OLD COM-
PIAINING WITNESS IN CASE WHERE SUCH TESTIMONY IS CONTRARY

10 SCIENTIFIC EVIDENCE ACCEPTED BY TRIAL COURT.

Appellant respectfully submits and contends that trial couxt
may not lawfully ignore such a legal and valid defense as
'was offered in the instant case.

There was no evidence whatsoever offered by the State
against defendant. It was just a matter of everyene thexe
making an eleven year old girl sound heartbreaking; but if
lan accused cannot prove his innocence with the knowledge of
his family and neighbors, then what must be brought into a

-jcourt of law to constitute evidence? When a man has five peop.
owing that he did not commit a crime, he should be able to
to sleep knowing that no court is going to c¢all him in be-

ind closed doors, and tell him a wrong has been done and it m:
Bs well be him that pays as anyone else,

Your appellant contends and submits that he has never been
Eiven a fair and public trial, and that his conviction should

reversed, _

During the trial of appellant, testimony was given to the
pffect that Richard Vincent Mecham, and a certain young lady
re out by the rabbit pens during the time Lou Ann Cordner
‘M5 allegedly assaulted, and therefore, it 1s submitted that
the testimony of that young lady should have and would have
been introduced at the trial had the appellant been afforded
gnhOpportunity to have an adequate def@nse introduced in his

ehalf,
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At this time it is submitted that under the rule of

" law as lald down in the following case by the United States
supreme Court, appellant should be allowed to introduce

for the first time in this Supreme Court additional evidence
in support of his innocence,

"Constitutional rights in serious criminal cases rise
above mere rules of procedure... Errors affecting

- fundamental rights are exceptions to th: rule that
questions not raised in the trial court camnot be
raised for the first time on appeal,”

Brooks vse States 209 Miss. 150, 135, 46 So, 24 94, 97,

QNCLLE JON

Appellant respectfully submits that the prosecutionm, in

" the light of the foregoing, has failed to prove appellant's
qilt of the Indecent Assault charged beyond a reasonable
doubt, and it is respectfully submitted thet the best
interest of justice will be served by reversal of the

' Judgment of conviction or, in the alternative, that the

. tppellant®s cause be remanded for new trial,

Respect fully submitted,

N MEC
Defendant and Appellant
Prope. per.
Wah State Prison
P+0es Box 250
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