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IN THE SUPREME COURT 
OF THE STATE OF UTAH 

KIRK B. BOWMAN, 
Plaintiff-Appellant, 

VS. 

.JANICE S. BOWMAN, 
Def endatni-Respondent. 

Case No. 
11534 

AP'PELLANT'S BRIEF 

STATEMENT OF THE KIND OF CASE 

This is an action for divorce and associated relief. 

DISPOSITION IN LOWER COURT 

On January 9, 10 and 13 of 1969, a trial was held 
before the Honorable Joseph G. Jeppson, Judge, which 
resulted in the defendant being awarded a decree of di­
vorce on her counterclaim and various items of property 
in the total value of $119,751.63 which included cash, in­
surance policies, bonds, stocks, equity in real property 
and various other assets. The award was based on the 
Court's valuation of the total estate of $346,47 4.90, as 
shown in the Minute Order dated January 15 and 17, 
1969 (R-38-42). 
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RELIEF SOUGHT ON APPEAL 

Appellant asks that the award be re-evaluated and 
reduced or, in the alternative, that a new hearing he 
granted to t>stablish the true value of the parties' hold­
ings and reasonable division thereof. 

STATEMENT OF FACTS 

The above action came on for hearing on January 9, 
10, and 13 of 1969 before the Honorable Joseph G. Jepp­
son, Judge of the Third Judicial District Court. Exhib­
its P-1 and P-3, together with Exhibits D-2, D-4 and D-5, 
'vere introduced ond received in evidence. The Court 
macle a written Minute Order giving its decision on Jan­
uary 15 and 17, 1969. The Decree of Divorce, Findings 
of Fact and Conclusions of Law were signed by the Court 
on the 29th day of January, 1969. Notice of Appeal and 
Notice that the Transcript had been ordered were filed 
in due time. 

Both plaintiff and defendant were sworn and testi­
fied as to the marriage of the parties and the three chil­
dren born as issue of the marriage. 

Plaintiff testified that the oldest child of the parties, 
a girl of the age of 17 years, was residing with him by her 
own choice and that the two younger children were resid­
ing with the defendant. Plaintiff further testified that 
defendant had spent nights and weekends in various local 
motels where she relaxed in the bars, swam in the pools, 
and struek up acquaintances with men. He further testi­
fied that on one particular occasion defendant brought 
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one of the men to the parties' home where the Jaughter 
o hserwd ck'fomlant "making out'' with the man. ( T-95 
and T-111). 

Plaintiff's Exhibit P-1 was identified, offered and 
recei,·ed in evidence, which exhibit showed Plaintiff had 
assets over and above liabilities in the sum of $3,319.00 
which included the equity of the parties in the family 
home and, in addition, showed holding in various corpor­
a tious which had no set market value. Plaintiff further 
testified that certain United States Bonds, Series "H" 

and "E ",were included in the exhibit and that the bonds 
were, in their entirety, derived from plaintiff's mother's 
and father's estates. 

Plaintiff testified also that he had current liabilities 
as of 90 days in the amount of $20,900.00 and long term 
liabilities in the amount of $43,700.00. 

On cross-examination the plaintiff testified that he 
had made a financial statement (Exhibit D-2) on April 30, 
1968 which stated that the surplus and undivided profits 
in the corporation of which he was the major stock­
holder were as of January 31, 1968 $296,693.00. Plain­
tiff also testified that a large portion of the stock he 
helcl in the corporation was encumbered and held by the 
seller for the purchase price of $60,000.00, and that he 
personally owed the corporation the sum of $4,000.00. 
Plaintiff testified that he received a bonus from the com­
pany in February or March of 1968 in the amount of 

$7,089.00. 
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The defendant was sworn ancl testified that she had 
eheckrd into motels a11cl had brought a man she had mPt 
ut a motel to her home when plaintiff was not present 
hut denied any wrong-doing or impropriety whatsoever. 
Defendant further testified that plaintiff had left the 
home in October or November to go to Nebraska and had 
not returned to the home of the parties after that time. 

Plaintiff was recalled and testified regarding Ex­
hihi t P-3, which Exhibit was an agreement restricting 
transfer of stock in the corporation in which he held a 
major part of the stock. He further testified that Exhibit 
D-2 was uot a true statement of the conditions as they 
existed on the dates of the trial (TR-187). He further 
testified that the company was in an extremely precari­
ous position financially and threatened with involuntary 
bankruptcy (TR-189). 

The lower Court awarded defendant a divorce on her 
counterclaim and awarded custody of the two younger 
children to her. The Decree provided that plaintiff pay 
to defendant the sum of $100.00 per month as support 
for each of the two minor children, the sum of $350.00 
per month as alimony, and the award of the following 
property: 

a. $1,000.00 in cash. 

b. $250.00 in an account at Continental Bank & Trust 
Company. 

c. $7 ,500.00 in cash from cash surrender value of 
Plaintiff's insurance. 
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d. $7,800.00 which was the bonus received by plain­
tiff in March, 1968. 

c. Tax refunds totaling $1,141.91. 

f. All stock, bonds and mutual funds owned by the 

parties except stock in engineering corporations. 

g. All Series H and E United States Savings bonds. 

h. The equity in the family home and all furniture, 
furnishings and appliances in said home. 

i. The Ford station wagon. 

j. The sum of $69,166.73 with interest thereon at 
the rate of eight percent (8%). 

k. The $30,000.00 insurance policy with payment to 
be made thereon by plaintiff. 

1. $718.75 attorney fees, $7.50 court costs, and $58.84 
deposition costs. 

ARGUMENT 

THE COURT ABUSED ITS DISCRETION IN 
THE DIVISION OF THE PROPERTY OF THE 
PARTIES. 

It is obvious that the division of the property of the 
parties as made by the Court will, when interest is con­
,;idered and support and alimony are added, leave the 
plaintiff herein with no ready cash to pay the large obli­
gations of his company; saddle him with the further 
obligation to repay the cash surrender value of his insur­
a11ce, and undoubtedly reward the defendant for indulg-
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rng rn eonduct which is very questionable, to say the 
least. 

ThPn' was no showing that the company itself was 

actually worth the amount shown on the financial statr­
ment hut, on the contrary, very logical testimony that 

the hook n1lue was based on the supposed value of equip­
ment which was very difficult to dispose of and depreci­
ating in value very rapidly. 

'11lw trial Court should have considered all of th<' 

circumstauces of the parties and where, as in a case like 
this, tlwre has Leen an abuse of discretion, the Supreme 

Court has the authority to, and should, modify the award. 

CONCLUSION 

Plaintiff-Appellant requests that this Court substi­
tutP its judgment for that of the lower Court and render 

a just and equitable decision in accordance with the facts 

and evidence. 

Respectfully submitted, 

BISHOP & FRANDSEN 
Alan H. Bishop 

343 South State Street 
Salt Lake City, Utah 

Attorneys for 
Plaintiff-Appellant 
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rhe Court awarded Defendant 1/3 or the •marital 

~~ute• which 1 t deteM'lined to be $348 9 25-. 90 • 

1 ow~ver the rollow1nP' Mathe!ft&tic1tl errors resulted 

In l!n excess award to L>et'endant or $2- .606.67: 

L1~b111t1es or $6-.600.00 (Ex. P-1) 
were not deducted in errivin~ at 
·~~r1tal estate" (n. -1. 1te~ K). 
($67.919.00 a~set~ on Ex. P-1 plus 
$280 9 716.00 value or cnrporat1onn 
on Ex. n-2 ~nproxinates •marital 
~~tate• or $3-8.25-.90 u~ed by the 
Court without cons1der1n~ 11ab111t1es) 
1/3 or or1tted $6-.600.00 11ah. • $ 21.533.33 

Error 1n CO!it'Ut1n~ 1/3 of $]-8 9 254.90 
·~nrital entAt@• cftused excess awftrd 
to n~rendant (~119.158.30 leas 
$116.084.96) or s3.073.3- • 3,073.3-

TCTAL EXCES~ AWARD TO DEPENDAPM' $ 2- 1 606.67 

The court aloo used the Talue or buaineaa corpo-

'"lllt1ons Rhown On r1nanc1al !'tate1'19nt turnished to a 

>ondtn~ company ~ ~ yea~-betore in arr1v1n1t at the 

'alue o!" the •marital estate.• althoup-h Plaint1rr had 

iesttr!ed that 1t did not show the true values Ra or 

~he time or trial. (R. 187-189). The case should be 

~~!nded for 8 hearin~ to determine the true TRlUe 

~r the marital estate nnd to mAke " d1str1but1on or 
•~sets bftsed uPOn true nlues. It anpears thllt 

ll"lrtl"Ox11"'~t~ly $68 • ooo. 00 excess award to Oerendant 

1"t1Ultert rro~ OVft1'9VlllUat1on or business corporation•• 
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