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IR THL BUPRERZE Lovar
QF Ti& STATL CF Ulas

Tid Z%ATe OF UTAL,
Platntiff-Respondant,
vs. Case Xo. 11%)9
RICUARG B, PAULEALA,

Dafendant-Appsllant.
BRILP OF APPELLANT

STATEMERT OF THE IIND OF CAJZ AND
DISPCSITION XN THE LOWLR CCUAT

ihis 18 a orininal ¢ase wherein She aefen-
dant was charged wish the orime of burglary in
the third degrea. A jJury trial in the Districet
court of Yeler Ceunty, Utalk, resulted in a
verdiszt of gailsy against $he JSefencant.
ROLISP BQUGET 0K AFPLAL
The defencant respectfully requests tbis

tourt to reverse the oonvietion of the lower
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gourt due to the grisvous errcrs hereinafter
set forth,
STATIMINT OF FPACTS

Abont 1:50 p.w. or July 31, 1988, in She
lunsh reom of the Liesel Bullding 4n Ogden,
Usan, & coke maghine whiok ked previesusly bdeen
Wquipped with an alarw devioe, vas opened, set-
ting off e alarm which was & tusger or bell
type alars,

The Zaintenance Superintendent, Iarl Lind-
Quiat, rescognised the sounding slarm and pro-
teedsd to investigate the situstion. Gan hie
vay up %0 the luneh roos, Hr. Lindquist met
the defendant-appellant and anather, ceming
down shia stalrway. #r. Lindquist asked She
Jefendant-sppellant $o rssain sthere while the
sauges of the 2lirmx was investigated.

The defsndant-appeilant, ke. lNieaard B.
Faulkner, and the othor person wish Nr. 7aulk-

ner, My. Jerry Jooston, did net remaln, but

-2~
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instead, undertook a peregrination that ended
in She arrest of both Mr. Paulkner and Ar.
Jooston.

The State produeed witnssses to testify
te the fact that ¥r. Faulkner was one of Lhe
tvo men who left the dulliding after being
requesatod o atay. And eviience was intre-
dueeu Shat a tag of keye, one of whioh was
found to oper the ¢oke maohine, belonged %o
ke, Jooston and wes in Ry, Jooston's pessessien
vhen e left the Xiesel Duilding.

Br. Faulkper testified that he ¢id in
fact open the ooke maehine, bBut that he die
ot take any money. The Ltate stipulased
that B woney was taken (T-98). Also, Mr.
Faulkner %estified thas he had esowe te the
iiessl Builiing for the purpose of seeing 1if
he oouid have hie parcle changed from 3all
lake C1ty to Qgden (S-13). Hr. Paulkner

furtiher teastified that while he was ia the

"”3"
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ftlesel Sullcding and while he was or the way to
the Farole Uffice on the fourth: floer, he was
salied by ¥r. Jooston %0 soxe into the luneh
roox (T-T8). The testimony coatimued to the
effeat Shat only after entering the luneh reoa
vas 4QYy intent to open the 00ke nashine ferwed.
At trial, She juldgs refused & FMotien eof
Jeverants 4s to the Swo lelendante, Kr. FPaulkner
and My, Joeston. Alao, on L8 OwA metien, ¥ne
trial court anendsd the information at &
vime after beth the prosecution and She defenss
hed restod thair csses.
ARQUYE LT
POIRT I

TUE THIAL COUBT CONNITTED PRESJURICIAL

SRAOR RY DEHYI&O THL Z5VaRALCE OF YuR

ACTIGHS AGATNZT MR, FAULASAR AND MR,

JOIETCSH.

“ne interest of conserving timo and noney

are valis reasons for joining defendants in
edvil actions, but a greater restriction en

the jeimier of sations snd defendants s Jdue

in eriminasl ssses. iLgonoxy in time and »onay
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vyt bte aybordliate to Justive and falr and
inpartial trial.
in the preosent case, a pre-trial motien
to saver (o, 8555-1), was filed in complianee
vith Utar Code Annotated, 77-3)~6. The pus-
pose of this sevtlion of the Cofe is S0 glive
sefendante who have been Jolntly indieted She
right to derand and have separste trisls, saspe-
eisliy &n wore sarious orines that csay de
purdshatle by laprisciment in the atate prison,
United States ys. Jomes, 5 U, 3§52, 10 P. 233,
“ho srial eourt was advised of the preda-
bls undue prejuditlce that would result frem o
Joint trial of the defendants by the Hetion
to fever. wo. SAg%.1, dated Ugtober ¢, 1568,
The different degrees of invelvemsns of the
two sefendunts snd the overwhelming disparity
in tie evidencde against sash defandant meke
the joint trisl of the two & travessy upou
the falr play and Jussioe ef the rigut of trisl
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oue Mr. Faulzner,
A. Ths AURIS2ILUK OF HLAKSAY
TELTINCHY OF YTATL'R VWITSHIAZ
AL TG WHAT Onb DEPESDANYT, k.
JOO3TUH, BAIL WAS PREJUTICIAL
AALINET Tai OTAUK LETEalANY,
M, PRULXHZE,

Ag expeeted, durln; the trial tuere were
irejudletlal atatexents whish werse the resull
of fallure of trial sourt to grant ssparste
trisls. A% page A of the record Lelow, an
oLjection was (iven %0 the testizeny velng
ressived eoncerning what ons ef the defendants
kad sald to the state's witness. The acceptanse
of thia teatinony Ly the court was prejudicial
against the other defendant, *r. FYaulkner.
Klse, the recelving of this testimony was cen-
trary to seotion YT-Mi-6, Utan Coue Arnetated,
coucernsing the use of a ¢o-defoandant's tesdl-
rony .,

In summary of Point I, the trial eourt
erred in not granting separste trials, and

alae, in receiving the hearsay testinony of

-6
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shat one vele.ncant nec 8ald to the State’'s
vitneas. These orrors result in prejudieing
the cxse of Mr, Faulkner muei an in Vhe ease
of Feople we. Chadwiek, 7 G. 136, 2% F. 717,
POIRYT 12

I3 WAS PREJUDICIAL EMROR POA THE

COURT 08 ITE OWY EOTION TO ARMEND

VHE INFORKATION AT A TIME APTIA

LOYE TRE PROSECUTIOR AND TR DEVXRAX

udl REITUD.,

There nust Le & time whan, for purposes
¢f a glven tricl, the defendant can determine
exactly what aharge the State 18 alleging
apatnst Hir, lest $he defendant never be &bdls
te prepare & defeuse for the esse. Dy
ehangirg the infarsation in the instant case,
she delerdant’'a poeition hes been prejudised.

The erimm of burglary in the third degres
reguires the 2%ate S0 prove intent at a speci-
fic tixe in relation o the act. The amending
of the iafor=atisn prejudieed the defendant by
ehanzing the slaments that the 3tate moeded
to prove and the Jefendant would have epper-

tunity to refute, at a time after the case was
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A, DLFRLRET MOT GIVEE ADEQUATL
RITICE OF AMENIMENKT.

Ine Yining of the anendaent effectively
prohilbited Ve lefendant fres having opper-
tundty to refute and diserodit the uvidenoce
siven in relation to the new natures of the
offevaas gharged. The assndment, wsde without
oprertunity $co reply, abriuged Ne., Paulkner's
rights of Jue procesa. 4 tiaely edjestion was
siven at paze Y& of the record of the lever
soury.

POTIaYT IXX
INSTRUCTIONRE FOUR Aae 31X ARK
IRTOHRIETENT TN THLIIPD CHAROZE
RLOARLING YHE HACZLEARY INTERT
DR P DNPRNHNDART.

Inetruction number four eharged he
Jefendant with comsitiing ° . . .burglary
of the Liesel Nullding sivuste ay 2827 Kiesel
Avenue, Dgden, Wader Ceouaty, Utah.' Under
this inatruction, the Jury must find thet She
defendant had the tntent 80 steal or commis
& felony before entering the bullding. Inetrue-

Vlon nunbopr six confiifcte direatly with tue
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ireent ranuirevsant of mstruction nunter four,

thud 2iving the JSury an Llneorrsct and eonfused

direction for the conviotion of the defendant.

Instruetion nurber sirx orarges the Jury

to fird that 1f she
reo with " . . (ap
ad see Af there is
stolen. , the Nhe 2
third ceprree., This

defendant entersd the luneh
intert to leok around
something that asa be
fellsy of burglary in the
ohanges the reguisite tiwme

for the forming of the intent fro= instruclion

nunter fowr, and also, varies the aubstanee

of the intent requilrenent froa thalt of law.

Charzing & Jury to eonviot s cefendant

of third degree varglary (the setual srimne)

vhen they ere only reguired to find that the

arandant s Just looking sround snd “casing

the Jeint” 18 an error irn stating the require-

nents of the substantive law., The iastruetion

is in errer and prejudieial in shat it requires

only ar fatent to survey su areg tc see what

wrtivles srs suseoptitie to tnefs. ard wh the

Matutory requisite intent of Utah Cede

Sponsore d by the S.J. Quinney Law L b ary. Funding for digjggation provided by the Institute of Museum and Library Services
Library Sen and Technolo g\}'ﬂ aiministered by the Ut h State Libra y
M chine-generated OCR, may contal




innotated, T6-9-5, whieh derands the sntering
o+ oW1V Sntent to steal, or to sommit any

felony . . . (emphaeis added). Thus, the

instrudotion number six feils to correctly ang

adequately stats the law to the Jury decause

it does st require the proper inteat for

the erine sharged.

At page 11% of the reeord cf She lower
court. timely exception and objeetion wers sade
concerning instructien ausber siz.

POINT IV
THE CINCUESTAKNTIAL EVIRENCE OPPERLD
2% Wha 3VAYL DIV NOR RICLUDER EVERY
AEABORABLE EYPOTHESIE, EACEFD TUAT
CF TE& DEFRLLAST'S OUILT.

“he proseaution failed to show eireusstanees
Buel &8s O sacivde evary ressonatble bypotheais
x3ept that of tiw defondant’s guils of the
offense cnarged, Jtate vs. Crawford, 39 U. 39,
Q1 F. 030, Iudesd, the defendant's own
tsstizony provided a plausible, ressonable
txplanatien for his conduct which weuld vitiate
the third usgree durglary sharge.

Also, trho Jtste's case falls to Dear the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technq\'oi% ggministered by the Utah State Library.
Mach\ne-geﬁer CR, may contain errors



varddnt of proeol Layond A rPeasundble Joubt, by
the ansonoe al acae necessary links 1in she
ehaln of evideuve tendiug to establish the
defendant's zullt, and the unrefuted presense
of evllense consissent wita the Jefendant's
trnnosengs ol the erize oharxed, Ltale Ve,
crawlord, aupra,
CONRCLUSTON
The defendant respestifully desands shat

by renace of the significant anc audasantisl
arvors ¢f ths trial court, She gonviatian in
this casc wua 4 pisdarriage of Justioe and &
sraveaty upon the rizhts and prosestions due
tas Jefandant, requiring a reversal of the
luwer gourt's scuviatlen,

Respeatfully suboitted,

JIXI RITZU&KAGA

Hitsunags A Ross

731 Sast Zouth Tenple

2alt Lake Civy, Utah

Atsorney for Defendany--
Appallant
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