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IN THE UTAH SUPREME COURT

GLEN P. WILLEY, )
) Appeal No. 93-0205-CA
Plaintiff/Petitioner,
)
Vs.
)
ROSALIND ANN JOHNSON WILLEY,
) District Court No. 91 490 0101
Defendant/Respondent.
)

PETITION FOR WRIT OF
CERTIORARI OF GLEN P. WILLEY

QUESTIONS PRESENTED FOR REVIEW
L. Whether the Court of Appeals erred in substantially increasing the amount and
duration of the trial court’s alimony award without evidence to support the award.
II. Whether the Court of Appeals erred by awarding an amount of attorneys’ fees

not sought by respondent and not based on any evidence in the record.

THE DECISION OF THE COURT OF APPEALS
The opinion of the Court of Appeals is found at Willey v. Willey, 287 Utah Adv.
Rep. 27 (Utah App. April 4, 1996). The opinion is attached as Exhibit 1 of the Addendum.

GROUNDS FOR SUPREME COURT JURISDICTION
L Date of Entry of Decision. The decision of the Court of Appeals was filed on
April 4, 1996.



2. Petition for Writ of Certiorari. The petition for writ of certiorari of
plaintiff/petitioner Glen P. Willey (“Mr. Willey”) was filed within thirty days after the entry
of the final decision by the Court of Appeals, pursuant to rule 48(a) of the Utah Rules of
Appellate Procedure.

3. Statutory Basis for this Court's Jurisdiction. This appeal is properly before
this Court pursuant to UTAH CODE ANN. § 78-2-2(3)(a) and § 78-2-2(5) (Supp. 1995).

DETERMINATIVE STATUTES AND RULES
This case is governed by UTAH CODE ANN. § 30-3-3 and § 30-3-5 (Supp. 1995).

STATEMENT OF THE CASE

Nature of the Case. This is a divorce action originally filed in 1991. This current
appeal was from an order of the trial court amending the decree of divorce on remand.

Course of Proceedings and Disposition Below. This case was originally tried in
November 1991. The findings of fact and conclusions of law (hereinafter “Original
Findings”), and decree of divorce were entered on January 14, 1992 (Exhibits 2 and 3 of the
Addendum). Defendant/respondent Rosalind Ann Johnson Willey (“Ms. Willey”) appealed
(the “First Appeal”). Willey v. Willey, 866 P.2d 547 (Utah App. 1993) (Exhibit 4 of the
Addendum). In Willey, the Court of Appeals held that the trial court had not made the
requisite findings on each party’s needs so that alimony could be determined. The Court
further held that the division of debt should also be considered in determining alimony.

Ms. Willey had also asserted that the court should include the expenses of her
children from a prior marriage in calculating alimony; the Court of Appeals rejected that
argument. The Court of Appeals held that the trial court did not have sufficient evidence
before it to impute income to Ms. Willey and invited the trial court to receive additional

evidence on that issue. Id. at 554.



The Court of Appeals also rejected Ms. Willey’s arguments that the trial court erred
in failing to recognize her premarital equity in the marital home, finding that the equity had
been consumed by the parties.

The Court of Appeals also found that the trial court’s findings concerning attorneys’
fees were inadequate and remanded for additional findings on that issue and directed the trial
court to consider attorneys’ fees on appeal. 1d.

Ms. Willey also appealed from an order of the trial court of April 5, 1993 (Exhibit 5
of Addendum), allowing Mr. Willey to offset payment of Ms. Willey’s share of the marital
debt against his alimony obligation (the “Second Appeal”).

After the Court of Appeals issued its original opinion on November 29, 1993, Ms.
Willey did not seek an immediate hearing to consider the issues remanded to the trial court.
Instead, on February 18, 1994, she filed a petition to modify the decree and a request for
temporary support. She also served extensive interrogatories and a request for production of
documents. Mr. Willey moved to dismiss the petition and for a protective order with respect
to the discovery. The domestic relations commissioner stayed the petition and granted the
motion for protective order. Ms. Willey objected to the commissioner’s recommendation;
the trial court denied the objection.

In October of 1994, the trial court held a scheduling conference and entered a pretrial
order (Exhibit 6 of the Addendum). The court found that the record of the original trial
already contained sufficient evidence to determine the expenses of each party and that
findings on that issue could be made from the record. The court directed an evidentiary
hearing be held to determine the amount of income Ms. Willey was able to earn.

The evidentiary hearing took place on November 17, 1994. The court heard
testimony from a vocational evaluator and from Ms. Willey’s counsel as to attorneys’ fees.

Neither party attempted to offer any other evidence.



On January 31, 1995, the trial court issued a detailed memorandum decision. The
memorandum decision is attached as Exhibit 7 of the Addendum. At the court’s direction,
Mr. Willey’s counsel drafted findings and conclusions to which Ms. Willey’s counsel
objected. The court entered the findings, conclusions, and order on March 7, 1995. The
findings of fact and conclusions of law (hereinafter “Findings on Remand”™), and order are
attached as Exhibits 8 and 9 of the Addendum. Ms. Willey appealed the trial court’s order of
March 7, 1995 (the “Third Appeal”).

On April 18, 1995, the Court of Appeals entered an order consolidating the Second
and Third Appeals for purposes of briefing and decision.

The Court of Appeals issued its decision on the Second and Third Appeals on April 4,
1996, without oral argument. The Court of Appeals found that (1) the amount and duration
of the trial court’s alimony award were not equitable, and (2) the trial court failed to make
adequate findings to support its award of attorney’s fees.

Instead of remanding the case to the trial court for further findings, the Court of
Appeals issued its own order substantially increasing the amount and duration of the alimony

award and making a specific attorney’s fees award.

STATEMENT OF FACTS

The Willeys were married on April 29, 1982. Both parties had been married
previously. (Findings on Remand nos. 1 and 2.)

Ms. Willey had three children from her previous marriage; the parties had no children
together. In November 1990, the parties separated after eight years of marriage. (Findings
on Remand nos. 2-4.)

From the time the parties separated until the time of trial in November 1991, Mr.

Willey paid Ms. Willey monthly temporary support, which included payment of the



mortgage on the marital residence in the amount of $2,492, temporary alimony in the amount
of $1,500, payment of Ms. Willey’s car payment, and payment of a joint installment debt of
$360. Ms. Willey received temporary support during this year of separation in excess of
$4,500 per month. (Findings on Remand nos. 22 and 34)

The original trial took place on November 21 and 22, 1991. At trial, the trial court
found that Ms. Willey was capable of earning an income of between $1,500 and $2,000 per
month. Ms. Willey submitted to the trial court that her monthly living expenses were $2,678.
(Original Findings no. 12, Findings on Remand no. 17.)

The trial court awarded Ms. Willey alimony in the amount of $1,500 per month for
one year from the time of trial, and $1,000 per month for three years thereafter. The court
took into account the fact that Mr. Willey had already been supporting Ms. Willey for a year
since their separation. (Original Findings no. 12.)

In addition to alimony of $1,500 per month for the first year, the court awarded Ms.
Willey one-half of certain bonuses to be received by Mr. Willey. Early in 1992, Ms. Willey
received $6,562.39, representing her portion of such a bonus. (Original Findings no. 14,
Findings on Remand no. 35.)

The court awarded Ms. Willey attorney’s fees of $5,000, finding that the $19,215
requested by Ms. Willey was not reasonable under the circumstances. (Original Findings no.
22, Findings on Remand nos. 46-49.)

After trial, Mr. Willey paid Ms. Willey alimony as ordered by the court. In addition,
Mr. Willey continued to pay the mortgage through October 1992, until the marital residence
was sold. Mr. Willey also paid Ms. Willey’s share of the installment debt which she was

ordered to pay pursuant to the decree of divorce. (Findings on Remand nos. 30 and 34.)



During 1991 and 1992, when Ms. Willey was receiving support equivalent to $4,300-
$4,500 per month, she did nothing to further her education or to obtain additional training to
enhance her earning capacity. (Findings on Remand no. 9.)

Mr. Willey was awarded a judgment in the amount of $18,840.86 against Ms. Willey
for Ms. Willey’s share of the joint installment debt and the deficiency resulting from the sale
of the marital residence paid by Mr. Willey. (Order, § 2, Exhibit 5 of Addendum.) The trial
court allowed Mr. Willey to offset the amount of the judgment against the amount he would
otherwise have been required to pay Ms. Willey. Id. Ms. Willey appealed this decision of
the trial court.

On remand, the trial court found that the reasonable monthly living expenses for each
party were $2,000. The court found that Mr. Willey had satisfied joint marital debt in the
amount of $37,681.71, of which Ms. Willey should have been responsible for half. The court
found that Ms. Willey should not reimburse Mr. Willey for her share of the joint marital debt,
and instead took the marital debt payment into account in fashioning the alimony award.
(Findings on Remand nos. 21, 31-34, and 40.)

Based on the testimony of the vocational evaluator, the court found that Ms. Willey
had the ability to earn $1,027.09 per month. (Findings on Remand no. 11.)

The court found that Ms. Willey had done nothing to pursue her education or to
increase her earning capacity during the parties’ separation, trial, or pending appeals.
(Findings on Remand no. 9.)

Based in part upon the payment of marital debt made by Mr. Willey, the court did not
modify its original alimony award under the decree of divorce, but did award Ms. Willey an
additional $500 per month, in addition to the cost of tuition and books, to assist her in

furthering her education for any month she was a fully matriculated student at the University



of Utah or comparable university for a period of nine quarters. (Findings on Remand nos. 15
and 16.)

The court found that all of the attorney’s fees requested by Ms. Willey were not
reasonable and awarded Ms. Willey an additional $10,000 attorneys’ fees. (Findings on
Remand nos. 45-50.)

The court entered its findings, conclusions, and order on March 7, 1995, and Ms.
Willey appealed.

Instead of remanding to the trial court for further findings, the Court of Appeals
issued its own ruling, awarding Ms. Willey alimony in the amount of $2,240 per month from
March 7, 1995, until March 6, 2000, unless sooner terminated or modified according to law.
The Court of Appeals did not indicate how this amount was calculated. Willey, 287 Utah
Adv. Rep. at 30.

The Court of Appeals also awarded Ms. Willey the additional $500 per month, in
addition to the cost of tuition, fees, and books, for each month she is enrolled as a full-time
student up to a maximum of nine quarters, not to extend past March 6, 2000. /d.

Finally, the Court of Appeals awarded Ms. Willey a total of $37,554.38 for attorneys’
fees and costs incurred in connection with the trial and all three appeals. The Court of

Appeals did not explain the basis for this award. Id at 32.

ARGUMENT

L. THE COURT OF APPEALS ERRED IN ARBITRARILY
INCREASING THE AMOUNT AND DURATION OF MS.
WILLEY’S ALIMONY AWARD

In its original findings, the trial court imputed income to Ms. Willey of $1,500-$2,000

per month. Ms. Willey claimed expenses of $2,678 per month. The trial court awarded her



alimony of $1,500 per month for one year and $1,000 per month for three years thereafter.
Ms. Willey was also awarded one-half of any bonuses received by Mr. Willey.

After the First Appeal, the Court of Appeals remanded to the trial court for additional
findings with respect to the reasonable financial needs of the parties and the imputation of
income to Ms. Willey. After a hearing, the trial court issued a detailed memorandum
decision containing such findings. The trial court found Ms. Willey’s monthly living
expenses to be $2,000, imputed income to Ms. Willey of $1,027.09, kept the original alimony
award in place, and added an additional $500 per month for nine academic quarters, in
addition to the cost of tuition and books, for rehabilitative alimony.

On the Second and Third Appeals, the Court of Appeals held that the trial court again
did not make adequate findings and issued its own ruling on the amount and duration of
alimony, but without factual findings.

The standard of review for a trial court’s award of alimony is abuse of discretion.
Rasband v. Rasband, 752 P.2d 1331 (Utah App. 1988). The trial court’s award of alimony
will not be disturbed absent a clear and prejudicial abuse of discretion. Chambers v.
Chambers, 840 P.2d 841 (Utah App. 1992). The Court of Appeals should not overturn a trial
court’s alimony ruling as long as the court supports its ruling with adequate findings and
exercises its discretion according to the proper standards. Bell v. Bell, 810 P.2d 489, 491
(Utah App. 1991).

Upon its second review, the Court of Appeals posed three questions with regard to the
trial court’s award of alimony to Ms. Willey: First, whether the trial court erred in imputing
income to Ms. Willey; second, whether the trial court erred in determining the parties’
expenses; and third, whether the trial court erred in fashioning Ms. Willey’s rehabilitative

alimony award.



With regard to the imputation of income, the Court of Appeals held that the trial court
properly imputed income to Ms. Willey of $1,027.09 per month and said “[w]e do not disturb
these findings on appeal.” Willey, 287 Utah Adv. Rep. at 28.

With regard to Ms. Willey’s monthly living expenses, the Court of Appeals held that
the trial court’s finding that Ms. Willey’s monthly living expenses were $2,000 was
“speculative.”l This holding is difficult to understand based on detailed findings by the trial
court, which in turn were based on testimony and evidence contained in the original trial
record. Exhibit 36-D, R. 440-42 (attached hereto as Exhibit 10 of the Addendum). The
Court of Appeals apparently rejected the trial court’s adjustments to the amount of expenses
claimed and held that the amount of expenses submitted to the court at the time of trial was
the amount to be used for Ms. Willey’s monthly living expenses. That amount was $2,678.
Notwithstanding this ruling, however, the Court of Appeals awarded Ms. Willey alimony of
$2,240 per month for five additional years from March 7, 1995, until March 6, 2000.

With regard to the rehabilitative alimony award, the Court of Appeals upheld the trial
court’s award to Ms. Willey of an additional $500 per month while she is a fully matriculated
student, plus the cost of tuition and books, for a period equal to nine academic quarters to be
completed within five years. However, the Court of Appeals held that this rehabilitative
alimony award should coincide with its new alimony award for a period of five years.

Apparently, the Court of Appeals intended its “new” alimony award of $2,240 per
month to have a duration concurrent with the trial court’s $500 per month award, which is
tied to Ms. Willey’s furthering her education. However, the trial court did not award $500
per month for five years; rather, it awarded $500 per month for nine quarters--a few months

more than two years, if Ms. Willey chooses to be a student. Ms. Willey has five years in

' The Court of Appeals said that the trial court considered a “stipulated” statement of the parties’ reasonable

monthly expenditures. This is inaccurate. The trial court used the evidence submitted by Ms. Willey at the
original trial to determine her expenses. (Findings on Remand nos. 17 and 19.)



which to complete her 2+ years of education. Clearly, the duration of the Court of Appeals’
award lacked any basis in the trial court’s findings or in the evidence.

Further, the Court of Appeals approved the trial court’s imputation of income to Ms.
Willey of $1,027.09 per month. Thus, if Ms. Willey does not attend school, she does not
need $2,240 per month in alimony to meet her needs whether her expenses are $2,240,
$2,000, or $2,678. In order to justify its award of alimony, the Court of Appeals would have
had to limit the time during which Mr. Willey is required to pay $2,240 to those months
during which Ms. Willey attends school.

Moreover, the Court of Appeals ignored the fact that Ms. Willey had already received
alimony for more than four years and that she failed to take any steps to improve her earning
capacity during that time. Under the findings of the trial court, Ms. Willey’s income,
together with alimony for the years November 1991 through 1995, was adequate to meet her
reasonable expenses. (Findings on Remand no. 13). In addition, as the trial court pointed
out, Mr. Willey made the mortgage payment for the parties’ home through October of 1992,
which decreased Ms. Willey’s expenses for that time period. The Court of Appeals also
ignored the fact that Ms. Willey received $6,562.39 in 1992 as additional alimony, as a share
of Mr. Willey’s bonus.

It is important to note that this was a second marriage for both parties. Ms. Willey
was already the mother of three children before her marriage to Mr. Willey and had
supported herself. She has a college degree and, as the trial court found, she could have
obtained a teaching certificate within one year and enhanced her earning capacity in that
manner. Within two years, Ms. Willey could have enhanced her earning capacity somewhere
between $9.58 and $12.41 per hour, had she furthered her education to become a marketing
expert or social worker. (Findings on Remand no. 14.)

It is clear that the Court of Appeals simply disagreed with the trial court’s findings.

10



[A] party seeking to overturn the trial court’s findings has the burden of
marshaling the evidence in support of the findings and then demonstrating
that, despite such evidence, the findings are so lacking in support as to be
against the clear weight of the evidence and, therefore, clearly erroneous.

Crouse v. Crouse, 817 P.2d 836, 838 (Utah App. 1991). In this case, the Court of Appeals
has simply ignored the evidence supporting the findings of fact and ignored Ms. Willey’s
failure to marshal the evidence supporting them and substituted its own judgment for that of
the trial court. “Although [an appellate] court may fashion its own remedy as a substitute for
the judgment of the trial court in equity cases, [it should] not disturb the trial court’s
judgment only where necessary to prevent manifest injustice.” (Citations omitted.) MacKay
v. Hardy, 896 P.2d 626, 629 (Utah 1995). It is obvious in this case that the Court of Appeals
thought that its new award of alimony was preventing manifest injustice. However, it is
difficult to see why it is manifest injustice for a trial court to award alimony for a period of
four years after trial in a case where the parties lived together for only eight years and where
the marriage was a second marriage for both parties. As the trial court found, Ms. Willey
was healthy and extremely intelligent. She has not offered any reason why she could not
have become rehabilitated and self-supporting within the time period during which she
originally received alimony.

The Court of Appeals has not indicated what evidence provided the basis for its award
of alimony. According to the reasoning of the Court’s opinion, there would have had to have
been a finding of what Ms. Willey’s reasonable expenses were in order to justify the award of
alimony. According to Ms. Willey, her expenses were $2,678.41 per month. However, the
Court of Appeals did not award that amount to her. The Court of Appeals accused the trial
court of making factual findings without basis in the evidence. However, the implied factual

findings on which the Court of Appeals’ decision rests have no basis in the evidence.
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In arriving at its award, the Court of Appeals criticized the trial court for imposing
“speculation in the adjudicatory process” by finding Ms. Willey’s monthly living expenses to
be $2,000. The Court of Appeals held that the correct amount to use for Ms. Willey’s
monthly living expenses was the amount submitted at the time of trial, $2,678. The Court of
Appeals then set Ms. Willey’s alimony award at $2,240, with no explanation as to how it
arrived at that figure. In essence, the Court of Appeals did exactly what it criticized the trial
court for doing--arbitrarily set an alimony amount without any factual findings that provide
support for such an award.

In contrast, the trial court’s award was based on detailed findings. The court
specifically said Ms. Willey testified at trial that her monthly expenses were $2,678.41

(Findings on Remand no. 17). The court found that:

[D]efendant’s automobile expense of $381.83 is unreasonably high and should
be reduced to $300 per month. Also, defendant’s monthly unreimbursed
medical/dental expenses of $660 per month are unreasonably high and should
be reduced to $60 per month. While the record shows that defendant had
major surgery in the fall of 1991, there is nothing in the record to establish
why the ongoing expenses should continue on a monthly basis.

(Findings on Remand no. 19.) A trial court can properly reduce the amount of expenses
claimed. Thronson v. Thronson, 810 P.2d 428, 435 (Utah App. 1991). It is difficult to
determine what additioniil findings of fact the trial court could have made to support its
conclusion that Ms. Willey’s reasonable monthly expenses were $2,000 per month. The
Court of Appeals did not explain in any manner its conclusion that the alimony should be set
at $2,240 per month. This does not coincide with the amount of monthly expenses found by
the trial court nor with what Ms. Willey asserted her monthly expenses were. It appears that
it is the Court of Appeals’ award that is based on “improper speculation,” not that of the trial

court.
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The Court of Appeals also extended the underlying alimony award for five years. In
making this decision, the Court of Appeals found that the underlying and rehabilitative
alimony awards should coincide. This finding ignores the alimony already received by Ms.
Willey since 1990. The trial court purposely did not extend the underlying alimony award
for the same period of time as the additional rehabilitative alimony awarded. The reason for
this was based on the excess support received by Ms. Willey during the separation and during
the first year after the divorce, together with Mr. Willey’s payment of substantial joint marital
debt.

The record clearly establishes that during the year the parties were separated, Mr.
Willey paid Ms. Willey $1,500 in temporary support, in addition to paying the house
payment of $2,492 per month, joint marital installment debt of $360 per month, and Ms.
Willey’s car payment. After the trial in November of 1991, Mr. Willey paid Ms. Willey
alimony, in addition to paying the house payment until October 1992, when the home was
sold. In addition, in early 1992, Ms. Willey received $6,562.39 as her share of Mr. Willey’s
bonus. In late 1992, Mr. Willey paid over $37,000 of joint marital debt. Accordingly, for
two years, Ms. Willey received support in excess of her established needs. During that two
year period, Ms. Willey did nothing to obtain additional training or education or to help
increase her earning potential.

The Court of Appeals stated that both awards should continue for five years because
the trial court found that it was reasonable for rehabilitative alimony to continue for a period
of five years. This is not accurate. In setting the additional $500 per month rehabilitative
alimony, the trial court did not say that such an award should continue for five years. The
court awarded this amount for a period not to exceed nine quarters to be completed at an
educational institution within five years. This does not mean that Ms. Willey would receive

the rehabilitative alimony award for the full five years.
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The net effect of the Court of Appeals’ award is to reward Ms. Willey for doing
nothing to increase her earning potential by doubling the amount of alimony awarded to her
for a period double the time originally ordered and to penalize Mr. Willey who paid the
original award. Based on the foregoing, the Court of Appeals’ award of alimony and the
duration of that alimony constitutes error, and the decision of the Court of Appeals should be

reversed.

IL THE COURT OF APPEALS ERRED BY ARBITRARILY
INCREASING THE AMOUNT OF MS. WILLEY’S
ATTORNEY’S FEE AWARD.

At trial, Ms. Willey submitted evidence requesting attorney’s fees in the amount of
$19,215 for 128.1 hours on the case billed at $150 per hour. The reasonableness of these fees
was challenged by Mr. Willey. The trial court found those fees to be unreasonable, stating
that combined attorneys’ fees of $31,000 to $32,000 was an unfortunate use of funds. At
trial, the court awarded Ms. Willey $5,000 attorney’s fees. On appeal, the Court remanded
the case to the trial court for additional findings with respect to the award of attorneys’ fees.

On remand, the trial court made specific findings concerning the attorneys’ fees at
issue. Specifically, the trial court found that “[a] great problem is encountered when the fees
are greatly out of proportion to the marital estate and the present and future financial
circumstances of the parties.” (Memorandum Decision, Exhibit 7 of Addendum.) The court

entered the following specific findings with respect to the issue of attorneys’ fees:

41.  With respect to the issue of the reasonableness of attorneys’
fees, the court notes that the district court’s file is contained in two large
volumes. There are seven pages of docket entries describing pleadings and
filing activity. There have been sixteen court appearances in District Court
alone, in addition to the activity in the Court of Appeals.

42.  With respect to unusual or particular issues of law, defendant
argued that plaintiff had a continuing obligation to pay support for her

14



children from a prior marriage. This assertion was rejected by the trial court
and the Court of Appeals.

44.  In applying the factors to be considered in making an award of
attorney’s fees, the court finds that this case was not and should not have been
particularly difficult. It was a relatively routine divorce of a couple with
extreme financial difficulties and disagreements on how to manage their
incomes and expenses.

45.  The court further finds that the efficiency of the attorneys in
handling the case was not good and the reasonableness of the number of hours
is excessive and beyond a reasonable evaluation of the case.

47.  While defendant’s attorney does not request payment for all
recorded hours, he does request payment for 101 hours in the amount of
$15,150.00 for fees and costs of $1,539.38 for a total of $16,689.38. This
amount is presumably in addition to the $5,000.00 already paid by plaintiff for
defendant’s attorney’s fees after the trial.

49.  However, the amount of attorneys’ fees charged in this case,
considering the marital estate, cannot justify the fees incurred. The parties’
net worth approached zero and the only meaningful asset was the plaintiff’s
earning capacity which he brought into the marriage. The court finds that the
entire financial condition of the parties cannot justify combined attorneys’ fees
in excess of $65,000, with little or no marital property remaining.
Accordingly, the court finds the fees are not reasonable.

The trial court found that Ms. Willey did not have the ability to pay attorney’s fees,
but that Mr. Willey did. Accordingly, the court found that an additional $10,000 was a
reasonable amount to be awarded for attorney’s fees.

A trial court’s award of attorneys’ fees should not be disturbed absent an abuse of
discretion. Bell, 810 P.2d 489. The trial court has broad discretion in awarding attorneys’
fees. Peterson v. Peterson, 818 P.2d 1305 (Utah App. 1991). Factors to be taken into
account in such an award are the financial need of the receiving spouse, the ability of the

other spouse to pay, and the reasonableness of the requested fees. Bell, 810 P.2d at 493. The
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trial court is encouraged to “make findings to explain the factors which they considered
relevant in arriving at an attorney fee award.” Id. at 494 (citations omitted).

Upon its second review, the Court of Appeals stated that the trial court again failed to
make the necessary findings regarding attorneys’ fees. It is difficult to imagine what
additional findings as to reasonableness the trial court could have made to satisfy the Court of
Appeals. The trial court was not required to award all of the attorney’s fees Ms. Willey
requested. Utah law does not require that; instead, it allows and requires the trial court to
assess reasonableness of the fees in making its award. Beals v. Beals, 682 P.2d 862 (Utah
1984). The trial court properly did so in this case.

The trial court examined the court’s files, considered Ms. Willey’s insistence upon
arguing a position on which she was unlikely to prevail, the difficulty of the litigation, the
efficiency of the attorneys, and the reasonableness of the number of hours. It was clearly in
the discretion of the trial court to award attorneys’ fees which it found were reasonable, based
on all of the facts and circumstances of the case with which it was familiar. The trial court
properly reduced the attorney’s fees requested on remand from $16,689.38 to $10,000.

The Court of Appeals rejected the trial court’s award of attorney’s fees and, without
explanation, awarded Ms. Willey a total of $36,015 in attorneys’ fees, plus $1,539.38 in
costs, to cover fees and costs incurred at trial, remand, and on all the appeals. This amount
appears to have no relationship to the amount claimed by Ms. Willey for the trial--$19,215,
or for the proceedings on remand--$16,689.38, or to the amount she might have claimed for
the appeal. Instead, this is the total of all fees Ms. Willey claimed to have incurred between
the trial and the remand hearing. Ms. Willey did not even request that the court award this
amount because it included many other proceedings, such as her petition to modify. She

requested only $16,689.38 for the remand proceedings and the First Appeal.
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It is impossible to determine from the Court of Appeals’ opinion how it arrived at the
amount of its award. The Court of Appeals offered no analysis, as required under Bell, to
support its award. In essence, the Court did exactly what it criticized the trial court for
doing--awarded an arbitrary amount of attorneys’ fees with no supporting evidence.

In its remand decision, the trial court made detailed findings concerning the award of
attorneys’ fees. The Court of Appeals erred in substituting its own arbitrary determination of

attorneys’ fees for the trial court’s well-supported award. The Court of Appeals said:

The trial court should have addressed the question of whether, under all the
relevant circumstances, Ms. Willey’s attorney fees are reasonable. The factors
identified in Bell also permit an examination of the difficulty of the litigation,
the attorneys’ efficiency, the reasonableness of the number of hours spent on
the case, the fee customarily charged in the locality, the amount involved in
the case and the result obtained, and the expertise and experience of the
attorneys involved.

Willey, 866 P.2d at 555.
In this case, the trial court did examine all those factors in its findings of fact nos. 41

through 51. The Court of Appeals said:

The critical determination to be made here is not the overall efficiency
of attorneys for both parties, but whether or not the fees sought by Ms. Willey
are reasonable under the circumstances of this case.

Willey, 287 Utah Adv. Rep. at 31.

The trial court made exactly that determination in reducing Ms. Willey’s claimed fees
to $10,000. The Court of Appeals offered absolutely no rationale, justification, or calculation
of its award of $36,015, an amount not even claimed by Ms. Willey. The Court of Appeals
did not explain why that amount should cover the Second and Third Appeals or how it
increased or reduced the total fees claimed for the various proceedings to the amount

awarded.
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Because the Court of Appeals’ attorney’s fees award was arbitrary and unsupported
by evidence, the award should be reversed. The award flies in the face of the well-
established Utah law that attorneys’ fees awards must be supported by specific findings and
replaces it with the theory that the Court of Appeals can arbitrarily award attorneys’ fees

without explanation.

CONCLUSION

In its decision in this case, the Court of Appeals has done exactly what it chastised the
trial court for doing--entered awards of alimony and attorney’s fees that have no relationship
to the evidence presented. The findings of fact made by the trial court support its decision
with respect to alimony and attorney’s fees. There are no findings of fact and, in fact, no
evidence in the record that would support the Court of Appeals’ substitution of its own
awards of alimony and attorney’s fees for the trial court’s.

The decision by this panel of the Court of Appeals conflicts with prior
pronouncements of the Supreme Court and the Court of Appeals with respect to alimony and
attorneys’ fees. The Court of Appeals has taken the position that it may substitute its own
judgment for that of the trial court without relying on the findings of fact of the trial court, or
pointing to any evidence which supports its new awards. In this way, the Court of Appeals
has rendered a decision that departs from the accepted and usual course of judicial
proceedings in such a way as to invoke an exercise of the Supreme Court’s power of
supervision.

For the foregoing reasons, Mr. Willey’s petition for writ of certiorari should be

granted.
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WILKINS, Judge:
This case has been before us previously on
appeal.
Because the trial court failed to make
adequate findings of fact, we remand[ed] for
the entry of appropriate findings, and a
reassessment of the awards in light of those
findings and our opinion, on (1) the award
of alimony, (2) the allocation of debt, and
(3) the award of attorney fees at trial and on
appeal. We otherwise affirm[ed] [the tnal
court’s prior deciston].
Willey v. Willey, 866 P.2d 547, 556 (Utah App.
1993) (herewmafter Willey I). Ms. Willey again
challenges the proceedings in the trial court. We
reverse and remand for the entry of an amended
decree as herein described.

BACKGROUND

The factual background of this case 1s
well-described in Willey I. For our purposes, we
add only those facts and events necessary to
review the tnal court’s actions on remand
pursuant to our directions 10 Willey 1.

In Willey I, we held that the tnal court failed
to enter sufficient findings of fact in determining
Ms Willey’s alimony award. Therefore, we
remanded this case and directed the tral court to
review the evidence and enter findings sufficient
for us to review its determinations regarding the
income 1mputed to Ms Willey, the timing and
amount of Ms Willey's rehabilitative alimony
award, the allocation of the parties’ debts, and
the basis for Ms Willey’s limited award of
attorney fees at tmal Willey I, 866 P.2d at
550-51, 554-56. We also directed the tnial court

to determine and award to Ms Willey the
attorney fees she incurred in the Willey [ appeal
Id. at 556.

On remand, the tral court took additional
evidence mited to Ms Willey’s ability to earn
income. The court declined to allow discovery
of or testimony regarding Mr. Willey's
then-current ability to pay support or attorney
fees for Ms. Willey The court also declined to
allow evidence of Ms. Willey's then-current
ability to pay her attorney fees. Instead, the tral
court chose to rely upon evidence received at
trial regarding the parties’ financial abilities.

Based upon the review ordered by this court
and the additional evidence presented below, the
trial court entered additional findings of fact on
some of the 1ssues we directed 1t to address by
our remand order, but failed to address others.
The tnal court revised the award of alimony,
considered the allocation of debt, and partially
addressed the questions raised regarding attorney
fees.

ISSUES RAISED ON APPEAL

Ms. Willey again challenges the adequacy of
the tnal court’s findings regarding alimony.
Specifically, she claims the trial court failed to
enter adequate findings regarding the duration of
alimony, resulting 1n an arbitrary termination of
that award. She also claims the tnal court
entered findings of fact unsupported by the
evidence, resulting 1n incorrect calculation and
consideration of alimony amounts.

Ms. Willey also claims the trial court abused
its discretion by prohibiting her from going
forward on a petition to modify the decree and
in denying her request for discovery during the
course of the proceedings on remand.

In addition, Ms. Willey raises by a separate
but now consolidated appeal the question of
whether Mr. Willey may offset a post-decree
judgment entered in his favor and against Ms.
Willey, which arose from the allocation of the
marital debts, against his alimony obligation.

Finally, Ms. Willey also claims the tnal court
failed to make and enter the findings required by
our holding 1n Willey I regarding the award of
attorney fees incurred at trial and attorney fees
on appeal, resulting 1n an msufficient award of
fees.

ANALYSIS

We are troubled by the incomplete resolution
of the 1ssues raised in our remand order. Parties
to a divorce proceeding are rarely well-served
by repeated examination of the same 1ssues. This
1s particularly true in a case such as this, where
the financial resolution of the martal affairs
produces a loss for both parties To permut the
dispute to continue 1s an justice to the parties
Moreover,

[w]e approach the problem here presented in

full awareness of the standard rules which

favor the findings, judgments and decrees of

the tnal court, particularly in divorce

matters. Notwithstanding this, the rnight of
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review on appeal has its purposes. . . .
[This court] would be remiss mn 1ts
responsibility and this assured nght of
appeal would be meaningless 1If 1t
unquestioningly accepted all actions of the
trial court and remained insensitive to pleas
to rectify 1nequity or injustice.
Consequently, the rule 1s that when 1t 1s
made to appear that the court has failed to
correctly apply principles of law or equity,
or that the judgment has so failed to do

equity that it manifests a clear abuse of
discretion, this court on review will take
approprate corrective action 1n the interests
of justice.

Watson v. Watson, 561 P.2d 1072, 1073-74

(Utah 1977) (footnotes omitted).

I. Alimony

Ms Willey has raised three questions that we
agree must be addressed to resolve what alimony
award should be included in the onginal divorce
decree. First, we consider whether the tnal
court erred 1n imputing mcome to Ms. Willey.
Second, we address whether the trial court erred
in determining the parties’ expenses. Finally, we
examme whether the tnal court erred n
fashioning Ms. Willey’s rehabilitative alimony
award "We will not overturn a trial court’s
alimony ruling as long as the court supports 1ts
ruling with adequate findings and exercises its
discretion according to the standards we have
set." Willey I, 866 P.2d at 550. We review the
trial court’s conclusions of law with respect to
alimony awards for correctness, but we will not
reverse the court’s findings of fact unless they
are clearly erroneous. Breinholt v Brewnholt,
905 P.2d 877, 879 (Utah App. 1995).

A. Income imputed to Ms. Willey,

On remand, we 1nstructed the trial court to
review the question of how much income should
be imputed to Ms. Willey, 1if any. Willey I, 866
P 2d at 554. The trial court took additional
evidence on this question by admitting a
vocational counselor’s testimony regarding her
evaluation of Ms Willey The tnal court then
entered findings of fact imputing monthly
mcome to Ms. Willey of $958.08 for 1992,
$991 61 for 1993, $1,026.32 for 1994, and
$1,062.24 for 1995 These findings were
premised upon the following evidence: at the
time of trial, Ms. Willey was employed
part-time at the rate of $5.00 per hour 1n a job
for which there were no full-time positions
available; Ms. Willey had previously worked
part-time 1 a clothing store n trade for
clothing; the vocational evaluator’s testimony
that Ms. Willey was capable of obtaining
full-time employment at an average rate of $5.32
per hour; and the vocational evaluator’s
testimony that Ms. Willey could expect a 3.5
percent increase 1n salary each year. We do not
disturb these findings on appeal.

Based on this evidence, the court found that
Ms. Willey’s earning capacity at the time of tnal

was $5.90 per hour, or $1,027.09 per month if
she worked full-time. At the time of tnal Ms.
Willey was employed only part-time. We
therefore accept as 1mplied the finding
apparently relied upon by the tnal court that Ms.
Willey 1s voluntanily underemployed, allowing
an 1mputation of income. Because the tnal court
relied on evidence sufficiently detailed mn 1ts
findings of fact in imputing income to Ms.
Willey, we hold that the court did not abuse 1ts
discretion by imputing income to Ms. Willey,
and we will not disturb the court’s related
findings. Instead, we will use the court’s
umputed income figures to further evaluate and
resolve the remaining alimony questions.

B. Reasonable financial needs of the parties.

On remand, the trial court considered a
stipulated statement of the parties’ reasonable
monthly expenditures. Without evidence
regarding these stipulated expenses, the trial
court reduced Ms. Willey’s expenses by
$678.41, for a total of $2,000.00 per month, on
the basis of what appears to be speculation. In
the memorandum decision on remand, the trial
court commented that Ms. Willey’s "medical
expenses surely must not be a monthly ongoing
amount of $660.00" and reduced them by
$600.00 to a total of $60.00. He also reduced
Ms. Willey’s automobile expense of $381.83 by
the unlikely amount of $78.41. These reductions
lowered Ms. Willey’s monthly expenses to an
even $2.000.00 per month. The trial court
likewise reduced Mr. Willey’s expenses by
$463.16 agan to reach an even $2,000.00 per
month by reducing the amount of Mr. Willey’s
uncontested automobile expense, without
explanation, saymng only that Mr. Willey’s
"automobile expenses can be similarly adjusted
down to reach a figure of $2,000.00 per month
for um."

The sheer absence of any evidence upon which
to base factual findings regarding these
adjustments makes them unacceptable. To allow
the tmal court to impose speculation on the
adjudicatory process violates the basic premise
upon which our judicial system 1s founded. All
parties are absolutely entitled to a farr and
umpartial hearing and adjudication of their
affairs. That did not occur mn this case. We
cannot accept the adjustments made i the
parties’ monthly expenses crafted by the tnal
court 1n the apparent pursuit of round numbers.

For purposes of our correction of the divorce
decree, we accept the amounts the parties
submutted to the tnal court as reflective of their
reasonable financial needs at the time of tnal.

C. Rehabilitative alimony.

It 1s clear from the structure of the
alimony award that it was intended to
achieve a rehabilitative purpose. . . . Thus,
the court must make realistic assessments of
actual current income and actual expenses.
The court must also consider the time
demands and expenses of attending school.
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Absent such an assessment and appropnate

findings, there 1s no basis on which to

determine the proper amount and duration of
alimony needed to achieve a rehabilitative
outcome.

Willey 1, 866 P.2d at 554.

We anticipated that on remand the tnial court
would review the facts relevant to appellant’s
rehabilitative alimony award. However, no
evidence regarding the circumstances
surrounding Ms Willey’s pursuit of further
education was sought by or presented to the
court. The trnal court sumply reconfirmed the
award of "additional alimony” of $500 per
month for "a maximum of mmne quarters” of
university level education, plus the costs of
tuition and books. Mr. Willey 1s to pay all of
this to Ms. Willey, "provided such education 1s
completed within five years of January 1, 1995"
or "within five years following the date of this
order," March 7, 1995.

Unfortunately, based upon other factual
findings made by the tral court, 1t 18 evident
that during the course of the proceedings in both
this court and the trial court that have followed
entry of the onginal divorce decree, Ms.
Willey’s financial needs have not been met by
the alimony she has actually received. The
dispanty 1s sufficient that for her to have
pursued university level education on a full-time
basis as contemplated by the tnal court would
likely have made her a public charge. Because
she had not received the origmnally awarded
alimony, she could not have made use of any
"additional alimony."

We accept the trial court’s findings that
rehabilitative alimony of $500 per month, plus
the costs of tuition and books, for a period equal
to that of nine academic quarters 1s warranted by
the facts of this case. The court found that Ms
Willey "could enhance her earming capacities
through obtaming further education,” and
substantial evidence was presented to the court
by both parties that revealed a great dispanty
vetween Mr. and Ms. Willey’s earnings. The
trial court also implied a finding m 1ts
conditional rehabilitative award that Ms. Willey
must mamntain full-time student status for such
study to be appropnately beneficial. These
findings sufficiently support the rehabilitative
alimony award, and we affirm that portion of
the decree.

However, given the full-time nature of the
contemplated study and the parties’ income and
needs, we find that the rehabilitative award also
contemplated a concurrence win time with the
ongmnal alimony awarded. How else may the
rehabilitative alimony be considered "additional
alimony?" As the trial court found, for Ms
Willey to attend full-time study. she must be
able to meet not only her reasonable monthly
expenses, but also the increased costs of
education. The tnal court determined these
increased costs to be university costs, tuition,
books, and $500 per month, for the duration of
the nine quarters of anticipated study. An

important purpose of alimony 1s to provide for
reasonable monthly expenses and to prevent Ms
Willey from becoming a public charge See
Jones v Jones, 700 P.2d 1072, 1075 (Utah
1985).

Given these factors, and 1n reliance upon the
facts as found by the trial court, we hold that the
rehabilitative alimony award shall coincide with
the underlying alimony award, for the period
established by the tnal court as reasonable, a
period of five years. However, given the
confused, and indeed patently unfair nature of
the prior order, under which Ms Willey was
required to elect one award or the other, we
extend the underlying alimony from March 7,
1995, for a period of five years.

D. Alimony award to Ms. Willey.

As we discussed in Willey I, the Utah
Supreme Court has established a standard for
setting alimony. See Jones, 700 P.2d at 1075.
Under that standard, three factors must be
considered 1n fashioning a reasonable alimony
award: "[1] the financial conditions and needs of
the [spouse seeking support]; [2] the ability of
the [spouse seeking support] to produce a
sufficient income for [himself or] herself; and
(3] the ability of the [payor spouse] to provide
support.” Willey I, 866 P.2d at 550 (quoting
Jones, 700 P.2d at 1075) (alterations 1n
original). We held in Willey I that the trial court
had abused its discretion because it failed to
consider all three of the Jones factors. Id. at
550-51.

This court has already recognized that the trial
court addressed the second Jones factor in 1its
ongnal divorce decree, and we recognize that it
again did so on remand. See i1d. However, 1n
Willey I, this court noted that the trial court
"made no findings on [Ms ] Willey’s financial
need as the first Jones factor requires. Nor did
it make findings on Mr. Willey’s financial need,
which underlying factual determination 1s
required for an assessment of the third Jones
factor, the ability of the payor spouse to provide
support.” Id.

As we explained above, we accept the
amounts the parties submitted as reflective of
their reasonable financial needs at the time of
trial. We also have discussed our determuination,
based upon findings made by the tnal court, that
Ms Wailley 1s 1n need of support to meet her
financial needs, which have not been met by the
alimony she has actually received. See Hall v
Hall, 858 P 2d 1018, 1025 (Utah App. 1993)
(explamning that this court may imply unstated
findings "if 1t 18 reasonable to assume that the
trial court actually considered the controverted
evidence and necessarily made a finding to
resolve the controversy, but sumply failed to
record the factual determination it made"), see
also State v. Ranurez, 817 P.2d 774, 787 (Utah
1991) (explamming "in cases i which factual
1ssues are presented to and must be resolved by
the tnal court but no findings of fact appear in
the record," the appellate court can ' assume that
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the trier of facts found them in accord with 1its
decision"); Adams v. Board of Review, 821 P.2d
1, 5 (Utah App. 1991) ("A finding may be
moplied 1f it 1s clear from the record. and
therefore apparent upon review, that the finding
was actually made as part of the tribunal’s
decision."). Also, based on the tnal court’s
findings and our above analysis, we find that
Mr. Willey 1s able to provide Ms. Willey with
the financial support she needs. See Hall, 858
P.2d at 1018, 1025 (Utah App. 1993).

Based upon the facts as found by the tnal
court, and upon the correction of errors
described above, Ms. Willey 1s awarded ahimony
as follows:

1. From March 7, 1995, untd March 6, 2000,
the sum of $2,240 00 as monthly alimony,
unless sooner terminated or modified according
to law.

2. As additional alimony, for the purpose of
assisting Ms. Willey mn rehabilitation, and to
prevent her from becoming a public charge, the
sum of $500.00 per month for each month or
portion of a month during which she s duly
enrolled as a full-time student at the University
of Utah or sumilar institution, up to a maximum
of nine academic quarters over a period not to
extend past March 6, 2000, plus an amount
equal to the sum of tuition, fees, books, and
other costs directly incurred in pursuing that
education.

II. Allocation of Debt

We have before us two related 1ssues arising
from the allocation of the parties’ marital debts.
First, we review the numerical allocation made
by the tmal court Second, we consider Ms.
Willey’s argument that the trial court improperly
allowed Mr. Willey to offset his alimony
obligation agamst Ms Willey's share of the
marital debt.

A. Allocation of marital debt.

After tnal, the parties’ mantal residence was
sold at a loss. The resulting debt was divided
between the parties Other debts arising from
various loans and obligations were also divided
between the parties. However, Mr. Willey
voluntanly paid his and Ms Willey's mantal
debts 1n full. As a result, the tnal court allowed
Mr Willey to withhold alimony from Ms.
Willey to offset amounts Ms. Willey owed Mr.
Willey for repaying her share of the mantal
debts On remand, the tnial court considered Ms.
Willey's portion of the marital debts forgiven
because Mr. Willey had already fully paid Ms.
Willey’s debts. As an exchange, the court did
not calculate the debt as a part of Ms. Willey’s
needs n determining alumony.

The attorneys for both parties agreed to this
arrangement at trial on remand, and on appeal,
neither party challenges the trnal court’s action.
We therefore accept the resolution reached and
do not disturb this award

B. Offset of alimony.

In a separate but consohdated appeal, Ms,
Willey challenges the legality of allowing Mr.
Willey to offset marital debt Ms. Willey owed
him against the ahimony obligation he owed Ms,
Willey This specific question was referred by
the tnal court to the domestic commissioner for
review. After noting the obligation Ms Willey
owed to Mr. Willey ansing from the martal
debts, and rejecting Mr Willey’s suggestion that
1t 18 mequitable to allow Ms. Willey to collect
alimony while leaving available to her the ability
to discharge the countervailing debt through
filing for bankruptcy, the commissioner focused
on what he considered to be more compelling
concerns. The commussioner stated:

[The] Commuissioner also recognizes that
the Court’s award of alimony recognized
[Ms. Willey’s] mnability to meet her own
reasonable and necessary monthly Living
expenses and [Mr. Willey’s] ability to
contribute toward [Ms. Willey’s] unmet
need. To allow [Mr. Willey] a total offset of
his alimony obligation aganst [Ms.
Willey’s] obligation to [him] would frustrate
the purpose of the Court’s award of
alimony.

The commissioner recommended that the tnal
court require Mr. Willey to repay the total
amount of withheld alimony to Ms. Willey, and
to make ongomng alimony payments as required
by the divorce decree. The tnal court rejected
this recommendation. Instead, in 1ts order of
April 5, 1993, the trial court expressly allowed
Mr Willey to "offset against [$18,840.86, the
amount of Mr. Willey’s judgment against Ms.
Willey for the marital debt she owed to him,]
the alimony he would otherwise be required to
pay to [Ms. Willey]." In addition, the tnal court
apparently took the offset amount 1nto
consideration 1n reallocation of the mantal debts
m Ms. Willey’s favor.

Under the facts of this case, the trial court
erred by allowing Mr. Willey to offset the
alimony agamst Ms. Willey’s debt to him.
Nonetheless, we have taken ito account the
mappropnate offset in extending Ms Willey’s
alimony. Therefore, we do not disturb the tnal
court’s allocation and award only because we
have awarded Ms Willey additional alimony to
facilitate the rehabilitative award the tnal court
found appropnate. To also require Mr Willey
to retroactively pay the alimony retained under
the nappropnate offset would be mequitable and
unjust. Our resolution of the case does not
require reworking the debt allocation, nor does
it require us to revisit the trial court’s decision
to allow Mr. Willey to offset Ms Willey’s debt
to him against his ahhmony obligation.

III. Attorney Fees
The trial court has again failed to make the
necessary findings regarding attorney fees for
the onginal trial and proceedings 1n this case.
Furthermore, no findings have been made
regarding the appropriate amount of attorney
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fees to be awarded Ms. Willey for her prior
successful appeal, as we ‘ordered. As we said in
Willey 1, the

trial court may award attorney fees in

divorce proceedings. Utah Code Ann.

§30-3-3 (Supp. 1993). "The award must be

based on evidence of the financial need of

the receiving spouse, the ability of the other
spouse to pay, and the reasonableness of the

requested fees." Bell v. Bell, 810 P.2d 489,

493 (Utah App. 1991). "The decision to

make such an award and the amount thereof

rest primarily in the sound discretion of the
trial court.” Id. However, "[tjo permit
meaningful review of the trial court’s
discretionary ruling, ’[w]e have consistently
encouraged trial courts to make findings to
explain the factors which they considered
relevant in arriving at an attorney fee

award.’" Id. at 494. . . .

A court may consider, among other
factors, the difficulty of the litigation,
the efficiency of the attorneys, the
reasonableness of the number of hours
spent on the case, the fee customarily
charged in the locality, the amount
involved in the case and the result
attained, and the expertise and
experience of the attorneys involved.

Id., 810 P.2d at 493-94.

. . However, the trial court did not
independently assess . . . the reasonableness
of [Ms.] Willey’s fees. The court merely
noted ["the entire financial condition of the
parties cannot justify combined attorney’s
fees in excess of $65,000 with little or no
marital property remaining"]. While this
statement may indicate the trial court
believed both parties’ fees were
unreasonable, it does not constitute a finding
addressing the reasonableness of [Ms.]
Willey’s attorney fees according to the Bell
factors.

Willey I, 866 P.2d at 555-56.

While the trial court has entered findings
regarding Ms. Willey's financial ability to pay
attorney fees necessitated by the trial, no
findings regarding her ability to pay fees
incurred on appeal have been made. The trial
court found that Mr. Willey had the ability to
pay Ms. Willey’s attorney fees. However, the
trial court failed to make specific findings
regarding the reasonableness of Ms. Willey’s
fees at trial and on appeal.

In this case the trial court has twice failed to
address and make the mnecessary factual
determinations. In the interests of finality, and
to avoid subjecting the parties to even more
expense and difficulty in resolving what should
have been a routine part of the case, we are
constrained to make our own determination on
the issue. Fairness to both parties demands such
a resolution.

Rather than remanding again for the trial court
to examine these same issues, we will exercise
our equitable power to review the evidence

directly regarding equitable matters, and to
make the necessary findings on the issues not
reached by the trial court. See Owen v. Owen,
579 P.2d 911, 913 (Utah 1978) (noting that
appellate court can review evidence and make its
own findings in divorce proceeding, which is in
equity); see also Thompson v. Thompson, 709
P.2d 360, 361 (Utah 1985) (per curiam) ("On
appeal, we have broad equitable powers and are
not necessarily bound or limited by the trial
court’s findings."); Haddow v. Haddow, 707
P.2d 669, 671 (Utah 1985) ("[I]n reviewing a
trial court’s actions in a divorce case, we are
vested with broad equitable powers.”). To do
otherwise would subject both parties to the
unwarranted necessity of once again presenting
these questions to the trial court.

We accept the trial court’s finding that Ms.
Willey was unable to pay attorney fees incurred
in the course of the trial. We find no evidence
to suggest her ability has improved. We
therefore find her still in need of financial
assistance to pay those fees.

We also accept and find no evidence requiring
us to revisit or revise the trial court’s finding
that Mr. Willey is financially able to assist Ms.
Willey with payment of the attorney fees she
incurred.

The trial court has twice expressed concern
that the total attorney fees incurred by the
parties in the course of this litigation 1is
excessive considering the absence of any
financial net worth after deduction of the marital
debts from the marital assets. We share that
concern. However, that is not the determining
issue. See Bell v. Bell, 810 P.2d 489, 493-94
(Utah App. 1991). The trial court should have
addressed the question of whether, under all the
relevant circumstances, Ms. Willey’s attorney
fees are reasonable. The factors identified in
Bell also permit an examination of the difficulty
of the litigation, the attorneys’ efficiency, the
reasonableness of the number of hours spent on
the case, the fee customarily charged in the
locality, the amount involved in the case and the
result obtained, and the expertise and experience
of the attorneys involved. Willey I, 866 P.2d at
555.

The trial court found that this litigation should
not have been difficult, that the efficiency of
both attorneys was not good, that the number of
total hours for which the attorneys have billed is
excessive under the circumstances of this case,
that Ms. Willey’s attorney presented evidence of
$19,215.00 in fees as of the time of trial, and a
total of $36,015.00 as of the time of the hearing
on remand, for which Ms. Willey sought
reimbursement of $15,150.00 for fees and
$1,539.38 in costs at the time of the hearing on
remand. The trial court also found Ms. Willey’s
attorney’s hourly rate of $150 to be reasonable,
given his experience and expertise. We do not
disturb these findings.

The critical determination to be made here is
not the overall efficiency of attorneys for both
parties, but whether or not the fees sought by
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Ms. Willey are reasonable under the
circumstances of this case. At the time of the
hearing on remand, Ms. Willey sought
reimbursement of $20,150 from a total of
$36,015 she is obligated to pay. Of this amount,
Mr. Willey had already been ordered to pay
$5,000.00. Without adequate explanation or
findings, on remand the trial court ordered Mr.
Willey to pay an additional $10,000 as the
correct adjustment.

Under the unique circumstances of this case
we award Ms. Willey a total of $36,015.00 in
attorney fees, plus $1,539.38 in costs, for fees
and costs incurred at trial, on appeal, on
remand, and on this appeal. All other fees and
costs wncurred herein by either party, including
those incurred in the course of this second
appeal, shall be the sole obligation of the party
incurring those expenses.

CONCLUSION

We reverse and remand to the trial court for
entry of an amended decree as is necessary to
correct the alimony award to include the sum of
$2,240.00 per month effective March 7, 1995,
and continuing until five years from that date.
This award shall be subject to termination or
modification according to law. The order shall
include the rehabilitative award previously
described in this opinion, with the provision that
it shall be available from March 7, 1995, and
continuing until five years from that date.
Finally, the order shall include a total of
$37,554.38 awarded to Ms. Willey for attorney
fees and costs incurred in the entire course of
these proceedings. Any amount Mr. Willey
actually paid to Ms. Willey for attorney fees
under any prior trial court order shall be
credited against this award of fees and costs.

Reversed and remanded for entry of an order
consistent with this opinion.

Michael J. Wilkins, Judge

WE CONCUR:

James Z. Davis, Associate Presiding Judge

Pamela T. Greenwood. Judge
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This opinion is subject to revision before
publication in the Pacific Reporter.

GREENWOOQOD, Judge:

Carolyn Endrody (Ms. Endrody) appeals the
trial court’s awards of marital property,
alimony, and attorney fees. The Endrody Trust
(the Trust) responds only to Ms. Endrody’s
challenge regarding the determination of marital
property. Laszlo Endrody Jr. (Mr. Endrody)
responds to all of the issues raised by Ms.
Endrody.' We affirm in part and remand in part.

BACKGROUND

Mr. Endrody, a former sea captain, was
employed as a Panama Canal pilot beginning in
early 1975. Ms. Endrody met Mr. Endrody
while she was serving in the U.S. military in
Panama, and the parties married on April 11,
1975. The parties lived in Panama until 1979,
during which time two children were born.

In 1979, the parties established residence in
Iron County, Utah where they lived on a
working ranch (the Endrody Ranch) owned by
Mr. Endrody and his parents. Ms. Endrody
lived at the Endrody Ranch with the parties’ two
children, and Mr. Endrody spent his leave time
there, while continuing his employment with the
Panama Canal. The Endrody Ranch had been
purchased by Mr. Endrody’s parents in 1970 for
$80,000. The parents made a $25,000 down
payment on the property, and paid annual
payments on the remaining balance. Prior to the
marriage of the parties, Mr. Endrody entered
into a rental agreement with his parents, under

UTAH ADVANCE REPORTS



Tab 2



FILER SisTrinT o5iaTl
Third Judic:al Distnct

JAN 14 1992
R

Deputy Clerk

ELLEN MAYCOCK - 2131
KRUSE, LANDA & MAYCOCK
A Professional Corporation
Attorneys for Plaintiff

Eighth Floor, Valley Tower

50 West Broadway

Salt Lake City, Utah 84101
Telephone: (801) 531-7090

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

GLEN P. WILLEY, )
Plaintiff, ) FINDINGS OF FACT AND
CONCLUSIONS OF LAW
vs. )
ROSALIND ANN JOHNSON WILLEY, )
Civil No. 914900101
Defendant. ) Judge David S. Young
)

The above-entitled matter came on for trial on November 21 and 22, 1991.
Plaintiff was present and represented by his counsel, Ellen Maycock, and defendant
was present and represented by her counsel, Roger Sandack. The court having heard
testimony, received exhibits, heard the arguments of counsel, and being fully
advised, now makes and enters the following:

Findings of Fact

1. Residence. Plaintiff and defendant were bona fide residents of Salt Lake
County, Utah, for more than three months prior to the filing of this action.

2. Marriage. Plaintiff and defendant are husband and wife having been
married on April 29,1982, in Salt Lake County, Utah.



3. Children. No children have been born as issue of this marriage, and none
are expected.

4. Grounds for Divorce. During the marriage, irreconcilable differences have

developed between the parties making continuation of their marriage impossible.
Each party is entitled to a decree of divorce from the other party.

5. Real Property. During the marriage, the parties acquired a house and real

property located at 2605 East Maywood Drive, Salt Lake City, Utah. The house
should be sold as soon as feasible because it constitutes a substantial financial burden
for the parties. The house should be listed at a price of $350,000 with a new real
estate agent to be agreed upon by the parties as soon as the present listing agreement
expires. Upon sale of the house, the first mortgage in the approximate amount of
$232,000 to Zions Bank should be paid in full, and the second mortgage in the
approximate amount of $80,000 to Beverly Johnson should be paid in full, together
with all costs of sale. Any net proceeds of the sale then remaining should be divided
as follows:
(a) Ifthe house is sold within 90 days of the date of November 22, 1991,
all remaining net proceeds of sale should be awarded to defendant.
(b) Ifthe house issold after the expiration of 90 days from November 22,
1991, the parties should divide any net proceeds equally.
(¢) In the event that the sales price of the house is not sufficient to pay
the first and second mortgages and costs of sale, the parties shall be equally

responsible for payment of any short fall or deficiency.

.92.



Plaintiff should continue to make the first mortgage payment until the house is
sold. Payment of the second mortgage shall continue to be deferred. Defendant may
remain in possession of the house until it is sold.

6.  Automobiles. The court finds, based on the parties’ stipulation, that the
1988 Landcruiser has a net value, after payment of the encumbrance thereon, of
$7,000. The Landcruiser shall be awarded to defendant. The court finds that the
1987 Mercedes has no equity, since it is subject to a lease agreement. Plaintiff should
assume and pay the lease payments, and hold defendant harmless therefrom.

7. Individual Retirement Account. The individual retirement account in the

name of Rosalind Willey should be divided as follows:
(a) The stock in American Telephone and Telegraph should be awarded
to defendant since it was a family gift to her.
(b) The cash amounts in the individual retirement account should be
divided equally between the parties.

8. 401K Plan. The 401K plan has a net value of approximately $24,000,
which should be divided equally between the parties. Plaintiff should repay the loan
to the 401K plan an@ should be entitled to the benefit of any increase in the value of
the 401K plan accrued as a result of the payment of the loan.

9. Furniture and Personal Property. The furniture in the parties’ home

should be awarded to defendant. The furniture acquired by plaintiff after the parties’
separation should be awarded to him, and he should assume and pay any obligations
incurred in connection therewith. In addition, plaintiff should be awarded the
following personal items currently located in the parties’ home:

(a) Oakchairinden;



(b) Oak table and chairs (presently being stored);

(c) Plaintiff’s books;

(d) Framed mapsintheden;

(e) Framed birdsin the master bedroom;

(f) Brassbird bookends;

(g) Carvedarctic loon; and

(h) Butterchurn.
Each party should be awarded the other personal property presently in his or her
possession.

10. J.G. Willey Limited Partnership. Based on the stipulation of the parties,

the court finds that this is a premarital asset of no value and awards it to plaintiff.

11. Pension Plan. Plaintiff currently has a pension plan with his employer,
Kidder, Peabody & Company. The pension plan should be divided between the
parties pursuant to the Woodward formula as of November 21, 1991, pursuant to a
qualified domestic relations order.

12. Alimony. The court finds that a reasonable average income to use for
plaintiff in determining alimony to be paid in this matter is $110,000. Because of
plaintiff’s employment as a stock broker, his income has fluctuated. In 1987 and
1991, plaintiff had unusually good income years. The court further finds that
defendant is capable of earning an income of between $1,500 and $2,000 per month,
based on her education and qualifications, Accordingly, the court finds that it is
equitable that plaintiff pay alimony to defendant of $1,500 per month for one year
from the date of trial herein, and $1,000 per month for three years thereafter. The

court further finds that plaintiff has been supporting defendant during the parties’

4.



separation of approximately one year, and it is appropriate to take that time period
into account in determining the term of alimony. Alimony shall terminate at the end
of four years from the date of trial, or when defendant remarries, cohabits with a
member of the opposite sex, or dies, whichever first occurs.

13. Decree of Divorce. The decree of divorce herein should be final upon

January 1, 1992,

14. Deferred Compensation and Bonuses. The court finds that based on work

already performed by plaintiff as an employee of Kidder, Peabody & Company, he is
entitled to a bonus in January of 1992. The amount of that bonus should be divided
equally between the parties. The court further finds that future bonuses, which
plaintiff is entitled to be paid in 1995 and 1996, have been earned as of this time and
are contingent only upon plaintiff's continued employment with Kidder, Peabody &
Company. Accordingly, if plaintiff is still employed by Kidder, Peabody & Company
and receives those bonuses, the amount of those bonuses should be divided equally
between the parties. The court further finds that plaintiff's deferred compensation
for 1991 will be used to pay ongoing expenses and should not otherwise be divided be
the parties. Each party shall be responsible for the payment of taxes on the portion of
the bonuses distributed to that party.

15. Claim of Premarital Contribution. Defendant asserted a claim in this

matter that she made a premarital contribution to the marriage of approximately
$29,000, consisting of the equity in the home owned by her located on Logan Avenue
prior to the marriage. The court finds that the funds received upon the sale of the
Logan Avenue house in 1983 were commingled with other funds of the parties by

their choice and have lost their separate character as premarital property.

.5.



Accordingly, the court makes no award as a result of the claimed premarital
contribution.

16. Joint Tax Return. The parties shall file a joint income tax return for 1991

and divide any refunds to be received equally. In the event that taxes are due, the
parties shall each pay one-half of any taxes.

17. Medical Expenses of Defendant. Defendant underwent surgery in

September of 1991. The medical expenses incurred in connection with that surgery
have been submitted for payment to plaintiff's health insurance provider. Any of
those expenses not paid by insurance should be paid from plaintiff’s Complus Plan
insofar as there are sufficient funds in the plan to do so. In the event that the
Complus Plan does not cover all of those medical expenses, plaintiff should be
responsible for payment.

18. First Interstate Advance Line. During the marriage, plaintiff and

defendant had a credit line with First Interstate Bank. The court finds that the credit
line was incurred to cover family expenses. Each party should pay one-half of the
amount due on the credit line as of November 21, 1991.

19. Other Debts and Obligations. Any debts and obligations incurred by the

parties since their separation should be paid by the party who incurred them. The
court finds that defendant is not entitled to be reimbursed for tuition incurred by her
for Spring Quarter of 1991.

20. Obligation of Blake Johnson. Blake Johnson owes the parties

approximately $2,000 which he pays to them at the rate of approximately $100 per

month. Defendant should be entitled to receive the payments from Blake Johnson.



21. State Tax Refund for 1990. The state income tax refund for 1990 should be

divided equally between the parties.

22. Attorneys’ Fees and Costs. Plaintiff has previously paid $1,950 toward

defendant’s attorney’s fees and should be required to pay an additional $3,500 toward
defendant’s attorney’s fees. Otherwise, each party should pay his or her own costs
and fees incurred herein.

From the foregoing findings of fact, the court now makes an enters the
following:

Conclusions of Law

1. Each party should be awarded a decree of divorce from the other party, to
become final upon January 1, 1992,

2. The real and personal property of the parties should be awarded as set
forth in paragraphns 5,6,7,8,9, 10, 11, and 20 of the findings of fact herein.

3. The court should enter a qualified domestic relations order with respect to
the division of the pension plan as set forth in paragraph 11 of the findings of fact
herein.

4. Plaintiff should be ordered to pay alimony to defendant as set forth in
paragraph 12 of the findings of fact herein.

5.  Future bonuses to plaintiff through Kidder, Peabody & Company in 1992,
1995, and 1996, should be divided between the parties as set forth in paragraph 14 of
the findings of fact herein. Plaintiff’s deferred compensation for 1991 should be used
to pay the ongoing expenses and should not otherwise be divided by the parties. Each
party should be ordered to pay the taxes due on the portion of the bonuses distributed
to that party.



6. Defendant is not entitled to an award of a premarital contribution in the
amount of $29,000, as set forth in paragraph 15 of the findings of fact herein.

7. The parties should file a joint income tax return for 1991 and should be
ordered to divide any refunds to be received equally. The parties should each be
ordered to pay one-half of any taxes.

8. Any of defendant’s surgery expenses not paid by insurance should be paid
from plaintiff's Complus Plan, insofar as there are sufficient funds in the plan to do
so. In the event that the Complus Plan does not cover all of those medical expenses,
plaintiff should be responsible for payment.

9. The parties should be ordered to pay the debts and obligations incurred
during the marriage as set forth in paragraphs 18, 19, and 20.

10. The state income tax refund for 1990 should be awarded equally between
the parties.

11. Plaintiffshould be ordered to pay an additional $3,500 toward defendant’s
attorney’s fees. Otherwise, each party should be ordered to pay his or her own costs
and fees incurred herein.

DATED this /4 &y of January, 1992.
BY THE COURT:

JUDGE D@. Y@ﬁ}
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I hereby certify that I caused a true and correct copy of the foregoing
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Roger D. Sandack, Esq.
500 Kearns Building
Salt Lake City, Utah 84101
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IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

GLEN P. WILLEY,

Plaintiff,

VS.

ROSALIND ANN JOHNSON WILLEY,
Defendant.

S

)

DECREE OF DIVORCE

AT

-1S9Q- BO0
Civil No. 91 4900101
Judge David S. Young

The above-entitled matter came on for trial on November 21 and 22, 1991.

Plaintiff was present and represented by his counsel, Ellen Maycock, and defendant

was present and represented by her counsel, Roger Sandack. The court having heard

testimony, received exhibits, heard the arguments of counsel, and being fully

advised, and having made and entered its findings of fact and conclusions of law,

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND

DECREED:

1. Decree of Divorce. Plaintiff Glen P. Willey is hereby awarded a decree

of divorce from defendant Rosalind Ann Johnson Willey, and defendant Rosalind Ann

Johnson Willey is hereby awarded a decree of divorce from plaintiff Glen P. Willey,



on grounds of irreconcilable differences, such decree to become final on January 1,

1992.

2. Real Property. The house and real property located at 2605 East

Maywood Drive, Salt Lake City, Utah is ordered to be sold as soon as feasible. The
house shall be listed at a price of $350,000 with a new real estate agent to be agreed
upon by the parties, as soon as the present listing agreement expires. Upon sale of
the house, the first mortgage in the approximate amount of $232,000 to Zions Bank is
ordered to be paid in full, and the second mortgage in the approximate amount of
$80,000 to Beverly Johnson is ordered to be paid in full, together with all costs of sale.
Any net proceeds of the sale then remaining are ordered to be divided as follows:

(a) If the house is sold within 90 days of the date of November 22, 1991,
all remaining net proceeds of sale are awarded to defendant.

(b) Ifthe houseissold after the expiration of 90 days from November 22,
1991, the parties are ordered to divide any net proceeds equally.

(¢) In the event that the sales price of the house is not sufficient to pay
the first and second mortgages and costs of sale, the parties are ordered to be
equally responsible for payment of any short fall or deficiency.

Plaintiff is ordered to continue to make the first mortgage payment until the
house is sold. Payment of the second mortgage shall continue to be deferred.
Defendant may remain in possession of the house until it is sold.

3. Automobiles. The Landcruiser is awarded to defendant. Plaintiff is

ordered to assume and pay the lease payments on the 1987 Mercedes, and hold

defendant harmless therefrom.



4. Individual Retirement Account. The individual retirement account in

the name of Rosalind Willey is ordered to be divided as follows:
(a) The stock in American Telephone and Telegraph is awarded to
defendant since it was a family gift to her.
(b) The cash amounts in the individual retirement account are ordered
to be divided equally between the parties.

5. 401K Plan. The 401K plan having a net value of approximately $24,000
is ordered to be divided equally between the parties. Plaintiff is ordered to repay the
loan to the 401K plan and is awarded the benefit of any increase in the value of the
401K plan accrued as a result of the payment of the loan.

6. Furniture and Personal Property. The furniture in the parties’ home

is awarded to defendant. The furniture acquired by plaintiff since the parties’
separation is awarded to him, and he is ordered to assume and pay any obligations
incurred in connection therewith. In addition, plaintiff is awarded the following
personal items currently located in the parties’ home:

(a) Oakchairinden;

(b) Oak table and chairs (presently being stored);

(c) Plaintiff's books;

(d) Framed mapsin the den;

(e) Framed birdsin the master bedroom;

(f) Brass bird bookends;

(g) Carved arctic loon; and

(h) Butter churn.

Each party is awarded the other personal property presently in his or her possession.
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7. J.G.Willey Limited Partnership. The J. G. Willey Limited Partnership

is awarded to plaintiff.

8. Pension Plan. The pension plan with Kidder, Peabody & Company is

ordered to be divided between the parties pursuant to the Woodward formula as of
November 21, 1991, pursuant to a qualified domestic relations order.

9. Alimony. Plaintiff is ordered to pay alimony to defendant in the amount
of $1,500 per month for one year from the date of trial herein, and $1,000 per month
for three years thereafter. Alimony shall terminate at the end of four years from the
date of trial, or when defendant remarries, cohabits with a member of the opposite
sex, or dies, whichever first occurs.

10. Deferred Compensation and Bonuses. The amount of the bonus

plaintiff is entitled to in January of 1992 as a result of his employment with Kidder,
Peabody & Company is ordered to be divided equally between the parties. Any future
bonuses which plaintiff is entitled to be paid in 1995 and 1996, and which have been
earned as of this time and are contingent only upon plaintiff’s continued employment
with Kidder, Peabody & Company, are ordered to be divided equally between the
parties. Plaintiff’s deferred compensation for 1991 is ordered to be used to pay
ongoing expenses and shall not otherwise be divided be the parties. Each party is
ordered to pay the taxes on the portion of the bonuses distributed to that party.

11. Joint Tax Return. The parties are ordered to file a joint income tax

return for 1991 and divide any refunds to be received equally. In the event that taxes
are due, the parties are ordered to each pay one-half of any taxes.

12. Medical Expenses of Defendant. Any medical expenses incurred by

defendant in connection with her surgery in September of 1991 which have not been
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paid by plaintiff’s health insurance provider shall be paid from plaintiff's Complus
Plan, insofar as there are sufficient funds in the plan to do so. In the event that the
Complus Plan does not cover all of those medical expenses, plaintiff is ordered to be

responsible for payment.

13. First Interstate Advance Line. Each party is ordered to pay one-half of
the amount due on the credit line with First Interstate Bank as of November 21,

1991.

14. Other Debts and Obligations. Any debts and obligations incurred by

the parties since their separation are ordered to be paid by the party who incurred
them.

15. Obligation of Blake Johnson. Defendant is awarded the obligation

from Blake Johnson of $2,000, which he pays at the rate of approximately $100 per

month.

16. State Tax Refund for 1990. The state income tax refund for 1990 is

ordered to be divided equally between the parties.

17. Attorneys’ Fees and Costs. Plaintiff is ordered to pay an additional

$3,500 toward defendant’s attorney's fees. Otherwise, each party is ordered to pay his
or her own costs and fees incurred herein.
DATED this /% day of January, 1992.
BY THE COURT:

JUDGE DA\T@OUD@
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WILLEY v. WILLEY Can 347
Clte as 300 224 547 (L App 199))

BENCH and JACKSON, JJ., concur.

Glen P. WILLEY, Plaintiff and Appellee,
Y.

Rosalind Aan Johnson WILLEY,
Defendant and Appellant.

No. 920091-CA.
Court of Appeals of Utah.

Nov. 29, 1993.

[a divorce action, the Third Distriet
Court, Salt Lak2 County, David S. Youxng, J.,
divided marital propgerty, grantad abmony
and awarded wifz attornay fess. Wi'2 22-
pealad. The Courz of App2als, Bilitngs, 2 J,
held that tnal court failed to maka swizane
findings to support awarc of alimoay, aloca-
tion of debt and award of atlornay {2es.

Affirmed in part, and reversad aad re-
manded in part

1. Divorce ©236(3.1)

Court of App2als wil not overturn trial
court’s alimony ruling as long as cowt sup-
ports its ruling with adaquate fincirgs and
exercises its discretion according to govern-
ing standard.

2. Divorce ©239

[a fixing r2asonabdl2 alimony awarc, tial
cowt must maks swiicianty datadad (ind-
ings on each of the governing {aclars to
enadble reviewingz court %o insure tha: trial
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court’s discradonary da:arminatizn was ra.

3. Divorce 239

In seting alimony zward, wial court

fallad to mak2 required 3ndings ragarding
pardsas’ finzncial naad.

4. Divorce &237

In determining husbaad's alimony obli-
geton, trial court failed to adjust zither par-
ty’s {inancial needs to account for c2bt pay-
mants eacn would owe on bank lin2 of credit
aiter court's property distribution, or proba-
ble result of sale of marital home ix 2ssessing
the parties’ raspective n2ads.

5. Divorce ©252.4

Trial court did not abuse its discretion in
dividing dedt for second mortgag2 detwean
th2 parties, daspita wii2's contzaton that
husband should have baan individually re-
sponsible for mortgage because portion of
money borrowsd from her paranis, securad
by trust dz22d against tha house, was used for
purchase of couple's automobile.

6. Divorce ©237

Since nusdband had duty of supporting
stepchildraa only during prior marriage, ax-
p2nses of nis {ormar st2pchildren ware not to
92 considerad in determining his (inancial
n22d and award of alimony to wife (rom
sudsequent marriage. U.C.A1633, 7851,

7. Divorce 237

[n calewlating husband’s alimony obli-
gation, expansas of mother's childran from
former marriaga were not to b2 ¢onsidered,
where childran’s {ather was paving support
raquired undar the guidalines.

3. Divorce ©239

[n d2termining husdand's alimony obli-
gation, tria! court did not abuse its discretion
in setting wife's earnings at SS60 per month
basad on projaction of full-time work at her
current salary, but thar2 was no basis for
trial court’s finding that wife could earn
31,500 to 32,000 per month within a year or
two.

9. Divorce &247
To ext2at that alimony award is intend-
2d to be rehabilitative, its goal is 3 close the

coma to 2nable receiving spouse
battar able to support himseld

whan alimoay and schooling end

10. Divorce 247

In fashioning award of rehat
mony, court must maka realistic ¢
of actual currant income and actu:
and must consider time damanc
paases of aitanding school.

11. Divorce ©252.5(1)

Wifa had no equity in maritz
rivad from proceeds of sale of her
home, wher2 any premarital equi
sumed during the marriage.

12. Divorce 224

Award of attorney fe2s in ¢
must be basad on evidencs of fin
of receiving spouse, adility of aths
pay, and r2asonablaness oi requ
U.C.A. 19383, 30-3-3.

13. Divorce ©223, 227(1)

Decision to award attorney
vorce case and amount ther2o{ r2
Iy in sound discretion of trial cou
1933, 30-3-3.

14. Divorce &226

Trial court, in awarding wif2
ly 25% of ner requasiad atlorney
to address reasonabdleness of su
cording to gowverning factors, ar
{indings regarding either wife's a
har own attoraey fees or husbanc
pay har f22s. U.C.A1933, 30-3-

Roger D. Sandack, Salt Lake C
for defendant and appeilant.

Ellen Maycock, Salt Lake City,
plainti(f and appells2.

Before BILLINGS, P.J., and B
ORME, JJ.

BILLINGS, Presiding Judge:

Rosalind Willey app2als the
dzacisions in this divorce action
division of marital propariy, and
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Becausz of {nsuiiciant fdnd-
ad ramand e cowys nude
n2 award of atlornay
fazs. We also ravers2 aad remand the prop-
erty division o give court th2 opportuni-
¢y to reconsidar thesa related financial as-
pects of tha divorce. W otherwisz affirm.

atiorney {223
V3

ings w2 I
ings on alimony and ¢

TR A

22
R
2

TACTS
Appellant Rosalind Ann Johasoa Willey
and appelle2 Glen Paul Willey wars married
on April 29, 1982, The partiss had ro chil-

dren together, and both had b2en married
previously. Mrs. Willey nad custody of three

children from her former marriags who, at
the time of th2 Willeys' divorce, wers twenty,
seventeen, and thirtean years old.

During the marriags, Mr. VWillay worked
as a stockaroker, rac2iving commissions in-
stead of regular wages. Since 19835, Mr.
Willaw's anzual incama rangad (ram a high of
$138,052 in 1987, to a low of 373,085 in 1989.
In addition, Mr. Willey earned dafarred bo-
nuses in 1987 (approximately $14,2C0), 1990
(approximately $11,000) and 199! (projected
at $16,219), payable ia 1992, 1995 and 1996,
respectively, as long as hs ramained em-
ployed by the same (irm.

At the tim2 of tha2ir marriagz, Mrs. Willey
was employad full-tme in ratail cothing
sales and 2arned approximately $10,C0 an-
nually.  After the marriage, Mrs. Willey
worked sooramca.!:'. part-tims. Her income
ranged (rom a high of S&ST1 ia 1985 to
nothing in 1989. In 1990, sh2 2arned gross
wages of M412, working for fiv2 dollars an
hour as a part-tima salesperson in 2 book-
store and occasionally leading literary discus-
sion groups formed through th2 baokstore.
Mrs. Willey also received $332 p2r moath in
coild suggart fram ter (est hesdand,

To financa their l2style, parues liqui-
dated assets and incwred d2dbis.  Mos. Wil.
ley owned a home ai the Umz2 of her mar.
riage to Mr. Willey. The partas sold this
home in 1983, using the $29,164 in 2quity to
purchase and improv2 a new home ia their
joint names. [n 1983, the pardzs sold their
joint home and purchased tha home in which
they lived at the tms of thelr civorce. At
the time of trial, thay owed 3232,00 to Zions

Bank on tha first momgzaz2 on :h2 marial
homa, (o additian, tha gardas fad
dated loaas from Mrs. Willays
an approxima:aiy 330,000 s2co

on th2 home.

Wi
parants int
fooledad

ac meo:

o

5352
The parties s2parated in Novambder of
1990. In February of 1991, thay r2achad a
stipulation rzgarding temporary suppor.
Under the agrzement, Mr. Willey mzd2 most
of the payments on the marital d2bis. incluc-
ing the $2492 monthly payment 3 Zions
Bank on the first mortgages for thair homa
and an approximately 3360 monthly payman:
against a First [nterstate Bank lin2 of cradi:
(the First Interstate debt). Hsz aiso paid
$1300 in monthly support to Mrs. Willay.
The monthly paymants {or the second mor-
gage were dzferred temporanly by agra:-
ment. Mrs. Willey remained in possession of
the marital nome.

After a two-day tral, the trial court 2a-
tered findings of fact and conclusions of law
and a final decree of divorce. Ve raview ths
court's decision only as it affects tha issu2s
on appeal.

The court ordered 2ach party 0 asswn2
one-half of the approximataly $!12,000 First
Interstate d2bot. The court denied Mrs, Wil
ley’s claim that she should recsiva §23,154
from the sale of h2r pramarital hom2 as

premarital property, finding that {h2s2 pro-
ceads had lost thair saparate idaniiy. Thz

nar coc-

-
sumn2r.

court awarded Mrs. Willey 35000 oi
umeanted S19.213 in atiorney ie2s.

more, the court set alimony for Mrs. Willay
at $1500 a month for one y2ar to b2 reducad
to S1000 a month for the naxt thr22 yaars
and th2n to terminate. Relevaal to that
award, the court found that Mrs. WiL‘a"
could earn 1500 to $2000 monthly and ¢

Mr, Willey earned an average of SllO.CCO
annually, or approximately Y00 a moaia.
[n addition, the court ordered thz marital
home to be listed at 3330,000 aad sold as
soon as possidle. Tne court ordared the sale
proceads to b2 usad to retire both morigagsas
on the home and covar the cosis of sal2.
Any remaining proceads ware to go to Mrs.
Willey if th2 home sold within ninaty cays
atter trial. [{ the h sold alter ninaty
days, the court ordered tha partiss to divid2
equally any loss or gain. At oral arguman:

oms2

)
]

......



the paruss agreed =2 home sold for 2 less,
resulting in 2 debe of approximz:ely 337,000,
cours

On appaal, Mrs. Willey arg"ss 'ne
tha zli.

abusad its discration in: (1) satdng

mony award; (2) orcaring her to 52 responsi-
olz for ons-nalf of the mari:al dedts; (3)
failing to rscognizs rar premar .al quuy in
the maritz! homs; znd (4) izliing to award
her a signiiicant contnoutxo.. gov.ard ner

claimed zitorney {23s of $19,215. In addi-
tion, Mrs. Willey raquests attornay fees on
appeal.

I. ALIMONY AND PROPERTY
DIVISION

Mrs. Willey contends tha trial court
abused i discretion in setting the alimoay
award. She claims the court failad to make
sufficient findings ragarding either party’s
financial n22d, ignorad both har actual n2ads
and her ability to support hersali, and erro-
n2ously imputed $1500 to $20C0 a month to
her as income. Beacause the trial court failad
to maks sufficient findings reszarding the
parties’ n22ds and r2sources, w2 reverse and
remand Jor a redatzrmination of the amount
of the alimony award and th2 2atry of {ind-
ings naczssary to support the rawisad award.

A L2zal Standard

(1] W2 will not overtura a trial court's
alimony ruling as long as tha court supports
its ruling with adzaguate findings and exzreis-
s its ciscretion according to the standards
we havs sab. Bell v. Bell 8§10 2.2d 489, 491
(Utah App.1991). [a Bely this court reiterat.
ad tha wall-settlad standard for alimony set
forth by the Utah Supreme Court in Jonzs v
Jomes, 7C0 P.2d 1072, 1075 (Utah 1933),
which stazed:

“(T}az most important function of alimony

is to provide support for tha (spouse] as

nearly as possidl2 at tha standard of living
she [or he} enjoved during tha marriage,
and to prevent th2 (spouse] {rom becoming

a pudlic charg2." Euglish v. Englisa, 365

P.2d (409] at 411 ((Utaxh 1977))...

(T)hra2 factors ... must b2 considered in

fixing a reasonadl2 alimony award:

(1] the financial condizons and n2eds
of th2 (spousz seeking support);
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(2] the apdity of the (st
supporz} to precuce
for (rimself or] narsell; =
(3] thz ability of tha (pay
provics support.

Jones, 700 P.2d a: 1073.

(2] “Failure to considar the
in fashioning an alimony awa
an abuse of discretisn.” Bell 8
(cications omitted). Thus, “tb
must maka sufficizndy detaile
each factor to enadlz a revier
ensure that the tral court's
daterminadon was rationally ba
three Jomes factors. [d (citat
“I{ sufficiant findings are not
raverse unlass the record is cl2
troverted such as 0 allow us
Jomnes factors as a matter of la
Id (citation omittad).

B. Trial Court Finc

In its findings of fact and
law on alimony, th2 trial cour
The court finds that a re:
age income to us2 {or plainti
ing alimony o 22 paid in
3110,069. Bacausz of plair
ment 25 a stock brokar, ¢
fluctuazed. In 1837 and 199
unusually good incoms2 y2ar
further finds that dafendant
earning an income of batwe
$2,000 p2r month, based on
and qualifications. Accordir
finds that it is equitable thz
alimony to de{2ndant of 31,
for on2 vaar (rom the date
and $1,000 p2r month for
thereai:er. Th2 court furt
plaintiif has been support
during the partias’ separali
mately one year, and it is
take that time paried into ac
mining the term of alimony.
terminate at th2 and of four
date of trial, or when defenc
cohabits with a member o
sex, or dias, whichever firs

(3] In setting ths alimor
court macz no findings oa M
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ncial need as the frst Jomes factor re-
an . vy < 4.

nui:"s' Nor did it maks findings on Mr.
Willey’s financial ne2d, which undarlving fac-

wal determination is required for a» assess-
ment of tha third Jomes factor, tha adility of
the payor spouse to providz suppore.!

\e have praviously reversed aa alimony
award in 2 similar case whan the trial court
failed to address the parties’ financial neads.
[a Bell v. Bell, 810 P.2d 489 (Utah App.1991),
pecause the paries “dissipated and lived on
cradit,” the trial court did not give “much
weight ... 35 to what the nseds and abilities
of the partiss might be.” [d at 492. Thus,
the trial court fziled to determine the reason-
ableness of the expenses each party claimed.
This court reasoned that “{wlithout a finding
on reasonable expenses, we are unable to
determine th2 true needs of Wife, or to da-
rarmine Husdand's actual ability to pay and,
tnerefore, to balance Wii2's needs against
Husband's adility to pay as required in
Jonas." [d 2t 493.

\We fac2 th2 identical problem here. At
trial, both parties testified about thair finan-
cial neads. Mr. Willey claimed monthly ex-
penses totalling §3623, including 360 for re-

payment of the First Interstate dabt, but’

axcluding mortgage payments and expenses
for the marital home. Mrs. Willey counterad
that his expanses were approxdmately 32400
bacause th2y should excluds attornay fees,
cradit card r2payments, and the 3360 First
[atarstate dedt repayment. On thz {irst day
of trial, Mrs. Willey claimed expeases of
$6503, including payment of the first mort-
gage on the marital home. Alternatively, she
claimed expeasas of 33405, which excluded
th2 mortgaz2 payment but includad rent
On the second day of trial, Mrs. Willey pre-
santed revised expense figures of 734 for
herself and her children, or altzrnatively,
32678 for harself alone. Th2 court made no
findings on which, if any, of the expenses
claimed by the parties were appropriate.

1. The tral court should consider a payor
spouse’s reasonable nzeds when detzrminiag that
spouse’s adility to provide support to 3 former
spouse: in shor, the payor spouse’s reasonabls
needs are 3 necessary subsidiary stzp in deter.
mining thz adility to provids support. Se¢e Scier
v. Baker, 356 P.2d 540, 347 (Utak App.(993).

2, Arguing Me. Willey incurred most of the First
lazerstace dede after separaiion, Mes. Willer chale

Taus, a5 in 32! we ramand for findings on
2ach party’s reasonadlz n2ads so w2 can
determinz L the court abused its discretion
in setdng th2 amount and duration of ths
alimony award. Sze id at 493.

Because several issu2s raised on app2al
ar2 relevani to the Jomes alimony analysis,
w2 reach tham to aid th2 trial court oa
remand.

C. Division of Debt as it Aifects
Alimony Award

{4] Tha trial court made no findings that
would enadlz us to concludz it considersd
either the impact of its division of the First
[nterstate d2bt or the probable result of the
sale of th2 marital home in assessing th2
partiss’ respective nzads.

Regarding the First [nterstate debt, Mrs.
Willey arguas that distribution of one-half of
the debt to n2r was inequitable, givan har
resources aad the disparily in the parties’
income. Shz argues this is especially truz in
light of the court's alimony award. She cor-
rectly notes that Mr. Willey conceded that
she would b2 incapabls of assuming a portion
of this d2by, and that he agreed to pay thz
full amounz® We vacate the court's alloca-
tion of the First Interstate debt to allow ths2
court to reconsider its assignment when es-
tablishing the appropriate amouat oi alimo-
ny. If the trial court determines that Mrs.
Willey is still obligated to pay a portion of
the debdt, th2 court should factor in her shars2
of the dedl payment when calculating the
alimony award. The court may, of course,
reallocate the debt if it d2ems that appropri-
ate.

In ordar to effectuate repaymant of th2
two morigages, the trial court ordarad:

The house should be sold as soon as feasi-
ble becausa it constitutes a substanatial fi-
nancial burden on the parties. The house

leages he trial count’s finding that it was ia-
curred for family expenses. Howewer, Mes. Wil
ley has failzd to marshal the evidencs in suppent
of the tial court’s finding and thea show why
this evidenze is insufficient to suppor that find-
ing. See L:iad R.Civ.?. 52(a). Thus, we accept
the count’s {inding.



axpirss. !
! .2 {irst mortgage in 22 approxi-
mate amouat of 3232,000 to Zion's Bank
shouid 'a-z paid ia {ull, and th2 second
morigags in the approxima:z amount of
330,000 0 Beverly Jornson sheuld be paid
in full, togather with all costs of sale. Any
a2t proceads of the sale then remaining
should b2 divided as follows:
(a) I{ tha house is sold within S0 days of
the daza of Novermber 22, 1991, all re-
maining net proceads of sa’2 should be
awardad to defendant.
(b) I the house is sold aitar :h2 expira-
tion of S0 days from Novambdar 22, 1991,
the parties should divids any net pro-
ceads 2qually.

(c) In the event that tha szizs price of

the nouse is not suificien: ta pay the

first and second mortzagss and costs of

sale, th2 parties shall be equaily respon-
siol2 {or payment of any short rall or
daficizncy.

(3] Although it set a listing price, the
court did rot includz aay spaciic finding
ragarding the value of the homa? At oral
argumant on appeal, counsel for 9ath parties
agread that the sale incurred a d2bt of ap-
proximatelv 337,000. Again, w2 canclude the
tal cour should consider this c=ot when it
raaxamin2s the alimony awaré on remand,

dacausa this deot has a direct d2aring on all
three of tha Jornes criteria. S22z Zurt v. Sur,
789 P.2d 1156, 1172 (Utah Aps.1990).¢

D. Mrs. Willey’s Financial Obligation
to H2r Children by a Pravious
Marriage

Mers. Willay also contends th2 court misap-
przhendad her financial situation because it

3. The trial court could have takza evidence on
and madz a specific {inding regazding the valus
of the home.  (f that valuation was proven incor-
ract after he sale, cither pary could have peti
toned :r.: court {or 3 modilicatica based on a

change of sircumstances. Following this proce:
dure would allow the count to maks an informed
scision Sased on the best daia available.

ide argument regarding the d:bz on the
marical fame, Mes. Willey arguss 23t 2 ponioa
o. the marey borrowed from Rer parents, se-
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.

rafusac o considar svidance cc
odligation to nar childran ia ¢
alimony award. Th2 exteat to+
vidual's weec: and adility 0 su
or harsali ars aifzctad oy that -
oohgauon to support childran
marriage is an issue Utah's ap;
have not directly considarad.

We aote, however, the Uwah 1.
imposad a duty of support or
oaly during the duration of ¢
Utah law expressly providas tr
ent's obligation to support a ste
nates upon divorce.

A stepparent shall support
the same extent that a natur:
parent is required to support
vided, however, that upon th
of the marriage or common
ship Dbetwzen the steppar:
child's natural or adoptive pz
port obligation shall termina

Utah Cod2 Ann. § 78341 (

(6] Mr. Willey’s former stec
panses should not ba considara.
Mrs. Willey alimony. Tha2 ¢
penses are properly addrass:2
Uniform Civil Liability for Supg
Cod2 Ann. §3 7T8-43-1 throug
As caleulated from the incom:
dren's pareats (not former si2:
guidelines presumptively covar
living expznses, including basi
Christicnsen v. Caristicnszie
593 (Utah 1983).

(7] The children's {ather,
previous husband, is payiag =
quired under the guidelines.
stances have changed since th2
caleulated, Mrs. Willey can s22k

cured by a trust deed zgnns. the b
for the purchase of the couple’s M
She coniends the trial coun st
have made Me. Willey individea
for the second mortgags. We ¢
court abused its discretion ia div:
However, 0a remaand, il the cor
allocaze 2 portion of this mari:
Willzy, that decision must be cor
ting the alimony awaed.
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of the support order. She should not, nowev-
er, D2 20l W tquir: Mr, Willey -2 el
cupport the children ch:oug'n an aimony
award. Sze, 2.9, Boker v. Bater, 885 2.2d at
546 (considering 2xpenses of grancchildren
living with spousz receiving alimony “would
pe taatamouni o giving a child support
award for the grandchildran”); sze elso Nee-
del v. Needel 13 Ariz App. 471, 489 .24 726,
732 (1971) (r2jecting attempt to ini-oduce
tastmony adbout sxpenses of childrza from
prior marriagz); Brendel v. Brencsl 366
So.2d 1269, 1273 (Miss.1990) (disallowing por-
tion of alimony that would have gonz to
expenses of child by former spouse); Skrib-
ner v. Skribner, 133 N.J.Super. 374, 379 A.2d
1044, 1045 (CLCh.Div.1977) (nolding wife
“should not be permitted to obtain through
the back door what she cannot obtaia diract-
")

E. [egutatiaa af locame ta Mrs, Willey

(8] Mrs. Willey contends the court im-
properly imputed to her a monthly income of
31500 to 32000 in setting her alimony award.
She argues that the court’s finding is based
solely upon spaculation. e agree.

At tral, Mro Willey called Mrs. Willsy's
current emplovar, who testified that if Mrs.
Willay ware emploved full-ime in th2 same
positon, sh2 would maks 3300 cer month
gross income, bdut that no full-timz sales or
managarial posions were availabla for Mrs.
Willey.  Mrs. Willay called the dirscior of
human resources (rom a large Utah company
to testify. This expert testified that a {orty-
two-year-old woman with an outdatad bachs-
lor of arts dagre2, without markeatabls skills,
and who had no: been employed full-time for
ten years, n2aded at least three yaars of
education to upgrade her skills, unless she is
Yo o2 relegated 10 an unskill2d sales or simi-
lar position. Tne trial court rejacied this
witness's testmony, finding it not ¢redidle in
light o the witaess's prior relationship with
Mrs. Willey and the fact that sh2 was plan-
ning to charge Mrs. Willey SU1C0 Jor her
sarvces. M. Willey testified that to earn a
teacher's stardng salary of 31333 to §$1300 a
5. Thers s no evidence that Mos. Willey Rad aay

toundaiton oa wiich to base her esumate of a

month.’ she wouid nsad to complare
AT W oMy Toers of 2 forviiie feer il
versity program, which could be donz in one
vear only if she attendad school Mull.ima
Sha also testifiad that a teacnar's salary was
not enough income for har to live on and thus
she hopad to pursue othzr avenuss ol 2nm-
oloyment.

Regarding Mrs. Willay's ability to eamn
incoms, the trial court siated:

The court finds that the cdafencant is
capabla of earning income subsiant:ally in
excess of that which is proposad hare.
Her earnings projection are at tha lava! of
$860.00. While there is not testimony of
her having actively sought other income
she dascribed herself as a hobbyisz
cowrt finds that she has previously worked
in salss, in retail sales and clothing, that
she works in a bookstore in salss, that sne
conducts classes ... with interastad par.
sons, and Ythose vield greawer incoma. Tne
court believes that it would not b2 unrea-
sonable to expect that her income could or
should be in the ranga of 31,500 to 32,000
per month based upon her education and
har circumstances. [ recognize that thare
may be a littl2 bit of time necessary o gat
to that level, that staming a jod takas a
little time at a lower rate, but it should not
be balow 3860.00 and should carianly be
within that level within 12 to 24 monids.

-
i

We cannot say the trial court adusad its
discretion in setiing Mrs. Willey’s earnings at
$360 per month based on a projection of full-
tme work at her present salary. S22 Taron.
son v. Thronson, 810 P.2d 42§, 433 (Utah
App.), cert. denied. 8§26 P.2d 651 (Uiakh 1991).
Howevar, there is no basis for th2 tral
court’s finding that Mrs. Willew could 2am
$1500 to $2000 per moath within a y2ar or
rwo. Wea have previously n=id suca a finding
impropar. In Bell v Bell S10 P.2d 439
(Utah App.1991), the trial cowrt imputed a
$1500 income to Mrs. Bell, despite undisput-
ed testimony that she earned 3853 par "‘onch
3s a part-time teaching assistant at Utah
State University. [d at 492 n. 2. "‘.e im-
puted income was basad on the level shz2 had

teacher’s staning salacy.
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oraviously 22rmad as a full-Zme schzsl teach-
=r in another s:ate, approxdmately tw3 vears
befora sha fisd for divorcs Tom hzr 2usband
of ten years. [d e nozad that “{2)y 2xpla-
nation was oi7ared for this unusuai '*come]
adjustmens” [d

Mrs, Willsy’s circumstances ars sizilar to
Mrs. Bell's. Like Mrs. Ball, who bdegan
working pari-ime two years prior 9 filing
for divorce, Mrs. Willey worked zz:x-tima
during her marriage. Both possess:3 collegs

degrees. However, unltka Mrs. 32i, Mrs.
Willey never u:ilized her twenty-y2z--oid ed-
ucation dagres in an employmant czpacity.

In Mrs. Bell's case, the trial cour: imputed
an income sh2 had actually earned oa a full-
time basis thrae years bafore trial. Howev-
er, for Mrs. Willey, the trial cow st im-
puted an income based on full-tim2 zmploy-
ment at har currant wagz (3S60 pzr month),
and then, without any factual basis, s32culat.
ed that shz2 could raise her incom2 3 31300
to $2000 par month.

The only evidence presented to suggest
that she could earn income greater :x2n 3860
per month came from Mrs. Willax
and from th2 witness whose testimoay th2
court found not credibla. [{ the :mz! court
reliad on Mrs. Willey’s tesdmony, it zopears
the court {ailad to take inlo account har
statament that she could 2arn $1333 13 1500
monthly as a starting teacher oaly ater at-
tending schoal {or one y2ar on a {ul-time
basis, and th2n only if jobs wears zwvailable.
Furthermors, she had naver taugh: school
before, and thare was no historica! r2cord of
other earnings on which o base this finding.

We do not question th2 trial ¢out’s au-
thority to impute incom2 to Mrs. Willey.
Imputing income to an unemploy2¢ ar under-
employed spouse when setting aa alimony
award is conceptually aporopriate 25 part of
the determination of thal spouse’s adility to
produce a suiiicient income. See 32U 810
P.2d at 491-92. However, it caanct 52 prem-
ised upon mare conjecturs; instaad, it de-
mands a careful and precise assessmant re-
quiring detarled findings. We ha"e 2xa mmed
imputation in other contexts and ouzined a
detailad approacn that, while not axpressly
applicadle to the instant situation, s=ould in-
form the rial court's assessman: :son re-

hersell

ERIES

mand. Szz 29, A2l v Kot
Adv.Rep. 29 (Utar A2p.1693) (L
statutory guidalines and arziew
sary {indiags for imputadon ¢
parents in datermuning child :
gations); Stete v. Vinceny
(Utan App.1992) (dzsembing fin
lving assessments of earning
other financial factors in dater
gancy for appointmant of couas

Such {indings, howsver, ar2 nc
from the racord before us. Vith
are unabla to see how the trial ¢
ed incoms laval follows from or
by the evidence. Based on th2
record, we concludz that ths
jump to the highar salary ra
abuse of discretion. See Resoc
band, 752 P.2d 1331 (Utah Ap
remand, tha trial court may ba
on Mrs. Willey's 880 per mon
sarnings or, should it wish o us-
incoma figure, hold {urther 2+id:
ings to recaive evidence on 3
future earning capacity consist
cases cited above.

F. Rehabdilitatdve Alim
(9,10] It is clear from the

the alimony award that it was
achieve a rehabilitative purpos:
no difficulty with a properly (as
oilitativa award undar the facss
However, t0 the extaat the alim:
intendad to be rehabiitativa, it
closa tha gzap betwszan actual @
actual incomea to enadle tha racs
to then be batter able to suppor
hersalf whea the alimony and sc
Bell v. Bzl S10 P.2d 489, 492-¢
App.1991). Thus, the court mus
istic assessments of actual cur
and actual 2xpenses. The cow
considar tha time demands an
attending school. Absent suct
ment and appropriate findiags,
basis on which to determine
amount and duratios of alimon
achieve a rehabilitative outcom-

G. Summary

A thorough revisw of the r2
that the court made no (indin:
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Clte as 366 2.2d 547 (Luh App. 1933)

sither party’s reasonadls {inancial nzads.
The court also fallad to adjust sither pamy’s
daancial n22ds 0 account for the debt pay-
maats each would owe to First [nterswate
after the court’s proparty dismbution. Fur-
ther, the trial court did not incorporate the
contemplated dedt ansing from the sal2 of
:n2 marital home in the alimony determina-
von. However, the court did not 27 in
sxcluding evidence of the impact of Mrs.
willey’s obligation to support her chidren
¢rom her previous marriage ir assessing the
;ppropriate alimony award. Finally, the
court imputed income to Mrs. Willey that is
unsupported by the record. Given th2 rac-
ord before us, we are simply unable to bal-
ance Mrs. Willev's need and her abdilitr to
support herself against Mr. Willey’s ability to
pay as required by Jomes; consequeaty, we
cannot dstermina whether the trial court
apused its discretion in setting the amount
and duration of the alimony award. We
tharefore reverse and remand the alimony
ward for additional findings oa each of the
Jones factors and a reassessment of th2 ali-
mony award in light of those findings axd our
dacision.

II. PREMARITAL EQUITY

(11] Mrs. Willey next contends the trial
court abused ils discretion by (ailing w0 rac-
ognize her equity in the marital home de-
rived {rom proceads of the sale of har pre-
marital home. Mr. Willey responds that the
evidence supports the trial court's fiading
that Mrs. Willey’s premarital equity has lost
its separate character as premarital propar-
tv. We affirm the trial court's ruling on the
basis that any premarital equity was con-
sumed during the marriage.

“Generally, the rule {or premarital propzr-
ty is that each party retain the separate
property he or she brought into th2 mar-
riage.” Dunn v. Dunn, 802 P.2d 1314, 1321
(Utah App.1590). However, if the “property
has been comsumed or its identity lost
through commingling or exchanges® it no
longer falls within the rule. \Mortensen v
Mortenser, 760 P.2d 304, 303 (Utan 1933)
(smphasis added).

Although the trial court found th2 funds
had lost their idaatity through commiagling,

ameseally,

the evidence shows tha: they weare zziually
coasumad, i.2., the squity was usad for vasi.
ous expensas during tha course of th: mar-
riage. Thnerafors, we afflrm th2 cowr's
jacton of Mrs. Wiley's claim oa that 3e

T2

3.

III. ATTORNZY FEES
A Fees Through Trial

(12,131 Mrs. Willey maintains thal the
trial court abused its discretion in awarcing
har only $5000 in attorney fees whan she
submitted evidance supporting her claim for
$19,215. A trial court may award attarnay
fees in divorce proceedings. Utah Cod2 Ann.
§ 30-3-3 (Supp.1993). “The award must 02
basad on evidance of the financial n2ad of the
receiving spouse, the ability of th2 other
spouse ta pay, and the reasonableness oi th2
requasted fe2s.” Bell v. Bell 810 P.2d 439,
493 (Utah App.1991). “The decision to maka
such an award and tha amount thereoi rast
primarily in the sound discretion of th2 trial
court.” [d However, “(tlo permit m222ing-
ful review of the trial court's discredonary
rulinz, '(wle have consistently encouragad
trial courts to make {indings to explaia the
factors which they considered relavaa: ia
arriving at an attorney fee award.'” [d al
494 (quoting Regioncl Scles Agency, fnc v
Retchert, 7H P.2d 1210, 1213 (Uah App.
1989)).

A court may considar, among other !

the difficulty of the litigation, the eicizncy

aumber of hours spent on tha case, (22 {
customarily charged in the localitv, tha
amount involved in tha case and tha rasult
attained, aad the expertise and expariznc
of the attornzys iavolved.

[d 810 P.2d at 493-94. |

(14) Mrs. Willey testified that she
thought her altorney fees were reasonadle.
Counsel for Mrs. Willey madz a praifar at
trial concerning his 319,215 bill for legal sar-
vices and testified that he had spen: 123.1
hours on the case. Counsel's documanted
tme was billed at S150 per hour. Counssl
for Mr. Willay challenged the reasonad!anass
of opposing counsel's expenses, activitizs, and
billing rata. However, the trial cour: &d not
ind2pendently assess either this testimony or
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ELLEN MAYCOCK - 2131
KRUSE, LANDA & MAYCOCK
A Professional Corporation
Attorneys for Plaintiff

Eighth Floor, Valley Tower

50 West Broadway

Salt Lake City, Utah 84101
Telephone: (801) 531-7090

INTHE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

GLEN P. WILLEY )
ORDER
Plaintiff, )
vs. )
ROSALIND ANN JOHNSON WILLEY )
Civil No.91 4900101
Defendant. ) Judge David S. Young
)

Plaintiff’s and defendant’s objections to the commissioner’s recommendation
came before the court for hearing on March 5, 1993, pursuant to notice. Plaintiff was
present and represented by his counsel, Ellen Maycock, and defendant was present
and represented by her counsel, Roger D. Sandack. The Honorable David S. Young
presided. The court having reviewed the file herein and heard the arguments of
counsel, and good cause appearing,

ITISHEREBY ORDERED as follows:

1. Plaintiff’s objection to the commissioner’s recommendation is granted.



2. Plaintiff is awarded a judgment against defendant in the amount of
$18,840.86 and may offset against that amount the alimony he would otherwise be
required to pay to defendant.

3. Plaintiff shall pay $500 in alimony to defendant for March and may offset
the remaining $500 that would otherwise be part of his March alimony obligation
against the judgment.

4. Plaintiff presently has in his possession tax refund checks from the United
States in the amount of $1,132 and the State of Utah in the amount of $639.
Defendant’s share of those tax refund checks should also be offset against the
judgment, and defendant should be ordered to endorse the checks so that can be
accomplished.

5.  Defendant’s objection to the commissioner’s recommendation is denied.

-~ Ly LA
DATED this 27 day of March 1993,

BY THE COURT:
/

/

) )
i

JUDGE DAVID S. YOUNG




CERTIFICATE OF SERVICE

I hereby certify that I mailed a true and correct copy of the foregoing ORDER to
the following, postage prepaid, this 5th day of March, 1993:

Roger D. Sandack, Esq.

500 Kearns Building

136 South Main Street

Salt Lake City, Utah 84101

// ~,7 ,
Tl ST i st
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ELLEN MAYCOCK - 2131

KRUSE, LANDA & MAYCOCK, L.L.C.
Attorneys for Plaintiff

Eighth Floor, Bank One Tower

50 West Broadway

Salt Lake City, Utah 84101-2034
Telephone: (801) 531-7090

IN THE THIRD JUDICIAL DISTRICT COURT

FOR SALT LAKE COUNTY, STATE OF UTAH

GLEN P. WILLEY, )
Plaintiff, ) PRETRIAL ORDER
Vs. )
ROSALIND ANN JOHNSON WILLEY, ) Civil No. 91 490 0101 DA
Judge David S. Young
Defendant. ) Commissioner Michael S. Evans

The decree of divorce was entered by this court in this matter on January, 14, 1992.
Defendant appealed the final divorce decree entered by this court to the Utah Court of Appeals,
and the Court of Appeals remanded to this court on November 29, 1993, for further findings on
three issues:

a. The award of alimony;
b. The allocation of certain debts; and
c. Defendant’s attorney’s fees.
Specifically, this court was directed to make additional findings on the following:
a. The financial needs of both parties;

b. The reasonableness of each party’s expenses;

fGanaso



ELLEN MAYCOCK -2131

KRUSE, LANDA & MAYCOCK, L.L.C.
Attorneys for Plaintiff

Eighth Floor, Bank One Tower

50 West Broadway

Salt Lake City, Utah 84101-2034
Telephone: (801) 531-7090

IN THE THIRD JUDICIAL DISTRICT COURT

FOR SALT LAKE COUNTY, STATE OF UTAH

GLEN P. WILLEY, )
Plaintiff, ) PRETRIAL ORDER
Vs. )
ROSALIND ANN JOHNSON WILLEY, ) Civil No. 91 490 0101 DA
Judge David S. Young
Defendant. ) Commissioner Michael S. Evans

The decree of divorce was entered by this court in this matter on January, 14, 1992.
Defendant appealed the final divorce decree entered by this court to the Utah Court of Appeals,
and the Court of Appeals remanded to this court on November 29, 1993, for further findings on
three issues:

a. The award of alimony;
b. The allocation of certain debts; and
c. Defendant’s attorney’s fees.
Specifically, this court was directed to make additional findings on the following:
a. The financial needs of both parties;

b. The reasonableness of each party’s expenses;

060852



(iii)  Plaintiff.
e. Defendant will call the following witnesses:
1) The parties;
(i)  Defendant’s attorney;
(iii)  Rebuttal vocational expert, if necessary; and

(iv) Roxanne Hanson.

DATED this 1§ day of October, 1994.
BY THE COURT:

KRUSE, LANDA & MAYCOCK, L.L.C.
Eighth Floor, Bank One Tower

50 West Broadway

Salt Lake City, Utah 84101

o o Yoy —

ELLEN MAYCOCKY
Attorneys for Plaintiff

3 NG



KRUSE, LANDA & MAYCOCK, L.L.C.
Eighth Floor, Bank One Tower
50 West Broadway

(iif)  Plaintiff.
e. Defendant will call the following witnesses:
) The parties;
(i)  Defendant’s attorney;
(iii)  Rebuttal vocational expert, if necessary; and

(iv)  Roxanne Hanson.

DATED this 1§87 day of October, 1994,
BY THE COURT:

Salt Lake City, Utah 84101

o iy —

By

ELLEN MAYCOCK "
Attorneys for Plaintiff

6Coo5.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
GLEN P. WILLEY, : MEMORANDUM DECISION ~%o
Plaintiff, : CASE NO. 914900101
vs. : &,
ROSALIND ANN JOHNSON WILLEY,

Defendant.

The above-entitled matter came on for hearing after remand
from the Court of Appeals the 17th day of November, 1994, pursuant
to Notice. The plaintiff was present and represented by his
attorney Ellen Maycock, the defendant was present and represented
by her attorney Roger D. Sandack.

On remand from the Utah Court of Appeals, (Willey v. Willey,
866 P2d 547 ([Utah App. 1993]) the trial court was asked to make
findings with respect to the following:

1. The reasonable financial needs of the parties.

2. The division of the parties’ debt as it affects the award
of alimony.

3. The imputation of income to the defendant.

4. The ability of each party to pay the defendant’s

attorney’s fees.

060552



5. The reasonableness of those fees.

A Brief History of the Case

The Parties separated in November of 1990 and the Plaintiff
(husband) filed for divorce January 8, 1991. Both parties had
been previously married and the defendant had children who were
supported, in part, by the plaintiff during the marriage. The
parties were married to each other on the 29th of April, 1982.
No children were born as issue of this marriage. The parties at
the time of separation had lived together for eight and one-half
years. The original case was tried November 21-22, 1991. The
Decree of Divorce was entered January 14, 1992. The defendant
appealed the Trial Court’s decision. The Court of Appeals
"reverse(d) and remand(ed) the court’s rulings on alimony and the
award of attorney fees" and also requested the trial court to
"reconsider" the division of property as it would effect the
issues of alimony and fees. The Appeals Court remanded the case
for the entry of findings on "... (1) the award of alimony, (2)
the allocation of debt, and (3) the award of attorneys fees at
trial and on appeal." The case was "otherwise affirm(ed.)"

This court asked Counsel to list the issues they thought
should be reviewed and they provided five (5) areas as discussed

hereafter.



Facts and Ruling on Remand

1. The reasonable financial needs of the parties.
Defendant submitted exhibit 36-D as a summary of both
parties’ monthly expenses. The court finds that the parties’

reasonable monthly expenditures are as stated hereafter.

ITEM G. PAUL WILLEY ROSALIND WILLEY
Rent............. $610.00 ........ $610.00
Food............. 246.83  ........ 246.83
Auto Insurance... 83.00 ........ 83.00
Apartment Ins.... 7.50 ........ 7.50
Incidentals...... 200.00 ........ 200.00
Dry Cleaning..... 21.00 ........ 21.00
Auto payments.... 793.00 ........ 381.83
Gas & Maint...... 163.37 ........ 163.37
Utilities........ 40.00 ........ 40.00
Telephone........ 48.30  ........ 40.45
Entertainment.... 75.00  ........ 75.00
Unreimbursed med/dent.. -0- ... 660.00
Counseling....... 60.00 ........ 60.00
Newspaper & Sub.. 19.43  ........ 19.43
Pet Care......... -0- L., 30.00
3

000584



Housecleaning.... 40.00 ........ 40.00

TOTALS. ..... $2,463.16  ........ $2,678.41

The figures above were initially prepared by and presented
by the Plaintiff. Thereafter the defendant simply adopted the
plaintiff’s expenses as hers with minor adjustments. This method
is not to be preferred as it does not require the defendant to
critically analyze her reasonable expenses and present them to
the court. However, under the circumstances, the court has no
other choice than to accept them with the following comment.

The court finds these expenses to be "reasonable" but notes
that both parties have high automobile expenses and the
defendant’s medical expenses surely must not be a monthly ongoing
amount of $660.00 per month. The record shows the defendant had
major surgery in the fall of 1991 but nothing is reflected as to
why the ongoing expenses would continue on a monthly basis.

The court concludes that each party, in order to maintain a
standard of living consistent with both the expectations during
marriage and the financial circumstances of the parties should
incur reasonable monthly living expenses of $2,000.00. This
number is arrived at for the defendant by reducing the monthly
medical bills to $60.00 and reducing the automobile expense by
$80.00 per month. The plaintiff’s automobile expenses can be

similarly adjusted down to reach the figure of $2,000.00 per

w»>
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month for him.

2. Division of the parties debts as it affects the award of
alimony.

The focus of the review of debts was to be to examine how
payment of those debts would affect the ability of the Plaintiff
to render alimony and of the defendant to earn sufficient income
to pay a share of the debts.

At the time of the divorce (though the parties lived
otherwise due to expenditures beyond their income and beyond
their cash flow) the parties had virtually no net worth. The
home was represented at trial as an asset with a presumed equity.
This was not found to be true through the experience of sale.

The parties, after separation needed to sell the home. While the
defendant states that she was interested in the speedy sale of
the home, the record seems to belie that assertion.

On July 17, 1992 Presiding Judge Michael Murphy held an
emergency hearing regarding the sale of the home. The Judge
concluded that the home was listed too high at $350,000.00.
After hearing the testimony of Ms. Sue Christensen of The Ramsey
Group Judge Murphy concluded that, "...the parties could not
reasonably expect to receive a gross sales price greater than

$330,000.00 and the house may sell for $300,000.00."

<O
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Due to the conflicts between the parties in arriving at an
agreed sales price, Judge Murphy ordered, "Ms. Christensen is
authorized to accept a price as low as $300,000.00 if, in her
discretion and judgment, that is the best price she reasonably
believes she can currently obtain for the house.™"

At the time of trial in November of 1991, the home had a
first mortgage of approximately $232,000.00 and a second mortgage
of approximately $80,000.00. During the period of separation,
the amount paid on the second mortgage, which was owed to the
defendant’s mother, was not able to be paid to her but was paid
instead in temporary support to the defendant. The unpaid amount
continued to accrue interest and was paid to the defendant’s
mother upon sale of the home.

The parties now acknowledge that the home sold October 5,
1992. After paying the mortgages and the costs of sale, a
deficiency on the home remained in the amount of $28,113.71 of
which, due to the date of sale and the language of the Decree of
Divorce, each party was obligated for $14,056.86. The plaintiff
has paid the entire amount.

In addition to the deficiency on the home there remained a
credit line to First Interstate Bank. Each party was obligated
to pay one-half of the balance of $9,568.00. The entire amount

was liquidated by the plaintiff requiring him to pay $4,784.00
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for the defendant.

At this time, the plaintiff has paid on the defendant'’'s
behalf, $14,056.86 for the mortgage deficiency and $4,784.00 for
the First Interstate Bank balance. These combined amount to
$18,840.86. It is the court’s further understanding that no
marital debts remain unpaid. The plaintiff has satisfied them
all. During the entire period of separation, the plaintiff paid
the monthly mortgage payments of $2,485.55 which for some 11
months until sale amounted to $27,341.05. All of that amount was
lost (except for the interest expense benefit) in the sale which
resulted the deficiency of $28,113.71.

Substantial sums have now been paid by the plaintiff to
liquidate the family obligations and the court finds that it is
reasonable to deny any further repayment by the defendant to the
plaintiff. The defendant is thus awarded $18,840.86 in value.

At the present time, it does not appear that the division of

debts has a continuing bearing on the issue of alimony.

3. The imputation of income to the defendant.

At the time of trial, the plaintiff was employed as a stock
broker. The Court made findings that his income over the relevant
period of time yielded an average of $110,000 per year. The

defendant worked part time in a book store.
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The defendant, in addition to being a part time book store
salesperson, conducted literature discussion groups for
additional income. She was paid $5.00 per hour for her work in
sales, and received varying amounts of income, depending upon the
number of persons who attended the discussion groups. The
defendant’s employer was unable to employ her "full-time," and
the defendant took no steps during the parties’ separation to
obtain alternative employment or to enhance her employability
through education. Indeed, since the parties separation in 1991
to the present time she remains in the same employment and
without having made any further effort to seek rehabilitative
education in order to enhance her employment skills or
opportunities.

Prior to the parties’ marriage, the defendant worked in
retail clothing sales at Nordstroms Department Store. Shortly
after marriage she terminated her full-time employment and began
to pursue actively her literary interests. This decision caused
great stress in the parties’ relationship. The plaintiff
continually requested that the defendant continue her education,
and/or return to work which she refused to do.

The defendant’s income for the years 1982 through 1991 as
contained in defendant’s Exhibit 34-D, showed an average annual

income of $4,135.75. Her income in 1991 was $6,287.00.
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At the hearing, Ms. Connie Romboy was called as a career
guidance counselor to provide information as to the employability
of the defendant.

Ms. Romboy’s test evaluations indicated that Ms. Willey
enjoys superior learning potential, and ranked in the 95th
percentile, compared to persons of her own age. She further
found that she was well-adjusted and stable in her personality
factors. Her scores indicated skills in management, teaching and
social services. Ms. Romboy testified that Ms. Willey's
vocational barriers were precisely the same now as existed in
November of 1991. Ms. Romboy’s report indicates that had Ms.
Willey chosen to guit her job at the book store and look for
other work, she could have obtained work with her then existing
skills in employment, carrying a low income of $4.25 per hour as
a sales clerk, to a high of $6.17 as a customer service
representative. The average of the rates suggested is $5.32 per
hour, and over the three intervening years, a 3.5% annual
increase could reasonably have been expected. Thus, the present
earning capacity of Ms. Willey should be $5.90 per hour, or
$12,325.08 per annum, or $1,027.09 per month. This earning would
be so if Ms. Willey had not pursued further education which she
did not do. Ms. Willey is thus imputed to have earnings of

$11,108.16 for 1991; $11,496.95 for 1992; $11,889.34 for 1993;
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and, $12,315.82 if working full time.

After trial, the defendant received $1,500 per month alimony
for one year from January 1992 to January 1993. Thereafter she
received $1,000 per month for three years or until January 1996.

Thus the schedule of monthly income imputed to the defendant

for each of the years in question is as follows:

Year Earnings Alimony Total

19892 $ 958.08 $1,500.00 $2,458.08
1983 991.61 1,000.00 1,991.61
1994 1,026.32 1,000.00 2,026.32
1985 1,062.24 1,000.00 2,062.24

Had Ms. Willey pursued her education, she would have
enhanced her earning capacities within one year as a school
teacher, to $6.70 per hour; and, within two years to somewhere
between $9.58 and $12.41 per hour, had she sought education to
become either a marketing expert or social worker.

Ms. Willey expressed no interest in becoming a school
teacher, and since it would not provide as much earning potential
as the other alternatives, the Court would find it reasonable for
her to have anticipated pursuing education for two years in order
to qualify for a higher paying job. She apparently has chosen
neither educational option to date.

The court thus concludes that, consistent with the testimony

10
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of Ms. Romboy, Ms. Willey’s imputed income today should be $5.90

per hour or $12,315.82 per annum.

4., The ability of each party to pay the marital debts and
the defendant’s attorney’s fees.

For the purposes of this analysis, the plaintiff at trial
was determined to earn $110,000.00 per year. The defendant is
imputed to have earnings of $12,315.82 if working full time.

Each party received a lump sum of $6,562.39 representing
one-half of the plaintiff’s 1992 employment bonus.

Had Ms. Willey pursued her education immediately upon
separation, she could have earned in 1994 as a school teacher
$1,165.80 per month, and in 1995 and thereafter as a marketing
expert or social worker $1,913.13 per month.

The defendant retained all the furniture, furnishings and
fixtures not conveyed on sale, and other incidental personal
property in the way of household supplies, kitchenware, and tools
etc., from the party’s home. These were retained without lien or
encumbrance.

The Plaintiff was awarded eight (8) specifically named items
of personal property of an unknown dollar value. The court
ignores the value of this division of personal property in

considering either parties ability to pay for the marital debts
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or attorney’s fees.

At this time, only the plaintiff is able to pay toward
marital debts due to his higher income and the fact that the
defendant has not sought to improve her income through either

efforts in employment or improved education and skills.

5. The reasonableness of those fees.

The attorney’s fees in this case constitute a matter of
considerable concern to the court. The court is well aware that
a broader discretionary award of reimbursement in fees is allowed
in domestic cases over other civil cases. (see Peterson v.
Peterson, 818 P2d 1305 (Utah App. 1991)) The policy makes
considerable sense since the trial courts are charged with making
equitable divisions of property when marriages fail and likewise
courts should make equitable assessments of financial
responsibility for payment of attorneys fees.

A great problem is encountered when the fees are greatly out
of proportion to the marital estate and the present and future
financial circumstances of the parties.

In this case, we have a plaintiff with considerable earnings
potential. We have a defendant with remarkable skills (95th
percentile of her age group) and yet having little history of

employment and apparently little desire to seek to maximize her

12



earnings potential through education or other training.

In examining the legal work, the court notes that the
District Court’s file is now contained in two (2) large volumes.
The docket alone shows entries amounting to seven (7) pages of
docket entries describing pleadings and filing activity; and, in
addition, the parties have been to court or had hearings set
sixteen (16) different times. This activity includes only the
District Court and not the Court of Appeals.

One may ask if this case contained unusual or particular
issues of law that may not have otherwise been considered at
trial or on appeal? Throughout the initial proceeding and on
appeal, the defendant argued that the plaintiff had a continuing
obligation to pay support for her children of a prior marriage.
That matter was rejected by the Trial Court and by the Appeals
Court. The defendant did however, prevail on issues as to the
adequacy of the findings of fact before the trial court. This
hearing was therefore necessitated on remand.

This court may further consider the "difficulty of the
litigation, the efficiency of the attorneys, the reasonableness
of the number of hours spent on the case, the fee customarily
charged in the locality, the amount involved in the case, the
result attained, and the expertise and experience of the

attorneys involved." (Bell v. Bell, 810 P2d. 489 at p 493-4)
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In applying these factors, the court finds that this case
was not and should not have been particularly difficult. It was
a relatively routine divorce of a couple with extreme financial
difficulties and disagreements on how to manage their income and
expenses.

The attorneys efficiency in handling the case was not good.
The defendant’s attorney requested trial fees of $19,215.00. The
present affidavit shows 240.1 hours at a billing rate of
$150.00 per hour which results in a fee of $36,015.00. I
recognize that for some of the hours in the present affidavit,
defendant’s counsel 1is not requesting payment, however, he is
requesting payment for 101 hours for $15,150.00 with additional
costs of $1,539.38 for a total of $16,689.38. This amount is
presumably in addition to the $5,000.00 paid after the initial
trial.

The reasonableness of the number of hours seems excessive
and beyond a reasonable evaluation of the case.

The rate of $150.00 per hour for the experience of
defendant’s counsel is high but within reasonable rates.

The amount involved in the case, considering the marital
estate, can in no wise justify the fees incurred. The parties
net worth approached zero. The only meaningful asset was the

plaintiff‘s earning capacity which he had before the marriage and
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obviously brought into the marriage.

The result attained leads one to conclude that since the
matter was sent back on appeal for further findings that, in that
respect, the defendant prevailed. However, the entire financial
condition of the parties cannot justify combined attorneys fees
in excess of $65,000.00 with little or no marital property
remaining.

Thus the court finds the fees are not reasonable and are not

appropriate as a measure of this case.

Ruling at the Conclusion of the Remand

Based upon the forgoing findings, the court rules as
follows:

1. The reasonable financial need of the parties for
monthly income is $2,000.00 each.

2. The division of the parties debt is not to be further
reconsidered. The debt paid by the plaintiff shall remain as
paid and the plaintiff’s claim for contribution from the
defendant is barred. Thus the amount of $18,840.86 shall remain
as now paid and the defendant shall be discharged therefrom.

3. The imputation of income to the defendant shall remain
in the annual amount of $12,315.82. Had the defendant pursued

promptly either of the educational directions presented by Ms.
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Romboy she would be earning between $16,500 and $23,800.00 at
this time.

4. The court finds that the ability of the defendant to
pay attorneys fees is minimal. On that basis, and viewing the
case as it now stands, (rather than as we all wish it were,) the
court orders the plaintiff to pay an additional amount to the
defendant for attorney’s fees of $10,000.00. This combined with
the prior amount shall mean that the plaintiff shall pay to the
defendant the total amount of $15,000.00 toward her attorney'’s
fees. The Court feels that this is an equitable amount
considering the incomes of the parties and the other matters
discussed above. Of course, the Court recognizes that each party
is responsible for the payment of fees incurred independent of
this award.

S. The court finds the reasonableness of the fees to be
out of line with the true value of the case and with the parties
ability to pay. This case should have been viewed more
objectively early on and the parties and their attorneys should
not have allowed the case to arrive at this point with combined
attorney’s fees in excess of $55,000.00.

6. One final matter shall be dealt with and that is the
alimony and the concept of "rehabilitative alimony."

The Alimony shall not be increased due to the substantial

16
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payments of marital debt the plaintiff has already paid.

her
has
has
her

the

Naturally, it would be better for the defendant to enhance
skills through obtaining further education. Even though she
had opportunities during and after the marriage to do so, she
not chosen to pursue those opportunities to date. To assist
in that respect, should she desire to do so, the court orders

plaintiff to pay tuition and books for a period of nine (9)

quarters at the University of Utah or some comparable university.

This option must be completed within five (5) years of this date.

While a fully matriculated student, the plaintiff shall pay

$500.00 per month as additional alimony for financial assistance.

Ms. Maycock is requested to prepare findings and an order

consistent herewith and with the record at trial and on remand.

P
Dated this i/é;aéy of January 1995.==.
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MATILING CERTIFICATE

I hereby certify that I mailed a true and correct copy o?f’
{5
the foregoing Memorandum Decision, to the following, this :3

day of January, 1995:

Ellen Maycock

Attorney for Plaintiff

50 W. Broadway, 8th Floor

Salt Lake City, Utah 84101-2034

Roger D. Sandack

Attorney for Defendant

170 S. Main, Suite 400

Salt Lake City, Utah 84101
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ELLEN MAYCOCK - 2131

KRUSE, LANDA & MAYCOCK, L.L.C.
Attorneys for Plaintiff

Eighth Floor, Bank One Tower

50 West Broadway

Salt Lake City, Utah 84101-2034
Telephone: (801) 531-7090

IN THE THIRD JUDICIAL DISTRICT COURT

FOR SALT LAKE COUNTY, STATE OF UTAH

GLEN P. WILLEY, )
Plaintiff, ) FINDINGS OF FACT AND
CONCLUSIONS OF LAW
vs. )
ROSALIND ANN JOHNSON WILLEY, ) Civil No. 914900101 DA
Judge David S. Young
Defendant. ) Commissioner Michael S. Evans

The above-entitled matter came before the court for hearing on November 17, 1994,
pursuant to notice. The Honorable David S. Young presided. Plaintiff was present and
represented by his counsel, Ellen Maycock, and defendant was present and represented by her
counsel, Roger D. Sandack.

This matter was before the court on remand from the Utah Court of Appeals. The Court
of Appeals held that additional findings of fact were necessary with respect to the issues of
alimony and attorneys’ fees, and specifically directed this court to make such findings on the
following issues:

(1) the reasonable financial needs of each of the parties;

(1) the division of the parties’ debt as it affects the award of alimony;
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(iit) the imputation of income to the defendant;
@iv) the ability of each party to pay defendant’s attorney’s fees; and
W) the reasonableness of those fees.
The court was also directed to consider the award of attorney’s fees on appeal.

The Court of Appeals invited this court to receive additional evidence with respect to the
imputation of income to defendant and the court did hear such evidence. The court having heard
the testimony of witnesses, received exhibits, and reviewed the original record of the trial of this
matter which took place on November 21 and 22, 1991, now makes and enters the following:

Findings of Fact

1. The parties were married on April 29, 1982.

2. Each party has been married previously. Defendant had three children from her
prior marriage.

3. No children were born as issue of the marriage.

4, The parties separated in November 1990, and plaintiff filed for divorce on
January 8, 1991.

5. A decree of divorce was entered on January 14, 1992.

6. At the time of trial, defendant was employed part-time in a bookstore as a sales
person and conducting literature discussion groups. She was paid $5.00 per hour for her work as
a sales person and varying amounts for conducting the discussion groups depending upon the
number of persons who attended. Defendant’s emplover, the owner of the bookstore, testified
that no full-time positions were available. Defendant considered her work at the bookstore a

hobby. Despite these facts, defendant took no steps during the parties’ separation to obtain other

employment.
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7. Prior to the marriage of the parties. defendant worked at retail clothing stores and
was able to support herself in that work. At the time of trial, defendant also worked part-time at
a store selling expensive clothing in trade for the clothing she received.

8. At the time of trial, plaintiff was employed as a stock broker with an average
income of $110,000 per year.

9. Since the parties’ divorce, defendant has taken no steps to become employed full
time or to increase her income through training or education. At the present time, defendant
remains in the same employment at the bookstore and has made no effort to seek rehabilitative
education in order to enhance her employment skills or opportunities to seek other employment.

10.  During the parties’ marriage, plaintiff continually requested that defendant
continue her education and/or return to work, which she refused to do.

11. At the hearing in 1994, Ms. Connie Romboy, a qualified vocational evaluator
employed by the Career Guidance Center, testified concerning the employability of the defendant
and her income eaming ability. Ms. Romboyv’s test and evaluations indicated that defendant
enjoys superior leamning potential and ranked in the ninety-fifth percentile compared to persons
of her own age. She further found that defendant is well-adjusted and stable in her personality
factors. Defendant’s scores indicated skills in management, teaching, and social services. Ms.
Romboy’s report indicated that, had defendant chosen to quit her job in the bookstore before or
at the time of trial and seek other employment. she could have obtained work with her then
existing skills eamning an income between $4.25 per hour as a sales clerk and $6.17 per hour as a
customer service representative. The average of the rates is $5.32 per hour and over the three
intervening years, a 3.5% annual increase could reasonably have been expected. Accordingly,

the court finds that the present earning capacity of defendant should be $5.90 per hour or
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$12,325.08 per annum, or $1,027.09 per month, assuming defendant did not pursue further
education, which she did not.

12

The court imputes earnings to defendant of $11,108.16 for 1991, S$11,496.95 for
1992. S11,889.34 for 1993, and $12,315.82 for 1994, if working full time.

13. At trial, defendant was awarded $1,500 per month alimony for one year from
November 1991 to November 1992. Thereafter, she was awarded $1,000 per month for three
vears until November 1995. Accordingly, the schedule of monthly income imputed to defendant

for the vears in question is as follows:

Year Earnings Alimony Total

1992 $ 958.08 $1,500.00 $2,458.08
1993 991.61 1,000.00 1,991.61
1994 1,026.32 1,000.00 2,026.32
1995 1,062.24 1,000.00 2,062.24

In addition, plaintiff paid the mortgage payment for the parties’ home through October of 1992,
thus decreasing defendant’s expenses for that period. In addition, defendant received $6,562.39
as additional alimony in 1992, in that she received one-half of plaintiff’s bonus.

14.  Defendant has a bachelor’s degree. She could enhance her eaming capacities
through obtaining further education, although she has chosen not to pursue those opportunities to
date. For example, according to Ms. Romboy, had defendant pursued her education, she could
have obtained a teaching certificate within one year and enhanced her eamning capacities as a
school teacher to $6.70 per hour. Within two years, she could have enhanced her eaming
capacity to somewhere between $9.58 and $12.41 per hour, had she sought education to become

either a marketing expert or social worker.



15.  So that defendant may continue her education, it is reasonable for plaintiff to pay
the costs of tuition and books for defendant for a period of nine quarters at the University of Utah
or some comparable university, providing such education is completed within five years of
January 31, 1995, to assist defendant in enhancing her earning potential.

16.  Under the present circumstances, the alimony obligation of plaintiff to defendant
should not be increased due in part to the substantial payment of marital debt that plaintiff has
already made. However, if defendant seeks to enhance her skills through obtaining further
education and becomes a fully matriculated student, the court finds that it is reasonable for
plaintiff to pay to defendant $500 per month as additional alimony for financial assistance for a
maximum of nine quarters to be completed within five years following the date of this order.

17.  Attrial, plaintiff testified that his monthly expenses were $2,463.16 and defendant
testified that her monthly expenses were $2,678.41.

18.  The court finds plaintiff's automobile expense of $793 per month is unreasonably
high and should be reduced to $329.84 per month.

19.  The court finds that defendant’s automobile expense of $381.83 is unreasonably
high and should be reduced to $300 per month. Also, defendant’s monthly unreimbursed
medical/dental expenses of $660 per month are unreasonably high and should be reduced to $60
per month. While the record shows that defendant had major surgery in the fall of 1991, there is
nothing in the record to establish why the ongoing expenses would continue on a monthly basis.

20.  During the marriage, the parties maintained their standard of living by incurring
debt.

21.  The court finds that, in order to maintain a reasonable standard of living
consistent with both the expectations during the marriage and the financial circumstances of the

parties, the reasonable monthly living expenses for each party are $2,000.
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22,  Inaddition, from the time of trial in November of 1991 through October of 1992,
plaintiff paid the mortgage payment on the home where defendant was residing. Thus, her
monthly expenses for that time period were reduced by $610 per month. Thus, her monthly
expenses during that time period were $1,400 per month and she received $1,500 per month as
alimony. In addition, the court has imputed income to defendant for 1992 of $958 per month.

23.  The court finds that the alimony paid to defendant and to be paid in the future is
sufficient, together with the income imputed to her, to meet her needs.

24, The court finds it reasonable that defendant would have anticipated pursuing
education for two vyears in order to qualify for a higher paying job. If she had done so, she would
now be able to meet her own financial needs.

25.  After the parties’ separated, there were not sufficient marital assets to adequately
support the parties and it was necessary for them to sell the marital home.

26.  The home was listed for sale at a selling price of $350,000.

27.  Defendant refused to consider a lower offer to purchase the marital home and an
emergency hearing regarding the sale of the home was held on July 17, 1992, before Judge
Michael R. Murphy because Judge Young was out of town.

28.  Judge Murphy concluded that the home was listed too high at $350,000 and,
based on the testimony of Ms. Sue Christensen of the Ramsey Group, the parties should expect
to sell the house for between $300,000 and $330,000.

29.  Judge Murphy authorized Ms. Christensen to accept a price as low as $300,000 if
she reasonably believed that was the best price she could obtain for the house.

30.  From the time of separation until the house sold, plaintiff paid the monthly
mortgage payments of $2,485.55. The cost to plaintiff was $57,167.65. Plaintiff paid this entire

amount as a loss.
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31.  The home sold on October 35, 1992. The proceeds of the sale were not adequate to
pay the outstanding liens and the costs of sale. A deficiency on the home remained in the
amount of $28,113.71. Pursuant to the decree of divorce, each party was ordered to pay one-half
of this debt.

32.  Plaintiff paid this entire deficiency amount without reimbursement from
defendant.

33. As of the time of trial, the parties owed $9,568 to First Interstate Bank. Pursuant
to the decree of divorce, each party was ordered to pay one-half of this debt.

34.  Plaintiff paid the entire debt to First Interstate without reimbursement from
defendant.

5. Plaintiff paid to defendant one-half of his 1992 employment bonus. She received
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36. Defendant was awarded nearly all of the furniture, furnishings, and fixtures not
conveved on sale, and other incidental personal property in the way of household supplies,
kitchenware. and tools from the parties” home. She received these without lien or encumbrance.

37.  Plaintiff was awarded eight specifically named items of personal property of an
unknown dollar value.

38.  The court finds that the value of the personal property awarded to each party
should not be considered in determining the parties’ abilities to pay for the marital debts.

39.  The court finds that based on plaintiff’s higher income and the fact that defendant
has not sought to improve her income through efforts to obtain alternate employment or
improved education and skills, defendant is not able to pay toward the marital debts.

40.  Accordingly, the court finds that given the fact that plaintiff has already paid the

marital debts and given the court’s findings with respect to alimony and to defendant's
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reasonable needs and ability to earn income, it is reasonable tha: defendant be awarded the value
of one-half of the amount of marital debts paid by plaintiff in the amount of $18,840.86 and that
defendant not be required to repay this amount to plaintiff.

41.  With respect to the issue of the reasonableness of attorneys’ fees, the court notes
that the district court’s file is contained in two large volumes. There are seven pages of docket
entries describing pleadings and filing activity. There have been sixteen court appearances in
District Court alone, in addition to the activity in the Court of Appeals.

42.  With respect to unusual or particular issues of law, defendant argued that plaintiff
had a continuing obligation to pay support for her children from a prior marriage. This assertion
was rejected by the trial court and the Court of Appeals.

43,  The most recent hearing was necessitated by defendant’s challenging and
prevailing on the adequacy of the findings of fact before the trial court.

44.  In applying the factors to be considered in making an award of attorney’s fees, the
court finds that this case was not and should not have been particularly difficult. It was a
relatively routine divorce of a couple with extreme financial difficulties and disagreements on
how to manage their incomes and expenses.

45.  The court further finds that the efficiency of the attorneys in handling the case was
not good and the reasonableness of the number of hours is excessive and beyond a reasonable
evaluation of the case.

46. At the time of trial, defendant’s attorney requested fees of $19,215.00. The
present affidavit shows 240.1 hours at a billing rate of $150.00 per hour which results in fees of
$36,015.00.

47. While defendant’s attorney does not request payment for all recorded hours, he

does request payment for 101 hours in the amount of $15,150.00 for fees and costs of $1,539.38



for a total of $16,689.38. This amount is presumably in addition to the $5,000.00 already paid
by plaintiff for defendant’s attorney s fees after the trial.

48.  The court finds that the rate of $150 per hour for the experience of defendant’s
counsel is high, but within reasonable range.

49.  However, the amount of attorneys’ fees charged in this case, considering the
marital estate, cannot justify the fees incurred. The parties’ net worth approached zero and the
only meaningful asset was the plaintiff’s earning capacity which he brought into the marriage.
The court finds that the entire financial condition of the parties cannot justify combined
attorneys’ fees in excess of $65,000, with little or no marital property remaining. Accordingly,
the court finds the fees are not reasonable.

50.  The ability of defendant to pay attorney’s fees is minimal and the court finds it
reasonable that plaintiff should pay an additional amount to defendant for attorney’s fees in the
amount of $10,000. In making this award, the court has considered the fees incurred on appeal.
This amount, combined with the prior amount plaintiff was ordered to pay, shall mean that
plaintiff shall pay to defendant a total amount of $15.000 towards her attorney’s fees. The court
finds that this is an equitable amount concerning the incomes of the parties and the other matters
discussed above.

5. The court recognizes that each party is responsible for the payment of fees
incurred independent of this award.

From the foregoing findings of fact, the court now makes the following:

Conclusions of Law

1. The original findings of fact, conclusions of law, and decree in this matter should
be amended to delete the requirement that defendant pay one-half of the First Interstate Bank

obligation and one-half of the deficiency incurred in connection with the sale of the home.
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2, The alimony award of $1,500 per month for one year from the date of trial and
$1,000 per month for three years thereafter was proper and is affirmed.

3. Plaintiff should be ordered to pay the costs of tuition and books for defendant for
a period of nine quarters at the University of Utah or a comparable university, providing such
education is completed within five years of January 31, 1995, to assist defendant in enhancing
her earning potential.

4. Plaintiff should be ordered to pay to defendant additional alimony in the amount
of S500 per month while defendant is a fully matriculated student for a maximum of nine
quarters to be completed within five years following the date of this order.

5. Plaintiff should be ordered to pay to defendant additional attorney’s fees in the
amount of $10,000.

DATED this 7 P day of /71¢vvfl,1991

BXTHE COURT: "
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing FINDINGS OF
FACT AND CONCLUSIONS OF LAY 1o be delivered, by hand, to the following, this 14th

day of February, 1995:

Roger D. Sandack, Esq.
First Interstate Plaza, Suite 400
170 South Main Street
Salt Lake City, UT 84101 /
/- /7 - e i
At TSt

7

(S

.2

R
}="

10 ¥



Tab 9



N
]

A
i \/{éiva\_ e
ELLEN MAYCOCK - 2131 -
KRUSE, LANDA & MAYCOCK, L.L.C.
Attorneys for Plaintiff
Eighth Floor, Bank One Tower
50 West Broadway
Salt Lake City, Utah 84101-2034
Telephone: (801) 531-7090

IN THE THIRD JUDICIAL DISTRICT COURT

FOR SALT LAKE COUNTY, STATE OF UTAH

GLEN P. WILLEY,
) a7 vt
Plaintiff, ) ORDER AMENDING
DECREE OF DIVORCE
vs. ) ON REMAND D\ \ 3

ROSALIND ANN JOHNSON WILLEY, ) Civil No. 91 490 0101 DA =~ & 33~ B0
Judge David S. Young

Defendant. )

The above-entitled matter came before the court for hearing on remand from the Court of
Appeals on November 17, 1994. Plaintiff was present and represented by his counsel, Ellen
Maycock, and defendant was present and represented by her counsel, Roger D. Sandack. The
court having heard the testimony of witnesses, received exhibits, and heretofore entered its
findings of fact and conclusions of law,

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
as follows:

1. Plaintiff is ordered to pay to defendant additional attorney’s fees in the amount of

510.000.
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2. Defendant shall not be required to pay one-half of the First Interstate Bank
obligation and one-half of the deficiency incurred in connection with the sale of the marital
residence. The amount of $18,840.86, representing defendant’s original share of these
obligations, shall be considered to be awarded to her.

3. In the event that defendant decides to continue her education, plaintiff is ordered
to pay tuition and books for a period of nine quarters for defendant at the University of Utah or a
comparable university. Defendant must complete this education within five years of January 31,
1995. In addition, during the time that defendant is a fully-matriculated student at the university,
plainiiff shall pay to her S500 per month as additional alimony.

4. Except as set forth in this order, the original findings of fact, conclusions of law,

and decree of divorce entered January 14, 1992, shall remain in full force and effect.

DATED this 7 Paayof  Macd 1995,

7 :
JUDGEDﬁ{fﬁ?YQﬁﬂG
RTIFICAT F_SERVI
I hereby certify that I caused a true and correct copy of the foregoing ORDER

AMENDING DECREE OF DIVORCE ON REMAND to be delivered by hand to the

following, this 14th day of February, 1995:

Roger D. Sandack, Esq.

First Interstate Plaza, Suite 400
170 South Main Street

Salt Lake City, UT 84101
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EXHIBIT __

Willey v. Willey

SUMMARY OF PARTIES' MONTHLY EXPENSES

Item Paul Willey Ros & Family Ros
Rent $ 610.00 $1,100.00 $ 610.00
Food 246.83 800.00 246.83
Insurance:
Auto 83.00 120.00 83.00
Apartment 7.50 7.50 7.50

Incidentals 200.00 500.00 200.00
Dry Cleaning 21.00 61.00 21.00
Parking 55.00 .00 .00
Auto payments 793.73 381.83 381.83
Gas Maint. & Tax 163.37 250.00 163.37
Utilities 40.00 224.00 40.00
Telephone 48.30 40.45 40.45
Entertainment 75.00 240.00 75.00
Unreimbursed

Medical & Dental .00 800.00 660.00
Personal

Counseling .00 100.00 60.00
Newspaper &

subscriptions 19.43 19.43 19.43
Pet care .00 30.00 30.00
Housecleaning 40.00 80.00 40.00
TOTALS $2,403.16 $4,754.21 $2,678.41
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