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IN THE UTAH COURT OF APPEALS

NASRULLA KHAN, :
BRIEF OF THE APPELLANT

Plaintiff/Appellant,
VS.

THE STATE RECORDS COMMITTEE, : Case No. 20070341
UTAH DEPARTMENT OF PUBLIC
SAFETY,
MR. ROBERT L. FLOWERS,
MS. JANELL B. TUTTLE,
ETAL.,

Defendants/Appellees.

STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction pursuant to Utah Code Ann. §78-2a-3(2)(a),
(2)(b), and/or (2)().
STATEMENT OF THE ISSUES

a. The District Court committed abuses of discretion.

Standard of review: "Where the trial court may exercise broad discretion, we presume
the correctness of the court's decision absent manifest injustice or inequity that indicates a
clear abuse of discretion." Childs v. Childs, Case No. 971258-CA (Utah App. 1998). Abuse
of discretion is "an appellate court's standard for reviewing a decision that is asserted to be

grossly unsound, unreasonable, or illegal" (Black's Law Dictionary).



b. The District Court's findings of fact are clearly erroneous.

Standard of review: "We will overturn the [trial] court's findings of fact only if they are
clearly erroneous. For a reviewing court to find clear error, it must decide that the factual
findings made by the trial court are not adequately supported by the record, resolving all
disputes in the evidence in a light most favorable to the trial court's determination." State v
Greuber, 2007 UT 50, P. 6.

c. The District Court erred by granting Appellees' Motion for Summary Judgment.

Standard of review: "We review the trial court's grant of summary judgment for
correctness, according no deference to the trial court's conclusions of law." Potter v. Chadaz,
977 P.2d 533, 535 (Utah Ct. App. 1999). "We view the facts and inferences in the light most
favorable to the non-moving party, and affirm only when there is no genuine issue as to any
material fact and the moving party is entitled to a judgment as a matter of law." Id. at 535-
36.

CONSTITUTIONAL PROVISIONS, STATUTES, & RULES
The following are determinative of this appeal: Utah Code §§63-2-102, 63-2-103, 63-2-
201, 63-2-204, 63-2-205, 63-2-401, 63-2-403, and 63-2-404; Administrative Rules R35-1-4
and R35-2-2; Retention Reports labeled as Series 2266, 81804, 84406, 84410, 84416,
10546, 6314, 16944, 84409, 84381, 84411 & 24018 (R. 151-158; R. 160-163); Utah R. Civ.

P. 4; Utah R. Civ. P. 52; Utah R. Civ. P. 56. They are set forth verbatim in the Addendum.



STATEMENT OF THE CASE

Nature of the Case: This case arises out of Appellant's Government Records Access and

Management Act ("GRAMA") request to the Utah Department of Public Safety ("DPS") for

records relevant to his complaints to DPS.

Course of Proceedings: On November 8, 2002, Appellant Nasrulla Khan (hereinafter

referred to as "Khan") had sent his complaints to DPS about continuing crimes and terrorism
against him by some people, and about the illegal actions of the Ogden City Police officials
concerning his complaint to them of those crimes and terrorism. On August 29, 2005, he
had sent a written GRAMA request to DPS for records relevant to his November 8, 2002,
complaints to DPS; he requested records of DPS investigators and officials relevant to his
complaints. DPS did not give a response to his GRAMA request, or did not provide him the
requested records, or did not issue a denial. Khan then filed the GRAMA appeal to the
Chief Administrative Officer ("CAQ") of DPS, who denied his GRAMA appeal. He then
filed the notice of appeal to the State Records Committee, which did not schedule a hearing.
Khan filed the Petition for judicial review by the district court of the State Records
Committee’s order, and he amended his Petition. Khan served his request for production
of documents and things, and Appellees produced some relevant records. He filed a
motion to compel discovery, and they produced some more relevant records. Appellees
filed their motion for summary judgment, and Khan filed his memorandum in opposition.

Disposition in the district court: The district court entered findings of fact and conclusions,

and granted Appellees' motion for summary judgment on March 21, 2007.



RELEVANT FACTS

On November 8, 2002, Appellant Khan had sent his complaints to the Utah Homeland
Security Department about continuing crimes and terrorism against him by some people, and
about the illegal actions of the Ogden City Police officials concerning his complaint to them
of those crimes and terrorism (see Addendum B, R. 373). (The Utah Homeland Security
Department is an agency in DPS.) In December 2002, Mr. John Keyser of DPS had traveled
to Ogden City to meet with Khan regarding his complaints (R. 370-371); Mr. Keyser had
looked at some of the evidence Khan had brought to that meeting, and he had written down
his notes. Then, Khan had not received any communication from DPS; hence, early in the
year 2003, he had written to Mr. Scott Behunin and Mr. Sidney Groll of DPS, and to the
Governor of Utah about his November 8, 2002, complaints to DPS (Addendum B, R. 373).
DPS Investigator, Mr. Jim Keith, had written to Khan in April 2003; during April and May
of 2003, they had corresponded about Khan's November 8, 2002, complaints; then, Mr.
Keith had stopped communicating with Khan. Khan had, then, written to DPS officials,
including Mr. Robert Flowers and Mr. Verdi White, and to the Governor. Then, in June
2003, DPS Agent, Mr. Doug Miller, had written to Khan; during June and July of 2003, they
had corresponded about Khan's November 8, 2002, complaints; then, Mr. Miller had stopped
communicating with Khan. Khan had, then, again written to DPS officials including Mr.
Flowers and Mr. White, and to the Governor.

On January 26, 2005, Khan wrote to the Governor requesting him to have DPS

thoroughly and unbiasedly investigate the crimes and terrorism against him (R. 149,



DPS/SRC 9-11). On February 4, 2005, Captain Mitch McKee of DPS responded: "Our
agency has looked into your complaints on various occasions, including sending an
investigator to speak with you. We have found no evidence to support your claims and no
further action will be taken by us at this time." (R. 262). On February 15, 2005, Khan wrote
to Mr. McKee to inform Khan of the name of the investigator who was sent to speak with
him, and requested Mr. McKee to send him a copy of the reports of that investigator, and of
Mr. Keith, Mr. Miller, Mr. Behunin, Mr. Groll, Mr. Flowers and Mr. White concerning his
complaints to DPS (R. 389; Addendum B, R. 373). On May 23, 2005, Mr. McKee referred
Khan to the February 4, 2005, letter, and wrote: "The officer who interviewed you at the
Library was Agent John Keyser. We found no evidence to support your claims and this
department has taken no action. [DPS] considers this matter closed" (R. 148, DPS/SRC 5);
he did not send Khan copies of the reports of the above-named DPS officers.

On August 29, 2005, Khan sent a written Government Records Access and Management
Act ("GRAMA") request to DPS for records relevant to his November 8, 2002, complaints
to DPS about "terrorism and crimes against [him], and about the illegal actions of the Ogden
City Police;" he requested records of Mr. Behunin, Mr. Groll, Mr. Keith, Mr. Miller, Mr.
McKee, Mr. Keyser, Mr. Flowers and Mr. White relevant to his November 8, 2002,
complaints to DPS (Addendum B, R. 299 & 373). He sent his GRAMA request to DPS
pursuant to Utah Code §63-2-204(1); DPS did not give a response to his GRAMA request,
or did not provide him the requested records, or did not issue a denial. (§63-2-204(3)(a) and

§63-2-205)). On September 19, 2005, Khan timely filed the GRAMA appeal to the Chief



Administrative Officer of DPS pursuant to §63-2-401; he enclosed a copy of his August 29,
2005, GRAMA request with that appeal. (R. 301). On October 3, 2005, DPS Commissioner
Robert Flowers gave his determination on Khan's GRAMA appeal:
In your original request, you asked for records of the department regarding
"complaints of terrorism and crimes against me, and about the illegal actions of
the Ogden City Police against me." This is the same request you have made on
several prior occasions to the Department of Public Safety. You have also
requested records of Agent John Keyser regarding his investigation of you.
Captain Mitch McKee has previously notified you that the department has never
conducted such an investigation and that there are no records that satisfy your
request. John Keyser spoke with you regarding your complaints of terrorism and
crimes against you by Ogden City. No evidence was found to support your
claims and no formal investigation was conducted. The Department of Public
Safety closed this matter. The Department of Public Safety does not have any
records that satisfy your GRAMA request. Therefore, this is a denial of your
Government Records Access and Management Act appeal.

(Addendum B, R. 11). DPS and Mr. Flowers did not provide Khan any records with this
determination.

On November 1, 2005, pursuant to Utah Code §63-2-403, Khan timely filed the notice
of appeal to the State Records Committee appealing the denial of his GRAMA appeal by
the Chief Administrative Officer of DPS; he rebutted the arguments stated in that denial (R.
15-18). The State Records Committee's order of November 7, 2005, states: "According to
Administrative Rule R35-2-2(b), the claim that a record does not exist does not constitute a
denial. Sufficient facts have not been alleged to determine that the records do exist and
therefore I cannot schedule a hearing” (R. 8). The Records Committee did not provide Khan
any records with its order. On November 7, 2005, Administrative Rule R35-2-2(b) stated:

“The claim that a record does not exist does not constitute a denial unless the petitioner can



provide sufficient evidence in his or her statement of facts, reasons, and legal authority in
support of appeal that record did exist at one time.” (Addendum C, R. 9).

On December 6, 2005, Khan timely filed the Petition for judicial review by the Third
District Court of the State Records Committee’s order, pursuant to Utah Code §63-2-404(1).
(R. 1-11). On April 6, 2006, he amended his Petition; he added Mr. Flowers, Ms. Tuttle, and
DPS as respondents, and negligence claims (R. 33-44); by stipulation, the negligence claims
and Mr. Flowers and Ms. Tuttle were dismissed. He stated that Appellees violated his
constitutional right and his statutory right as his injuries (R. 42), and that they violated the
GRAMA (R. 39). He stated his requests for relief (R. 42).

On July 5, 2006, Khan served his request for production of documents and things (R.
168-172); Appellees served their response (R. 139-147), and produced to him records, the
Administrative Rules, and the retention reports ("retention policies"), including retention
policies R. 151-158 and R. 160-163, and Administrative Rules R35-1-4 and R35-2-2. (R.
306-309, DPS/SRC 1-202). On September 1, 2006, he filed a motion for an order
compelling discovery (R. 131-172); on September 13, 2006, Appellees filed their
memorandum in opposition to Khan's motion to compel discovery and in support of their
motion for protective order (R. 184-195); on September 27, 2006, he filed his reply
memorandum to Appellees' memorandum opposing his motion to compel discovery and his
memorandum opposing their motion for protective order (R. 211-222); on October 2, 2006,

Appellees filed their reply memorandum in support of their motion for protective order (R.



225-230). Appellees produced to him more records (R. 309-310, DPS/SRC 203-226),
including Mr. Miller's Investigation Reports (Addendum B, R. 221 & 222).

At the hearing on December 19, 2006, the court ordered Appellees to give Khan two
privileged Investigation Reports after redacting those (Addendum A, R. 264, para. 2; R. 246;
R. 513, pages 5-7), which they later gave him (R. 369-372 & R. 373-374). At that hearing,
the court instructed Appellees' Attorney Ferre: "do a motion for summary judgment . . . with
affidavits indicating what searches you've made and what you've done, and I think that that's
how we finally dispose of the case" (R. 513, pages 10-11).

Khan filed an objection to the proposed order (R. 255-262); the court granted that order,
and denied his motion to compel discovery (Addendum A, R. 263-265). On December 13,
2006, he filed a motion for imposition of costs, pursuant to Utah R. Civ. P. 4(f)(4) (R. 237-
245, 247-252); it is pending in the court.

On January 25, 2007, Appellees filed a motion for summary judgment with affidavits (R.
266-319); on February 13, 2007, Khan filed his memorandum in opposition to the motion
for summary judgment with his affidavit (R. 320-420); and on February 22, 2007, Appellees
filed their reply memorandum (R. 421-435). There was no hearing on the motion. The
district court entered its findings of fact, its "undisputed material facts," and its conclusions
in its Order, and granted Appellees' motion for summary judgment on March 21, 2007.

(Addendum A, R. 438-444). Khan, then, timely filed this appeal.



SUMMARY OF THE ARGUMENTS

Khan argued the following actions of the district court resulted in manifest injustice or
inequity, indicating abuses of discretion by the court: (1) the court based its Order on the
judicial review of the DPS Commissioner's determination, instead of on the State Records
Committee's order or decision; (2) the court misunderstood or misapplied the law and the
Administrative Rule; (3) the court's rulings: "[Appellees] have complied with GRAMA,
have acted appropriately under the law," and granted them summary judgment are incorrect
or erroneous; (4) the court's grant of summary judgment was premature because Khan had
not completed discovery; (5) the court did not give its decision on a pending motion and the
reliefs Khan had requested; and (6) the court's bias against Khan.

The court wrote the following findings of fact: Khan petitioned the court for judicial
review of the DPS Commissioner's response; an Administrative Rule requires a party
appealing a denial to provide sufficient evidence in the petitioner's statement of facts,
reasons, and legal authority in support of the appeal, . . . or that the governmental entity has
concealed, or not sufficiently or improperly searched for the record; the DPS Commissioner
of Public Safety stated "no evidence was found to support your claims and no formal
investigation was conducted, DPS does not have any records that satisfy your GRAMA
request,” and denied Khan's GRAMA appeal; Khan sent DPS more than one request on
August 29, 2005, and sent a second request to the DPS CAO on September 19, 2005;
Appellees have supported their claims that they have no such records, and no records exist;

Khan has not shown defendants did anything other than all they could; Appellees submitted



affidavits from the people involved in attempting to locate the records; the material facts of
this case are those pertaining to plaintiff's GRAMA requests and the department's response
to his requests; defendants have complied with the applicable laws, requirements and
procedures of GRAMA, have given Khan information to which he was entitled in response
to his requests, defendants have complied with GRAMA and have acted appropriately under
the law, and court is not persuaded that there truly remains any actual dispute of any material
fact; and Khan requested access to particular governmental information. Khan marshaled all
of the relevant evidence which supported the findings, and then demonstrated that these
findings are not adequately supported by the record, and that they are contrary to the clear
weight of the evidence; hence, he argued that the findings of the court are clearly erroneous.
Khan argued that the court erred in granting Appellees the summary judgment. He
showed that the court's findings of fact and the court's "Undisputed Material Facts" are
clearly erroneous, and the court's Order is erroneously based on the court's judicial review of
the DPS Commissioner's determination instead of being based on the judicial review of the
State Records Commiittee's order or decision; hence, he argued that the court's ensuing
conclusion of granting summary judgment is erroneous. He showed that the court expressed
a doubt or uncertainty concerning question of fact about the production of all of the material
records by Appellees. Khan showed that there are doubts or uncertainties concerning
questions of fact as to whether Appellees gave him all of the material, responsive, and
existing records and information, and as to the accuracy and validity of their affidavits. He

disputed the court's "Undisputed Material Facts." He argued that Appellees failed to comply
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with the GRAMA, the applicable laws and procedures, their retention policies, and the
Administrative Rules. He argued that discovery was not complete. Khan argued that
because Appellees did not give him all of the existing, material, responsive information and
public records, they also violated his legal right of access to unrestricted public records and
his constitutional "right of access to information concerning the conduct of the public's
business." Khan's statement of material facts in his affidavit are in conflict with Appellees'
statement of material facts in their affidavits. Appellees and Khan have disputed each
other's material facts. Based upon all of these arguments, Khan argues that there are
genuine issues as to material facts, and that Appellees are not entitled to a judgment as a
matter of law.
DETAILS OF THE ARGUMENTS

I. THE DISTRICT COURT COMMITTED ABUSES OF DISCRETION.
(1). At the hearing on December 19, 2006, the court ordered Appellees' Attorney Ferre to
"do a motion for summary judgment . . . with affidavits indicating what searches you've
made and what you've done, and I think that that's how we finally dispose of the case" (R.
513, pages 10-11). Khan argues that this shows that the court assisted the Appellees by
instructing them what they should do next and what things should be in their motion for
summary judgment, in order for the court and Appellees to "finally dispose of [Khan's]
case." He argues that on that date, even before Appellees had written their summary
judgment motion, the court had already decided to "dispose of [his] case." After Appellees

filed their summary judgment motion with their affidavits in accordance with the court's
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detailed and beneficial guidance or instructions to them, the court granted it. Khan argues
that the court used Appellees' wordings from their pleadings for most of its findings in its
Order. He argues that all of these show the court's bias against him in this case and by
granting that summary judgment motion, and that he suffered manifest injustice or inequity
in this case. The last comment of the court speaks for itself. "Where the trial court may
exercise broad discretion, we presume the correctness of the court's decision absent manifest
injustice or inequity that indicates a clear abuse of discretion." Childs, Case No. 971258-CA.
Therefore, Khan argues that the court abused its discretion.

(2). Utah Code §63-2-404(1) states: "(a) Any party to a proceeding before the records
committee may petition for judicial review by the district court of the records committee's
order. . . . (c) The records committee is a necessary party to the petition for judicial review."
Khan had filed his notice of appeal to the State Records Committee (R. 15-18); hence, he
was a party to the proceeding before that Committee. The Records Committee issued its
order on his notice of appeal (R. 8-10). On December 6, 2005, Khan filed his petition for
judicial review by the district court of the State Records Committee's order (R. 1-11); later,
he filed his amended petition for judicial review by the district court of the State Records
Committee's order (R. 33-44). In its "Undisputed Material Facts" (Addendum A, R. 441),
the district court's Order states: "On December 6, 2005 [Khan] then petitioned this Court for
judicial review of the [DPS] Commissioner's response" (Addendum A, R. 442). Khan
disputes this "material fact" of the court, because his Petition and amended Petition state

judicial review of "the State Records Committee's order" (R. 1 & R. 33). In his Affidavit,
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Khan wrote: "On December 6, 2005, I filed my Petition for Judicial Review by this District
Court of the State Records Committee’s order, pursuant to Utah Code §63-2-404" (R. 418,
paras. 35 & 36); Appellees did "not dispute the alleged facts in paragraphs 35, 36" (R. 429,
para. 25), and, hence, they themselves agreed with Khan that his Petition and amended
Petition were for judicial review by the district court of the "State Records Committee’s
order," pursuant to the Utah Code. Because Utah Code §63-2-404(1)(a) clearly states
"judicial review by the district court of the records committee's order," Khan argues that the
district court's Order is erroneously based on the court's judicial review of the "[DPS]
Commissioner's response" (Addendum B, R. 11), as stated in the Order (Addendum A, R.
442), instead of being based on the court's judicial review of the State Records Committee's
order or decision (R. 8). Also, the court's Order reviews and discusses the response of DPS,
and does not review and discuss the order or decision of the Records Committee
(Addendum A, R. 442-444). Hence, Khan argues that the court has erred by basing its Order
on the judicial review of the wrong response, i.e., the court based its Order on the judicial
review of the DPS Commissioner's response, instead of basing that Order on the judicial
review of the State Records Committee's order or decision. Thus, the court misunderstood
or misapplied the Utah Code or law. Hence, Khan argues that the court's Order is invalid or
erroneous, and that manifest injustice or inequity has resulted. "We will disturb the trial
court's [decision] only if there is a misunderstanding or misapplication of the law such that a
manifest injustice or inequity results, indicating an abuse of discretion." Oliekan v. Oliekan,

2006 UT. App. 405; Childs, Case No. 971258-CA. "We will not overturn its decision unless
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it is manifest that the trial court has misapplied proven facts." Ferrin v. Ferrin, 315 P.2d 978,
980 (1957). Therefore, Khan argues that the district court committed an abuse of discretion,
an error in law, and an irregularity in its Order.

| (3). Inits Order, thé court stated: "[Appellees] have complied with GRAMA, [and] have
acted appropriately under the law." (Addendum A, R. 444). Khan argues és follows:

(a). Inresponse to Khan's request for production of documents and his motion to compel
(R. 168-172, & R. 131-167), Appellees also produced two documents: DPS Agent Doug
Miller's "Investigation Reports" (Addendum B, R. 221 & 222). Khan argues that these
Reports have been altered or tampered with, and the material information on the
investigations is missing from those two "Investigation Reports," which are dated

| 06/05/2003. In the "Synopsis" section of the Reports (Addendum B, R. 221 & 222), there is
a note dated 8-23-06, i.e., more than three years later, concerning Appellees' Attorney Ferre
in this case; this case was filed in December 2005, long after 06/05/2003. Hence, on
06/05/2003, Mr. Miller could not have written that note in his Investigation Reports about 8-
23-06 and Attorney Ferre; Khan argues thaf that note was added in the two Investigation
Reports on 8-23-06, more than three years later, and during the discovery process in this
case. There is nothing else in the Synopsis section. He argues that the actual synopsis and
information, which are in these two official Reports, have been concealed or covered up.
The note also states? 'A cover sheet with the case number and a short synopsis was "faxed"
to Mr. Ferre on 8-23-06.' (Id.). Appellees and their Attorney Ferre did not produce the

"synopsis," which is a part of each of the two Reports and which Attorney Ferre has or had
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while the discovery was ongoing on 8-23-06. Khan argues that Mr. Miller's Investigation
Reports are directly related and responsive to Khan's November 8, 2002, complaints to DPS
of terrorism against him (Addendum B, R. 373), because these Reports have been assigned
Case Number: 2003-00876 by DPS, and the headings state: "SIDRM TERRORISTIC
THREATS NASRULLA KHAN" and "LETTER SENT BY ME TO KHAN ADVISING
OF POSSIBLE CRIMINAL ACTIONS — REFRAIN FROM CONT" (see Addendum B, R.
221 & 222). Khan did not receive the "letter" referenced in these Reports from Mr. Miller
or DPS, and Appellees did not produce it. These Repbrts are also directly relevant and
responsive to his GRAMA request (Addendum B, R. 299) and GRAMA appeals (R. 301 &
15-18). Appellees' Attorney, Mr. Ferre, has or had in his possession the "synopsis" while the
request for production of documents was in progress on 8-23-006 in this case, but yet he
failed to producé it. Khan argues that since DPS or Mr. Miller sent these [nvestigation
Reports to Attorney Ferre on 8-23-06, these two material and responsive Reports, synopsis,
information, and the "letter" exist and have existed since 06/05/2003. He argues that
Appellees and their attorney, Mr. Ferre, did not produce the true, complete, and act‘uallcopies
of these material, responsive, and existing, official Investigation Reports of Mr. Miller, the
existing "synopsis,” the existing "letter," the existing cover sheet, and the existing
information; that instead, they produced altered, inaccurate, and/or incomplete‘Repons
(Addendﬁm B, R. 221 & 222) in response to his discovery request. Khan argues that these
actions of Appeliees and their attorney have resulted in manifest injustice and/or inequity.

Hence, he argues that Appellees did not comply with the GRAMA, the applicable laws, and
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the court rules on discovery, and that they acted inappropriately under the law. The
foregoing evidence and facts do not support the court's ruling: "[ Appellees] have complied
with GRAMA, [and] have acted appropriately under the law" (Addendum A, R. 444). Khan
argues that the court's ruling falls outside the bounds of reason under the relevant facts and
evidence. Therefore, he argues that the court's ruling is incorrect or erroneous, that manifest
injustice or inequity has resulted, and that the court committed an abuse of discretion.
Childs, Case No. 971258-CA.
(b). In his Affidavit, Mr. Rick Wyss, legal counsel for DPS, wrote:

4. Ireviewed and drafted the response signed by Commissioner Robert Flowers

dated October 3, 2005 to Mr. Khan's public records request that is subject of this

case. 5. In his request, Mr. Khan requested documents regarding complaints of

terrorism and crimes against him. I was unable to locate any documents the

Department possessed that were responsive to his request because [DPS] never

conducted such an investigation. . .. 8. I have been unable to locate other records

in the Department's possession that pertain to Mr. Khan. . .. 10. So far as I am

aware, those non-privileged records the Department could locate that did or may

have pertained to Mr. Khan have been made available to Mr. Khan.
(R. 304-305). In her Affidavit, Ms. Janell Tuttle wrote: "4. I was the official records
custodian of the Records Committee, and I recorded or supervised the recording of the
minutes of the Records Committee's meetings. 5. In the course of this case . . . I did not
find any records beyond those listed on the attached index. 6. I provided the non-privileged
documents . . . to Assistant Attorney General Joel Ferre . .. 7. the Records Committee . . .
has no other records, . . . pertaining to Mr. Khan." (R. 313-314). In Khan's GRAMA request

(Addendum B, R. 299), he requested records concerning his complaints to DPS about

"terrorism and crimes against me, and about the illegal actions of the Ogden City Police;" in
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his sworn Affidavit, Mr. Wyss clearly omitted to mention Khan's complaint of "the illegal
actions of the Ogden City Police." Before Khan filed the Petition to the court, Appellees,
Mr. Wyss, and Ms. Tuttle did not provide him any records (Addendum B, R. 11; R. 8) in
response to hié GRAMA request (Addendum B, R. 299) and GRAMA appeals (R. 301 &
15-18), but after he filed the Petition and served discovery request, Appellees, Mr. Wyss, and
Ms. Tuttle produced some records (R. 262, 376-378, 387, 389; R. 148-149, DPS/SRC 1-13;
R. 309-310, DPS/SRC 204-212, 214-226) and Investigation Reports (R. 369-374;

| Addendum B, R. 221, 222) that were responsive to his GRAMA request. The Investigation
Reports indicate that DPS conducted investigations of Khan's November 8, 2002,
complaints to DPS (Addendum B, R. 373). These Investigation Reports and the records are
dated from November 8, 2002 (7d.) to before August 29, 2005, and, hence, existed before
Octéber 3, 2005, (Addendum B, R. 11) and before Khan filed his GRAMA requeston
August 29, 2005. (Addendum B, R. 299). All of these records contradict Mr. Wyss's (and
the DPS's) official response of October 3, 2005, and his sworn statements in his Affidavit
that DPS "never conducted such an investigation" and "there are no records that satisfy your
[GRAMA] request.”" (R. 304, para. 5; R. 305, para. 8; Addendum B, R. 11). DPS and the
Records Committee have their retention policies and Administrative Rules that require them
té retain official records for the specified periods of time (Addendum C), but they did not
produce many of those retained, responsive, material records and information concerning
Khan's complaints about the terrorism and crimes against him, and about the illegal actions

of the Ogden City Police. Executive Secretary Tuttle wrote in her sworn Affidavit that she
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"recorded or supervised the recording of the minutes of the Records Committee's meetings"
(R. 313, para. 4); hence, Khan argues that the minutes of the meeting on his GRAMA appeal
and the reports on the declining of hearing on his GRAMA appeal exist, because
Administrative Rules R35-2-2(b), (d), (f) and (h), (Addendum C, R. 9 & 10), and Rule R35-
1-4 (Addendum C) require those to be retained; Appellees and Ms. Tuttle did not produce
those responsive, existing, material records. Mr. Wyss's and Ms. Tuttle's sworn statements
indicate that there exist relevant, material records, other than the non-privileged records, that
they have not produced (R. 305, para. 10; R. 313, para. 6). Hence, based upon all of the
foregoing, Khan argues that legal counsel Wyss's sworn Affidavit (R. 303-305), the official
response of October 3, 2005, which Wyss reviewed and drafted for DPS CAO (Addendum
B, R. 11; R. 304, para. 4) to Khan's GRAMA appeal, and Ms. Tuttle's sworn Affidavit (R.
312-314) contain misrepresentations and are misleading. He also argues that Appellees did
not produce many responsive, existing, material records, which they are required to retain,
and that their refusal or failure to produce those material records have resulted in manifest
injustice and/or inequity. Therefore, he argues that Mr. Wyss's and Ms. Tuttle's swormn
affidavits, for Appellees, are false or invalid, that they and Appellees violated the GRAMA,
official retention policies and Administrative Rules, and that they acted inappropriately
under the law. The foregoing facts and evidence do not support the court's ruling:
"[Appellees] have complied with GRAMA, [and] have acted appropriately under the law."
(Addendum A, R. 444). Khan argues that the court's ruling falls outside the bounds of

reason under the relevant facts and evidence. Therefore, he argues that the court's ruling is
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in‘correct or erroneous, that manifest injustice or inequity has resulted, and that the court
committed an abuse of discretion. Childs, Case No. 971258-CA.

(c). DPS and the State Records Committee have their official retention policies and
Administrative Rules that require them to retain official records (see Addendum C).' The
retention policies specify where and for how long records should be retained; hence, these
policies and Administrative Rules are material to this case because they are applicable to the
records and informatiqn pertaining to Khan's complaints to DPS on November, 8, 2002
(Addendum B, R. 373) aﬁd pertaiding to his GRAMA request (Addendum B, R. 299) and
GRAMA appeais (R. 301, & 15-18). Khan argues that the retention policies and the
Administrative Rules he identified are applicable to this case (Addendum C; R. 411, paras.
23-27), but Appellees dispute that those are applicable to this case (R. 425, paras. 16 & 17).
He argues that Appellees did not provide him and produce many of the material and existing
records and information relevant to his complaints to DPS that they are required to retain, in
response to his GRAMA request (Addendum B, R. 299) and GRAMA appeals (R. 301, 15-
18) to fhem, and in response to his discovery request (R. 168-172, & 131-167). Appellees
created some of those material records, which are under their control, and Khan needs those
existing, material records and information because those may create genuine issues of
material facts sufficient to defeat the summary judgment motion. In his sworn Aﬁdavit, Mr.
Wyss, legal counsel for DPS, wrote: "I have been unable to locate other records in the
Department's possession that pertain to Mr. Khan" (R. 305, para. 8); in her sworn Affidavit,

Ms. Janell Tuttle wrote: "the Records Committee . . . has no other records, . . . pertaining to
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Mr. Khan." (R. 314, para. 7). Khan argues that he finds it shocking and unbelievable that
many critical, material, official records and information concerning his complaints of crimes
and ferrorism against him and of illegal actions of Ogden Police officials, and concerning
his numerous correspondences with DPS investigators and officers about those serious
complaints of his are, according to Appellees, not at DPS and/or the State Records Center.
DPS's Peace Officers Standards and Training Division certifies or licenses Utah police
officials (R. 429, para. 24); hence, it would investigate a complaint of illegal actions of
Ogden Police officials. As Khan has stated above, before he filed the Petition to the court
on December 6, 2005, Appellees did not provide him any records stating that DPS "does not
have any records that satisfy your GRAMA request" (Addendum B, R. 11), but after he filed
the petition (R. 1-13 & 33-43) and discovery request (R. 168-172), they produced some
records which were material to his GRAMA request (R. 262, 376, 378, 387, 389; R. 148-
149, DPS/SRC 1-13). He, then, filed a motion to compel (R. 131-167), and they produced
Investigation Reports (R. 369-374; Addendum B, R. 221 & 222) and some more records (R.
262,377,378, 387; R. 309-310, DPS/SRC 204-212, 214-226) that were material to his
GRAMA request. He argues that their reluctance to provide him and produce the material
records and information, and that their misleading, false, written, official responses to his
formal GRAMA appeals clearly indicate the unreliability and invalidity of their official
responses, and their failure to comply with the GRAMA, the applicable laws, the retention
policies and the Administrative Rules. Also, if he had not filed his Petition to the court, he

would have not received any responsive, existing records and information at all, and his
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constitutional right, the GRAMA, and the applicable laws would have been clearly violated
by Appeliees. Hence, Khan argues that other material records and information exist because
their official retention policies and Administrative Rules require them to retain those,
including the true and complete copies of Mr. Miller's Investi‘gation Repoﬁs (Addendum B,
R. 221 & 222), that they have ﬁot produced those, that they have violated the GRAMA, the
applicable laws, the retention policies, and the Administrative Rules, and that manifest
injustice and/or inequity have resulted. The court stated: "[Appellees] have complied with

- GRAMA, [and] have acted appropriately under the law." (Addendum A, R. 444). Therefore,
Khén argues that, based on his foregoing arguments and evidence, the court's ruling is
incorrect or erroneous, that manifest injustice or inequity has resulted, and that the court
abused its discretion. Childs, Case No. 971258-CA.

(d). Khan sent his written GRAMA request to DPS on August 29, 2005, pursuant to Utah
Code §63-2-204(1). (Addendum B, R. 299). But DPS failed to respond to his GRAMA
request; hence, Khan argues that DPS clearly violated §63-2-204(3)(a) and §63-2-205.
Before Khan filed the Petition to the court on December 6, 2005 (R. 1-11), Appellees did not
provide him any records in response to his GRAMA request and his GRAMA appeéls
(Addendum B, R. 11; R. 8). But after he filed the Petition, amended Petition, and discovery
request, Appellees produced some material, responsive records and information, including
Investigation Reports, as shown above, that satisfied his GRAMA request, and that existed
at the time of his GRAMA request,‘ August 29, 2005 (Addendum B, R. 299). Appellees

wrote that they did not have any other records pertaining to Khan (R. 305, para. &; R. 314,
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para. 7); Khan argues that they also did not produce other material records and information
they have, or should have, because they are required to retain those pursuant to their
agencies' official retention policies and Administrative Rules (Addendum C). Based upon
all of the evidence, Khan argues that before he filed the Petition on December 6, 2005, (R.
1-11), Appellees did not provide him any of the existing records, Investigation Reports, and
information that satisfied his GRAMA request (Addendum B, R. 299). Hence, he argues
that before he filed the Petition to the court on December 6, 2005, Appellees did not comply
with the GRAMA, that they violated the applicable laws, his constitutional right (Utah Code
§63-2-102(1)(a)), his legal rights (Utah Code §63-2-102(3)(a) and §63-2-201(1)),
Administrative Rules and their official retention policies (Addendum C), and that manifest
injustice and/or inequity resulted; in his amended Petition, he stated that Appellees violated
his constitutional right and his statutory right as his injuries (R. 42), and that they violated
the GRAMA (R. 39). But the district court ruled that "[ Appellees] have complied with
GRAMA, [and] have acted appropriately under the law," and granted them summary
judgment (Addendum A, R. 444). Khan argues that the court's conclusions and/or rulings
fall outside the bounds of reason under the applicable laws and the relevant facts and
evidence. Therefore, he argues that the court's findings and/or conclusions that Appellees'
actions were in compliance with the GRAMA and appropriate under the law (and
substantially justified) when the Appellees' actions were based on violations of Utah Codes,
of the Legislative Act (the GRAMA), of Khan's constitutional right, of his legal rights, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>