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ISSUES PRESENTED FOR REVIEW
The issue presented for review is whether or not the trial Court abused its
discretion in awarding to the Plaintiff one half the equity in the home and real property
owned by the Defendant for several years prior to the time that the parties were
married*
STATEMENT OF THE CASE
This case arises as a result of divorce proceedings filed in September, 1984,
The case was tried in the Third Judicial District Court, Salt Lake County, the Honorable
Scott Daniels presiding on March 28 and 29, 1985. The Decree of Divorce which was
subsequently entered on the 22nd day of July, 1985, included, among other things, the
award to the Plaintiff of one half the equity in the home and real property which the
Defendant had purchased in 1979. The Court further ordered that the home be sold and
that until such time as the home was sold the Defendant was to pay to the Plaintiff
$300.00 per month to be credited against the Plaintiffs equity at such time as the home
was sold. On June 14, 1985 the Plaintiffs Order to Show Cause was heard wherein the
Plaintiff was awarded a judgment in the sum of $900.00 which represented payments
toward the Plaintiffs equity as provided in the Decree. It is from the provisions of the
Divorce Decree awarding one half the equity in the home to the Plaintiff and the
subsequent $900.00 judgment from which this Defendant appeals.
STATEMENT OF FACTS
The Plaintiff and Defendant first became acquainted some time prior to
1979. (Transcript p. 118, line 10) In December of 1979, the first child of the parties was
born out of wedlock. (Transcript p.4, line 17) At the time the child was born the parties
decided to cohabitate but stayed together for only approximately six weeks. (Transcript
p. 63, line 13, p. 120, line 11) The parties did not get together again until June of 1982
-4-

and lived together through December of 1932 and then separated until February of 1983.
(Transcript p. 121, lines 14-25, p. 122, lines 1-5) From February of 1983 through August
15, 1984 the parties were together on and off with the exception of some eight to ten
weeks, (Exhibit D-l) They were married on January 27, 1984 (Transcript p. 8, line 17) but
then separated in August that same year and the divorce proceedings were filed in
September.
The Defendant had acquired a home in West Jordan in October, 1978, over
one year prior to the time that the parties were together for the first six weeks. (Exhibit
D-l) (Transcript p. 141, line 14) After June of 1982 and during the time that they were
married, the Plaintiff made only a nominal contribution toward some of the household
expenses. (Transcript p. 144, line 17)
During the Trial there was expert testimony received to the effect that
there had been no increase in the value of the home from June of 1982 until the time of
the divorce, and in fact that there may have been a slight decrease in the valuation of
the property. (Transcript p. 109, lines 20-22, p. 110, lines 1-3)

This testimony was

uncontroverted by the Plaintiff.
Prior to the time that the parties were married the parties executed an
antenuptual agreement which agreement was dated January 27, 1984. (Exhibit D-5) The
Court found that the said antenuptual agreement had been freely and voluntarily
executed by both of the parties and therefore the said antenuptual agreement would be
enforced insofar as it was fair. (Finding of Fact No. 6)

Paragraph 1 of the said

antenuptual agreement provided as follows:
All real and personal property owned by either of the parties
at the time of their marriage, including the property of the
prospective husbandTs interest in the West Valley Billiards
business and its assets, shall be their respective separate
property.
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However, the Court found notwithstanding the clear language of the
antenuptual agreement, that the said agreement did not pertain to the residence owned
by the Defendant for some three to four years prior to the time that the parties were
married, (Finding of Fact No. 8) found that the said home was a marital asset, ordered
the home sold and awarded the Plaintiff one half the equity.
SUMMARY OF ARGUMENT
Defendant argues that the award of the home to the Plaintiff was unfair and
inequitable due to the fact that the home had been purchased by the Defendant in
October, 1978, some three to four years prior to the time that the parties were married,
and even some three years prior to the time that the parties began living together for
any extended period of time.
Furthermore, the parties executed an antenuptual property agreement on
January 27, 1984, which agreement provided that all real and personal property owned by
either of the parties at the time of their marriage would be their respective separate
property. The Court's failure to follow the terms of the antenuptual agreement, which
the Court specifically found had been freely and voluntarily executed and should be
enforced insofar as it was fair, constituted an abuse of the trial Court's discretion.
Therefore, the trial Court should be reversed and ordered to award the home to the
Defendant.
ARGUMENT
POINT I
THE AWARD TO THE PLAINTIFF OF ONE HALF THE EQUITY IN THE
DEFENDANTS
HOME WAS AN UNFAIR AND INEQUITABLE
DISTRIBUTION OF THIS PREMARITAL ASSET.
The Defendant purchsed a home and real property located at 3189 Gemstone
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Drive, West Jordan, Utah in October, 1978. (Transcript p. 141, line 13) He has lived in
that home continuously since that time. The testimony indicated that the parties lived
together for approximately six weeks in December of 1979. When their first child was
born, but that the Plaintiff moved out on December 18, 1979. From that time until June
of 1982 it was uncontroverted that the Plaintiff did not live in the Defendant's home.
(Transcript p. 121, lines 14-25) The Plaintiff did indicate during her testimony that
during August of 1980 the parties were "sort of together", but admitted that she did not
reside in the Defendant's home. There was never any contention by the Plaintiff that she
did anything to contribute to any household expenses prior to to June of 1982. From June
of 1982 through the time that the parties separated on August 15, 1984, they were
together with the exception of approximately eight to ten weeks. (Exhibit D-l)
Appellant is familiar with the principles espoused by this Court which
indicate that the trial Court should deal equitably with problems relating to family living
as the interest of justice may require, even where there may not have been a valid
marriage. Maple v Maple, 566 P2d 1229 (Utah, 1977). Therefore, even though the parties
were not married until January 27, 1984, all arguments in this brief will be made as
though the parties had been married in June of 1982.
Jesperson v Jesperson, 610 P2d 326 (Utah, 1980) is a case very similar to the
instant case. In that case the Court indicated that "the trial Court should, in making a
property division, consider such things as the length of the marriage and the parties'
respective contributions to the marriage". Jesperson at 328. See also English v English,
565 P2d 409 (Utah, 1977). In Jesperson the Court further noted as follows:
Plaintiff brought into the marriage furniture, a car, a mobile
home and a total of $22,500.00 in savings; Defendant brought
no assets into the marriage. In the Decree the Plaintiff was
awarded the furniture, a car, and the purchase price of a
mobile home, aU of approximately the same value as those
same items brought into the marriage by Plaintiff. The Court
specifically found that "The purchase price of the mobile
-7-

home and lot in issue was $19,027.00 which was contributed
from Plaintiffs separate funds..." It was not unreasonable for
the Court to permit Plaintiff to withdraw from the marital
property the equivalent of those assets Plaintiff brought into
the marriage. All that may be considered to be marital
property acquired through the joint efforts of the parties was
therefore the proceeds from the sale of the St. George home
over and above its purchase price of $19,027.00. Jesperson at
328.
The instant case is directly analogous to the Jesperson case. The Plaintiff
brought virtually no assets at all into the marriage. The Defendant, however, at the time
they were !t quasi-married" (June, 1982) had already owned for approximately three years,
the home in question.

After June of 1982, some household expenses were paid by the

Plaintiff. However, expert testimony established that from 1982 until the present time
established that there had been no increase in the value of the home and, if anything, a
slight decrease it its value. (Transcript p. 109, lines 20-22, p. 110, lines 1-3) Testimony
also indicated that all major improvements done to the home were completed prior to
June 1982. (Transcript p. 143) It is therefore quite clear that there was no increase in
the value of this asset brought about "by the joint efforts of the parties".
The Jesperson case also indicates that the expectations of the parties with
regard to ownership of the assets is pertinent and material in the Courts determination
of marital property.
Although the home was held in joint tenancy, that is not
conclusive that a gift has been made. The trial Judged wide
discretion in the division of marital property (a matter of
equity) and his findings will not be disturbed unless the record
shows that there has been an abuse of discretion. The trial
Court found as follows:
Although the mobile home in issue is (was) held in joint
tenancy, there was no intention by Plaintiff to create a
one-half property interest in Defenant, nor any
expectation by Defendant that he had received a onehalf property interest.
Jesperson, supra, at 328.
A review of the record indicates that there was never any expectation by the
-8-

parties that the property was to be jointly owned by the Plainitff or that she was to share
in any ownership interest at any time.

The property has been in the name of the

Defendant since the time it was purchsed.
The Court found that the antenuptual agreement entered into by the parties
on the 27th day of January, 1984 was freely and voluntarily executed by both the
Plaintiff and Defendant. (Finding of Fact No. 6) That agreement provided "That all real
and personal property owned by either of the parties at the time of their marriage,
including the property of the prospective husband's interest in the West Valley Billiards
business and its assets, shall be their respective separate property." (Exhibit D-5). This
indicates further a clear understanding by both parties that the Plaintiff did not at any
time, expect to receive any interest in the home on Gemstone Drive. In the Jesperson
case, the Court went so far as to find no intention of a gift of a one-half interest in a
home even though a joint tenancy deed had been recorded. In the instant case it is clear
that there was never any intention by either of the parties to share ownership in the
home.
By virtue of the foregoing then it is apparent that the home at 3189
Gemstone Drive, West Jordan, Utah should have been excluded from the marital estate,
as it was not acquired at any time while the parties were together, nor was any
appreciation in the value of that asset realized as a result of the "joint efforts of the
parties", nor was there ever any intent by the parties that the Plaintiff have any
ownership interest.
POINT H
THE ANTENUPTUAL AGREEMENT WAS FAIR AND VOLUNTARILY
EXEC TED AND SHOULD THEREFORE HAVE BEEN FOLLOWED BY THE
TRIAL COURT.
The parties on the 27th day of January, 1984 entered into an antenuptual
-9-

agreement {Exhibit D~5).

That antenuptual agreement provided in pertinent part as

follows:
All real and personal property owned by either of the parties at the time
of their marriage, including the property of the prospective husband's
interest in the West Valley Billiards business and its assets, shall be their
respective separate property.
The Trial Court in its Findings of Fact found as follows:
Prior to her marriage to Defendant, Plaintiff executed an
antenuptual agreement. That antenuptual agreement was
entered into knowingly and voluntarily, and therefore should
be enforced insofar as it is fair. (Finding of Fact No. 6).
Notwithstanding the clear language of the agreement, the Court, however,
further found that

1T

The antenuptual agreement was entered into for the purpose of

protecting Defendant's business assets only and did not include the residence of the
Defendant." (Finding of Fact No. 8) There was absolutely no evidence in the record to
support this conclusion by the Court. The Defendant testified that it was specifically
meant to include his home and the Plaintiff never testified that she understood it to
mean anything else.
This Court has repeatedly pronounced the standard that "while property
settlement agreements are not necessarily binding upon a trial Court in a divorce action,
such agreements should be respected and given considerable weight in the Court's
determination of an equitable division." Clausen v Clausen, 875 P2d 562 at 564 (Utah,
1983) see also Jackson v Jackson, 17 P2d 338 (Utah, 1980); Klein v Klein, 544 P2d 472
(Utah, 1975); Madsen v Madsen, 2 Utah 2d 423, 276 P2d 917 (1954). The trial Court in its
findings correctly found that the agreement was knowingly and voluntarily entered and
therefore should be enforced insofar as it was fair. The precise terms of the antenuptual
agreement are fair in their very nature in that they simply provide that property owned
by either party prior to January 27, 1984 will not be considered an asset of the marital
-10-

estate. This is simply an acknowledgement of the Utah Common Law, see e.g., Jesperson
v Jesperson, supra and English v English, supra. Given the finding by the Court that the
antenuptual agreement should be enforced insofar as it is fair the Court should have done
exactly what it said it should do; that is, enforce the agreement and exclude the
Defendants home from the marital estate.

POINT m
THE TRIAL COURT ABUSED ITS DISCRETION IN AWARDING THE
PLAINITFF ONE HALF THE EQUITY IN THE HOME PURCHASED BY THE
DEFENDANT FIVE YEARS PRIOR TO THE MARRIAGE.
This Court has repeatedly held that the trial Court has broad discretion in
the division of marital property and its findings will not be disturbed unless the record
shows that there has been an abuse of discretion. Jesperson, supra. Although the trial
Courts are given broad discretion, they are still subject to the standards that are set by
this Court.
In a divorce proceeding, the trial Court may make such orders
concerning property distribution and alimony as are
equitable. U.C.A., 1953 Section 30-3-5 (1984 ed). The trial
Court has broad latitude in such matters and orders
distributing property and setting alimony will not be lightly
disturbed. See e.g., Higley v Higley, Utah, 676 P2d 379, 332
(1983); Dority v Dority, Utah, 645 P2d 56, 59 (1982); English v
English, Utah, 565 P2d 409, 410 (1977). However, the trial
Court must exercise its discretion in accordance with the
standards that have been set by this Court. Jones v Jones,
700 P2d 1072 (Utah, 1985) at 1074.
As set forth in agruments in Points I and II it is clear that the home owned
by the Defendant should have been excluded from the marital estate.

There was

absolutely no increase in the value of that asset due in any way to the "joint efforts of
the parties". The inclusion of the home in the marital estate constituted a clear abuse of
discrection.
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Furthermore, the trial Court specifically

found that the antenuptual

agreement was knowingly and voluntarily entered into and further found that it should be
enforced insofar as it was fair. (Finding of Fact No. 6) The foregoing arguments have
demonstrated that the exclusion of the home as a marital asset was certainly fair under
these circumstances. It was therefore a clear abuse of the discretion of the trial Court,
especially in light of this particular finding, to subsequently find that the parties
somehow intended to exclude the home from inclusion in the antenuptual agreement.
The Trial Court has broad discretion with regard to distribution of property.
However, in exercising that discretion as shown above, the Court must follow the
standards set by this Court. This clearly was not done and such failure to follow the
standards set by this Court constituted a clear abuse of the discretion of the trial Court.
CONCLUSION
It is apparent from the foregoing that the home and real property was owned
by the Defendant for five years prior to their actual marriage and some three years prior
to the

Tf

quasi-marriagen of the parties (June, 1982). After June of 1982 there was no

increase in the value of the property. Therefore there was no acquisition of any marital
asset through the "joint efforts

of the parties".

Furthermore, the antenuptual

agreement, knowingly and voluntarily entered into by the parties, also excluded the said
home from the marital estate.
Therefore the award of the one-half equity interest in the home to the
Plaintiff was a clear abuse of the discretion of the trial Court.

It is respectfully

submitted that this Court should accordingly remand this case to the District Court with
instructions that the Decree of Divorce be amended to award the Defendant as his sole
and separate property the home located at 3189 Gemstone Drive.

The Court should

further reverse and overrule the subsequent judgment of July 25, 1985 which was based
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upon the Divorce Decree*
-/!_,

DATED this ) %

day of November, 1985.

Respectfully Submitted,

~

2

DA^E R. KENT
Attorney for Appellant
660 South 200 East, Suite 100
Salt Lake City, Utah 84111
Telephone: 534-1035
MAILING CERTIFICATE
I hereby certify that four true and correct copies of the foregoing were
mailed, postage prepaid, to Rinehart Peshell, Attorney for Respondent, at 7321 South
State Street, Midvale, Utah 84047 on this / ^
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day of November, 1985.

Rinehart L. Peshell
rAIRBOURN & PESHELL
Attorneys for Plaintiff
7321 South Stats Street
Midvale, Utah 34047
Telephone: (801) 255-3f -1
IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE COUNTY
STATE OF UTAH
REBECCA ANN BERMAN,
Plaintiffs,

*

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

*
*

vs.

DAVID PETER BERMAN,

*
Civil No* D 84 2944

Defendant

*

The abc^e matter came on regularly for hearing before the Court, the
Honorable Scott Daniels presiding, on the 28th day of March, 1985, Plaintiff was present
and was represented by her attorney Rinehart L. Peshell. The Defendant was present and
was represented by his attorney Dale R. Kent. Plaintiff testified in support of the
a?iegations contained in her Complaint, and the Court heard said testimony. Defendant
testified in support of the allegations of his Counterclaim, and the Court heard such
testimony. The Court being fully advised in the premises, now hereby makes the
following Findings of Fact and Conclusions of Law:
FINDINGS OF FACT
1. Plaintiff and Defendant are now and have been bona fide residents of Salt
Lake County, State of Utah, for more than three (3) months prior to the commencement
of this action.
2. On January 27, 19S4, Plaintiff and Defendant were lawfully joined in
marriage in Salt Lake County, State of Utah.
3. Plaintiff and Defendant have two minor children, whose names and birth
dates are as follows: Brandon David Berman, born December 15, 1979; and Ashley
Rachel Herman, born June 22, 1983.
4. The Plaintiff is a fit and proper person to be awarded custody of the two
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minor children referred
Defendant.

to above, subject to reasonable visitation rights of the

Reasonable visitation rights should be defined as: (a) every other weekend

from 5:00 P.M. Friday evening until 6:00 P.M. Sunday evening; (b) every other holiday,
with Defendant's visitation commencing on Easter 1985; (c) every other Thursday from
5:00 P.M. until 8:30 P.M., and (d) two weeks during each summer.
5. Because of the inability of the above named parties to get along and their
continual fighting, and because there is no chance of a reconciliation, each of the abovenamed parties is entitled to be granted a decree of divorce against the other on the
grounds of mental cruelty.
6.

Prior to her marriage to Defendant, Plaintiff executed an antenuptual

agreement. Said antenuptual agreement was entered into knowingly and voluntarily, and
therefore should be enforced in so far as it is fair.
7.

The antenuptual agreement referred to above provided that Plaintiff

would be awarded no alimony.
8.

The antenuptual agreement

was entered into for the purpose of

protecting Defendant's business assets only and did not include the residence of the
Defendant.
9. Defendant purchased a home and real property located at 3189 Gemstone
Drive in 1979.
10. Defendant should be ordered to sell such home and Plaintiff is entitled
to one half the equity in said home after payment of the first mortgage and costs of sale*
11.

Until Defendant sells said home, Defendant should be ordered to pay

$300.00 per month with $150.00 being paid on the 8th of each month and $150.00 being
paid on the 23rd of each month, commencing April 8, 1985, which amount shall be
subtracted from the equity granted Plaintiff at the time of the sale of the premises
referred to above.
12.

Plaintiff is entitled to be awarded $250.00 per month per child for

support of the minor children of the above-named parties, until each said child reaches
eighteen years of age with $250.00 being paid on the 8th of each month and $250.00 being
paid on the 23rd of each month commencing April 8, 1985.
13.

Each of the above-named parties should be awarded the furnishings,

fixtures, furniture and appliances in said parties' possession as of the date of the trial in
the above-entitled matter, except for the front room lamp and sleeping bag presently in
Plaintiffs possession, which items should be awarded to Defendant. In addition, Plaintiff
should be ordered to pay Defendant $25.00 for the fireplace utensils which Plaintiff sold.
14. Plaintiff should be awarded the 1980 Chevette automobile free and clear
-2-

of any incumbrances, which Defendant was previously ordered by the above-entitled
Court to purchase for Plaintiffs benefit.
15.

Defendant should be ordered to pay and otherwise hold Plaintiff

harmless therefrom, all debts and obligations incurred during the course of the marriage,
including all medical bills incurred prior to March 28, 1985, except for the debt owed by
Plaintiff to Sandy State Bank, the debt owed on Plaintiffs school loan to Zions Bank, and
the debt owed Granite Furniture fro the washer and dryer which Plaintiff
purchased.

has

Plaintiff should pay and hold Defendant harmless therefrom, all amounts

which become due on the Sandy State Bank, the Zions Bank obligation, and the obligation
due Granite Furniture.
16. Defendant should be responsible for maintaining a reasonable medical
and dental insurance policy for the protection and benefit of the minor children of the
above-named parties.
17. Defendant should be ordered to obtain and maintain $10,000.00 in life
insurance naming the minor children of the above-named parties as beneficiaries.
18. Defendant is entitled to claim the minor children of the above-named
parties as tax deductions so long as his child support payments are current.
19. Defendant is entitled to be awarded all right, title, and interest in and
to his 65% interest in the business known as West Valley Billiards.
20.

Defendant should be ordered to pay $1,500.00 in attorney's fees to

Plainitffs attorney for bringing and prosecuting this action. Said attorney's fees shall be
paid at the rate of $100.00 per month.
21. That each each party should be ordered to pay their own costs incurred
herein.
CONCLUSIONS OF LAW
1. Plaintiff and Defendant have, by their inability to compromise and adjust
their styles of living, and their inability to mutually resolve their problems, treated one
another in a cruel manner, causing one another great mental distress.
2. That each of the above named parties should be granted a divorce from
the other, and that said divorce should be final upon entry.
3. The Plaintiff should be awarded custody of the two minor children of the
parties, subject to reasonable visitation rights of the Defendant.

Reasonable visitation

rights should be defined as: (a) every other weekend from 5:00 P.M. Friday evening until
6:00 P.M. Sunday

evening; (b) every

other holiday, with Defendant's
-3-

visitation

commencing on Easter 1985; (c) every other Thursday from 5:00 P.M. until 8:30 P.M.,
and (d) two weeks during each summer.
4. Plaintiff is entitled to no alimony.
5.

Defendant should be ordered to sell the premises at 3189 Gemstone

Drive, West Jordan, Utah, and Plaintiff should be awarded one half l/$ the equity in said
premises after payment of the first mortagage and costs of sale.
6.

Until Defendant sells said home, Defendant should be ordered to pay

$300.00 per month with $150.00 being paid on the 8th of each month and $150.00 being
paid on the 23rd of each month, commencing April 8, 1985, which amount shall be
subtracted from the equity granted Plaintiff at the time of the sale of the premises
referred to above.
7. Plaintiff should be awarded $250.00 per month per child for support of
the minor children of the above-named parties, until each said child reaches eighteen
years of age with $250.00 being paid on the 8th of each month and $250.00 being paid on
the 23rd of each month commencing April 8, 1985.
8.

Each of the above-named parties should be awarded the furnishings,

fixtures, furniture and appliances in said parties' possession as of March 28, 1985, except
for the front room lamp and sleeping bag presently in Plaintiffs possession, which items
should be awarded to Defendant.

In addition, Plaintiff should be ordered to pay

Defendant $25.00 for the fireplace utensils which Plaintiff sold.
9. Plaintiff should be awarded the 1980 Chevette automobile free and clear
of any incumbrances.
10.

Defendant should be ordered to pay and otherwise hold Plaintiff

harmless therefrom, all debts and obligations incurred during the course of the marriage,
including all medical bills incurred prior to March 28, 1985, except for the debt owed by
Plaintiff to Sandy State Bank, the debt owed on Plaintiffs school loan to Zions Bank, and
the debt owed Granite Furniture fro the washer and dryer which Plaintiff
purchased.

has

Plaintiff should pay and hold Defendant harmless therefrom, all amounts

which become due on the Sandy State Bank, the Zions Bank obligation, and the obligation
due Granite Furniture.
11.

Defendant should be ordered to maintain a reasonable medical and

dental insurance policy for the protection and benefit of the minor children of the abovenamed parties and the Plaintiff should be ordered to pay all amounts not covered by said
insurance.
12. Defendant should be ordered to obtain and maintain $10,000.00 in life
insurance naming the minor children of the above-named parties as beneficiaries.
-4-

13* Defendant should be awarded the right to claim the minor children of
the above-named parties as tax deductions so lor% as his chHd support payments are
current,
14. Defendant should be awarded all right, title, and interest in and to his
65% in the business known as West Valley Billiards.
15. Plaintiff should be awarded $lf5QO.O0 in attorney's fees to Plainitffs
attorney for bringing and prosecuting this action. Said attorney's fees shall be paid at
the rate of $180.00 per month.
18. That each party should be ordered to pay their own costs incurred
herein.
DATED this - > 4 day cf Jpfe, 1985.
BY THE COURT:

Approved as to Form:
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Rinehart L. Peshell
FAIRBOURN & PESHELL
Attorneys for Plaintiff
7321 South State Street
Midvale, Utah 84047
Telephone: (301) 255-3591
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IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE COUNTY
STATE OF UTAH
REBECCA ANN BERMAN,
Plaintiffs,

*

DECREE OF DIVORCE

*

vs*
DAVID PETER BERMAN,
Civil No. D 84 2914
Defendant
The above matter came on regularly for hearing before the Court, the
Honorable Scott Daniels presiding, or. T e 28th day of March, 1935.
The Plaintiff was present and was represent d by her at ^rony, Rinehart L~
Peshell* The Defendant was present and Was represented by his at orney, Dale R. Kent.
Plaintiff testified in support of the allegations contained in her Complaint,
and the Court heard said testimony. The Defendant testified in support of the
allegations contained in his Counterclaim and the Court heard such testimony.
The Court having found L\ the Findings of Fact and Conclusions of Law
sufficient grounds to support the following Decree, ano the Findings of Fact and
Conclusions of Law having b?en duly entered by the Court, and the Court being duly
advised in the premises, now, Therefore it is hereby Ordered, Adjudged and Decreed as
follows:
1. Each of the abc e named parties is hereby awarded a judgment granting
each said party a Decree of Divorce, dissolving the bonds of matrimony, the contract of
marraige heretofore existing between the parties, releasing each from any and all
obligations thereunder. There being good cause shown, it is hereby ordered that the
Decree ~>f Divorce shall become final upon entry of the Decree.
2» The Plaintiff is awarded custody of the two minor children of the parties,
subject to reasonable visitation rights of the Defendant. Reasonable vL^ation rights
should be defined as:
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(a) Every other weekend from 5:00 P.M. Friday evening until 6:00 P.M.
Sunday evening;
(b) Every other holiday, with Defendants visitation commencing on Easter
1985;
(c) Every other Thursday from 5:00 P.M. until 8:30 P.M., and
(d) Two weeks during each summer.
3.

Defendant is hereby ordered to sell the premises located at 3189

Gemstone Drive, West Jordan, Utah, and Plaintiff is awarded one-half of the equity of
said premises as of the date of sale after the payment of the first mortgage and costs of
sale.
4.

Until Defendant sells said home, Defendant is hereby ordered to pay

$300.00 per month with $150.00 being paid on the 8th of each month and $150.00 being
paid on the 23rd of each month, commencing April 8, 1985, which amount shall be
subtracted from the equity granted Plaintiff at the time of the sale of the premises
referred to above.
5.

Each of the above-named parties is hereby awarded the furnishings,

fixtures, furniture and appliances in said parties 1 possession as of the date of the trial in
the above-entitled matter, except for the front room lamp and sleeping bag presently in
Plaintiffs possession, which items are hereby awarded to Defendant.

In addition,

Plaintiff is hereby ordered to pay Defendant $25.00 for the fireplace utensils which
Plaintiff sold.
6. Plaintiff is hereby awarded the 1980 Chevette automobile free and clear
of any incumbrances, which Defendant purchased pursuant to Court?s order,
7. Defendant is hereby ordered to pay and otherwise hold Plaintiff harmless
therefrom, all debts and obligations incurred during the course of the marriage, including
any medical bills incurred prior to March 28, 1985, except for the debt owed by Plaintiff
to Sandy State Bank, the debt owed on Plaintiffs school loan to Zions Bank, and the debt
owed Granite Furniture fro the washer and dryer which Plaintiff has purchased. Plaintiff
is hereby ordered to pay and hold Defendant harmless therefrom, all amounts which
become due on the Sandy State Bank, the Zions Bank obligation, and the obligation due
Granite Furniture.
8.

Defendant is hereby responsible for maintaining a medical and dental

insurance policy for the protection and benefit of the minor children of the above-named
parties and the Plaintiff is ordered to assume and pay all amounts not covered by said
insurance from and after March 28, 1985.
9.

Defendant is hereby ordered to obtain and maintain $10,000.00 in life
-2-

insurance naming the minor children of the above-named parties as beneficiaries,
10. Defendant is hereby awarded the right to claim the minor children of
the above-named parties as tax deductions so long as his child support obligations are
current*
11. Defendant is awarded all right, title and interest into his 65% interest of
the business known as West Valley Billiards*
12. Defendant is hereby ordered to pay $1,500.00 in attorney's fees to
Plainitffs attorney for bringing and prosecuting this action. Said attorney's fees to be
paid at the rate of $100.00 per month.
13. Each party is ordered tojaay t)ieir own costs incurred herein*
DATED this ' ' f f ^ d a v
of^&finB.
BY THE COURT:

ATTEST

H. DIXON HINOLEY
Ckmk

Approved as to Form:

Rinehart L. Peshell
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Rinehart L. Peshell, ^2573
FAIRBOURN & PESHELL
Attorney for Plaintiff
7321 South State Street
Midvale, Utah 84047
Telephone: (801) 255-3591
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
REBECCA ANN BERMAN

°°:

Plaintiff,

~$~yl - 7^<7

{S/0^66

ORDER ON
ORDER TO SHOW CAUSE

vs.

Civil No>^D^84-42j66

DAVID PETER BERMAN,

Judge Daniels

Defendant.

Plaintiff's Order to Show Cause came on regularly for hearing
before

the Honorable

1985.

Plaintiff was present and was represented by 1 er counsel,

Rinehart L. Peshell.
by

his counsel,

evidence

Scott

Daniels,

on the 14th day of June,

Defendant was not present but was represented

Dale

Kent.

Counsel for both sides proffered

and the court heard said avidence, and new being fully

advised in the premises, orders, adjudges and decrees as follows:
1.
NINE

Plaintiff

HUNDRED

is entitled

DOLLARS

($900.00)

to judgment
through

in the amount of

June 1985 for amounts

awarded plaintiff pursuant to paragraph 4 of the Decree of Divcrce.
DATED this C& day cf J*rre7 1985.
BY THE COURT:
Approve^ as to form

Scott Daniels

•v i T -.;. r

D a l e R. Kent
Rifneharz

JL/SA./SS
!>• Peshell

3v

T id/ /lL».i if- **• -

MAILCNG CERTIFICATE
I

do

hereby

foregoing

certify that I mailed a true and correct copy

of

the

Order

of

June, 1985, to:

on Order to Show Cause, this

Dale R* Kent, Attorney

/%3^day

for Defendant,

660 South 200 East, Suite 100, Salt Lake City, Utah 34111.

^^.jL^^fkJL^
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ANTENUPTIAL AGREEMENT
ANTENUPTIAL
of

J M///*/>*?

>

1984

PROPERTY

WMMMW*!

AGREEMENT made this

c^7 7 y

d

^Y

b

> y and between DAVID P. BERMAN and REBECCA ANN

POPE, of Salt Lake City, State of Utah;
WHEREAS, each party to this Agreement presently owns separate property;
and
WHEREAS, the parties hereto are presently contemplating marriage, and
have the intent and desire to define and set forth the respective rights of each to the
property, of the other owned prior to and acquired after the marriage; and
WHEREAS,

the

parties

intend

and

desire

that

all property

owned

respectively by each of them at the time of their marriage shall be respectively their
separate property.
WHEREAS, the prospective husband, DAVID BERMAN, is a partner in a
business known as West Valley Billiards, which company has ownership of certain
properties and assets;
NOW THEREFORE, for and in consideration of the contemplated marriage
of the parties hereto and of the covenants contained herein, it is hereby agreed as
follows:
1. All real and personal property owned by either of the parties at the time
of their marriage, including the property of the prospective husband's interest in the
West Valley Billiards business and its assets, shall be their respective separate property,
2. The parties agree that the debts contracted by each party prior to the
marriage are to be paid by the party who shall have contracted the same and the
property of the other party shall not in any respect be liable for payment thereof.
3. Both parties hereby agree to waive any claim that they may have in and
to alimony from the other party if at any time the marriage contemplated by the parties
should be terminated*
4. This Agreement shall take effect on the date the marriage contemplated
by the parties has been solemnized under the laws of the State of Utah.
5.

It is agreed between the parties hereto that nothing herein shall be

construed to be a bar against either party giving any property of which he or she may be
possessed to the other party by will,, deed, other conveyance or otherwise. It is
understood that each party to this agreement shall control his or her own personal estate,
and do with the properties whatsoever he or she wishes and wills the same as either could
do or would do if no marriage relationship existed between them.
6. During the continuance of the said marriage each of the parties shall
have the full right to own, control and dispose of his or her separate property the same as
if the marriage relation did not exist. Each of the parties is to have full right to dispose
of his or her separate property the same as if the marriage relation did not exist and
each of the parties is to have the full right to dispose of and sell any and all real or
personal property now or hereafter owned by them without the other party joining and
said transfer by either of the parties shall convey the same title that said transfer would
convey had the marriage relationship not existed. This contract limits the right of either
party to participate in the estate of the other whether the relationship is determined by
death or by legal proceedings.
7. The purpose of this Agreement is to ^define and limit the claims and
demands which each of the parties shall have against the estate of the other. Should
either party die during the pendency of this contract or should the contract be
determined by legal proceedings the claims herein stipulated and defined shall be the
limit which either party may have against the other party or his or her estate.
8. This Agreement is entered into with full knowledge that each of the
parties has a separate estate, and no claim or demand can be predicated upon the fact
that there has been misrepresentation or concealment as to the amount and condition of
the said separate estates, it being expressly agreed that each of the parties considers the
amount hereinabove fixed to be sufficient participation in the estate of the other, and it
being expressly stated that each of the parties has sufficient general knowledge of the
condition of the estate of the other to justify making and entering into this Agreement.
9. The parties hereto have read the above Agreement and each of them
knows the contents thereof and fully understands all the terms and conditions contained
in this Agreement.
10.

This Agreement shall be binding upon the heirs, assigns and legal

representatives of either party hereto.
WITNESS our hands the date and year first written above.
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REBECCA ANN POPE

DAVID P. BERMAN

STATE OF UTAH

)

County of Salt Lake

: ss
)

On this ^?7'-7<

day of

-J/^w://?£c<

, 1984, personally appeared before

me, a Notary Public in and for the County of Salt Lake, State of Utah, REBECCA ANN
POPE, known to be the person described herein and who executed the foregoing
instrument, and acknowledged to me that she executed the same freely and voluntarily
and for the use and purposes therein mentioned.

NOTARY TOBLIC: R e s i d i n g
S a l t Lake C o u n t y ,

at

S t a t e of

Utah

My Commission Expires
*/*/**>

STATE OF UTAH
ss

County of Salt Lake

)

ri

On the c£7 ~

day of

^/^jy/j/u,-.

, 1984, personally appeared before

me, a Notary Public in and for the County of Salt Lake, State of Utah, DAVID P.
BERMAN, known to be the person described herein and who executed the foregoing
instrument, and who acknowledged to me that he executed the same freely and
voluntarily and for the use and purposes therein mentioned.

^xl-^^

^C {^

NOTARY'PUBLIC: Residing at
Salt Lake County, State of Utah
My Commission Expires:

PLAINTIFF'S RESIDENCES FKOM
DECEMBER, 1979 TO AUGUST, 1984
OTHER

DEFENDANT
December, 1979 (6 weeks)
Brandon born December 15, 1979
Moved Decemer 18, 1979

Mother and Lome Nielson
February, 1980 to
December 15, 1980
Rosehaven Apartments
December 15, 1980 to
June 16, 1981
Brookwood Acres
December, 1981 to
May 19, 1982
June, 1982 to December, 1982
Mother's home
December, 1982 to
January, 1983
February, 1983 to November, 1983
Valley Park Apartments
November, 1983 to
January, 1934
January 27, 1984 to March 15, 1984
Pam Jessop
March 16, 1984 to
April 30, 1984
April 30, 1984 to August 15, 1984
TOTAL MONTHS: 29

TOTAL MONTHS: 27

