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ARGUMENT
POINT I
AS A MATTER OF LAW, DEFENDANT COLLECTED AND THEREBY
TERMINATED PLAINTIFF’S PIP PAYMENT RIGHTS AND CHARGED A FEE
THEREON IN VIOLATION OF LAW AND HIS AGREEMENT WITH HIS CLIENT
Defendant repeatedly asserts in his brief that "there was no
settlement with the PIP carrier." (For example, see Defendant’s
Brief, page 2 of Point II; Defendant wrongfully failed to number
the pages of his brief.) As a matter of law, these assertions are
not correct. First, it is uncontroverted that the Plaintiff’s PIP
carrier was Allstate. (Defendant’s Brief, Statement of Fact 4.)
It is also uncontested that Allstate was the liability carrier for
the adverse driver and that it was Allstate with which the

Defendant negotiated and obtained a settlement that included all

unpaid medical bills. (See Defendant’s Brief, Statement of Fact
13.)

As a matter of law, because the settlement included the
medical benefits to which the Plaintiff was entitled, her rights to

the PIP benefits were extinguished. In Jones v. Transamerica

Insurance Co., 592 P.2d 609 (Utah 1979), the plaintiff claimed

injuries from an automobile accident. He asserted various claims
to his own PIP carrier and it refused to pay them. Thereafter, he
entered into a settlement agreement and signed a complete release
with the tortfeasor’s insurance carrier. He then sued his own
insurance carrier for PIP benefits. In upholding summary judgment

for the insurer, this Court stated:



An injured person will not be permitted to
recover from an insurance carrier (over and
above what the carrier has previously paid in
benefits) once he has successfully recovered
from his tortfeasor for personal injuries.
Any other interpretation would be to permit
double recovery.

. . . .

Double recovery for a single item of loss was
never contemplated by the legislature and we
will not permit any type of automatic reward
or "windfall" to an injured plaintiff.

Plaintiff accepted the $6,000 from his
tortfeasors as additional recovery in lieu of
any further insurance benefits to which he
might have been entitled.

The rights to which the subrogee succeeds can
be no greater than those of the person for
whom he 1is substituted. By executing the
release, plaintiff discharged the tortfeasors
of any and all liability, notwithstanding the
attempted "specific exclusion" relating to no-
fault benefits. By so doing, plaintiff has

chosen his recovery and cannot now
successfully assert a claim against his
insurer.

Id. at 611-12. As a matter of law, when Mr. Hughes settled

Archuleta’s tort claim to include the unpaid medical expenses of
$2,400, he cut off all of her rights to any further PIP benefits.

The outstanding claims for PIP benefits are included as a matter of

law in the recovery from the tortfeasor. Hence, the right to PIP

benefits is cut off to prevent a double recovery.

Mr. Hughes’ suggestion to this Court that he never collected
PIP benefits demonstrates an ignorance of Utah tort law and

specifically of the principles set forth in Jones, supra.
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Not only did Mr. Hughes collect the unpaid PIP medical
expenses as a matter of law, but the particular facts of this case
make it clear that the PIP payments were intentionally collected
factually. The uncontroverted facts establish that Ron Bennett
accepted the insurance company’s offer of $6,500 with a proviso
that the unpaid medical expenses of $2,786 be included in the
settlement rather than being submitted for payment under the
Plaintiff’s PIP policy and then reimbursed by the liability
carrier.

Because medical expenses of $600 had been submitted to the PIP
carrier and had been paid, only $2,400 of this $2,786 would have
been paid by the PIP carrier if those expenses had been submitted.
(R. at 694 and R. at 1063-64.) Archuleta was never told that the
settlement included unpaid PIP benefits. (R. at 693, 1 9-11; 694,
i1 12, 13; 697, 1 44; 698, 11 46-51.) Of course, the jury was
never told that Donald Hughes would be responsible for the acts of
his agent, Ronald Bennett, and perhaps that explains the jury’s
verdict.

Furthermore, it is also clear that under Hughes’ contingent
fee agreement he was not entitled to collect $800 as the one-third
attorney fee charged on the $2,400 of unpaid medical expenses that
would have been paid by PIP. The interpretation of a written
attorney fee agreement presents a question of law to be decided by

the court and not by the jury. Phillips v. Smith, 768 P.2d 449

(Utah 1989). Because the interpretation of this written attorney

fee agreement was a question of law, no contract issues were tried



to the jury. Neither Utah law nor the written contract between the
parties provided for a contingent fee for the collection of PIP
benefits. (See pp. 9-16 of Appendix B, R. at 700-707.)

Despite the conclusory denial by Hughes in his brief in
opposition to Plaintiff’s Motion for Partial Summary Judgment,
there were no genuine issues of fact raised in opposition to
Plaintiff’s Motion for Partial Summary Judgment that were material
to this contract issue. The following four undisputed facts are
determinative:

1. The $9,286 gross settlement of the PI case included
$2,400 of unpaid medical expenses related to the injuries sustained
in the wreck. (R. at 693) (Uncontroverted Fact #10 which was based
on Hughes’ own admissions at deposition and which Hughes did not
dispute in his response to Plaintiff’s Motion for Partial Summary
Judgment) .

2. Hughes took a full one-third attorney fee of $800 on the
$2,400 of unpaid medical expenses that were included in the
settlement. (R. at 693) (Uncontroverted Fact #11 which was based
on Hughes’ answers to interrogatories and his own deposition
testimony and which Hughes did not dispute in his response to
Plaintiff’s Motion for Partial Summary Judgment).

3. The $2,400 of unpaid medical expenses were never
submitted for payment under the PIP portion of Archuleta’s own
insurance policy. (R. at 694) (Uncontroverted Fact #12 which was

admitted by Hughes at deposition and which Hughes did not dispute



in his response to Plaintiff’s Motion for Partial Summary
Judgment) .

4. The $2,400 of unpaid medical expenses would have been
paid by Archuleta’s PIP insurance if the bills had been submitted
to them for payment. (R. at 694) (Uncontroverted Fact #13 which is
based on Hughes’ admissions at deposition and the deposition
testimony of the PIP adjuster and which Hughes did not dispute in
his response to Plaintiff’s Motion for Partial Summary Judgment).

These four undisputed facts clearly establish that Plaintiff
is entitled to judgment as a matter of law for a full refund of
this $800 attorney fee which was wrongfully collected.

Not only did Hughes fail to refute the four necessary elements
above establishing partial summary judgment on this point, but the
affidavit he did submit was substantively defective.

As pointed out by Plaintiff at R-440 and in her Motion to
Strike Portions of Defendant’s Affidavit (R. at 449), many portions
of the affidavit submitted by Hughes in support of his Memorandum
in Opposition to Plaintiff’s Motion for Summary Judgment were not
based on personal knowledge as required by Utah R. Civ. P. 56(e).
(Nor did Hughes affirmatively claim to have personal knowledge of
the "facts" asserted in the affidavit as required by Utah R. Civ.

P. 56(e).) (GNS Partnership v. Fullmer, 873 P.2d 1157 (Utah App.

1994).) Thus, Plaintiff’s Motion to Strike portions of Defendant’s

affidavit (R. at 449) should have been granted. Howick v. Bank of

Salt Lake, 28 Utah 2d 64, 65, 498 P.2d 352, 353-54 (1972). Because

inadmissible evidence cannot be considered in ruling on a motion



for summary judgment, D & L Supply v. Saurini, 775 P.2d 420, 421

(Utah 1989), any portion of Defendant’s Affidavit that was not
based on personal knowledge could not be considered by the Court in
ruling on Plaintiff’s Motion for Summary Judgment. But, more
importantly, even if these defects are overlooked, the plain fact
remains that Hughes did not dispute the four simple elements that
establish that Plaintiff is entitled to judgment as a matter of law
for refund of the $800 attorney fee charged for collecting the
$2,400 of medical bills that should have been paid under the PIP
portion with Archuleta’s own policy.

Hughes claimed that even if the bills had been paid by PIP, he
still would have been entitled to a one-third fee because of his
attorney retainer agreement. (R. at 1098, lines 24 & 25; R. at
1100.) He was wrong about this because contingent fees on PIP
benefits are simply not permitted under Utah law for the reasons
set forth at pages 11-16 of Appendix B (R. at 702-707). See also
Utah State Bar Ethics Advisory Opinion #114, Trial Exhibit #14, R.
at 586).

Defendant’s new claim that no fee was taken on PIP benefits is
simply without merit. The uncontroverted fact established by the
depositions of both adjusters present at the settlement conference
was that the insurance company offered $6,500 to settle the case
and that offer was accepted by Bennett, acting as agent for Hughes.
It was then agreed that the $2,786 in unpaid medical expenses would
be added to the settlement rather than submitted to the PIP carrier

($2,400 of which would have been paid under PIP). (R. at 693)



(Undisputed fact #10). Since an attorney is not permitted to
charge a one-third attorney fee on PIP benefits, he certainly
cannot collect a one-third attorney fee on the same money simply by
"slipping" the PIP benefits into the liability settlement. That is
exactly the kind of slippery conduct that lawyers must avoid.
In an attempt to avoid the clear liability on the PIP issue,
Mr. Hughes raises several completely unfounded claims in an attempt
to confuse the matter. These will now be briefly addressed:
1. Mr. Hughes attempts to claim that the PIP benefits were
disputed. Specifically, he states:
Maxcine Archuleta ran into a dead end on PIP
payments. Her PIP benefits were not routine.
They were not uncontested and they were not
paid.

(Appellee’s Brief, p. 4 of Point II.)

Of course, there is not a single citation to support this
allegation. In fact, the only evidence regarding this issue 1is
that Allstate requested additional information from the treating
physician on the need for an MRI. (R. at 568 and R. at 572.) The
physician responded with an adequate explanation (R. at 574) and
the medical bill was paid (copy of Allstate check at R. 571).
There 1is no evidence that Mr. Hughes was even aware of this
interaction at the time he settled the claim. In his brief, Hughes
further contends that "the liability claim settled before the PIP
adjuster resolved her concerns or paid any bills." (Appellee’s
Brief, p. 2 of Point II.) That is not true. The bill that was
questioned was paid in full (line 1 of Trial Exhibit #1, R. at 533,

copy of Allstate check at R. 571) (Trial Exhibit #10) (see also
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testimony of Hughes, R. at 1084). More importantly, the moving
papers supporting the motion for summary judgment established that
Hughes himself admitted in his deposition that the $2,400 of unpaid
medical expenses would have been paid by Archuleta’s PIP insurance
if the bills had been submitted for payment. (R. at 694.) These
acknowledgements were not only based upon the admissions of
Mr. Hughes in his deposition but also based upon the deposition of
the Allstate PIP adjuster, Sandra McIntosh.

2. In support of his position that he did not take a PIP
fee, Mr. Hughes points to the fact that he did not take a fee on
the $618 paid by the PIP carrier when Maxcine Archuleta submitted
her bills directly to them. Mr. Hughes specifically cites
paragraph 4 of his affidavit which applies only to the
approximately $600 of expenses that were submitted to the PIP
carrier by Archuleta, and which was paid in full by the PIP
carrier. The fact that he did not take a fee on the first $618
cannot possibly be construed as a denial that he took a fee of $800
on the remaining $2,400 of unpaid medical expenses that would have
been paid by the PIP carrier if submitted to them. (R. at 694.)

3. Mr. Hughes claims that at trial Maxcine Archuleta was not
able to identify and refer to her medical bills to establish
$3,000. He then suggests that she did not have $3,000 in medical
bills. This is denied by the fact that the moving papers in
support of the Motion for Partial Summary Judgment establish that

there was $3,000 of medical bills from the accident. This claim is



completely without merit as established by Mr. Hughes’ own
testimony at trial. Mr. Hughes himself testified:

I think the PIP would have paid them. I don’t

think there is any question they would have

paid up to their $3,000 limit.
(R. at 1063, lines 23-25; and R. at 1064, lines 1-17.)

4. Mr. Hughes then raises the possibility that some of her
medical bills would be denied as unrelated to the accident because
of a subsequent injury. Again, this is contrary to Mr. Hughes’
testimony as indicated above. Furthermore, Mr. Hughes indicated at
trial:

She’11 also tell you and admit on the stand
that in (inaudible) therapy that she hurt her
hamstring (inaudible), but needed additional
physical therapy for that.
(R. at 942, lines 23-25; and R. at 943.)
The alleged subsequent injury arose out of physical therapy

Ms. Archuleta was receiving for this accident. Therefore, it

arises from this accident. McCorvey v. Utah State Dept. of

Transportation, 868 P.2d 41, 45 (Utah 1993).

5. In his brief, Mr. Hughes states: "In this case nothing
was done to discourage or suggest to plaintiff that she not submit
bills for PIP benefits." (Appellee’s Brief, p. 7 of Point II.)
Again, the undisputed evidence 1is +to the contrary. Maxcine

Archuleta testified at trial:

You gave it to Mr. Bennett?
Yes. Ron Bennett.

Q: What did you do with this bill?

A: This is one of the ones I gave Ron.

Q: All right. You didn‘t take this up to
Allstate?

A No.

Q

A

9
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Q: Why did you take it to him instead of
taking it to Allstate?
A: Because he told me he would handle it
from here on.
(R. at 981.) It is significant that the record discloses on the
very next two pages a discussion with the court about the party
admission exception to the hearsay rule and the court states in
front of the jury: "I don’t have any evidence in front of me of an
agency relationship. I’m very familiar with the hearsay rule but
anyway you go ahead." (R. at 983.)

As indicated in the briefs, Ron Bennett did not testify at
trial. Hence, it 1is uncontested that Ron Bennett told
Ms. Archuleta to bring the medical bills to him and he would take
care of them rather than submit them to the insurer. It was the
same Ron Bennett, while acting for Mr. Hughes, who specifically
asked Allstate to include the medical bills in the settlement
rather than pay them under PIP so that Ron Bennett and Mr. Hughes
could take a fee on those amounts. Unfortunately, as indicated
hereafter, the jury was never told that Mr. Hughes must be
responsible for the actions of his agent, Ron Bennett.

6. Finally, Mr. Hughes suggests that the bills were not paid
by PIP so that Maxcine Archuleta could submit them to her health
insurance carrier. There is not a shred of evidence in Mr. Hughes’
affidavit or documents opposing the Motion for Partial Summary
Judgment that even remotely hints to this. Furthermore, the
uncontested testimony of Maxcine Archuleta establishes that the
health insurance carrier refused to pay bills that should have been

paid by the PIP carrier:
10



Q: Why didn’t you submit these bills to your
health provider, the health insurer
through your--your work, your company?

A: Because they were related to the accident
and the money had already been refused on
it.

Q: You decided that on your own?

A: No. Not really. They just--anything

that was related to the accident--Ron
told me anything that’s related to the
accident has to be separate from anything
else.

[R. at 1017.]

Q: Okay. You told us that Mr. Bennett first
told you not to submit them to your
health insurance provider?

A: Right.

[R. at 1018, lines 16-19.]

As a matter of law, the PIP carrier is made the primary
insurer and obligor on all medical bills related to an automobile
accident. Utah Code Ann. § 31A-22-309(4). As a matter of law,
health insurers refuse to pay medical expenses based on that
statute until a PIP exhaustion letter or other documentation is
established to show that all PIP limits have been paid. Strangely
enough, Ron Bennett’s advice to Maxcine Archuleta was entirely
correct and Maxcine Archuleta testified that the health insurance

carrier refused to pay the bills. 1In any event, whether the bills

can be paid by health insurance or not, it does not give Donald

11
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Hughes the right to take a contingent fee on PIP benefits and
entitlements.
POINT II
AS A MATTER OF LAW, ARCHULETA WAS ENTITLED TO A REFUND
OF THE $3,095 ATTORNEY FEE BECAUSE THE CONTRACT
DID NOT PROVIDE FOR A FEE FOR THE SPECIFIC WORK DONE
OR THE RESULT OBTAINED IN THIS CASE

The interpretation of a written attorney fee agreement

presents a question of law. Phillips v. Smith, 768 P.2d 449 (Utah

1989). Furthermore, a court will strictly construe the terms in
the contract against one who is both the attorney draftsman of and

a party to the instrument. Continental Bank & Trust Co. v. Bybee,

6 Utah 2d 98, 102, 306 P.2d 773, 775 (1957). For these reasons,
the purported "facts" set forth by the Defendant in his brief are
not relevant. Likewise, these were not issues for the jury and
were not and could not have been tried to the jury. Since they are
issues of law, this Court will review the issues for correctness
and should not give any deference to a jury verdict or a ruling of
the court below.

It was undisputed that Hughes collected $3,095 as a full one-
third of the $9,286 settlement. As pointed out by the Plaintiff at
R-444, R-699, R-707 and R-738-39, the written attorney retainer
agreement prepared by Hughes and signed by Archuleta clearly
provides for a contingent fee payable to Hughes only when
settlement or judgment is "obtained after trial or within 10 days
of the date set for trial." Clearly, that was a contingency that

did not occur in this case since there was no trial nor a date set

for the trial of Archuleta’s underlying case. Thus, under the

12



rationale of Phillips, supra, Hughes cannot claim a contingent one-

third fee under the terms of his written attorney retainer
agreement. Therefore, Archuleta must be granted summary judgment
on her contract claim for a refund of the $3,095 attorney fee
charged by Hughes. Although Plaintiff acknowledges that Hughes may
have a right to seek fees on the basis of quantum meruit pursuant
to Phillips, 768 P.2d at 452, n. 5. Here, that would be extremely
small since Hughes did very little on Archuleta’s case. Hughes
admitted there was no direct tangible evidence that he put even one
hour of his own time into the case (R. at 1160) nor did he make any
cash payments to Bennett for the work Bennett did on the case (R.
at 1161).
POINT III

THE TIMING OF THE HEARING OF THE MOTION FOR SUMMARY JUDGMENT
IS OF NO SIGNIFICANCE

In his opposing brief, Hughes seems to imply that the Court’s
ruling on Plaintiff’s Motion for Partial Summary Judgment should be
based on the Jury’s verdict rather than the pleadings and
affidavits submitted in support of or in opposition to Plaintiff’s
Motion for Partial Summary Judgment because the final hearing on
the motion was held after the jury had retired. A court’s ruling
on a Motion for Summary Judgment must still be based on the
evidence submitted in support of or in opposition to the motion
irrespective of when a hearing is held. (Utah R. Civ. P. 56.)
Otherwise, the very purpose of Rule 56 would be defeated. The
court has no discretion to defer ruling on a properly presented
motion for summary judgment nor to defer the issues to a jury if

13



the moving party is entitled to judgment as a matter of law. (Utah
R. Civ. P. 56.) Furthermore, the Court not the jury must decide
issues of law.
POINT IV
PLAINTIFF WAS ENTITLED TO THE REQUESTED "AGENCY"
JURY INSTRUCTION

A. THE REQUESTED JURY INSTRUCTION IS IDENTIFIED IN THE
RECORD.

In his brief, Hughes complains that the agency instruction
requested by Plaintiff was not identified. That argument is
without merit. The agency instruction requested by Plaintiff was
MUJI 25.2. A copy is found at R-497 of the record. Arguments of
Plaintiff’s counsel that include specific references to this MUJI
instruction are found at R-1052 of the record.!

B. NUMEROUS AGENCY ISSUES WERE RAISED AT TRIAL.

Agency issues were raised throughout the trial. For example,
at R-969-70 (a copy of transcript attached at Appendix H),
Plaintiff attempted to introduce evidence of Bennett’s involvement
in soliciting Archuleta on behalf of Hughes. Hughes objected to
the questioning and the Court granted the objection. Plaintiff’s
counsel attempted to argue the point but was cut off by the Court
with the following statement:

But that’s Mr. Bennett. Mr. Bennett is not on
trial here. I‘ve granted the objection. Move

on to your next question, please.

(R. at 970, lines 1-3.)

The reporter who transcribed that hearing misspelled "MUJI"
as "MOOCHIE" and also transcribed "agency" as "agent fee."
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Note that the Court’s pronouncement was made in the Jjury’s
presence.

Based on the foregoing, there is no wonder the jury determined
no liability on Mr. Hughes even though Ron Bennett told
Ms. Archuleta to bring the medical bills to him, not to submit them
to the PIP carrier, insisted that they be included in the
settlement and took a contingent fee on those funds, all without
any disclosure to Ms. Archuleta of the ramifications of those

actions. 1In fact, as the uncontroverted facts establish, the case

was handled by Mr. Bennett and not by Mr. Hughes. Maxcine
Archuleta never met Mr. Hughes. Hughes never sent her any
correspondence until after he was fired. He claimed he could

remember talking to her on the phone only twice (R. at 1095)
(although Ms. Archuleta said it was only once and occurred after
the case had settled (R. at 970-71)). Mr. Hughes did very little
work and had extremely limited involvement in this case. Instead,
virtually all the work done on the case was done by Mr. Bennett.
No wonder Mr. Hughes vehemently opposed the agency instruction (R.
at 969-70).

Hughes fails to give a single reference to the record in
support of his claim that he had fully accepted responsibility for
Bennett’s acts and omissions. The record reveals that the very
opposite was true. In addition to R-970 mentioned above, see
R-1053 for Hughes’ shifting response to the Court’s simple question
of whether there was an agency relationship between him and

Bennett. At lines 1-8, Hughes says Bennett was his employee, and
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at lines 13 & 14 says he was not. Hughes never accepted
responsibility for Bennett’s acts. Hughes opposed Plaintiff’s
requested agency jury instruction and the Court refused to give it.

At page 20 of his brief, Hughes states: "Neither party called
Bennett as a witness. Perhaps that 1is because neither party
thought he had much to add . . . ." That statement lacks candor.
The true reason Bennett was not called at trial was because his
whereabouts were unknown. (See R. at 459 for Plaintiff‘’s Motion to
Preclude the Testimony of Ronald S. Bennett on the grounds that
Defendant claimed not to know where to find him or refused to
disclose the information; see also R. at 928, lines 20-25, and
R. at 929 where Hughes tells the Court he spoke to Bennett six
weeks earlier but did not at the time of trial know where he was
nor how to contact him.)

C. ARCHULETA PROVIDED A PROPER CITATION TO THE JUDGE’S QUOTE
THAT "BENNETT IS NOT ON TRIAL HERE."

Hughes denies that the Judge commented that "Bennett is not on
trial here" and complains that no citation or reference to the
record was included in Plaintiff’s brief. Hughes is in error on
both points. The citation is found at page 9, paragraph 3 of
Plaintiff’s main brief. The citation is to R-970 which is correct.
A copy of the transcript showing the Court’s statement that
"Bennett is not on trial here" is attached at Appendix H.

This comment by the Court was highly prejudicial and made the
need for an agency instruction even greater. How could the jury be

expected to hold Hughes accountable for malpractice that included
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numerous acts and omissions by Bennett without a clear instruction

that Hughes was responsible for Bennett’s acts. It certainly

cannot be said that this error was harmless in the face of the

court granting Hughes’ objection to testimony about Bennett’s acts

with the statement that "Bennett [was] not on trial." The court

was telling the jury to disregard Bennett’s actions entirely.
POINT V

PLAINTIFF WAS CLEARLY ENTITLED TO OBTAIN COPIES
OF THE CREDIT UNION STATEMENTS SOUGHT IN DISCOVERY

The Court clearly should have granted Plaintiff’s Motion to
Compel Discovery of credit union statements that would establish
the amount of interest earned by Hughes on Archuleta’s money.
Defendant refused to produce the bank statements on the grounds
that the information would identify other legal clients of his and
thereby violate their confidentiality. That claim is clearly
erroneous on its face. Credit Union statements simply do not
contain or reflect client names nor any other identifying
information. They show only dates, amounts and check numbers.
Hughes has no right to conceal this information from Archuleta
since it was her money that he had kept in this account.

In his opposing brief at the third to the last (unnumbered)
page, Defendant claims that "her [Plaintiff’s] attorney refused the
suggestion the Court examine the bank records to assure that the
funds were there. Plaintiff’s counsel would only be satisfied with
his auditing the bank records and having them in his possession."
That is a blatant misrepresentation. No reference to the record is
provided because it simply did not happen. Instead, the very
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opposite 1is true. The transcript of a telephone hearing on
Plaintiff’s Motion to Compel Discovery held on the 29th of
November, 1995, is found at R-906-18. During that hearing,
Plaintiff’s attorney agreed that any confidential material that
might be reflected on the statements being sought should be
redacted.

[PLAINTIFF'’S COUNSEL]

Now, I would agree that if there |is

confidential information on that, if there is
confidential information, it should be

redacted, it should be blacked out. If
there’s a client name, if there’s a client
address, that should be blacked out . . . .

(R. at 915, lines 18-23.)

Of course no such confidential information would be found on
those documents, but if there were, it would be easy to protect
that information and still give Plaintiff the documents to which
she was entitled.

In his brief, Hughes seems to be changing course and switching
his argument from that of protecting client confidentiality to that
of protecting certain information from possible use in another
case. That argument was not raised below. If that had been a
legitimate concern, the proper course of action would have been a
motion for protective order limiting the use of the information to
the case at hand. It certainly would not be proper to deprive
Archuleta of discovery and access to information that could lead to
admissible evidence simply to protect Defendant from the possible
use of the information in another case, particularly when

Defendant’s concerns are not clearly expressed.
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A. THE COURT SHOULD TAKE THIS OPPORTUNITY TO PROVIDE
GUIDANCE ON THE PROPER WAY TO RESPOND TO A MOTION TO COMPEL
DISCOVERY OF DOCUMENTS WHEN A CLAIM OF PRIVILEGE IS MADE.

Duplicate credit union or bank statements are inexpensive and
easy to obtain. In this case, Hughes should have been required to
produce copies of the credit union statements for "in camera"
inspection by the Court so that the Court could properly determine
whether or not there was a legitimate claim of privilege. See

United Mercantile Agencies v. Silver Fleet Motor Express, Inc., 1

F.R.D. 709 (W.D. Ky. 1941); Collins & Aikman Corp. v. J.P. Stevens

& Co., 51 F.R.D. 219, 169 U.S.P.Q. 296 (D.C.S.C. 1971). 1If client
names or addresses or other identifying information were present in
the statements, they could have been redacted on the copy provided
to Plaintiff but not on the copy provided to the trial court so
that the court would have been able to verify that the redacted
material was truly privileged.

The Appellate Court should take this opportunity to provide
guidance on the proper way to respond to a motion to compel
discovery of documents when a claim of privilege is made. When it
is not unduly burdensome or inconvenient to do so, copies of the
documents should be produced with the portion for which a
"privilege" is claimed being "blacked out" or otherwise removed
from what is provided to the requesting party. At the same time,
an unredacted copy should be provided to the Court for "in camera"
inspection. This would allow the court to verify that the removed

material was indeed privileged. Otherwise, it is impossible for
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the requesting party to verify that information or documents being
withheld are subject to a valid claim of privilege. In certain
cases the court may also consider appointing a discovery master for
the purpose of confirming that only truly privileged material is
being withheld.

POINT VI

THE UNDISPUTED FACTS ESTABLISH THAT DEFENDANT
WAS GUILTY OF CONSTRUCTIVE FRAUD

When Mr. Bennett, while acting for Mr. Hughes, directed
Allstate to include the PIP amount into the final settlement so
that an attorney’s contingent fee could be taken on those sums, he
performed an action that worked to the benefit of Mr. Hughes and to
the detriment of Mr. Hughes’ <client, Maxcine Archuleta.
Unfortunately, we will never know how often this sad event occurs
and is never caught or complained of. In its ethics opinion #114,
the Utah State Bar has recognized this scenario as a continuing
problem (R. at 586-91). To this date, Mr. Hughes sees nothing
wrong with this type of activity. Perhaps that is because he has
done the same thing many times in the past. Perhaps it is still
being done. This case presents a classic opportunity for this
Court to place some teeth into the ethics opinion against
collecting contingent fees on PIP amounts. The legal mechanism of
constructive fraud is already in place and must be applied to the
facts presented here.

In circumstances where a defendant exercises extraordinary
influence over the plaintiff and should be aware of the trust and
confidence placed by the plaintiff on the defendant, the defendant
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is said to be in a "confidential relationship." Blodgett v.

Martsch, 590 P.2d 298 (Utah 1978). 1In these circumstances, the law
recognizes constructive fraud, and if there is found to be the
"slightest crace of undue influence or unfair advantage, redress
will be given to the injured party." Id. at 302. The law presumes
an attorney-client relationship to be just such a confidential
relationship. Id. at 302.

To establish constructive fraud, it 1is not necessary to

establish an actual intent to defraud. Rather, it results from a

breach of the obligation implicit in the relationship. Von Hake v.

Thomas, 705 P.2d 766 (Utah 1985); Harrell v. Branson, 344 So. 2d

604 (Fla. App. 1977). If a confidential relationship exists, any
transaction that benefits the party in whom trust is reposed is
presumed to have been unfair and to have resulted from undue
influence and fraud. Furthermore, the benefitting party bears the

burden of proving that the transaction is fair. Von Hake, supra.

It has been explained by the Utah State Bar’s Ethics Advisory
Opinion Committee that the client must be "[f]Jully informed as to
the degree of risk justifying a contingent fee." Opinion 114 (R.
at 586). The West Virginia Supreme Court of Appeals explained
further that the requirement that a client be fully informed
especially applies to a contingent-fee contract.
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