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IDENTITY OF PARTIES IN BRIEF
For purposes of this Brief and in compliance with URAP 24(d),
Appellants, Kay Gneitting, Kerry Rick Hubble, and Wilderness
Building Systems, Inc. shall be referred to jointly herein as
"Wilderness and Hubble". Appellee, Dennis Vance, shall be

referred to herein as "Vance".

STATEMENT OF JURISDICTION OF THE UTAH COURT OF APPEALS

This appeal was poured-over to the Court of Appeals for

disposition by the Supreme Court on April 19, 1996.

STATEMENT OF DETERMINATIVE STATUTES

Utah Rules of Appellate Procedure 33

Utah Rules of Civil Procedure 59(e)

Utah Rules of Civil Procedure 64D(d)

Utah Rules of Civil Procedure 69

STATEMENT OF ISSUES PRESENTED FOR REVIEW
Taken from the Summary of Argument portion of Wilderness and
Hubble’s Brief (pages 3-4), Wilderness and Hubble appear to be
presenting the following issues for this Court’s review:
1. Was the commission to which Vance was entitled pursuant
to an agreement with Leon and Arlene Robinson ("Robinsons")
"earnings from personal services", thereby making "twenty-five per

centum" of those disposable earnings the maximum amount available

for attachment or garnishment within the meaning of Utah Rules of

Civil Procedure 64(D)?




2. Was the trial court’s order for the disclosure of the
dollar amount of the settlement agreement among Robinsons, Kerry
Rick Hubble, and Wilderness Building Systems, Inc., in camera, in
chambers to Vance’s counsel, proper?

3. Did the trial court appropriately enter a judgment in
favor of Dennis Vance for $12,751.08?

Other matters creep into Wilderness and Hubble’s Brief and

are addressed in the body of Vance’s Brief.

STANDARD OF REVIEW

The standard of review is correctness, without deference to

the trial court.

STATEMENT OF MATERIAI, FACTS

1. In April of 1992, Vance, entered into an oral agreement
with Robinsons whereby he agreed to personally work with an
attorney retained to represent the Robinsons against Wilderness
and Hubble and to provide that attorney with the facts of which he
was aware to enable the Robinsons to file a lawsuit and, through
his continued aid, obtain a judgment against Wilderness and
Hubble. (Affidavit of Vance, 13, R710)

2. In consideration for his personal services, Vance was to
receive a commission of 40% of the amounts recovered by the
Robinsons after a judgment was entered against Wilderness and
Hubble, less Robinsons’ costs and attorney’s fees. (Response of

Scott Mitchell, attorney for the Robinsons dated April 14, 1995,



R724-725; Affidavit of Vance, 13, R710)

3. Scott Mitchell was retained to represent the interests
of the Robinsons against Wilderness and Hubble and successfully
obtained a judgment against them for $41,364.53 on 30 April, 1993,
and an additional judgment against Wilderness and Hubble for
punitive damages in the amount of $49,560.12 on August 18, 1994.
On that same day a judgment was rendered against Vance and in
favor of Wilderness and Hubble for $24,780.56.

4. On or about the 20th day of September of 1994,
Wilderness and Hubble filed a Motion and a Memorandum in Support
of Motion for an Order of Execution against Vance’s payment

proceeds pursuant to Utah Rules of Civil Procedure 69. (R380-387)

5. As part of that Memorandum, specifically at paragraph 5
thereof, Wilderness and Hubble asserted "that they are entitled to

a garnishment order against any and all sums due Dennis Blaine

Vance from Leon and Arlene Robinson". (R385)
6. On the 20th day of October of 1994, the trial court
signed an Order and Writ of Attachment ("Initial Order") pursuant

to Rule 69 of the Utah Rules of Civil Procedure. (R423-425)

7. The Initial Order instructed the:

"Sheriff or Constable of Salt Lake County . . . to
collect the judgment, with costs, interest, and fees,
and to sell enough of Third Party Defendant’s [Vance’'s]
non-exempt personal property, including but not limited
to any and all sums due and owing by Leon and Arlene
Robinson to said Third Party Defendant, Dennis Blaine
Vance . . ." (R424)

8. On the 17th day of February of 1995, an Application for

Writ of Garnishment was filed to garnish amounts owed by the



Robinsons to Vance, and the court issued an Order of Attachment.
(R655-656 and Wilderness and Hubble’s Brief 93 at page 1)

9. On or about the 13th day of March, 1995, the trial court
signed an Amended Order ("Amended Order") pursuant to Rule 69 of

the Utah Rules of Civil Procedure. (R658-660)

10. The Amended Order signed, pursuant to the old Rule 69(0)

(now 69(s)) of the Utah Rules of Civil Procedure, ordered that:

"any and all sums due and owing by Plaintiffs Leon and
Arlene Robinson to Third Party Defendant, Dennis Blaine
Vance are attached and shall be applied towards
satisfaction of the Third Party Plaintiff’s judgments
against Third Party Defendant". (R659-660)

The Amended Order made no reference to non-exempt property as had
been properly noted in the Initial Order. (See Fact #7)
11. Rule 69(0o) URCP, (now 69(s) which was in effect at the
time of the court’s order), grants courts only the right to:
"order any property of the judgment debtor, not exempt
from execution, in possession of the judgment debtor or
any other person, or due to the judgment debtor, to be

applied toward satisfaction of the judgment". (URCP
69(s), emphasis added)

12. At the time the Amended Order was signed, only the
proceeds from an earlier garnishment against the Robinsons
received from West One Bank were in the possession of the
Robinsons and none of the amounts which were transferred or
credited for the personal services of Vance, apparently on March
16, 1995, were in the possession of the Robinsons. (Uncontroverted
Fact #9 from Vance'’'s Memorandum in Support of Claim for Exemption,
R688; See responsive Memorandum in Opposition filed by Wilderness

and Hubble R726-736)



13. At no time have any of the proceeds to which Vance is
entitled from the Robinsons pursuant to the agreement for personal
services been in Vance’s possession. (Uncontroverted Fact #10 from
Vance's Memorandum in Support of Claim for Exemption, R688; See
responsive Memorandum in Opposition filed by Wilderness and Hubble
R726-736; See also uncontroverted Affidavit of Vance dated April
11, 1995, 91 6, R709-711)

14. The amount due and owing Vance from the Robinsons was
based solely upon a contract for personal services between Vance
and the Robinsons wherein Vance was to receive 40% of all amounts
recovered by the Robinsons as Plaintiffs and against Wilderness
and Hubble, less attorney’s fees and costs. (See admission of
Robinsons in their "Response to Claim of Exemption on Behalf of
Dennis Vance" filed by Scott B. Mitchell, attorney for the
Robinsons on April 14, 1995, R724-725; See also Affidavit of
Vance dated April 11, 1995, R709-711)

15. Vance performed all services necessary in order to
enable the Robinsons to recover a judgment against Wilderness and
Hubble. (Uncontroverted Fact #12 from Vance's Memorandum in
Support of Claim for Exemption, R689; See responsive Memorandum
in Opposition filed by Wilderness and Hubble R726-236; See also
uncontroverted Affidavit of Vance dated April 11, 1995, 1 5, R709-
711)

16. On or about the 16th day of March, 1995, on the eve of
foreclosure of assets of Wilderness and Hubble, Wilderness and

Hubble and Robinsons entered into a Stipulated Settlement



Agreement, designed to be confidential in nature, wherein the
total judgment was deemed satisfied. (See Wilderness and Hubble's
Brief, 18 at page 8 and Exhibit D attached to that Brief)

17. Funds to which Vance would otherwise have been entitled
under his agreement with the Robinsons were retained by Wilderness
and Hubble as an offset under the apparent authority of the
Amended Order and were never delivered to the Robinsons or Vance.
(Uncontroverted Fact #14 from Vance's Memorandum in Support of
Claim for Exemption, R689; See responsive Memorandum 1in
Opposition filed by Wilderness and Hubble R726-736)

18. Rule 69(g), Utah Rules of Civil Procedure (as amended

effective January 1, 1995) requires that at the time a Writ of
Execution is issued, the clerk shall attach to the writ a notice
of execution and exemptions and a right to a hearing and two
copies of an application by which the judgment debtor may request
a hearing. (URCP 69(g))

19. No such notice was ever given to the judgment debtor,
Dennis Vance. (Uncontroverted Fact #16 from Vance's Memorandum in
Support of Claim for Exemption, R689; See responsive Memorandum
in Opposition filed by Wilderness and Hubble, R726-736; See also
the file reflecting no notice.)

20. Section 69(h), Utah Rules of Civil Procedure (as amended
effective January 1, 1995), states that "the judgment debtor
. may request a hearing to claim any exemption to the execution".
(URCP 69(h))

21. Vance complied with that provision and filed a Request



for Hearing on the 6th day of April, 1995. That action began this
matter now under appeal. (See Request for Hearing R712-713)

22. On April 14, 1995, the trial court initiated a telephone
conference call with counsel for Wilderness and Hubble and Vance
and memorialized the substance thereof in a Minute Entry which

reads:

Telephone call with court, Kent Christiansen & Jeff

Swinton. Counsel agree there is a dispute as to the law

and enter a stipulation that third-party plaintiff’s

(sic) to respond by 04-24-95 to initial third-party

memorandum and answer by 04-28-95. The court will then

rule in the law and the parties will determine if an

evidentiary hearing is necessary. (R723 and a copy

attached to this Brief as Exhibit "A")

23. On May 2, 1995, counsel for Vance filed a Notice to
Submit for Decision requesting that the court act upon the
memoranda filed. Vance, as the only party having requested a
hearing, had effectively withdrawn that request by filing the
Notice to Submit. Copies were sent to opposing counsel. A copy
of the Notice to Submit is attached hereto as Exhibit "B" (R835-
837)

24. No objection to the Notice to Submit was made nor was a
request for a hearing filed by either counsel for Wilderness and
Hubble or counsel for Robinsons. (See file)

25. Six weeks later, on June 19, 1995, the court, having
received no objections or further requests from counsel, initiated
a conference call among all three counsel to announce its
decision. The court memorialized the call with a Minute Entry
which reads:

Telephone conference with court, Jeff Swinton, Kent

7



Christiansen and Scott Mitchell. Motion for claim

exemption of Dennis Vance is granted. Costs and

attorney fees must come off on his portion and the
attorney’s (sic) are to work out the money amount.

(R840, Exhibit "E" to Wilderness and Hubble's Brief)

26. A copy of an Order was circulated among counsel on June
19, 1995. No objections were filed, and three weeks later, on
July 10, 1995, the Order was signed and entered by the court
("July Order"). A copy of the July Order is attached as Exhibit
"F" to Wilderness and Hubble’s Brief. (R841-843)

27. The July Order resolved all 1legal issues and
specifically created a self-effectuating formula for determining
the exemption to which Vance was entitled, requiring that the
parties "attempt to determine, agree and divide among themselves
the amounts to be paid to or retained by each, Robinsons, Vance,
and Hubble." (Exhibit "F" to Wilderness and Hubble's Brief and
R842)

28. The trial court anticipated the cooperation of the
parties and did not provide for any additional court involvement,
having instructed the parties to complete the calculations without
court participation. (R841-843)

29. The July Order was a final order.

30. No appeal was taken from the July Order within 30 days
of its entry and Wilderness and Hubble’s rights to appeal expired
on August 11, 1995. (See file)

31. Failing to receive the ordered cooperation from

Wilderness and Hubble, Vance sought the trial court’s supplemental

post-judgment assistance. Vance filed a document on August 17,



1995, entitled "Request for Compliance Order and Determination of
Accounting to Fix Exemption for Vance" which sought to have the
trial court enforce compliance with its final July Order
("Supplemental Request"). A copy of the Supplemental Request is
attached hereto as Exhibit "C". (R844-854)

32. On September 7, 1995, Scott Mitchell, counsel for
Robinsons, responded to the Supplemental Request indicating that,
Plaintiffs represent that they are ready, willing and
able to provide the requested information in accordance

with the order to the Court
Counsel also clarified the amount of attorney’s fees and costs
actually received by him and his clients and the amount retained
by Vance. (R859-860)

33. On September 5, 1995, counsel for Wilderness and Hubble
responded to the Supplemental Request by stating that they

...would propose to the Court that the terms and

conditions of the settlement agreement be disclosed to

the Court, in camera, and that the Court render its

decision as to what, if any amounts, are due Third-Party

Defendant Vance; thus preserving the confidentiality of

the Wilderness Building Systems, Hubble and Robinsons’

settlement agreement. (R857)

34. Acting on the expressed willingness and suggestion of
Wilderness and Hubble, on October 12, 1995, the court invited all
three counsel into chambers to have Wilderness and Hubble, in
camera, disclose the dollar amount of the confidential settlement
agreement so the parties could calculate the amount of the
exemption as set forth in the final July Order. (See Notice dated

25 September 1995, R876)

35. As is noted in the Minute Entry of that in-chambers



hearing, "The parties agreed on formula, and judgments were
determined." Counsel for Vance was instructed to prepare an order
to document the agreement reached among the parties in the
presence of the trial court. (See Minute Entry of 12 October,
1995, attached hereto as Exhibit "D"; R878)

36. Counsel for Vance prepared the document on October 12,
1995, and entitled it "Judgment on Claim of Dennis Vance"
("Supplement Order"), a copy of which is attached hereto as
Exhibit "E" and sent copies to other counsel via facsimile on that
day. It was signed and entered twelve days later, on October 24,
1995, without objection. (R879-881)

37. On October 27, 1995, the Notice of Appeal was filed,
referencing only the court’s order "entered in this matter on
October 24, 1995". (R883-884)

38. On December 11, 1995, Vance filed a Motion for Summary

Disposition which included a request under Rule 33, URAP, that

this Court determine that this appeal is frivolous, taken for
delay, and interposed for an improper purpose such as to harass
and cause needless increase in the cost of litigation. Ruling on
that Motion was deferred. (See file)

39. Vance, is a debt collector by profession and his income
is generated from commissions or percentage payments from amounts

he personally collects for his clients. (Vance Affidavit, 12,

page 2, R709)
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SUMMARY OF ARGUMENT

Vance first argues that this Court has no jurisdiction over
the trial court’s order of July 10th which was not appealed until
October 27, 1995. The July Order was a "final order" requiring no
further intervention by the court. Further aid was sought only
because of Wilderness and Hubble’s lack of cooperation. That
resulted in a supplemental judgment issued by the court on October
24, 1996. Therefore, the appeal was not timely filed.

Vance, a debt collector by profession, entered into an oral
contract with the Robinsons to aid in the collection of a claim
they had against Wilderness and Hubble. Vance was to receive 40%
of all amounts recovered from Wilderness and Hubble, less the
Robinsons’ attorney’s fees and costs. A judgment was obtained
against Wilderness and Hubble and collected by Robinsons. A
judgment was also rendered against Vance and collection efforts of
Wilderness and Hubble through attempted garnishment and ultimately
a court ordered equivalent of garnishment in the form of an order
of attachment on the commission owed to Vance and held by or due
to be paid to Robinsons from Wilderness and Hubble, without
consideration of Vance’s statutory exemption, resulted in this
action.

Wilderness and Hubble argue that there was no commission
agreement. Vance disagrees, and for good and substantiated
reason. He <cites references to the record showing the
understanding of all of the parties to the terms of that

agreement.
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Vance argues that the money to which he is entitled, is
"earnings for personal services", thereby subject to the

protection afforded by Utah Rules of C(Civil Procedure

64D(d) (viii)(A) which provides that the maximum amount of his
disposable earnings available for attachment or garnishment is
twenty-five per centum of his disposable earnings.

Wilderness and Hubble waived any rights they had for an
evidentiary hearing on the exemption issue; they participated in
two conference calls with the court and never sought more. After
the court’s ruling, Wilderness and Hubble accepted the actions
taken by the trial court without objection, until this appeal.

Finally, Wilderness and Hubble argue that Vance should not be
entitled to retain anything at all while at the same time
forgetting that the court found Wilderness and Hubble liable for
punitive damages in light of their dealings with the Robinsons.
Vance argues that those demanding equity from a Court must have

clean hands themselves.

ARGUMENT

I. THIS COURT HAS NO JURISDICTION OVER THE ORDERS SUBMITTED
FOR REVIEW

Wilderness and Hubble’s appeal focuses on the July Order.
The July Order was a final order requiring no further intervention
by the trial court. No appeal was timely taken and this Court
therefore has no jurisdiction to hear it now. By the time it

became apparent to Vance that Wilderness and Hubble would not

12



voluntarily cooperate with the July Order, the time for appealing
the July Order had expired. Vance was required to seek post-
judgment help from the trial court which resulted in the
Supplemental Order from which Wilderness and Hubble have appealed.

By this appeal, Wilderness and Hubble are seeking only to
further delay the obligation to return to Vance the money
Wilderness and Hubble wrongfully withheld, which was always exempt
from execution in March of 1995. They are also attempting to
force Vance to exhaust any hope of personal recovery through his
required payment of attorney’s fees to lay claim to his statutory
exemption.

By their contempt of the July Order, Wilderness and Hubble
are now seeking to wrongfully and belatedly capitalize on the
supplemental involvement of the trial court which they,
themselves, forced upon Vance. They failed to timely appeal the
final July Order and are now seeking a second bite of the apple by
asking this Court to integrate that July Order with the
Supplemental Order.

In the case of Wheelwright v. Roman, 165 P. 513, 514 (Utah

1917) the Utah State Supreme Court was asked to interpret the
finality of a judgment which declared:

.that the deceased was the owner of all of said real
estate at the time of her death, that at said time she
also was the owner of all of the notes and mortgages,
and that the defendant surrender all of said notes and
mortgages to the plaintiff, as administratrix of said
estate, and to account to her for any interest he had
theretofore collected and for the rents and profits
derived by him from said real estate since the death of
the decedent. (Emphasis added)

13



On that occasion, the Court found at 517:

Plaintiff’s counsel further contend that, in view that
the judgment requires an accounting to be made by the
defendant, for that reason the judgment is not final,

and hence not appealable. The contention is not
tenable. What is required from the defendant is a part
of the final judgment. . . The mere fact that the

defendant is ordered to deliver the property to the
plaintiff and to account to her for the interest that he
may have collected on the notes and mortgages, etc.,
does not affect the finality of the judgment. (Emphasis
added)

The Wheelwright analysis parallels the facts of this case.

What was required of the parties in this action--to sit down and
determine among themselves how the money should be divided--was "a

part of the final judgment". In the Wheelwright case, accounting

"for any interest he had theretofore collected and for the rents
and profits derived by him from said real estate since the death
of the decedent" clearly required some analysis and discussion
among the parties but was not contemplated to have involved the
court. Based upon that, the 1917 order was final. In like
manner, the July Order in this case was final and the right to
appeal could not be extended by the intentional failure on the
part of Wilderness and Hubble to comply with the ministerial
functions the trial court delegated to the parties and their
counsel.

Although what remained to be done by the parties in our case
was not technically an "accounting", there are cases in Utah which
may be viewed as similar to this in that they address
circumstances where an accounting remained to be provided. Some

have found that the order appealed from is interlocutory. Those

14



cases include, however, either one or both of the following
elements not found in our case. Either they are actions wherein
an accounting is a part of the actual relief being sought (See

Meagher v. Equity Oil Company, 299 P.2d 827 (Utah 1956)); or, it

is anticipated at the time of the order that the court’s
subsequent involvement or later determination will be required

(See Olson v. Salt Lake City Sch. Dist., 724 P.2d 960 (Utah

1986)).

Vance did not seek an accounting, only a determination of his
entitlement to an exemption and the court granted that request.
Further, the court asked the parties to calculate the numbers
among themselves with no reference to or anticipation of any later
court determination. The court’s later involvement was not the
result of unfinished work by the court, but of contempt of the
court’s July Order by Wilderness and Hubble. Ultimately

Wilderness and Hubble volunteered to provide the information, in

camera, and the court granted that request in October, 1995.
Even in the Meagher case cited above, the court held at 831
that although the portion of the order dealing with the requested

accounting was viewed as interlocutory, "the judgment is final

insofar as it determines the rights of the parties hereto in the

Sheridan lease." Utah follows the general rule nationally, and

the Meagher case, supra, is cited for that proposition in 3 ALR 2d

342, later Case Service at page 300. The general proposition

noted at 346 in the body of the annotation which reads:

most courts recognize the general rule that
flnallty for purposes of appeal is not necessarily

15



destroyed by reason of a provision for future

accounting. The determinative factor is whether the

equities have been finally adjudicated or the rights of

the parties ascertained and finally determined.

Therefore, the determination in the July Order that Vance's
commission under his agreement with the Robinsons is earnings from
personal services and that the maximum amount of his disposable
earnings available for attachment or garnishment is twenty-five
per centum of his disposable earnings is fixed, final, and no
longer subject to appeal. (See URCP 64D(d)(viii)(A)) The time for
appealing the July Order passed without an extension sought or
granted.

The July Order went even further than ruling on the
substantive legal issue. It went into some detail to set forth
the formula under which the numbers could be determined among the
parties. It required the deduction of all amounts owed back to
the Robinsons by Vance for their attorney’s fees and costs under
their agreement and it further required that Vance’s aggregate
disposable earnings available for attachment or garnishment be
"calculated in accordance with this order under Rule 64D (d)
(viii) (A), URCP."

The ALR citation, supra, at 373-374 addresses circumstances
where the order fixes the principles under which the account is to
be taken. There appears to be no Utah case on point and the ALR
citation notes that most of the cases on that point have arisen in
Illinois where it has generally been held that

"a decree which determines the equities in controversy

is final for purposes of appeal, where it fixes the
rules and principles upon which the account is to be
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made." (Emphasis added)

If Wilderness and Hubble had felt that the July Order was
confusing or required further <clarification for its proper
interpretation, Wilderness and Hubble could and should have filed
a Motion to alter or amend the judgment under Rule 59(e), Utah
Rules of Civil Procedure within 10 days after the entry of the
judgment. They did not. They could have appealed it within 30
days after the entry of judgment. They did not. Now they are
essentially seeking a retroactive extension of time to appeal the
July Order. It is not warranted in the law.

The Supplemental Order was a post-judgment matter not
originally contemplated by the July Order and was necessitated by
the intentional disregard of the July Order by Wilderness and
Hubble. The Supplemental Order, although titled as a Judgment to
give it legal teeth, was merely the written representation of an
agreement among counsel voluntarily entered into in the presence
of the trial judge. There is nothing from which to draw
objection. Again, if Wilderness and Hubble had felt that the
Supplemental Order was confusing or required further clarification
for its proper interpretation, Wilderness and Hubble could and

should have filed a Motion to alter or amend the judgment under

Rule 59(e), Utah Rules of Civil Procedure within 10 days after the
entry of the judgment. They did not. They have now cast the

burden upon this Court.
Counsel for Wilderness and Hubble now complains that the

court should not have compelled Wilderness and Hubble’s counsel to

17



disclose any information relating to the "confidential" settlement
agreement between Wilderness and Hubble and Robinsons. He seems
to have forgotten his own words written on September 5, 1995,
wherein he responded to the Supplemental Request with a court-
filed document stating that his clients...

...would propose to the Court that the terms and

conditions of the settlement agreement be disclosed to

the Court in camera, and that the Court render its

decision as to what, if any amounts, are due Third-Party

Defendant Vance; thus preserving the confidentiality of

the Wilderness Building Systems, Hubble and Robinsons’

settlement agreement. (R857)

His request became the court’s command. An "in camera"
meeting was scheduled by the court. Counsel for Wilderness and
Hubble then sat in that meeting with the other attorneys in this
case on October 12, 1995. There is no <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>