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IN THE 

SUPREME COURT 
OF THE 

STATE OF UTAH 
STATE OF UTAH, 

Plaintiff-Respondent, 

vs. Case No. 

CHARLES ALLEN McCARTHY, 
Defendant-Appellant. 

BRIEF OF RESPONDENT 

12260 

STATEMENT OF THE NATURE OF THE CASE 

This is an appeal from a conviction for attempted 
grand larceny and the S•'.:mtence imposed thereon in the 
Third Judicial District Court, in and for Salt Lake County, 
State of Utah. 

DISPOSITION IN LOWER COURT 

The jury found the defendant guilty of attempted 
grand larceny. He was sentenced to the Utah State Prison 
for an indeterminate term as provided by law. 

RELIEF SOUGHT ON APPEAL 

The respondent submits that the judgment of the lower 
court should be affirmed. 

STATEMENT OF FACTS 

Respondent submits to the statement of facts as stated 
by appellant with the addition of th.e following facts. 
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The jury was instructed as to the elements of crime 
for grand larceny, attempted grand larceny, petty lar. 
ceny as well as lesser and included offenses (Instruction 
7-11, 20). 

~ 

I 
I 

The jury was instructed as to the possibility of 
1 

lesser crimes, to-wit: attempted grand larceny, petty lar- ; 
ceny, lesser and included offonses or not guilty. Therefore, 
there were, at a minimum, five possible verdicts presented 
to the jury for consideration. There was ample evidence 
at trial to show that the value of the property stolen was 
in excess of $50.00. In fact, several reliable estimates of ' 

i 
the nineteen stolen hams placed the value in excess of 
$90.00. 

Evidence was presented at trial which linked the appel· 
lant to the individual caught with the nineteen hams. Since 
"the other individual" had left the store with the hams, 
there was reasonable proof to sustain a conviction against 
that individual for grand larceny. As it was stated at 
trial, both men were seen placing hams in boxes. Ample 
issues of fact were raised that McCarthy might be involved 
as a principle to the crime of grand larceny as well as petty 
larceny. 

ARGUMENT 

POINT I. 

NO ERROR WAS MADE IN REFUSING TO IN-
STRUCT THE JURY ON DEFENDANT'S 
THEORY OF THE CASE IN REGARD TO SUB-
MISSION OF A LESSER JURY VERDICT. 
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The appellant argues that the trial court failed to prop-
erly instruct the jury because there was no instruction con-
cerning the lesser offense of attempted petty larceny. Ap-
pellant therefore contends that this prejudicially limited 
thP- jury's v0erdict-rendering powers. Appellant cites State 
v. Gillian, 23 U. 2d 372 ( 1970), in which the court set the 
standard that "if any reasonable view of the evidence" 
would support the lesser verdict of attempted petty larceny, 
it should be included in the instructions. 

The Judge instructed the jury that before the defen-
dants could be convicted of grand larceny or attempted 
grand larceny, the jury must be convinced beyond a reason-
able doubt that certain property valued in excess of $50.00 
had been taken, or an attempt made. If the value did not ex-
ceed $'50.00, then they must find defendant guilty of petty 
larceny or lesser and included offenses, or not guilty. All 
feasibl·e theories of the case were left open to the jury for 
deliberation in the alleged crime, and the State feels there 
was no abuse of the trial court's discretion in submitting 
its jury instructions as it did. 

'The information charged the appellant with the crime 
of grand larceny as follows : 

"That on or about the 30th day of September, 
1969 in Salt Lake County, State of Utah, the said 

' Charles Allen McCarthy stole personal property hav-
ing a value in excess of $50.00 lawful money of the 
United States from Smith's Food King, a corpora-
tion." 

The valu·e of the property mentioned in the information was 
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described several times in the evidence. The jury had to 
decide whether or not the property taken was in exo:ss of 
$50.00, as well as whether the appellant took such property. 

Authorities generally agree that where parties request 
jury instructions upon their theory of the case, the comts 
should allow such instructions where there is reasonable 
and substantial evidence to justify giving such an instruc· 
tion. State v. Gillian, 23 U. 2d 372 ( 1970); State v. John-
son, 112 Utah 130 (1947); State v. Newton, 105 Utah 561 
(1943). 

The State recognizes that under State v. Hymas, 64 
Utah 285 ( 1924) and State v. Gillian, supra, it is "a 
delicate matter for a trial court to withhold" jury instruc· 
tions of a lesser included offense, and the court may only , 
do so in "clear cas·es." The State contends that this is a 
"clear case" and clearly distinguishable from Gillian. 

Unlike the case at bar, in State v. Gillian, supra, 

the jury was given only two alternatives to convic· 
tion, guilty of the greater offens·e, murder, or not guilty. 
Due to the ramifications surrounding the nature of the 
offense, serious questions were raised as to the appropriate 
jury instructions regarding the degree of murder com· 

mitted. 

But, again, only two possible verdicts were given in 
the instructions and the Utah Supreme Court held: 

" ... From what we have just stated abo,·e it 
will be seen that we do not analyze this case \vhere 
under reasonable view of the evidence the defendant 
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must be found guilty either of the greater offense, 
or not guilty, and we therefore conclude that the 
instructions on the lesser offenses should have been 
giv0en." Id. at 377. 

Again, it must be stressed to this Court that McCarthy had 
four possible verdicts submitted to the jury. If the jury 
had believed that a lesser crime had been committed, they 
could have found the defendant guilty of "the lesser offense 
of petty larceny or not guilty" (Instructions 7-10, 20). 
How.ever, they found the defendant guilty of attempted 
grand larceny because they felt the facts of the case war-
ranted such. There were therefore no reversible •errors 
present in the matters for their deliberation. 

The Court in State v. Gallegos, 16 Utah 2d 102 ( 1964), 
a recent murder case, found: 

"Under ordinary factual situations, where a 
jury finds the defendant guilty of a greater offense, 
the giving of an erron·eous instruction on a lesser 
offense is not prejudicial. If the jury were con-
vinced from the evidence beyond a reasonable doubt 
that defendants wer•e guilty of second degree mur-
der, the failure to spell out in detail the required in-
tentions for voluntary manslaughter could not rea-
sonably influence the decision." Id. at 105. 

The Court goes on to say : 

"Further, here there was practically no evi-
dence of any such quarrel or heat of passion as dis-
tinguished from first or second degree murder, 
which requires premeditated planning." Id. at 105. 

Likewise, respondent submits that no •evidence was 
presented at trial to show that defendant was in any way 
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predisposed to commit the lesser offense. From the facts 
of the case as expressed in Utah Code Ann. § 76-1-20 
(1953), there existed in the offense committed by appellant 
"a union or joint operation of the act and the intent" to 
commit the crime of grand larceny, and app.ellant was, at 
the very least, a principle to the crime of grand larceny 
which would make him guilty equally with the individual 
in whose possession the hams were later found. Utah Code 
Ann. § 76-1-44 (1953). Respondent contends that evidence 
was overwhelmingly pres-ent, including the testimony of eye 
witnesses, to sustain a conviction of grand larceny and the 
lesser final verdict of attempted grand larceny. 

In what is perhaps a clearer illustration of the harm-
less nature of an ·erroneous instruction on a lesser offense, 
this Court has held that where the jury found a defendant 
guilty of first degree murder, an unnecessary instruction 
defining second degree murder improperly was not harmful 
to defendant. State v. Roedl, 107 Utah 538 (1945); People 
v. Sanchez, 20 Cal. 2d 560 (1947); State v. Spencer, 186 
Kansas 298 (1960). Similarly, the Washington Courts have 
said that an .erroneous instruction on second degree murder 
is not prejudicial error to a defendant convicted of first 
degree murder. State v. Harris, 62 Wash. 2d 858 (1963). 

The requirement for valuation in excess of $50.00 was 
given in all three v·erdict instructions. Instruction No. 10 
defines this valuation as follows: 

"Value as applied to this case means the reason-
able market value or in other words the price a 
willing buyer would be willing to pay and the price 
at which a willing seller would be willing to sell the 
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item in question. Neither the retail or wholesale 
price nor the owner's estimate of value are con-
clusive evidence of the market value, but they are 
factors which may be considered by you in determin-
ing the mark.et value of the property in question. 
However, the burden rests on the State to prove 
to your satisfaction and beyond a reasonable doubt 
the reasonable market value of the question items." 
(Instruction No. 10.) 

Adequate instruction was given to the issue of aiding 
and abetting a criminal act and more than substantial evi-
dence was presented at trial to prove beyond a reasonable 
doubt that McCarthy was a principle to the greater crime of 
grand larceny even if only directly in possession of four 
hams at the time apprehended. 

Instruction No. 20 stated the following: 

"Your verdict in this case must be: Guilty of 
Grand Larceny, as charged in information, or guilty 
of grand larceny or guilty of petit larceny, lesser 
and included offenses, or not guilty; as your delib-
eration may result." 

The jury could have found the defendant guilty of 
petty larceny had it felt a lesser offense had been com-
mitted. No questions regarding the valuation of the prop-
erty stolen nor v·erdicts of lesser offenses were decided as 
a matter of law. All such questions were reasonably sub-
mitted to the jury for their determination and the verdicts 
were reasonably submitted in light of the ·evidence pre-
sented. Therefore, defendant's belief that there was re-
versible ·error because he feels that the reasonable view of 
this evidence would support the lesser verdict of attempted 
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petty larceny is completely without merit. By no stretch 
of the imagination can the facts of this case support a lesser 
verdict than that rendered by the trial at trial court level. 

Defense counsel failed to present evidence at trial to 
r·2fute the state's proof as to the value of stolen property, 
but the jury, in weighing the evidence along with other 
issues presented, found the defendant guilty of attempted 
grand larceny although they had also be2n instructed as to 
the elements of petty larceny or not guilty had said evidence 
warranted such findings. 

Respondent agrees with this court in its op1mon in 
Bouden v. Denver Rio Grande R. R., 3 Utah 2d 444 (1955) 
as it states: 

"The right of a jury trial is so fundamental 
and sacred to the citizen that it should be jealously 
guarded by the courts. But once having been granted 
such right and verdict render·2d, it should not be 
regarded lightly nor overturned without good and 
sufficient reason; nor should a judgment be dis-
turbed merely because of error. Only when them 
is both substantial and prejudicial error, and when 
there is reasonable likelihood that the result would 
have b2en different without it, should error be re-
garded as ;;;ufficient to upset a judgment or grant 
a new trial." Id. at 444. 

Appellant has failed to show that inclusion of his jury 
instruction on attempted petty larceny would in all reason-
able likelihood have changed the verdict of the jury, es-
pecially in lieu of the lesser included verdicts presented for 
jury deliberation and refus.2d. 
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CONCLUSION 

In summary, respondent urges this Court to affirm the 
jury verdict and conviction for attempted grand larceny as 
provided by statute in Utah Code Ann. § 76-1...:30 (1953) and 
Utah Cod.e Ann. § 76-38-1 (1953). 

Respectfully submitted, 

VERNON B. ROMNEY 
Attorney General 
LAURENN. BEASLEY 
Chief Assistant Attorney General 

Attorneys for Respondent 
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