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Plaintiff-Respondent, 

vs. 

WALTER T. STEWART, et al., 

Defendant-Appellant, 

Case No. 14285 

APPELLANT'S PETITION FOR REHEARING 

Appeal from the Judgment of the Fourth Judicial 

Court of the State of Utah, in and for Utah County 

The Honorable Allen B. Sorenson, Judge 

Walter T. Stewart, pro se 
RFD #2, Box 199 
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Defendant-Appellant 

Richard Richards 
570 28th Street 
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IN THE SUPREME COURT OF THE STATE OF UTAH 

Case No- 14285 

GARY J. WITHERSPOON, 

Plaintiff-Respondent, 

vs. 

WALTER T. STEWART, et al., 

Defendant-Appellant. 

APPELLANT'S PETITION FOR REHEARING 

Defendant-Appellant respectfully petitions the Court for a 

rehearing of the appeal for the grounds and reasons that the 

opinion of the Court herein is expressly based upon two inaccurate 

interpretations of Utah law, i.e., the Court's opinion is based on 

an incorrect reading of the Utah Livestock Brand and Anti-Theft 

Act, and upon an erroneous notion of the nature and function of a 

brand certificate. 

ARGUMENT 

POINT I 

THE COURT'S INTERPRETATION OF SECTION 4-13-17 UTAH CODE 
ANNOTATED IS CONTRARY TO THE EXPRESS WORDING OF THE STATUTE 

The key issue of this case is whether the bill of sale was 

legally sufficient to convey title to the cattle. In setting 

forth the requisite elements of a valid bill of sale, the opinion 

of the Court stated that the bill of sale must provide proof of 

ownership; 

Title 4-13-17 provides that upon sale of livestock, its 
delivery shall be accompanied by a written bill of sale, 
describing each animal, . . . proof of ownership of 
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anyone from whom it was acquired and the time of 
possession thereof. (emphasis added) 

This statement is incorrect. On the contrary, after the 

elements of a bill of sale are set forth, the statute provides 

that the Seller shall provide proof of ownership. 

. . . provided, that any person so selling or transferring 
title to said livestock which are branded and marked with 
any brand and mark not the recorded brand and mark of the 
person selling, shall provide proof of ownership from whom 
the livestock was purchased and the length of time held in 
his possession, (emphasis added) 4-13-17 Utah Code Ann. 
§4-13-17 (1953) 

This error affected the outcome of the case in that proof of 

ownership was furnished by the seller as shown by the following 

facts: 

Appellant went to the corral where the branded cattle were 

shown by the Respondents representative. At this time, before 

any cash had changed hands, Appellant's seller, Deseret Distri­

buting Company presented him its bill of sale which contained all 

of the requirements of a bill of sale in Utah, and displayed 

proof of purchase from American Federal Company by displaying a 

copy of its bill of sale from Respondent Witherspoon. Moreover, 

Appellant received further assurance from Seth McPherson who was 

feeding the cattle while the Appellant was there. McPherson 

showed how to load the cattle, offered to help do so, and stated 

that they would be alright there for a week or so. After this 

visit Appellant paid market price, i.e., 50 cents per pound for 

the steer feeders and 47 cents per pound for the heifers. 
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If the Appellant was the innocent vict im of a con game as 

intimated by 1: ** :::-* it ±s important co determine wheii uficiL 

con game began. 

The facts of the case show that Witherspoon sold the cattl e 

t wo days before checking with the bank to see I f they were good. 

back, and also received from Yeck, either at that time or later, 

$1 500.00 cash which he cal 1 s "earnest money." ( Al though Appellant 

was ever offered or received by Appellant toward his $8500.00 

1oss,) 

l n Nelson v . Lewis, Si P,,!d 81J ilKam IMij-tiji Nelson had sulci 

a span of mules to a buyer who gave a bad check to r them. S e l l e r 

helped !l,o . - : -

Lewis.. The tirst seller sueci defendant _~wir r-:r aamages alleging 

conversi on of the mules. Therein the Kansas Supreme Court held: 

Title and possession passed to the buyer, notwithstanding 
the fact the buyer obtained the mules through gross fraud, 
and a third person who subsequently purchased the mules from 
the buyer for value, without notice of the fraud, was not 
guilty of conversion." 

Witherspoon notified the Utah County Sheriff's office, the 

Utah Highway Patrol, the Utah County Attorney's office, and 

the First Security Bank. It is I nteresting that Witherspoon is 

from Weber County, Yeck is from Salt Lake County, and the cattle 

*•=.! -mP' ^ ^ ' "OUllt. J til:" , 
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On the other hand, Appellant's good faith is established by 

his cash payment and the fact that about 10 days after the cattle 

were replevied, the cattle were sold at the open cattle auction 

for just under $8,000.00. 

In Pugh v. Stratton, 450 P.2d 463, the Utah Supreme Court 

stated: 

"Between two innocent parties the one must suffer who 
gave possession to the dealer." 

In the opinion rendered by the Court herein, it would appear 

that the Court understood that Stewart purchased the cattle from 

Yeck and others. This is not the case. Appellant has never seen 

Yeck. It was Witherspoon who met with Yeck and sold and delivered 

the cattle to him. 

The above facts show that adequate proof of ownership was 

shown to Appellant. Utah law does not require the bill of sale to 

show proof of ownership as stated by the Court. As the statute 

provides, evidence of ownership can be supplied by the seller 

as was done in this case. 

POINT II 

THE COURT ERRED IN ITS UNDERSTANDING OF THE PURPOSES 
AND MEANING OF THE STATE BRAND REGISTRATION CERTIFICATE 

In discussing Title 4-13-10 [sic 4-13-11] which provides 

that the brand certificate shall be prima facie evidence of 

ownership of the cattle so branded, the Court stated that it is 

signigicant that this certificate never left the possession of 
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the seller. In so stating, the Court erroneously assumes that 

the brand certificate should «MKL leave the possession of the 

seller and is, therefore, similar to the title certificate on an 

automobile. 

Contrary to the Court's assumption, the obtaining of a brand 

certificate is a one-time affair. An owner of a brand, and thus 

brand certificate, need not own any cattle. The certificate 

itself is in two parts. One is to be placed in the owner's 

files; the other is wallet size to be carried on his person. 

Thus, a buyer may check it to see that the brand on the cattle is 

in fact registered to the seller. The seller never surrenders it 

to the buyer unless he is selling the right to use that particular 

brand. The method of transferring the brand certificate or right 

to use the brand has been established by the legislature. Utah 

Code Ann. §4-3-13 (1953) It was not the intention of the legislature 

to treat a brand certificate like an automobile title certificate. 

A man with 1000 head of cattle would have to have 1000 of these 

certificates. The Court has apparently confused the brand certi­

ficate with the Brand Inspector's certificate. This latter 

certificate is issued by a state brand inspector who checks the 

bill of sale and the brand on the animals and verifies the brand 

with his book of registered brands. It does not become his duty 

to look further into the validity of the sale, and, in the absence 

of any evidence or knowledge that anything is wrong with the bill 
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of sale, or any other wrong doing, he issues his brand inspec­

tion certificate. -

Admittedly the brand certificate is prima facie evidence of 

ownership of the cattle. This means that prima facie case of 

ownership is established if the brand with which the cattle are 

marked is registered in the claimant's name. Utah Code Ann. 

§4-13-11 (1953) This does not mean, however, that the person 

owning the brand will always prevail over his transferee in an 

action for possession of cattle. 

In Howry v. Sigel-Campion Livestock Com'n., 249 P. 658, 

for example, intervenor had offered in evidence a certified copy 

of the stock brand in her name, but the court stated: 

It was prima facie evidence of ownership of the cattle so 
branded. C.L.1921 sec 3126. Such evidence is not conclusive 
(3 C.J.42) for it would result in a strange paralysis of the 
livestock market, if, after the brand has been on the hide 
of an animal, such brand should be taken as a conclusive 
presumption of ownership. If it were so, no branded animal 
could ever be sold. No such absurdity exists in the law. 

Should the Court's decision stand, it would unduly change 

the whole method of cattle buying and selling in Utah and impose 

on the market a system of transferring brand certificates which 

was not condemplated by the legislature. 

The Utah Livestock Brand and Anti-Theft Act does not require 

or anticipate that a seller should ever surrender possession of 

his brand certificate when selling cattle. 
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CONCLUSION 

In the interests of equity and justice, the Court should set 

aside its decision and reverse the decision of the lower court 

and award a judgment in favor of Stewart in the amount of $8500.00 

plus costs. 

Respectfully submitted, 

Walter T. Stewart, pro se 
RFD #2, Box 199 
Spanish Fork, Utah 84660 
Defendant-Appellant 

CERTIFICATE OF MAILING 

I hereby certify that I mailed a true and correct copy of 

the foregoing Petition for Rehearing, postage prepaid, to Mr. 

Richard Richards, Attorney for Plaintiff-Respondent, 670 28th 

Street, Ogden, Utah 84403, this day of July, 1976. 
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