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QUESTIONS PRESENTED FOR REVIEW

Though Salt Lake City has listed five questions with
multiple subgquestions, respondent Hoskings asserts that there are
no questions this Court should consider. The Court of Appeals
decision raises only the following issues for which the standards
for resolution as followed by the Court of Appeals were
established by this Court in its earlier decisions on point.

1. Did Warren Hoskings present a prima facie case of "odd
lot" "permanent total disability" as a result of his industrial
ankle injury and other employability factors as required by the
Workers Compensation Act of Utah (§35-1-67 U.C.A., 1987 Cum.
Supp., Repl. Vol. 4(B) 1974 Ed.) as interpreted in multiple Utah
Appellate Court decisions; and if so,

2. Did Salt Lake City present competent substantive
evidence as opposed to uncorroborated hearsay of "...regular,
dependable work available for [Mr. Hoskings] without the
expectation that he will rely on the sympathy of friends or his

own ‘superhuman efforts’"? Hardman v. Salt Lake City Fleet

Management and Second Injury Fund, 725 P.2d 1323 (Utah 1986) at

1326-1327.
REFERENCE TO THE OPINION ISSUED BY THE COURT OF APPEALS

The Court of Appeals decision is found at Hoskings wv.

Industrial Commission, 291 Adv. Rep. 17 (Utah App. 1996),

P.2d (Utah App. 1996). It is attached hereto in its entirety

as Appendix 1.



STATEMENT OF GROUNDS ON WHICH THE JURISDICTION
OF THE SUPREME COURT IS INVOKED

The Court of Appeals entered its decision in this matter on
May 31, 1996. There was no petition for rehearing filed. No
petition for rehearing was filed by Warren Hoskings.

Respondent agrees that the Supreme Court has discretionary
jurisdiction to grant or deny petitions for writs of certiorari
pursuant to §78-2-2(5) U.C.A. and Rules 45 and 46 Utah Rules of
Appellate Procedure.

Respondent disagrees with Salt Lake City that the Court of
Appeals has incorrectly decided important issues of law which
have not been settled by this Court involving "retirement
benefits to municipal employees" or that the opinion of the Court
of Appeals is in any way in conflict with decisions issued by
this Court.

CONTROLLING PROVISIONS OF STATUTES AND RULES

1. Permanent total disability--Amount of payments--
Vocational rehabilitation--Procedure and Payments, §35-1-67
U.C.A., Replacement Volume 4B 1974 Edition, 1987 Cumulative
Supplement. (See Appendix 2 hereto.)

STATEMENT OF THE CASE

1. Nature of the Case

This matter was before the Court of Appeals by means of
Warren Hoskings’ Petition for Review of an Industrial Commission
Order Granting Salt Lake City’s Motion For Review (R. 211-215 and
Appendix 3 hereto) of an administrative law judge’s Findings of
Fact, Conclusions of Law and Order (R. 148-170 and Appendix 4

2



hereto) granting permanent total disability benefits. (R. 317)
Mr. Hoskings had been a fire fighter for Salt Lake City

Corporation until his retirement September 1, 1988. (R. 318)

2. Course of Proceedings at Industrial Commission.

A. Warren Hoskings filed an Application for Hearing
April 16, 1990, in which he claimed that Salt Lake City

Corporation had refused to pay among other things:

1. Medical expenses;

2. Temporary total disability benefits;
3. Permanent partial disability benefits;
4. Permanent total disability benefits.

B. An evidentiary hearing was conducted on January 8,
1992. (R. 278-372) The administrative law judge referred the
matter to a medical panel in March of 1992. (R. 65-72) The
medical panel report was received by the Industrial Commission on
May 13, 1992. (R. 73-81) ©Neither party objected to the panel
report. The medical panel found that Mr. Hoskings left ankle
injury was caused by the industrial accident, had been getting
progressively worse and resulted in a whole man impairment of 11%
with an additional 4% whole man impairment resulting from prior
industrial injuries. (R. 80-81)

C. On August 3, 1992, the Administrative Law Judge
found Mr. Hoskings tentatively in the "odd-lot" category and
pursuant to §35-1-67 U.C.A. 1985, referred him to the State

Division of Rehabilitation Services (hereinafter "DRS") for



rehabilitation training. (R. 91) DRS found that applicant
Hoskings had cooperated fully and was incapable of being

rehabilitated because of his physical limitations and other

employability factors. (R. 103-104)
3. Disposition at Industrial Commission.
A. On June 30, 1994, the Administrative Law Judge

entered her Findings of Fact, Conclusions of Law and Order (R.
148-170 Appendix 4 hereto) in which permanent total disability
benefits were awarded.

B. On July 26, 1994, Salt Lake City Corporation filed
a Motion For Review of the administrative law judge’s order. (R.
173-174 with Memo in Support R. 175-190) Mr. Hoskings responded
by a Reply to Salt Lake City’s Motion For Review dated August 10,
1994. (R. 191-206) The Commission overruled the administrative
law judge, asserting that Mr. Hoskings is not an "odd-lot"
employee and secondly that even if he is there is other work Mr.
Hoskings can do. (R. 248-253, Appendix 3 hereto)

4, Disposition by the Court of Appeals

The Court of Appeals entered its opinion on May 31, 1996%,
in which it reversed the Industrial Commission and reinstated the

administrative law judge’s finding of permanent total disability

holding:

A. Warren Hoskings met his prima facie burden. He is
an "odd-lot" worker by uncontroverted evidence that: (1) he can
!, Hoskings v. Industrial Commission, 291 Adv. Rep. 17
(Utah App. 1996), P.2d (Utah App. 1996), Appendix 1

hereto.



no longer perform his prior duties as a fire fighter for the Salt
Lake City Fire Department as a result of his industrial ankle
injury and (2) he fully cooperating with the Division of
Rehabilitation Services (DRS) which found he cannot reasonably be
rehabilitated. Therefore, the burden shifted to Salt Lake City
to prove the reasonable availability to Mr. Hoskings of regular,
steady work in a well known branch of the labor market factoring
in his age, physical condition, education, work experience and
other "employability" factors. 1id. at 18-21.

B. Salt Lake City failed to meet its burden. It
presented only a hearsay report by a rehabilitation counselor
from a company known as Intracorp. who did not testify at the
hearing. Salt Lake City did not present a "residuum" of
competent substantive evidence to satisfy its burden. id. at 18-
21.

C. Even if the substance of the Intracorp. report is
considered, it fails to define "job availability" in the context
of the disabilities suffered by Mr. Hoskings. Allegations of
general job availability to the public at large is not

sufficient. id. at 18-21.2

2, In addition to the rulings A. B. and C., in dicta, the
Court of Appeals also concluded that "...[Olnce the DRS certified
to the Commission in writing that Hoskings could not be
rehabilitated [based on Utah Code Ann. §35-1-67 (1974) (repealed
1988 Utah Laws, ch. 116, §4], all inquiry into the issue of
rehabilitation--a question delegated by the Legislature not to
the Commission, but to DRS--should have ended. As we read the
statute, the Commission was unable to revisit the issue of
rehabilitation or to consider other evidence, such as the
Intracorp. report presented by Salt Lake City Corporation." 291
Utah Adv. Rep. 17 at 20.



STATEMENT OF FACTS
I. Background.

Warren Hoskings was born December 6, 1935. He is currently
sixty years old. (R. 295) He graduated from Granite High School
in Salt Lake City, He attended Trade Tech from 1958 to 1960. He
received an associates’ degree in electronics. He worked as a
test technician for Sperry from about 1960 to 1965. He has had
no other jobs in the area of electronics since 1965. He worked
as a fire fighter for Salt Lake City from January 3, 1966, to
September 1, 1988. (R. 296-299) Throughout his career he was
called upon to do all of the physically demanding duties of a
fire fighter even as he progressed through the ranks to finally
become a Captain. (R. 298-301)

II. Accident of April 6, 1986.

Mr. Hoskings first injured his left leg and ankle in an
industrial accident on May 6, 1980. He was involved in fighting
a fire and fell through a hole in the floor. He felt a sharp
pain in his left leg, burned his hands and hurt his back. He was
off work from May 6, 1980 to September of 1980. (R. 303-306; See
also Dr. Thomas Noonan office chart and reports at R. 411-434.)

On April 6 1986, Mr. Hoskings reinjured his left leg and
ankle when he jumped from one of the crash trucks and landed on a
"loaded" hose (one that is full of water). He severely twisted
his ankle. (R. 308-311)

Mr. Hoskings did not miss work immediately after the injury.

He continued to work from then until his retirement September 1,



1988. The injury plagued him with limitations. The pain
continued unabated. The pain was severe enough that he could not
sleep at night. He testified that the intensity of the pain
varied depending on how much activity he did. It especially hurt
when he worked on concrete floors. The symptoms through that
period and to the time of the hearing in this matter continually
got worse. Mr. Hoskings testified every step he takes has pain
associated with it. The distance he can walk is limited though
most days he can walk a block or two before the pain becomes too
great. Each of the doctors warned him that he would have
trouble if he continued fire fighting. He felt he was creating a
safety hazard for his fellow fire fighters because of the
limitations the ankle was placing on his activities. (R. 67-68;
317-318; 323-324)

III. Medical Treatment

Immediately after the accident, Mr. Hoskings’ battalion
chief sent him to the Industrial Clinic where he was examined and
treated by a number of doctors. (R. 311) Eventually, the
applicant went to see Dr. R. Kunz, a podiatrist from June of 1986
through April, 1987. (R. 407-410)

When Mr. Hoskings symptoms did not improve over time, he was
examined or treated by the following physicians:

1. At Salt Lake City’s request, orthopedic surgeon Dr.
Thomas Noonan, June, 1987 (R.427-429);

2. By referral from Dr. Kunz, podiatrist Dr. J. Page, who

recommended surgery in August, 1987 (R. 465-466)



3. At Salt Lake City’s request, orthopedic surgeon Dr. G.

L. Rasmussen, February, 1988 through August 23, 1991 (R. 438-

443) ;3 Dr. Rasmussen acknowledged that surgery was an option
to consider to resolve the pain. (R. 442)
4. At Salt Lake City’s request®, orthopedic surgeon Dr.

Robert P. Hansen, July 20, 1989 (R. 397-399);

5. Orthopedic surgeon Dr. Brent M. Pratley, January, 1990
(R. 435-436) ;
6. At Salt Lake City'’s request, physiatrist Dr. Scott

Knorpp, December, 1993 (R. 226-231)

Not one of the physicians ever opined that Warren Hoskings
could return to his former duties as a fire fighter.

The Administrative Law Judge referred the medical issues to
a Medical Panel comprised of Drs. Boyd Holbrook and Gerald
Moress. The report was admitted into evidence without objection
by either party. The Panel found that Mr. Hoskings suffered
significant physical limitations resulting from his work related

injuries. (R. 76-81)

. Recalling Mr. Hoskings retirement September 1, 1988, of
particular note in Dr. Rasmussen’s records are the continuing
pain complaints in nine visits from February 22, 1988, through
September 12, 1988. (R. 438-439)

*. Note that this is within one year of the early
retirement. Dr. Hansen'’s chart reflects that Mr. Hoskings
persisted with left knee and foot problems despite his inactivity
after the retirement. He recorded that any motion of the foot
caused pain and that Mr. Hoskings especially had problems with
uneven ground and stairways. He ruled out a return to fire
fighting activity. (R. 397)



IV. Early Retirement September 1, 1988.

Mr. Hoskings retired from Salt Lake City effective September
1, 1988. He testified that Salt Lake City was offering early
retirement incentives to employees during 1988. Mr. Hoskings
qualified for the incentive package because of his long years of
service. As shown by the uncontroverted medical evidence, he was
having significant and unrelenting problems with his injured
ankle. He testified his doctors recommended he should not
continue as a fire fighter. He felt he was a safety hazard for
his fellow fire fighters. He wanted to continue in the job he
loved, but could not. (R. 318-319; 350-351; 356-357)

)

V. Employment Since Early Retirement.

Mr. Hoskings was able to find a "special" seasonal job
opportunity that was adaptable to his limitations during the
spring to summer months of 1990 and 1991. From April 22, 1990
through September 23, 1990, he was hired by Hamilton Stores, a
concessionaire in Yellowstone National Park, as a fire marshal.
His job was to teach fire safety procedures to personnel in
stores run by Hamilton within the boundaries of the park. It was
a job position required by the Park. Service of its
concessionaires though the duties were light and very limited.
The job paid $850.00 per month for the five month period.

In 1991, Mr. Hoskings planned to do the seasonal job again.
The pay was increased to $875.00 per month. However, the
position was changed to be year-round. Mr. Hoskings could not

accept a full time position for two main reasons: (1) he did not



want to abandon his Utah homes; and (2) the very cold winter
environment would be too hard on his left ankle. He worked that
summer for two months from April to June training his
replacement. (R. 324-328; 341-343; 351-353; 360)

VI. Comparison of Vocational Rehabilitation Evaluations.

A, Division of Rehabilitation Services.

As required by the Workers Compensation Act, the
administrative law judge referred Mr. Hoskings to the Division of
Rehabilitation Services on August 3, 1992. (R. 91) The case was
assigned to Certified Rehabilitation Counselor Frank Miera. (R.
472). Mr. Miera is a highly qualified 16 year rehabilitation
counseling veteran. (R. 473) He leads a team of highly trained
and experienced professionals in evaluating the feasibility and
potential of individuals with various handicaps for retraining
and placement in viable jobs in the real world. (R. 474, 490)

Counselor Miera performed an intake evaluation which
included a review of the complete Industrial Commission file and
a thorourn interview with Mr. Hoskings. He referred Mr. Hoskings
for a five day evaluation from November 2, 1992, to November 6,
1992. The evaluation included testing from 9:00 a.m. to 3:00
p.m. on consecutive days with two fifteen minute breaks and one
half to one hour for lunch. (R. 474-476, 490) The evaluator in
this instance was Pam VanCura. (R. 480)

Ms. VanCura concluded as follows after the five days of the
evaluation:

Evaluation results indicated that he would
experience a high degree of pain and fatigue

10



if employed on even a part-time basis of
approximately 20 hours per week.

(R. 495) (Emphasis Added) (See also R. 492-494)
After more than one year of telephonic contacts with Mr.
Hoskings, Mr. Miera reported to the administrative law judge on
October 15, 1993:
Due to this individual’s work evaluation, his
documented self-reported health problems, it
has been determined that he is unable at this
time to be involved in any type of
rehabilitation program geared toward full-
time or part-time employment.

(R. 103-104)

At his deposition, Mr. Miera testified affirming the
recommendations and opinions of Ms. VanCura. He further
testified that in light of the physical restrictions caused by
the industrial accident, coupled with the other employability
factors, Mr. Hoskings is not a viable candidate for job placement
in the real world competitive job market. (R. 495-499)

B. Intracorp.

After Mr. Miera’s report to the administrative law judge,
Salt Lake City responded by having Mr. Hoskings evaluated by Jim
R. Floyd, M.A., C.R.C., by title a "Rehabilitation Specialist"
with a company named "Intracorp". Mr. Floyd prepared a written
report dated December 24, 1993. (R. 232-238).

An analysis of the report provides the following limitations
among others in its use as evidence in this case:

1. No evidence of Mr. Floyd’s credentials as an expert

were presented. His opinions are therefore without foundation

11



and incompetent.

2. There is no indication that Mr. Floyd conducted any
testing of Mr. Hoskings. Only an intake interview was conducted
on December 22, 1993. He spent other parts of the day reviewing
whatever record® Salt Lake City chose to give him and setting up
a computerized search of transferrable skills. (R. 233-234)

3. Mr. Floyd did not review the extensive testing and
analysis done by the Division of Rehabilitative Services as
testified to by Mr. Miera though he asked Salt Lake City to
provide that information to him. (R. 234). He had no means of
evaluating Mr. Hoskings endurance, pain threshold etc. in
performing the physical and mental requirements for any job.

4. Nowhere in his report does Mr. Floyd opine that Mr.
Hoskings is capable of returning to his former job as a fire
fighter.

5. Mr. Floyd did not have the opportunity to discover and
evaluate Mr. Hoskings'’ propensity to not complain about his
significant physical discomfort as did Ms. VanCura. He had no
opportunity to understand Mr. Hoskings’ symptoms as they relate
to reasonable job placement.

6. He made no direct contact with potential employers to
see 1f there truly is a job available for a man with Mr.

Hoskings’ limitations.

>. Neither Salt Lake City nor Mr. Floyd ever identified
what records he reviewed for his analysis. Since he was never
presented as a witness, there was no opportunity for cross

examination to find out what he reviewed.

12



7. Though Floyd mentions "job availability" as a screening

factor, he fails to define the term. (R. 236-237)

8. There is no precise job description provided for any
job Floyd asserts is available. There is no discussion of the
actual physical activity etc. required in a real job as opposed
to the general job classification.

As an example of the substantive failings of the report, Mr.
Floyd suggests at page 6 there may be jobs available to Mr.
Hoskings as a Fire Marshal. However, he makes only a surmise and
did no investigation as to whether such specialty jobs are
anywhere availability. Mr. Floyd does concede that the "medium"
strength requirements of "some [such] employment settings" is a
"caution" in placing Mr. Hoskings in such a job. (R. 237-238)

ARGUMENT
THE COURT OF APPEALS CORRECTLY APPLIED THE
STANDARDS OF THE WORKERS’ COMPENSATION ACT OF
UTAH REGARDING WARREN HOSKINGS’ ENTITLEMENT
TO PERMANENT TOTAL DISABILITY COMPENSATION
BASED ON WELL ESTABLISHED UTAH APPELLATE CASE
AUTHORITY. THERE ARE NO SPECIAL AND
IMPORTANT REASONS FOR THE ISSUANCE OF THE
WRIT AS PETITIONED BY SALT LAKE CITY.

POINT 1
BY UNCONTROVERTED EVIDENCE, WARREN HOSKINGS
CAN NO LONGER PERFORM THE DUTIES OF HIS LIFE
LONG PROFESSION AS A FIRE FIGHTER AND HAS
BEEN FOUND UNABLE TO BE REHABILITATED INTO
ANY REGULAR, STEADY EMPLOYMENT IN THE
COMPETITIVE LABOR MARKET BY THE DEPARTMENT OF
REHABILITATIVE SERVICES AND IS THEREFORE AN
"ODD-LOT" WORKER.

Warren Hoskings is permanently and totally disabled as a

result in whole or in part from an ankle injury he suffered on

13



April 6, 1986, while employed as a fire fighter by Salt Lake City
Corporation. His physical impairment, symptoms of pain which
limit function, age, work experience, potential for
rehabilitation to meaningful work etc. make him an "odd-lot"
person:

Some employees, however, cannot be

rehabilitated and although not in a state of
abject helplessness, ‘can no longer perform

the duties . . . required in [their]
occupation(s] .’ (citation omitted). These
employees fall into the so-called ’‘odd-lot’
category.

Marshall v. Industrial Commission of Utah, 681 P.2d 208 (Utah

1984) at 212 (Emphasis added)

There is no evidence and no contention made by Salt Lake
City or the Industrial Commission that Mr. Hoskings can perform
the duties of a fire fighter.

The Commission through its administrative law judge as
required by §35-1-67 U.C.A. referred the case to the Division of
Rehabilitative Services. The Division reported to the
administrative law judge that Mr. Hoskings had fully cooperated
and that due to his impairments and other employability factors,
he was not a candidate for rehabilitation. At that stage, the
burden shifted to Salt Lake City to demonstrate that regular full
time employment is available to Mr. Hoskings notwithstanding his
limitations.

The presence of substantial pain may
logically cause an injured worker to fall
into this odd-lot category, inasmuch as it
directly affects the probable dependability

with which the injured worker can sell his
services in a competitive labor market,
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undistorted by such factors as business
booms, sympathy of a particular employer or
friends, temporary luck, or the super human
efforts of the claimant to rise above his
crippling handicaps. (citations omitted)

Only where the employee returns to work
under normal conditions will the presumption
of no loss of earning capacity stay
unassailed. (citation omitted) .

Norteon v. Industrial Commission, 728 P.2d 1025 (Utah 1986) at

1028 (Emphasis added)

In response to the Division’s assessment, Salt Lake City
retained the services of Intracorp. As pointed out in the
Statement of Facts and by the Court of Appeals, the foundation is
totally lacking for the employability opinions expressed in the
report. Salt Lake City did no more through the Intracorp. report
than to allege that there are some limited occupations available
without providing any substance to the allegation.

It is not enough in such a case to allege
that work is available; it must be shown that
there is regqular, dependable work available
for the plaintiff, without the expectation
that he will rely on the sympathy of friends

or his own ’'superhuman efforts’’ (citation
omitted)

Hardman v. Salt Lake City Fleet Management and Second Injury

Fund, 725 P.2d 1323 (Utah 1986) at 1327 (Emphasis added)
POINT 2
THE COURT OF APPEALS CORRECTLY FOUND WARREN
HOSKINGS’ EARLY RETIREMENT IS NOT A FACTOR IN
THE DETERMINATION OF WHETHER OR NOT HE IS
ENTITLED TO PERMANENT TOTAL DISABILITY.
The Court of appeals recognized a principle that the
Industrial Commission and Salt Lake City refuse to recognize:

...to facilitate the purposes of the
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legislation, the Workers Compensation Act is
to be liberally construed and any doubt as to
compensation is to be resolved in favor of
the applicant (citations omitted.

USX Corporation vs. Industrial Commission of Utah, 781 P.2d 883
(Utah App. 1989) at 886.

Salt Lake City argues that Warren Hoskings "..voluntarily
removed himself from City employment and the job market..." and
"[i]lt is unconscionable to use the workers’ compensation laws to
force the public treasury to pay, as an afterthought, $85,800.00
for an ankle injury, years after the employee has retired..."
The City also claims it should at least receive a credit against
the workers’ compensation benefits for the amount Mr. Hoskings
receives in retirement benefits. Those arguments are absurd and
contrary to the uncontroverted evidence in this case. Workers’
compensation law does not support such arguments.

The City cites the case of Peck vs. Eimco, 748 P.2d 572

(Utah 1987) in support of its claim®. A fair reading of Peck
leads to but one conclusion, the Court of Appeals was correct in
its determination herein. The Peck facts are remarkably similar
to the case at bar regarding continuing to work after an injury
and then taking a retirement earned by many faithful years of
service to the employer:

In Norton’, we held that the fact that

the claimant returned to work and continued
to work for six years following his

®, The case in its entirety is attached as Appendix 5 for

the convenience of the Court.

7. Norton v. Industrial Comm’n, 728 P.2d 1025 (Utah 1986)
at 1028.

16



industrial accident "did not automatically
disqualify him from receiving permanent total
disability benefits, where the facts
indicate[d] that throughout the remainder of
his employment he was not restored to
health." Id. (Citations omitted.)...

...Eimco next contends...that Peck "just

plain retired"... (footnote omitted) 1In

Marshall®, however, we held that the

determination whether to award permanent

total disability benefits must focus on the

decline in claimant’s wage-earning capacity

and not on the claimant’s eligibility to

retire. 681 P.2d at 213. The mere fact that

an employee has retired will not adversely

affect a determination of permanent total

disability when the employee has demonstrated

that his disability from the industrial

injury significantly influenced [that

decision]. (Citations omitted.)
748 P.2d at 577-578

The unrebutted evidence is contrary to Salt Lake City’s

assertions that Mr. Hoskings’ injury was not a significant
influence on his retirement and his inability to be a fire
fighter. The City had direct knowledge of the continuing severe
problems he was having with his ankle injury. It sent him to
doctor after doctor in an attempt to resolve the worsening
problems. The doctors the City sent him to unanimously reported
at various times that he could not perform fire fighting duties.
It is contrary to reason for the City to deny that knowledge.

The Court of Appeals was left with but one conclusion--the

same conclusion this Court reached in Peck:’

8, Marshall v. Industrial Comm’n, 681 P.2d 208 (Utah 1984)

°.  The Peck Court was citing approvingly from Marshall,

supra.
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He presented uncontroverted evidence of
his impairment, his inability to perform the
work required by his job and the opinion of
the division of vocational rehabilitation
that he could not be rehabilitated. He also
testified that prior to his injury he had
fully intended to work rather than to retire.

681 P.2d at 213

...Eimco relied only on the facts that
Peck returned to work following his injury
and then retired ten months later. Thus,
Eimco failed to show any reasonable wage-
earning capacity which rebutted Peck<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>