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JURISDICTION

The Court has jurisdiction over this appeal under Utah Code section 78-2a-3(2)().

STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW

This case involves Newfield Rocky Mountains, Inc.; Cochrane Resources, Inc.;
P&M Petroleum Management, LLC; and QEP Uinta Basin, Inc.’s (collectively
“Newfield”) unauthonzed use of four miles of a natural gas pipeline and easement,
located in Uintah County, Utah. (R. 371.) Weststar Exploration Company filed a
complaint against Newfield alleging trespass and unjust enrichment. The district court
entered summary judgment against Weststar after concluding that Weststar had not
produced any evidence of ownership in the pipeline and (implicitly) ruling that a mere
possessory interest is insufficient to maintain trespass and unjust enrichment claims.

Issue 1: Whether a possessory interest in a pipeline is sufficient to confer standing
to maintain trespass and unjust enrichment claims for unauthorized use of the pipeline.
This issue was preserved at R. 901: 34-35.

Standard of Review: “Determinations of the legal requirements for standing are

reviewed for correctness.” Jones v. Barlow, 2007 UT 20, 410, 154 P.3d 808. In addition,

when reviewing the granting of a motion for summary judgment the court views all fact

“in the light most favorable to the nonmoving party.” Emergency Physicians Integrated

Care v. Salt Lake Cty., 2007 UT 72, 48, 167 P.3d 1080.

Issue 2: Whether a person’s affidavit testimony that he transferred property to a
company, coupled with documents confirming the transfer, is sufficient to create a
disputed issue of fact concerning whether the company currently has an ownership

interest in the property. This issue was preserved at R. 410-11.
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Standard of Review: “When reviewing a ruling on summary judgment, the court

gives no deference to the lower court’s legal conclusions and reviews the 1ssues presented
under a correctness standard. Factual disputes are viewed in the light most favorable to

the nonmoving party.” Emergency Physicians Integrated Care v. Salt Lake Cty., 2007

UT 72, 98, 167 P.3d 1080.

DETERMINATIVE PROVISIONS

Summary Judgment “‘shall be rendered if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” Utah R. Civ. P. 56(c).

STATEMENT OF THE CASE

I Nature of the Case and Course of Proceedings

On February 9, 2005, Weststar filed a complaint against Newfield Rocky
Mountains, Inc.; Cochrane Resources, Inc.; P&M Petroleum Management, LLC; and
QEP Uinta Basin, Inc. (collectively “Newfield”) alleging trespass and unjust enrichment.'
(R. 12.) In April 2006, Newfield filed a motion for summary judgment. (R. 182, 198,
202, 277,282,286, 289, 339, 352, 357.) On August 22, 2006, the district court granted
Newfield’s motion for summary judgment and dismissed Weststar’s claims “as a matter

of law and with prejudice, on the grounds that [ Weststar] has produced to the court no

evidence of ownership of the pipeline in question.” (R. 539.5.)%

! Weststar agreed to dismiss other claims for eviction and preliminary injunction. (R.
410, 901: 4.) Weststar also seeks attorney fees.

? The page between 539 and 540 where this quote is located is not numbered.

449823 14 2



On September 28, 2006, Weststar filed a motion to reconsider. (R. 670.) The
district court denied Weststar’s motion and stated that Weststar should appeal. (R. 835.)
The district court also stated that William Gilmore’s affidavit testimony and Mr.
Gilmore’s written assignment of ownership from himself to Weststar was insufficient
evidence to establish a genuine issue of material fact concerning whether Weststar has an
ownership interest in the pipeline. (R. 835.)

The district court subsequently certified as final its order granting summary
judgment pursuant to Utah Rule of Civil Procedure 54(b). (R. 888.) Weststar appeals
from the district court’s summary judgment order.

II. Statement of Facts

A. Weststar’s Interest in the Pipeline

On November 5, 1990, Mr. Gilmore, on behalf of Bonanza Gas Company, Inc., a
wholly owned subsidiary of Gilmore Oil & Gas, Inc. (a sole proprietorship) applied with
the Department of the Interior Bureau of Land Management for a right-of-way to
construct the pipeline at issue in this case. (R. 589.) The BLM is the fee owner of North
Bonanza field, and on February 14, 1991, it granted Bonanza “a right to construct,
operate, maintain, and terminate” a natural gas pipeline in that area. (R. 597-98.) As Mr.
Gilmore testified, he was the sole owner of Bonanza when it obtained the easement and
constructed the pipeline in North Bonanza field. (R. 371, 814.)

Bonanza assigned its ownership and easement in the pipeline to Mr. Gilmore.” (R.

371.) On January 1, 2000, Mr. Gilmore assigned all rights he had, including ownership

> In the district court, Newfield focused on the lack of evidence that Bonanza passed its
interest to Mr. Gilmore. The best evidence that Mr. Gilmore had an interest from
Bonanza to pass on to Weststar is the BLM’s determination that Weststar is 100% owner
of the pipeline. (R. 628.) To the extent there is any remaining question regarding
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and easement in the pipeline, to Weststar, a company formed in 2000 and of which Mr.
Gilmore is the sole officer, director, and owner. (R.223-228,371,362-65.) This
assignment was recorded with the BLM on March 13, 2006. (R. 579.) The BLM
considers Weststar 100% owner of the pipeline. (R. 628.)

In the recorded assignment, Mr. Gilmore assigned to Weststar:

. “All Rights of Way, Easements, Surface Fees, Surface Leases, Servitudes and
Franchises, insofar as they pertain to the Leases and the wells located on the
Leases.” (R.364.)

. “All permits and licenses of any nature owned, held or operated by Assignor in
connection with the Leases, Lands and the wells located on the leases.”
(R.364.)

. “All pumps, casing, rods, tubing, wellhead equipment, separators, heater

treaters, tanks, pipelines, gathering lines, flowlines, valves, fittings and all
other surface and down hole equipment, fixtures related inventory, gathering
and treating facilities, personal property and equipment used in connection
with the Leases and the wells located on the Leases and all other interests
described above.” (R. 363 (emphasis added).)

An exhibit to the assignment lists the sections and acreages conveyed. (R. 362.) The
described scope of the conveyance in the assignment confirms that the pipeline at issue in
this case was conveyed to Weststar, especially when compared with the BLM Case
Recordation Report of Weststar’s predecessor Bonanza’s right of way application and the

rental payment history for the pipeline. (R. 601-630.)"

Bonanza Gas Company assigning its interest to Mr. Gilmore, Mr. Gilmore
unquestionably became the owner of the pipeline when Bonanza dissolved in 1998
because under Texas law all of its assets automatically would have reverted to Mr.
Gilmore as its sole shareholder. Courseview, Inc. v. Phillips Petroleum Co., 312 S.W.2d
197, 203 (Tex. 1957); see also Humble Oil & Refining Co. v. Blankenburg, 235 S.W.2d
891, 893 (Tex. 1951) (“When a corporation is dissolved its property becomes the
property of its stockholders in proportion to their respective shares.”). (R. 371, 479, 581-
84, 814.)

4 See also (i) BLM Right-Of-Way Grant for the Pipeline dated February 14, 1991 and
signed by Bill Gilmore on behalf of Bonanza, (i1) Bonanza’s amended application letter
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Mr. Gilmore also testified that other entities hold interests in the pipeline.” First,
Mr. Gilmore testified that Ted Collins and Herbert E. Ware each hold an 8.33 percent
interest in the pipeline stemming from a 1988 operating agreement with Gilmore Oil &
Gas, Bonanza’s parent (:ompemy.6 (R. 333-34, 430.) The interests held by six other
parties pursuant to the 1988 operating agreement were acquired by Mr. Gilmore prior to
the commencement of this action. (R. 332-34, 901: 35, 423-453.) Further, Houston
Exploration currently owns a fifty percent non-operating interest in the pipeline pursuant
to a separate assignment and participation agreement with Weststar.” (R. 804, 822, 901:
35.) Thus, the current owners of the pipeline include Mr. Collins, Mr. Ware, Houston

Exploration and Weststar. (R. 362-65, 423-453, 804, 901: 35.)

dated January 7, 1991, (i11) Bonanza’s Form 299 Application for Transportation and
Utility Systems and Facilities on Federal Lands Right of Way Request, dated November
5, 1990, (iv) Bonanza’s Certificate of Incorporation from the State of Texas and Articles
of Incorporation listing William C. Gilmore as Bonanza’s initial Director, dated
December 21, 1990, and (v) BLM Decision of March 13, 2006 re “Assignments of Rights
of Way Approved.” (R. 547-98.)

> Oddly, Newfield accepts Mr. Gilmore’s testimony as evidence that other entities have
ownership interests in the pipeline, but entirely discounts Mr. Gilmore’s testimony that
Weststar has an interest. (R. 338,901: 11-12,17.)

% Neither Mr. Collins nor Mr. Ware is an indispensable party under Rule 19(b), despite
Newfield’s attempt to persuade the trial court otherwise. See Utah R. Civ. P. 19(b);
Landes v. Capital City Bank, 795 P.2d 1127, 1132 (Utah 1990) (“Only if a party is found
necessary under the rule 19(a) analysis and the party cannot feasibly be joined does a
court need to analyze indispensability under rule 19(b).”). Regardless, Weststar has
authority to maintain this lawsuit as the operator of the pipeline. (R. 427, 429.)

7 While these documents appear in the record in the motion to reconsider phase, it is clear
from the transcript of the hearing and from the questioning at the deposition, that the
court and all parties had access to both documents prior to the court’s summary judgment
decision. (R.332-33, 819-22,901: 53, 56.) All parties agreed that they could be entered
into evidence and considered by the district court, and the court received the evidence.
(R.901: 53, 56.) Moreover, at Mr. Gilmore’s deposition, Cochrane’s counsel asked “and
Houston Exploration has 50 percent under the document that we have seen?” Mr.
Gilmore responded “yes.”
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While Newfield accepts Mr. Gilmore’s testimony that Mr. Collins, Mr. Ware, and
Houston Exploration have ownership interests in the pipeline, it rejects the same
testimony that Bonanza transferred its interest in the pipeline to Mr. Gilmore who in turn
transferred the interest to Weststar. Despite Newfield’s bald denial, the undisputed
evidence establishes that Weststar owns a 1/3 interest in the pipeline. (R. 901: 24.)
Newtield presented no evidence that any person or entity other than Weststar owns the
remaining 1/3 interest in the pipeline. Moreover, the participation agreement between
Weststar and Houston Exploration identifies Weststar as the operator of the pipeline,
which recognizes in Weststar a possessory interest in the pipeline.

B. Newfield’s Unauthorized Use of the Pipeline

In 1999, unbeknownst to Weststar or its predecessors in interest, the pipeline was
reconstructed to permit natural gas in a pipeline owned by QEP to connect with a well
owned by Cochrane, P&M (previously Newfield), and QEP. (R. 370-71.) Between May
1999 and June 2005, the pipeline carried natural gas to the well, which was used to fuel
the well. (R. 369, 370-71.) Ironically, Weststar’s intended use of the pipeline was to
transport natural gas produced in wells owned by Mr. Gilmore and/or Gilmore O1l & Gas,
Inc. to sell to other wells as operating fuel. (R. 370.) Weststar did not discover the
unauthorized reconstruction and use until August 2004, because the Gilmore wells had
not been in use in the preceding years. (R. 369-70.) After discovering the reconstruction,
Weststar was required to construct a separate pipeline to transport gas from the Gilmore
wells. (R. 369-70.) Newfield presented no evidence that any defendant had a right, or

even sought permission, to transport gas through the pipeline. (R. 901: 55.)
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SUMMARY OF THE ARGUMENT

The grounds for reversal are very simple. First, Utah law requires only a
possessory interest to maintain trespass and unjust enrichment claims. Therefore, the
district court erred when it dismissed Weststar’s claims because Weststar had not proven
an “ownership interest” in the pipeline.

Second, even if an ownership interest were required, affidavit and documentary
evidence create (at the very least) a question of fact concerning whether Weststar has an

ownership interest in the pipeline and, in fact, conclusively establish that Weststar has

such an ownership interest. Weststar provided Mr. Gilmore’s affidavit stating that
Weststar has an ownership interest in the pipeline and supported the affidavit testimony
with (1) a copy of the recorded assignment of the pipeline to Weststar and (i1) a
participation agreement between Weststar and Houston Exploration concerning the
pipeline. In response, Newfield provided no evidence to dispute any of the evidence
provided by Weststar. At the very least, there exists a question of fact concerning
Weststar’s ownership of the pipeline, and therefore summary judgment was
Inappropriate.

For both reasons, the Court should reverse and remand so the district court can

adjudicate of the merits of Weststar’s claims.
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ARGUMENT

The district court applied the incorrect standard of “ownership™ to determine
whether Weststar has standing to maintain its claims for trespass and unjust enrichment.
Under Utah law, only a possessory interest is required to maintain an action for either
claim. Even if an ownership interest were required, however, Weststar provided ample
evidence of Weststar’s ownership interest to create a disputed issue of fact for trial.
Therefore, the district court erred when it dismissed Weststar’s claims “on the grounds
that [Weststar] has produced to the court no evidence of ownership of the pipeline in

question.” (R. 539.5.) The Court should reverse.

I A Possessory Interest is Sufficient to Confer Standing to Maintain Trespass
and Unjust Enrichment Claims

First, the district court erred by requiring Weststar to prove ownership instead of a
mere possessory interest. Under Utah law, trespass requires the infringement of a right to

possession, not the right to ownership. Walker Drug Co., Inc. v. La Sal Oil Co., 972 P.2d

1238, 1243 (Utah 1998). “Trespass is a possessory action. The gist of an action for

trespass is infringement on the right of possession.” John Price Assoc., Inc. v. Utah State

Conf., Bricklayers Locals Nos. 1,2, & 6, 615 P.2d 1210, 1214 (Utah 1980). Ownership,

therefore, is not required to maintain an action for trespass. In its ruling, the district court
stated, “An individual cannot maintain suit against someone for trespass when that
individual cannot establish ownership of the property in question. Proof of ownership is
a prerequisite.” (R. 535.) This is an incorrect statement of the law.

Similarly, unjust enrichment requires only that (i) “there must be a benefit

conferred on one person by another;” (ii) “the conferee must appreciate or have
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knowledge of the benefit;” and (iit) “there must be the acceptance or retention by the
conferee of the benefit under such circumstances as to make it inequitable for the

conferee to retain the benefit without payment of its value.” Desert Miriah, Inc. v. B&L

Auto, Inc., 2003 UT 83, 413, 12 P.3d 580 (internal quotations omitted). “Unjust

enrichment of a person occurs when he has and retains money or benefits which in justice

and equity belong to another.” American Towers Owners Assoc., Inc. v. CCI

Mechanical, Inc., 930 P.2d 1182, 1192 (Utah 1996) (internal quotations omitted). An
ownership interest also 1s not required to maintain a claim for unjust enrichment. One
with a mere possessory interest in a pipeline has standing to maintain unjust enrichment
claims when other parties use the pipeline for their benefit without consent.

Wholly apart from ownership (which Weststar also established), Weststar
presented evidence of its possessory interest in the pipeline. For example, a participation
agreement between Weststar and Houston Exploration appoints Weststar as the operator

of the pipeline. (R. 332-33; 901: 16, 53, 56; 785, 804.) An operator of a pipeline has a

possessory interest in the pipeline. See New American Qil & Mining Co. v. Troyer, 76
N.E. 253, 254 (Ind. 1905) (“[TThe purpose of the parties is the exploration for oil and
gas. The landowner intends to part with, and the operator intends to acquire, no other
right than the exclusive privilege of entering upon the land, and with as little injury as
possible to the possession, or the freehold, and for mutual profit in the discovery, put
down wells and mine and market the product, whatever it may be.”) (R. 448, 782). This
agreement was in evidence at the summary judgment hearing. Thus, the district court
erred in entering summary judgment because, at the very least, Weststar presented

undisputed evidence that it has a possessory interest in the pipeline as its operator.
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II.  Weststar Presented Sufficient Evidence of Its Ownership Interest to Preclude
Summary Judgment

Not only did Weststar present evidence of its possessory interest in the pipeline,
but 1t also provided (undisputed) testimony and documentary evidence that Weststar has
an ownership interest in the pipeline. In particular, Mr. Gilmore’s affidavit, with
supporting documentary evidence, establishes Weststar’s ownership interest in the
pipeline. Weststar’s ownership interest is also confirmed by none other than the
Department of the Interior Bureau of Land Management, which considers Weststar the
owner of the pipeline. (R. 628.)

The evidence provided by Weststar demonstrates that it has an ownership interest
in the pipeline. Mr. Gilmore’s affidavit states that he was the sole owner of a company
called “Bonanza Gas Company,” the entity that built the pipeline. (R.371.) The
affidavit describes the location of the pipeline and easement at issue in this case. (R.
371.) The affidavit then states that Bonanza assigned its interest in the pipeline to Mr.
Gilmore and that Mr. Gilmore later assigned the same interest to Weststar.® (R.371-72.)
In addition to Mr. Gilmore’s undisputed testimony, Weststar provided to the district court
a copy of the recorded assignment from Mr. Gilmore to Weststar. (R. 362-66, 372.)

It is difficult to understand what would constitute more straightforward evidence
of Weststar’s ownership of the pipeline than the recorded assignment by which Weststar
obtained ownership, something confirmed by the BLM. At the very least, this

assignment creates a genuine issue of material fact about Weststar’s ownership of the

pipeline. Instead of disputing this, Newfield asserts that Bonanza never assigned its

interest to Mr. Gilmore. However, even if Bonanza had not assigned this interest, the

8 Mr. Gilmore had provided similar testimony in his deposition. (R. 223-228, 814.)
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interest in the pipeline would have reverted to Mr. Gilmore, as the sole owner of

Bonanza, by operation of Texas law when Bonanza was dissolved in 1998. Courseview

Inc. v. Phillips Petroleum Co., 312 S.W.2d 197, 203 (Tex. 1957) (under Texas law, when

a Texas corporation is dissolved, all of its assets revert to the shareholders); see also

Humble Oil & Refining Co. v. Blankenburg, 235 S.W.2d 891, 893 (Tex. 1951) (“When a

corporation is dissolved its property becomes the property of its stockholders in
proportion to their respective shares.”). Confirming Mr. Gilmore’s ownership prior to his
transfer to Weststar is the fact that the BLM considers Weststar to be the owner of the
pipeline, an ownership interest it could have obtained only via transfer from Mr. Gilmore.

Mr. Gilmore’s deposition testimony accounts for all other interests held in the
pipeline. According to Mr. Gilmore’s testimony, Mr. Collins and Mr. Ware each hold an
8.33 percent interest in the pipeline pursuant to a 1988 operating agreement with Gilmore
Oil & Gas, Bonanza’s parent company. (R. 333.) Mr. Gilmore also testified (and
presented documentary evidence in the form of an assignment and participation
agreement) that Houston Exploration owns a fifty percent interest in the pipeline, an
interest it only could have obtained from Weststar.” (R. 332-33, 804, 822, 901: 35.) This
leaves Weststar with at least a 1/3 ownership interest in the pipeline, enough to confer
standing to maintaining trespass and unjust enrichment claims.

In contrast, Newfield has provided no evidence to dispute any of this. Instead,
Newfield characterizes the evidence presented as conclusory and suggests that

documentary evidence was required to support Mr. Gilmore’s testimony. (R. 901: 6.)

? Mr. Gilmore’s deposition testimony was before the court on summary judgment
because Newfield cited to it and attached portions of it to their memoranda. (R. 203-229,
329-335,477-482.)
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Documentary evidence did in fact support Mr. Gilmore’s affidavit and deposition
testimony—the recorded assignment of the pipeline to Weststar and the participation
agreement between Weststar and Houston Exploration—and this evidence combined with
Mr. Gilmore’s undisputed testimony is adequate to create a disputed material fact. (R.
362-65, 721-804.)

The Utah Supreme Court has held that while an affidavit which “reflects the
affiant’s unsubstantiated opinions and conclusions” is inadequate to overcome summary.
judgment, an affidavit containing “facts that would be admissible in evidence and show
that the affiant is competent to testify to the matters stated therein,” does create a disputed

1ssue of fact. Walker v. Rocky Mountain Recreation Corp., 508 P.2d 538, 542 (Utah

1973). Mr. Gilmore was the sole owner of Bonanza when he obtained Bonanza’s
ownership interest in the pipeline, an interest he then later assigned to Weststar. (R.371.)
Thus, Mr. Gilmore not only is competent to testify about the transfers but has personal
knowledge of them. Moreover, Mr. Gilmore’s affidavit was accompanied by the
recorded assignment of the pipeline to Weststar. (R. 362-65.) When the affiant alleges

“facts upon which his conclusion was based,” an affidavit is sufficient to raise an issue of

fact. Williams v. Melby, 699 P.2d 723, 725-26 (Utah 1985).

The evidence on summary judgment was not simply Mr. Gilmore’s
unsubstantiated conclusion that Weststar owns the pipeline. Instead, his testimony also
“alleged facts upon which his conclusion was based” by describing the transactions in
which he personally participated, beginning with the building of the pipeline until its
ultimate transfer to Weststar. Like the affidavit in Williams, Mr. Gilmore’s affidavit

coupled with the documentary evidence supporting his testimony raises a disputed issue
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of fact regarding Weststar’s ownership of the pipeline. Again, Newfield provides no
evidence to dispute this. Mr. Gilmore’s affidavit testimony combined with documentary
evidence of Weststar’s ownership interest is sufficient to create a question of fact under
Rule 56.

The district court appears to have erred by judging credibility instead of merely
determining whether a factual dispute exists. In QEP’s (one of the defendants) motion
for summary judgment, it asserted that there is a “lack of any credible evidence to support
[Weststar’s] claims, all of [Weststar’s] claims against QEP fail as a matter of law.” (R.
276 (emphasis added).) The district court appears to have followed QEP’s suggestion by
discounting entirely Mr. Gilmore’s testimony (and other documentary evidence)
concerning Weststar’s ownership interest in the pipeline. However, “[t]he purpose of
summary judgment is not to weigh the evidence” or to “assess credibility.” Webster v.
Sill, 675 P.2d 1170, 1172 (Utah 1983). “A single sworn statement 1s sufficient to create
an issue of fact.” 1d.

Based upon Mr. Gilmore’s testimony and documentary evidence of ownership,
there is ample evidence of Weststar’s ownership sufficient to create an issue of fact to
preclude summary judgment. Respectfully, the district court’s conclusion that there was
“no indication of [Weststar’s] ownership” is contradicted by every piece of evidence
presented at summary judgment.'® (R. 535.) No defendant provided any evidence to

dispute Weststar’s claim of ownership of the pipeline, a claim confirmed by the BLM.

' In the court’s order denying Weststar’s motion to reconsider, the court emphasized that
many documents had not been produced by Weststar in a timely fashion. (R. 835.)
However, this was not cited as a ground for summary judgment and there were no
discovery motions before the court.
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The Court should reverse the district court’s entry of summary judgment and remand so
Weststar’s claims can be adjudicated on the merits.

CONCLUSION

The district court’s entry of summary judgment was in error (i) because it
mcorrectly assumed that an ownership, instead of a possessory, interest is required to
maintain trespass and unjust enrichment claims and (i1) because Weststar did provide
(undisputed) evidence that it, in fact, does have an ownership interest in the pipeline. The
Court should reverse.

DATED this 26th day of November, 2007.
Snell & Wilmer L.L.P.

Attorney for Appellant
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Jeffrey R. Oritt (Bar No. 2478) PR TNy
COHNE, RAPPAPORT & SEGAL

257 East 200 South, Suite 700 At
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813

Attorneys for Defendant and Counterclaim
Plaintiff QEP Uinta Basin, Inc.

IN THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY, STATE OF UTAH

WESTSTAR EXPLORATION COMPANY,
INC., a Nevada corporation, ORDER OF SUMMARY JUDGMENT

Plaintiff,
Case No. 050800069

V.
Judge John R. Anderson

COCHRANE RESOURCES, INC., a Utah
corporation; P & M PETROLEUM
MANAGEMENT, LLC, a Colorado limited
liability company; NEWFIELD ROCKY
MOUNTAINS, INC., fka INLAND
RESOURCES, INC., a Delaware corporation;
QEP UINTA BASIN, INC., a Delaware
corporation; and JOHN DOES 1-5 and
MARY ROES 1-5, whose true names are
unknown,

Defendants.

On July 12, 2006, the Defendants brought on for hearing before the above-entitled court
their various Motions for Summary Judgment. William Gilmore appeared on behalf of the

Plaintiff with Plaintiff’s counsel, Daniel Sam. Defendant QEP Uinta Basin, Inc. (“QEP”’) was



represented by its counsel, Jeff Oritt. Defendant Newfield Rocky Mountains, Inc. tka Inland
Resources, Inc. (“Newfield”) was represented by its counsel, Gayle F. McKeachnie. Defendants
Cochrane Resources, Inc. (“Cochrane”) and P&M Petroleum Management, LLC (“P&M”) were
represented by their counsel, Clark B. Allred. All Defendants filed Motions for Summary
Judgment. The Court, having read all memoranda supporting and opposing the Motions for
Summary Judgment, having heard oral argument from all the parties, having reviewed the related
memoranda and exhibits thereto, being fully advised in the premises herein, and good cause
appearing therefore;

IT IS HEREBY ORDERED as follows:

1. Plaintiff’s claims against all Defendants are dismissed, as a matter of law and with
prejudice, on the grounds that Plaintiff has produced to the court no evidence of ownership of the
pipeline in question, notwithstanding having had more than adequate time to produce said
evidence, and having failed to do so after repeated requests. Accordingly, Plaintiff has failed to
prove any right to the relief it seeks, as a matter of law.

2. There are various cross-claims for indemnification among the Defendants.
Because such claims require a favorable ruling for the Plaintiff, and Plaintiff’s claims are being
dismissed with this ruling, all such cross-claims related to indemnification (excepting QEP’s
claims for attorneys’ fees and costs against Newfield and P&M) are mooted.

3. Defendant QEP’s counterclaim against Plaintiff for attorney’s fees pursuant to
Utah Code Annotated § 78-27-56 (1953, as amended) is denied on the grounds that it is the

Court’s opinion, based on the evidence before it, that Plaintiff truly believed that it had a valid
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case, but was unable to provide the proof necessary to prove its argument. The Court finds that
Plaintiff did not intentionally bring a case that was without merit, and that the case was not
brought in bad faith. Accordingly, Defendant QEP’s counterclaim for attorney’s fees is
dismissed.

4. Defendant QEP has pending cross-claims for <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>