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STATEMENT OF JURISDICTION

Utah Code Ann. Section 78-2a-3(2)(j) gives this Court
jurisdiction over this appeal.

STATEMENT OF ISSUES

The issues on appeal are:

1. Did the trial court commit error in granting summary
judgment dismissing Plaintiff’s complaint, ruling that Plaintiff
failed to provide any admissible evidence of ownership of a
pipeline which Plaintiff claims was wrongfully used by Defendants?

2. Should the Plaintiff be allowed, first by a motion to
reconsider after the entry of summary judgment and then on appeal,
to change its theories, submit new documents and claim rights under
an agreement signed after the claimed damages occurred?

3. Are other owners of the pipeline indispensable parties to
a claim of trespass of the pipeline?

STANDARD OF REVIEW

When reviewing a ruling on summary judgment, the Court follows

a correctness standard. Schaerrer v. Stewart’s Plaza Pharm., Inc.,

2003 UT 43, 914, 79 P.3d 922.
A motion to reconsider is not recognized by the court. A trial
court ruling on a motion to reconsider is reviewed under an abuse

of discretion standard. Radakovich v. Cornaby, 2006 UT App 454, 5,

147 P.3d 1195; Tschaggeny v. Milbank Ins., 2007 UT 37, 915, 163

P.3d 615.



APPLICABLE STATUTES AND RULES

Utah R. Civ. P. 19. See Addendum A.

Utah R. Civ. P. 56. See Addendum B.

Utah R. Civ. P. 59. See Addendum C.

Utah R. Evid. 1002.

To prove the content of a writing, recording, or
photograph, the original writing, recording, or
photograph is required, except as otherwise provided in
these rules or by other rules adopted by the Supreme

Court of this State or by Statute.

STATEMENT OF THE CASE

The trial court granted summary judgment, dismissing the
Plaintiff’s Complaint seeking trespass damages for using a pipeline
to transport small quantities of natural gas. The court found that
Plaintiff had provided no proof of the allegations in Plaintiff’s
Complaint. Plaintiff’s complaint, filed in February 2005, claimed
damages in trespass beginning in 2001 for Defendants’ use of the
pipeline based on a claim that the Plaintiff was the sole owner of
the pipeline.?

The Complaint alleges in paragraphs 7, 8, 9, 10 and 11 as
follows:

7. The subject of this lawsuit is the unauthorized

use of approximately 4 miles of a natural gas pipeline
and easement, which runs in an east/west direction and

1

That allegation in the complaint has never been amended.
However, Plaintiff has taken various other positions in this case,
including admitting that others owned the pipeline and now, on
appeal, claiming a possessory interest in the pipeline.

2



has a total length of approximately 8 miles, located in
the North Bonanza field, in Section 36, Township 7 South,
Range 24 East, Section 31, Township 7 South, Range 25
East, Sections 6 and 7, Township 8 South, Range 25 East,
and Sections 12,13, 23, 24, 26, and 27, Township 8 South,
Range 24 East, Salt Lake Base & Meridian, Uintah County,
Utah (hereinafter the “Pipeline”).

8. Plaintiff is the current owner of the Pipeline.

9. During the times of the unauthorized use of the
Pipeline, which unauthorized use is the subject of this
litigation, the Pipeline was owned by either the
Plaintiff or by Mr. William C. Gilmore, who resides in
Houston, Texas, or by other business entities owned or
controlled by Mr. Gilmore. Mr. Gilmore and the other
business entities mentioned in the previous sentence are
collectively referred to Therein as “Plaintiff’s
Predecessors in Interest” or as “Plaintiff’s
Predecessors.”

10. Mr. Gilmore is the president and controlling
shareholder of the Plaintiff.

11. Plaintiff has sole right to pursue, and the
sole ownership of, the claims hereby presented by
assignment from Mr. Gilmore and the other business
entities referenced in the previous paragraph.
(R. 11-12).
Mr. Gilmore testified in his deposition? that Bonanza Gas
built and owned the pipeline at issue in this matter. (Gilmore Dep.

at 95, 96, R. 479). Mr. Gilmore further attested that Bonanza Gas

was either a partnership with seven or eight partners or a

2

For the Court’s convenience, pages from Mr. Gilmore’s
deposition, submitted to the trial court prior to summary judgment
and referred to in this brief, are attached in the addendum. Page
18 of the (summary judgment) oral argument transcript is also
attached. That page contains quotations from pages 145 and 146 of
Mr. Gilmore’s deposition testimony. Following citations to these
pages, their location in the record is specified, and references to
other supporting materials in the record are supplied.

3



corporation with multiple shareholders. (Gilmore Dep. at 10-11, 13,
15, 93-94, R. 223, 225, 227-28, 479).°® In addition, Mr. Gilmore
averred that Ted Collins Jr. (Gilmore Dep. at 114, 151-52, R. 332-
334), Herbert E. Ware, Jr. and Houston Exploration Company
(hereinafter referred to as “Houston Exploration”) owned interests
in the pipeline. (Gilmore Dep. at 86, 112, 114, 151-52, R. 331-
335). In his deposition, Mr. Gilmore denied that Plaintiff
represented the interests of Houston Exploration, Ted Collins Jr.
and Herbert E. Ware, Jr. (Gilmore Dep. at 112, Transcript of oral
argument at 18 quoting Gilmore Dep. at 145-46, R. 335, 901).

All Defendants denied the allegations that Plaintiff owned the
pipeline at the time for which it claimed damages, or had the right
to recover for use of the pipeline. (R. 17-18, 34-35, 43-45). In
part, these denials were made because it was known that the
pipeline, and other assets associated with it, had been the subject
of a receivership involving Bonanza Gas, under which Ken
Allen/Cochrane Resources had been appointed by the court to operate
the pipeline, and that revenues gained from its operation had been
used to pay expenses of operating the pipeline and repairs to it.
(Gilmore Dep. at 85-87, 102, 152, R. 330-332, 480). Mr. Gilmore, in
his deposition, admitted that the pipeline had been operated by

Cochrane Resources under court order. (Gilmore Dep. at 86, 102,

3

Documentation submitted by Plaintiff after the trial court
granted the motion for summary judgment showed that Bonanza Gas was
a Texas Corporation. (R. 584).



152, R. 330-332). The documents provided by Plaintiff by attachment
to its Motion to Reconsider show that Cochrane Resources paid the
rental payments to the BLM on the pipeline right-of-way for the
years 2002 through 2005. (R. 609-619). Bonanza Gas was billed for
the BLM easement rental in 2001. (R. 604, 606-607).

The defendants attempted to conduct discovery to determine
what evidence existed to support Weststar’s allegations that
Weststar owned the pipeline at the time of the alleged trespass.
Weststar was asked repeatedly for evidence supporting Weststar’s
allegations that it was the owner of the pipeline. The only
information provided was Mr. Gilmore’s claim that he became the
owner of the pipeline by virtue of an unrecorded assignment from
Bonanza Gas and then he transferred the interest to Weststar.
(Gilmore Dep. at 33, R. 481, 358-365, 371, 417). Despite numerous
requests and promises, Plaintiff never produced the “unrecorded
assignment” from Bonanza Gas to Mr. Gilmore. In Appellant’s brief,
that position has changed to a claim that Mr. Gilmore obtained
title to the pipeline by virtue of being a shareholder of Bonanza
Gas.

Weststar never provided any admissible evidence to support its
allegations that Plaintiff had title to the pipeline and sole right
to use the pipeline as alleged in its Complaint. All admissible

evidence showed the pipeline was owned by Bonanza Gas, which was



not a party to the case. The trial court, therefore, granted
summary judgment dismissing the complaint. (R. 533, 537).

More than a month after the court granted summary judgment,
Plaintiff filed its Motion to Reconsider, attempting to change its
theories and attaching documents that it had never produced in
discovery. (R. 668). The motion and documents were not proper and,
in addition, did not strengthen the Plaintiff’s claim, but rather
showed ownership of the pipeline by Bonanza Gas. The documents
further showed that the pipeline was operated during the time in
question by Cochrane Resources under the receivership order. The
trial court denied the motion to reconsider. (R. 834).

Course of Proceedings and Facts

1. Weststar filed its Complaint on or about February 9,
2005. Plaintiff’s complaint sought damages for trespass, claiming
sole ownership of the pipeline from 2001 to 2005. (R. 3-12).

2. The pipeline is located on a BLM easement in Uintah
County, Utah and is subject to the permit terms of the BLM. It is
alleged that Defendants used 4 miles of the pipeline to transport
small quantities of gas from Chevron and QEP to operate equipment
on certain gas wells. (R. 10).

3. The parties held a telephone attorneys’ planning meeting
on June 29, 2005. The Scheduling Order memorializing the deadlines
in the Report of Attorneys’ Planning Meeting was signed by the

court on July 22, 2005. (R. 112). Under the discovery plan, the



parties were to submit their initial disclosures to each other by
July 22, 2005, and complete fact discovery by October 31, 2005. (R.
112).

4, All parties in the case, except Weststar, submitted their
initial disclosures to all other parties by the July 22, 2005
deadline. (R. 30-31, 39-40). Plaintiff never filed its initial
disclosures until the court granted a motion to compel. (R. 135-
138).

5. The failure of Plaintiff to meet the deadline for initial
disclosures marked the Dbeginning of a pattern that lasted
throughout this 1litigation, whereby Plaintiff failed to meet
discovery deadlines, failed to provide documents and other
information when requested by the other parties (and agreed to by
Weststar) and otherwise failed to prosecute this action.

6. After numerous attempts, the parties took the deposition
of Plaintiff’s president, Mr. Gilmore, on October 3, 2005.

7. Gilmore testified, in his deposition, that he formed
Bonanza Gas Company sometime in the early 1990s. (Gilmore Dep. at
10-11, 13-16, R. 222-225, 227-228). Bonanza Gas obtained the
easement for the pipeline from the BLM and owned, constructed and
operated the pipeline. (R. 598).

8. Gilmore testified that he had an unrecorded assignment of
ownership of the pipeline from Bonanza Gas to himself personally,

and an unrecorded assignment of ownership from himself to



Plaintiff. He and his attorney agreed to produce those documents to
all counsel. He did provide a form Assignment of 0il and Gas Leases
from himself to Weststar that might be construed to include a
pipeline, but he never produced any assignment from Bonanza Gas.
(Gilmore Dep. at 34, R. 220).

9. Gilmore also testified that Weststar had assigned a fifty
(50%) percent interest in the pipeline to Houston Exploration
Company on March 26, 2004. (Gilmore Dep. at 112, R. 335). He
further testified that two individuals with whom Gilmore has a long
history of litigation, Ted Collins and Herbert Ware, Jr., each had
a longstanding 8.33% ownership interest in the pipeline. (Gilmore
Dep. at 114, R. 334). Weststar did not claim to represent the
interests of Houston Exploration, Collins or Ware. (Transcript of
oral argument at 18 quoting Gilmore Dep. at 145-46, R. 901).

10. Gilmore further admitted that, from 2002 into 2005, the
pipeline and other assets were operated by Cochrane Resources (one
of the defendants) under a court order. (Gilmore Dep. at 86, R.
331).

11. When Plaintiff failed to produce any admissible evidence
of ownership of the pipeline, Defendants moved for summary
judgment. The motions were briefed and the court held oral
argument.

12. The primary issue at oral argument and in the motions for

summary judgment was Plaintiff’s lack of any admissible evidence



that it, rather than Bonanza Gas, owned the pipeline. (Transcript
of oral argument at 12, 48, 50, R. 901). Plaintiff attached, to its
memorandum in opposition to Cochrane Resources, Inc.’s summary
judgment motion, a 1988 operating agreement between Gilmore Oil and
Gas as operator and several nonoperating parties. (R. 453).
Plaintiff, at oral argument, produced agreements between Plaintiff
and Houston Exploration to which Defendants objected. (Transcript
of oral argument at 30, R. 901). Plaintiff argued that those
documents gave Plaintiff title to the pipeline. It was pointed out
that the 1988 agreement predated the construction of the pipeline
by 3 years, that Bonanza Gas was not a party to either agreement,
that Mr. Gilmore had earlier testified that Bonanza operated the
pipeline and that Gilmore 0Oil and Gas operated certain wells.
(Gilmore Dep. at 11, R. 227, Transcript of oral argument at 25, R.
901) .

13. The court granted summary judgment, finding that
Plaintiff had failed to provide any admissible evidence of
ownership of the pipeline as alleged in the complaint. (R. 533,
537) .

14. More than a month after entry of the summary judgment,
Plaintiff filed a document it titled Motion to Reconsider and
attached numerous documents that it had failed to produce in
discovery. Plaintiff alleged that the newly produced documents

showed that Plaintiff owned the pipeline. (R. 668).



15. The trial court denied that motion. (R. 834).

1l6. Plaintiff, on appeal, has changed its theory and no
longer claims ownership based on the never produced unrecorded
assignment claimed by Mr. Gilmore, but instead alleges that Gilmore
acquired the pipeline by operation of law as a shareholder of
Bonanza or that Plaintiff had a possessory right to the pipeline
based on the operating agreement and a participation agreement
between Plaintiff and Houston Exploration.

SUMMARY OF ARGUMENT

Weststar had numerous requests and opportunities to provide
proof of the ownership of the pipeline as alleged in the complaint.
All evidence and the documents it provided show the pipeline was
owned by Bonanza Gas Company, Inc. Weststar’s president claimed
that he had documentary proof (an unrecorded assignment) and
repeatedly promised to supply it. He failed to do so and then, at
oral argument, claimed a right to the pipeline under a 1988
operating agreement and the Houston Exploration financing
documents. Now, on appeal, Plaintiff’s position has changed again,
claiming either that Mr. Gilmore acquired the pipeline by operation
of law, alleging that Bonanza was dissolved, or that Plaintiff has
a possessory right under the terms of the agreements with Houston

Exploration.?* Those theories were never raised before the trial

4

Plaintiff, in its brief, also improperly attempts to include
parts of the deposition transcript that were not before the trial

10



court on the motion for summary judgment and never ruled on by the
court below.

Regardless of the shifting of Plaintiff’s positions, the
record stands uncontradicted that Bonanza Gas owns the pipeline.
There has been no admissible evidence showing any transfer of that
ownership. For several years, 2002-2005, operation of that pipeline
was transferred to Cochrane Resources under a court order. Not
until 2006 did the BLM authorize Plaintiff to operate the line,
which date was well after any claimed damages occurred.

The additional documents submitted by Weststar in its Motion
to Reconsider, after the motions for summary judgment had been
granted, should not be considered on appeal. However, even if they
are, they establish that Defendants are entitled to judgment as a
matter of law.

ARGUMENT

POINT I

PLAINTIFF SHOULD NOT BE ALLOWED TO CHALLENGE THE TRIAL

COURT'’S DECISION BY ADDING NEW DOCUMENTS AND NEW THEORIES

ON APPEAL.

Weststar apparently agrees that the trial court’s grant of
summary judgment was correct based on the record at the time of the
ruling, because Weststar is now attempting to overturn the trial

court’s decision by first seeking to add new documents (that were

never produced in discovery but rather through an improper motion

court. See Appellant’s brief at footnote 9.

11



to reconsider) to the record, and then by arguing that it did not
have to show ownership but only a “possessory interest” in the
pipeline.® This theory was not pled and was not raised nor argued
in connection with the motions for summary judgment in the court
below.

Motions to reconsider are not recognized by the Rules of Civil
Procedure and are not recognized by the courts. Gillett v. Price,
2006 UT 24, Y1, 135 P.3d 861; Radakovich, 2006 UT App 454, Y95, 13;
Tschaggeny, 2007 UT 37, 9Y15. The trial court has discretion on
whether to consider a motion to reconsider and the trial court’s
ruling will only be reviewed using an abuse of discretion standard.
Id. at J16. Issues not before the court when it rules on a motion
for summary judgment are waived and may not be raised later by

motions to reconsider or on appeal. Eldridge v. Farnsworth, 2007 UT

App 243, ¥ 33, 166 P.3d 639; Hanover v. Fields, 568 P.2d 751, 753
(Utah 1977); Battistone v. Am. Land & Dev. Co., 607 P.2d 837, 838
(Utah 1980).

In addition, it is established law that one cannot put forth
*new” evidence after entry of the judgment unless that evidence is
*‘newly discovered” and the proponent “could not, with reasonable

diligence discover it prior to oral argument.” Utah R. Civ. P.

5
Right to possess generally arises from ownership of the

property. Qwest v. Utah Telecomm. Open Structure Agency, No. 2:05-
Cv-00471 (D. Utah July 18, 2006) at 12 (attached in addendum) ;

Butler v. Pollard, 800 F.2d 223 (10th Cir. 1986).

12



59(a) (4); Barnard v. Sutliff, 846 P.2d 1229, 1235 (Utah 1992).

Furthermore,

when a party takes a clear position in a deposition, that
is not modified on cross-examination, [the party] may not
thereafter raise an issue of fact by his [or her] own
affidavit which contradicts the evidence from the
deposition, unless [the party] can provide an explanation
of the discrepancy. A contrary rule would undermine the
utility of summary judgment as a means for screening out
sham issues of fact.

Webster v. Sill, 675 P.2d 1170, 1172-73 (Utah 1983); Gaboury vVv.

Ireland Rd. Graco Brethren, Inc., 446 N.E.2d 1310 (Ind. 1983).
Weststar’s complaint alleged, and its position below was, that
it owned the pipeline through an unrecorded and unproduced
assignment from Bonanza Gas to Mr. Gilmore, who in turn assigned
ownership to Weststar Exploration Company.® (R. 3). Weststar should
not be allowed, for the first time on appeal, to submit records
from the BLM, by attaching them to an improper motion to reconsider

and then to change its position to claim that it had a possessory

6

The assignment from Gilmore to Weststar has its own set of
problems. The document was apparently signed in December 2003 and
then recorded in the county recorder’'s office on March 31, 2004.
(R. 365). In an attempt to bootstrap an argument of legitimacy back
to the date of the alleged injury in the complaint, the assignment
states that, although dated 2003 and recorded in 2004, it is
effective January 1, 2000. (R. 363-365). Thus, through this
assignment, Weststar would have the Court believe that the pipeline
was assigned to Weststar before Weststar was even created as a
corporation. (Gilmore Dep. at 93, R. 479). The Nevada corporate
records show Weststar was not incorporated until August 9, 2000. A
conveyance to a nonexistent entity is a nullity. Young v. Young,
1999 UT 38, Y22, 979 P.2d 338.
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right to the pipeline as operator, under an operating agreement,
rather than ownership as alleged in its complaint.

A. PLAINTIFF PROVIDED NO EVIDENCE IN OPPOSITION TO THE
MOTIONS FOR SUMMARY JUDGMENT TO SUPPORT ITS
ALLEGATION THAT IT OWNED THE PIPELINE.

The motions for summary judgment were based on Weststar’s
claim that it owned the pipeline, as alleged in the complaint and
as claimed by Mr. Gilmore in his deposition. Despite numerous
requests by Defendants and promises by Plaintiff, Plaintiff never
produced the unrecorded assignment Mr. Gilmore claimed he had in
his office showing the transfer of title from Bonanza Gas. If such
a document exists, Plaintiff needed only to produce the same in
response to the motions for summary judgment.

When Weststar filed its Memorandum in Opposition to the
Motions for Summary Judgment, it attached to Mr. Gilmore’s
affidavit a form Assignment of 0il and Gas Leases from Mr. Gilmore
to Weststar, (R. 365), and attached to one of its memoranda a Model
Form Operating Agreement, dated June 22, 1988, between Gilmore Oil
and Gas as operator and W. Brett Smith, C.0. Ted Collins, Harry
Phillips, Jr., Herbert E. Ware, Jr., Eddy Refining Company, Charles
Parker and Lowe Petroleum Company as non operators.’ (R. 431).

Neither Bonanza Gas nor Weststar was a party to that agreement. (R.

7

Gilmore in his deposition testified that Gilmore 0Oil and Gas
operated certain wells and that Bonanza owned and operated the
pipeline. (Gilmore Dep. at 11, R. 227.)
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423-453) . At the oral argument on the summary judgment motions,
Plaintiff delivered a Participation Agreement, dated March 1, 2004,
between Weststar and Houston Exploration and a Model Form Operating
Agreement between Weststar and Houston Exploration. None of those
documents shows any transfer of the pipeline from Bonanza Gas nor
do they give to Weststar any ownership or possessory rights.

The 1988 operating agreement was dated three years prior to
the construction of the pipeline, Bonanza Gas was not a party to
the agreement and Mr. Gilmore testified that Gilmore 0Oil and Gas
operated the wells and Bonanza Gas operated the pipeline. The
documents involving Houston Exploration were part of the financing
between Weststar and Houston Exploration but involved no transfer
of ownership from Bonanza Gas.

B. THE DOCUMENTS ATTACHED TO THE MOTION TO RECONSIDER
ALSO DID NOT TRANSFER ANY OF BONANZA GAS’S
INTEREST, BUT RATHER SHOW THAT PLAINTIFF HAD NO
RIGHT UNDER THE BLM PROCEDURES TO OPERATE THE LINE
UNTIL 2006.

After the court granted summary judgment, Weststar tried to
improve its argument by attaching documents to a motion titled
Motion for Reconsideration. The new documents attached to that
motion included BLM receipts showing Bonanza Gas and Cochrane
Resources being the operators and paying the lease payments on the
easement during the time period in question, (R. 601-628), the
right-of-way permit issued to Bonanza Gas in 1991 for the pipeline,

(R. 597-598), documents submitted by Bonanza Gas to obtain the
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right-of-way, (R. 586-595), Certificate of Incorporation showing
Bonanza Gas was incorporated in Texas in December 1990, (R. 584),
a Decision of the BLM approving an assignment to Weststar from
Bonanza Gas of the right-of-way on March 13, 2006, (R. 579), and a
letter from the BLM to Plaintiff dated June 8, 2004. (R. 547).

This new evidence (NOT “newly discovered evidence”) had been
seen neither by the court nor by any of the defendants before the
Motion for Reconsideration (and not for the lack of asking). None
of the defendants had the opportunity to examine Mr. Gilmore with
regard to these documents. In addition, they were not used in
support of Plaintiff’s opposition to Defendants’ motions for
summary judgment, nor were they provided, at the very least, at
oral argument so that the court could consider them as part of
Weststar’s arguments 1in opposition to Defendants’ motions for
summary Jjudgment. The documents should not be considered by this
Court. Those documents should have been “discovered and produced”
prior to the motions for summary judgment as required by the
scheduling order. (R. 112).

Even if the Court considers these documents, they do not
support Plaintiff’s claim, and, in fact, contradict Mr. Gilmore’s
testimony at his deposition, that Weststar was the owner of the
pipeline. The documents show that Bonanza Gas had the BLM permit
for the right-of-way, that Bonanza Gas and Cochrane Resources

operated the pipeline from 2001 to 2005, and that Plaintiff was
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told in the June 8, 2004 letter that an assignment and subsequent
approval by the BLM were required to allow Plaintiff to operate the
pipeline. That approval was not given until March 2006, well after
any claim for damages.® (See June 2004 and March 2006 letters
attached in addendum.)

C. GILMORE’S ASSERTION IN HIS AFFIDAVIT THAT BONANZA
GAS ASSIGNED THE PIPELINE TO HIM IS NOT ADMISSIBLE,
AND APPARENTLY ABANDONED, BASED ON THE NEW
ARGUMENTS.

The only remaining claim by Plaintiff to support its position
is the statement in Mr. Gilmore’s affidavit that he had an
unrecorded assignment of the pipeline from Bonanza Gas. Mr. Gilmore
never presented the document establishing the assignment, despite
numerous promises to do so. It has become apparent that no such
assignment exists, as he has now changed his position on that claim
and is relying on other documents that were attached to the motion
to reconsider. Gilmore'’s affidavit statement violates Rule 1002 of
the Utah Rules of Evidence. Additionally, the statement is barred
by Utah law because it involves an alleged assignment of a real
property interest that must be in writing to meet the statute of
frauds. The statement is not admissible as evidence and should not

be considered. Mountain W. Surgical Ctr. v. Hosp. Corp. of Utah,

2007 UT 92, 592 Utah Adv. Rep. 23.

8

The BLM Decision references an assignment from Bonanza Gas to
Plaintiff but no such assignment was provided in the additional
documents.
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The court correctly granted the motions for summary judgment,
because Weststar either could not, or declined to, provide evidence
to raise a genuine issue of material fact establishing its
ownership of the pipeline at the time the court ruled on the
motions for summary judgment. Plaintiff’s belated attempts to cure
that problem evince only that any right Plaintiff had to operate,
possess or use the pipeline did not begin until March 2006, when
the BLM approved Plaintiff as the operator.

POINT II

THE DOCUMENTS BETWEEN HOUSTON EXPLORATION AND WESTSTAR
FROM 2005 DO NOT CREATE A POSSESSORY RIGHT TO AN INTEREST
IN THE PIPELINE, SINCE THE PIPELINE WAS OWNED BY BONANZA
GAS, NOT WESTSTAR.

Bonanza Gas built the pipeline in question in 1991. Bonanza
Gas was a Texas corporation. It apparently had seven or eight
shareholders. (Gilmore Dep. at 93-94, R. 479). At the trial court,
Plaintiff, through its president, claimed that the chain of title
from Bonanza Gas to Weststar consisted of an unrecorded, unproduced
and apparently nonexistent assignment signed by Mr. Gilmore on
behalf of Bonanza Gas to Mr. Gilmore. (Gilmore Dep. at 34, 95, R.
220, 479) . None of the other seven or eight shareholders in Bonanza
Gas is a party to the alleged assignment to Mr. Gilmore. (Gilmore
Dep. at 10-11, 13, 15, 94, 96, R. 223, 225, 227-228, 479).
According to Mr. Gilmore, the date of this alleged unrecorded
assignment is sometime in 2005, the same year as the filing of this
lawsuit. (Gilmore Dep. at 95, R. 479). This unproduced assignment
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was made after the damages are alleged (in the complaint) to have
occurred.

Since that assignment does not exist or has not been supplied,
Plaintiff claims that it has a right to bring this lawsuit because
it has a right to possession in, rather than ownership of, the
pipeline. This alleged right to possession is predicated on a
belatedly produced Participation Agreement in which it purported to
sell an interest in the pipeline to Houston Exploration, and an
Operating Agreement between Weststar and Houston Exploration making
Weststar the operator. Plaintiff makes that claim, but neither
provides anything evidencing a transfer of title or possession from
Bonanza Gas nor points to anything in the documents to support the
claim.

Plaintiff’s theory appears to be that a person can sell an
interest in a pipeline which he does not own, and then enter into
an agreement with the buyer giving him, the non-owner seller, the
right to possess it. Indeed, these transactions were completed
while the buyer’s president claims that other parties owned
interests in the pipeline, and those parties are not signatories to
either agreement. One cannot give oneself rights one does not have
by purportedly conveying such non-existent rights to another and

then acquiring them back from the other. Sharp v. Riekhof, 747 P.2d

1044, 1046 (Utah 1987); Julian v. Peterson, 966 P.2d 878 (Ut. Ct.
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App. 1998); Am. Vending Serv. Inc. v. Morse, 881 P.2d 917 (Ut. Ct.

App. 1994).
POINT III

WESTSTAR’S NEW CLAIM THAT GILMORE RECEIVED TITLE TO THE
PIPELINE BY VIRTUE OF THE DISSOLUTION OF BONANZA GAS BY
OPERATION OF THE LAW IS NOT SUPPORTED BY THE RECORD AND
IS NOT CONSISTENT WITH THE LAW REGARDING CORPORATE
DISSOLUTION.

Apparently conceding that there is no assignment from Bonanza
Gas to Mr. Gilmore, Plaintiff for the first time on appeal argues
that Mr. Gilmore obtained title to the pipeline by virtue of the
dissolution of Bonanza Gas by operation of law, citing Texas
statute and cases for the proposition that the assets of a
dissolved company belong to the shareholders. Nothing in the record
demonstrates that Bonanza was dissolved, nor is there information
as to the number of shareholders. In addition, Weststar omits
reference to the law that, when there is a dissolution of a
company, creditors and taxes must be satisfied before shareholders
have any right to the assets of the dissolved company.

In other words, after any dissolution, there is a liquidation
of the corporate assets in which the debts are paid according to
their rights and priorities. If, and only if, assets remain
available after all corporate liabilities are paid, assets are then
distributed to shareholders according to their rights and
priorities. The distribution of assets to shareholders is evidenced

by conveyances appropriate to the type of asset. Further, all
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shareholders are distributed assets based on their number of
shares. Gilmore apparently owned only 8.33% of the shares of
Bonanza Gas. (Gilmore Dep. at 10-11, R. 227-228). Even the Texas
case cited by Weststar in support of its argument is a case
involving a deed conveying assets of a dissolved corporation, and
demonstrates that, until the liquidation takes place and there is
a distribution of assets by conveyance, it is unknown whether and
which assets go to which shareholders of a dissolved corporation.
Until the 1liquidation and the distribution by conveyance, the
assets remain with record title in the corporation. Since Weststar
produced no evidence explaining if and how the assets of Bonanza
Gas were distributed and there was no claim before the trial court
of any such 1liquidation, the trial court correctly ruled that
neither Gilmore nor Weststar owned the pipeline.

POINT IV

WESTSTAR’S NEW POSSESSORY CLAIMS ARE NOT SUPPORTED BY THE

LANGUAGE OF THE DOCUMENTS (i.e., PARTICIPATION AGREEMENT
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