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LIST OF PARTIES AT THE TRIAL COURT
This appeal is from four cases which were consolidated in

the trial court as Vincent Rotta, Jr. v. Hal Hawk, C84-6174. The

only parties to the appeal are Western General Construction and

Home Savings and Loan. The parties in the consolidated cases

were:
* * * * * * * *
VINCENT ROTTA, JR., )
Plaintiff, ) Civil No. C84-6174
Vs )
HAL HAWK, individually and )

DBA KALCO PARTNERSHIP and
KENT DENNIS, individually and )
DBA KALCO PARTNERSHIP, PIHL

and CLARK ENTERPRISES, INC. )
a Utah Corporation, EMPIRE
ENTERPRISES, INC., a Utah )

Corporation, HOME SAVINGS
AND LOAN, a Utah Corporation, )
CONTROL MANAGEMENT, a

Utah Corporation, EQUITY )
RELIANCE CORPORATION, a Utah
Corporation, JACK NIXON, an )
individual, COORDINATED
INVESTMENTS, a Utah General )
Partnership, EDNA RAE MADSEN,

an individual and John Does )

1 through 10,

Defendants.
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This brief is the reply of Home Savings and Loan to that of
Western General Construction regarding the issue of priority of
mechanic's lien claims. The brief is also filed in support of

the cross-appeal of Home Savings on the issue of attorney's fees.

STATEMENT OF JURISDICTION
AND PROCEEDINGS BELOW

This case was poured over into the Court of Appeals by the
Utah Supreme Court. Jurisdiction in the Supreme Court was vested
pursuant to Article VIII, Section 3 of the Utah Constitution and
U.C.A. § 78-2-2(3)(i).

The issues on appeal were decided by the Third District
Court pursuant to summary judgment and subsequent certification

pursuant to Rule 54(b), U.R.C.P.

ISSUES FOR REVIEW

The following issues are presented for review:

1. Does the trust deed interest of Home Savings and Loan
have priority, as that term is used in U.C.A. § 38-1-5, over the
mechanic's lien claim of Western General Construction?

2. Is Home Savings and Loan entitled to recover attorney's
fees pursuant to U.C.A. §38-1-18 as a successful party in the

mechanie's lien foreclosure action?



STATUTES AND CONSTITUTIONAL PROVISIONS
Interpretation of the following statutes is at issue:
U.C.A. § 38-1-5

38-1-5. Priority - Over other encumbrances.

"The liens herein provided for shall relate
back to, and take effect as of, the time of the
commencement to do work or furnish materials on
the ground for the structure or improvement, and
shall have priority over any lien, mortgage or
other encumbrance which may have attached
subsequently to the time when the building,
improvement, or structure was commenced, work
begun or first material furnished on the ground;
also over any lien, mortgage or other encumbrance
of which the lien holder had no notice and which
was unrecorded at the time the Dbuilding,
structure or improvement was commenced, work
begun, or first material furnished on the
ground."

U.C.A. § 38-1-18
38-1-18. Attorney's fees.

"In any action brought to enforce any lien
under this chapter the successful party shall be
entitled to recover a reasonable attorney's fee,

to be fixed by the court, which shall be taxed as
costs in the action."

In addition, consideration of the effect of the following
constitutional provision on U.C.A. §38-1-18 is presented:
Utah Constitution, Article VI, Section 26:

No private or special law shall be enacted
where a general law can be applicable.

STATEMENT OF THE CASE
The Third Judicial Distriet court, (Honorable Timothy
Hansen) ruled in a memorandum decision (R.307) that:
"Based upon the facts and circumstances before
the court as undisputed facts regarding the
question of "commencement to work"™ as that

term is wused in § 38-1-5 of Utah Code
Annotated 1953 as amended, it does not appear

-2-



to the Court, under the appropriate case law

that governs the issue, that there has been a

commencement to do work as to place the lien

claimant ahead of the mortgage." (R.308).
Pursuant to a Partial Summary Judgment (R. 380), the Court ruled
that the interest of Home Savings and Loan was prior to and
superior to the mechanic's liens, including the lien of Western
General Construection.

Subsequently, the trial Court denied Home Savings' Motion

for Attorney's Fees (R.625, 626) and certified that its orders

regarding priority and attorney's fees were final orders pursuant

to Rule 54(b), U.R.C.P. (R.628). Both decisions are on appeal.

STATEMENT OF FACTS

This action involves two projects for the construction of
self-storage units in Sandy, Utah. The projects were designed to
and proceeded under separate contracts. (R. 225). Home Savings
was the construction lender on each project, Western General was
the general contractor. There were separate loans and separate
construction contracts entered into with respect to each
project. (R. 225, 226)

The first project (referred to in the documents of the
parties as Phases I and 1II) was built wupon three parcels
designated as Parcels 1, 2 and 3 on the map filed with the trial
Court, R. 218. (A copy of the map is attached to this brief as
Exhibit "A".) It was conceded in the trial court (R. 665) that
there was no issue regarding Home Savings' priority for Project 1

on Parcels 1, 2 and 3.



The second project was built upon parcels designated as
parcels A and B, located immediately south of the first
project. (R. 225) Parcels A and B were the subject of a
separate loan (trust deed of Home Savings recorded June 7, 1984,
R.219) and a separate construction contract (Exhibit C in
Appendix, dated June 20, 1984, R. 241, R. 225) between the owner
and Western General Construction.

Western General's appeal is directed only to the issue of
priority on Projeect 2. It was agreed at the oral argument in the
trial court that there were no fact issues, the only issue being
one of law. (R. 687, 688)

The following undisputed facts support the trial court's
determination regarding the priority of Home Savings as to
Project 2, i.e. Parcels A and B:

1. The trust deed of Home Savings and Loan (the
construction lender) as to Project 2 (Parcels A and B) was
recorded on June 7, 1984. (R. 231).

2. The contract of Western General Construction (the
general contractor) to construct Project 2 (Phase III) was
submitted to the owner on June 20, 1984, some two weeks after
Home Savings' trust deed was recorded (R. 241).

3. Prior to June 20, 1984 no work had commenced toward to
the construction of improvements for Project 2 which was visible
on Parcels A and B, except for some general clearing of plant
material and the movement of top soil related to Project 1. (R.

226).



4. This movement of top soil and clearing of plant material
was apparently done in April and May, 1984. Any top soil that
was moved from the Project 2 parcels (Parcels A and B) was moved
to the Project 1 parcels (Parcels 1, 2 and 3). (R. 259, 286).
There was no evidence that the movement of the topsoil from
Parcels A and B to Parcels 1, 2 and 3 was in any way related to
the improvements which were ultimately constructed on Parcels A
and B for Project 2. (R. 683, L. 15-20) (R. 286, para. 5).

5. As of June 7, 1984, the date Home Savings' trust deed
was recorded, parcels A and B still had residences on them that
were being rented out. The residences remained rented until the
end of June, 1984, when the residences were demolished. (R.
286).

6. After the rental units on A and B were demolished,
Western General brought in fill to parcels A and B and graded
them to achieve proper elevations for the improvements on Project
2 (Parcels A and B). (R. 286, 287).

7. There was no evidence that there was any equipment
located on or working on Parcels A and B in June, 1984, or more
particularly, on June 7, 1984, when Home Savings trust deed was
recorded. The only evidence of record was that the clearing and
movement of soil which was done was done in April and May,
1984. (R. 259)

8. There is no evidence in the record which suggests that
any work had commenced on the structures to be built on Parcels A
and B prior to June 7, 1984, nor any evidence to suggest that any

movement of earth on Parcels A and B in April or May in any way



benefited or facilitated the structures which were later built on
A and B as part of Project 2.

9. Preliminary field surveys were not commenced for Project
2 (Parcels A and B) until June 25, 1984. (R. 223)

Subsequent to the entry of the judgment determining the
priority of Home Savings' trust deed over the mechaniec's lien,
Home Savings moved for a judgment of attorney's fees pursuant to
U.C.A. §38-1-18. The trial court denied this motion. The
following facts are relevant to the -cross-appeal regarding
attorney's fees:

1. Six lien claimants sought to foreclose their mechanic's
liens as against Home Savings & Loan, including Western General
Construction. ( R. 435).

2. At one time, there were three separate actions by
claimants which required an active defense by Home Savings. (R.
436).

3. Counsel for Home Savings reviewed and analyzed thousands
of pages of invoices and receipts, conducted numerous interviews,
engaged in research and prepared numerous pleadings. The total
cost of successfully defending Home Savings against the lien

foreclosure actions was $11,902.50. (R. 435).

SUMMARY OF ARGUMENT
1. The trial court properly determined that "the time of
the commencement to do work . . . on the ground (Parcels A and B)
for the structure or improvement" occurred after Home Savings'
trust deed was recorded, and the trust deed of Home Savings was

prior to and superior to the mechaniec's liens.

-6 -



2. The trial court's denial of Home Savings' motion for
attorney's fees incurred in its successful defense against the
lien claims is contrary to U.C.A. § 38-1-18 and Article VI,

Section 26 of the Utah Constitution.

ARGUMENT

THE TRUST DEED OF HOME SAVINGS HAS PRIORITY
OVER THE MECHANIC'S LIENS, INCLUDING THE
LIEN OF WESTERN GENERAL.

The ruling of the trial court establishing the priority of
Home Savings' trust deed disposed of many mechanie's liens
claims. Only Western General Construction, the general
contractor who filed a "blanket" lien, has appealed.

The issue presented by Western General's appeal is whether
the clearing of trees and movement of topsoil on Parcels A and B
prior to June 7, 1984, the date Home Savings' trust deed was
recorded, creates "priority" for its mechanie's lien as that term
is used in U.C.A. § 38-1-5. As set forth herein, priority was
not established by Western General or any lien claimants.

Initially, it must be observed that each of the parties
agreed at argument of the motion for summary judgment that there
were no issues of faet. (R. 687, 688).

None of the mechanie's liens against Parcels A and B were
recorded prior to June 7, 1984, when Home Savings trust deed was
recorded. Therefore, the lien claimants must rely on U.C.A. §
38-1-5 to establish priority.

When summarized the wundisputed facts are that some trees

were cleared and some top soil was moved from Parcels A and B

-7-



(Project 2) to the adjacent Parcels 1, 2, and 3 (Project 1) prior
to June 7, 1984. This movement of top soil was for the benefit
of Parcels 1, 2 and 3 and was not done in furtherance of the
contract for Project 2 which was entered into between the owner
and the contractor on June 20, 1984. (R. 259, 286). In fact,
additional fill was brought back into Parcels A and B to bring
them up to grade during construction on Parcels A and B (Project
2). (R. 287). Field surveys of Parcels A and B were not
commenced until June 25, 1984 (R. 223). Rental homes remained on
Parcels A and B until the end of June. There was no evidence
that there was any machinery on or work actually proceeding on
Parcels A and B on June 7, 1984 or any day prior thereto in June,
1984.

As set forth hereinafter, these facts do not support a
finding of priority for the lien claimants.

The foregoing facts reflect that none of the work that was
done on Parcels A and B (Project 2) prior to June 7 was related
to the subsequent improvements constructed on Parcels A and B.
The work was clearly not excavation for the Project 2 wunits.
Even if the work had been related to the improvements ultimately
constructed on Project 2, the work was insufficient to create
priority.

There are two requirements set forth in U.C.A. §38-1-5 and
in the cases decided under it that Western General must prove to
establish priority for Project 2: first, that work alleged to
constitute commencement of work on the structure or improvement

has been performed; and second, that the work be <clearly



recognizable as the beginning of the improvement. Western

Mortgage Loan Co. v. Cottonwood Constr. Co., 18 Utah 2d 409, 424

P.2d 437 (1967).

The Utah Supreme Court has consistently observed that the
"problem is one of notice. The presence of materials on the
building site or evidence on the ground that work was commenced
on a structure or preparatory thereto is notice to all the world

that liens may have attached." Western Mortgage, supra, p.

439.

The issue of the type of work necessary to create notice
under the lien statute has been the subject of frequent
consideration, The general rule as to what —constitutes
commencement of work on a building is contained in 57 Corpus
Juris Secundum, Mechanic's Liens, §179:

"The commencement of the building or improvement
within the meaning of mechanie's liens statutes
is the visible commencement of actual operations
on the ground for the erection of the building,
the doing of some work or labor on the ground,
such as beginning to excavate for the foundation
or the basement or cellar, walling the cellar, or
work of a like desecription, which every one can
readily see and recognize as the commencement of
a building, and which is done with the intention
and purpose then formed to continue the work
until the completion of the building.

On the other hand, work which, although it may
improve the property, is merely preparatory to
building operations at some future time, and does
not of itself tend to contribute direectly to the
erection, such as clearing, leveling, filling up,
or fencing the property . . . does not constitute
a commencement for the purpose of fixing a time
to which the lien relates, especially when done
without any present intention of building. Also
staking out the plan of the building or the line
of foundation, or staking the boundary line of
the tract, . . . does not constitute a
commencement of the building within the meaning
of the lien statutes." (Emphasis added.)

-9 -



See also: Jones on Liens, Section 1469, 1474.

In Backus v. Hooten, 4 Utah 2d 364, 294 P.2d 703 (1956), an

action involving a bond claim, the Utah court analyzed mechanic's
liens cases interpreting language similar to that of U.C.A. § 38-
1-5 and stated:

"let it be conceded that leveling land enhances
its value and improves its utility. It does not
follow that such leveling constitutes an
improvement upon land. It would seem to be an
unreasonable construction to hold that a contract
for plowing, seeding or manuring of land is a
contract for the construction of an improvement
upon land." Id., at 705.

The case of Rupp v. Earl H. Cline & Sons, Inec., 188 A.2d

146, 1 A.L.R. 3d 815 (Md. 1963) (case included in appendix) is
very analogous to the case at issue. In Rupp, the developer
purchased a 50 acre tract of property for the development of
cottages and apartments. The cottages were to be constructed
first, with the apartments to follow on another part of the 50
acres. During the construction of the cottages, the contractor
needed additional fill and borrowed it from another portion of
the 50 acre site where the apartments were to be built later.
The contractor removed some 2,000 cubic yards of soil, from the
apartment parcel, excavating to a depth of four to six feet in
some places, thereby leveling the site to the approximate grade
needed for the apartments. Some six months after work began on
the cottages, a second contract was issued for the construction
of apartments and a deed of trust on the apartment property was
recorded securing the second construction loan. When the slabs

for the apartments were laid, little additional excavation work
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was necessary because of the prior excavation. The court
addressed the priority issue and after considerable discussion

concluded that:

"While the removal of soil had the effect of
leveling the apartment site, that fact did not
constitute commencement for the purposes of
fixing the time to which a lien could relate.
[citation omitted] Nor did the grading or
leveling, since there was no work on the ground
which everyone could readily see and recognize as
the commencement of a building, [citation
omitted] - have the effect of putting the party
making the construction loan on notice that the
building had been commenced, and we so hold."

The Rupp court went on to state:

"But even if it is assumed (for the purpose of
this case) that there was no substantial change
of plan and that the owner and builder had a
continuing intention - if and when they could get
financing and permission - to erect apartments of
some type, we think it 1is apparent that the
removal of soil from one part of a development to
another even for the dual purpose of grading one
site to a specified level and filling in the
other to the required height was at most a
preparatory operation that was not the
"ecommencement of a building."

The Utah Supreme Court cited favorably the Rupp case in

reaching its decision in Western Mortgage, supra, 424 P.2d 437,

that not all work creates notice under § 38-1-5. In Western
Mortgage, the lender made a loan for the construction of a
residence on a lot in a subdivision. The evidence was that "the
work of laying out and developing the subdivision, including
engineering, installing water mains, sewer mains and laterals,
curb and gutter, surfacing streets and other off-site
construction" was done before the mortgage was recorded. The
lien claimants argued that this work was sufficient to establish
priority as to the lot. The Utah Supreme Court disagreed:
-11-



"We are not inclined to give the statute such a
broad meaning as contended for by the
appellants. We are inclined to the view that the
legislature intended the language "commencement
to do work or furnish materials on the ground" to
be 1limited to relate to the home or other
structure which was being built upon the land."

In spite of Western General's apparent contention at page 5
of its Memorandum that clearly visible excavation and site
preparation had commenced, there are no facts in the case before
this Court to suggest that the removal of soil from Parcels A and
B had any relation to the improvements ultimately constructed on
Parcels A and B. 1In fact, the evidence is to the contrary - fill
had to be hauled back onto Parcels A and B to achieve proper
elevations before the slabs could be laid for Project 2. (R.
287, para. 6) With the possible exception of tree removal, the
work done on Parcels A and B prior to June 7, 1984, actually led
to more work on those parcels before the improvements could
begin.

Two subsequent Utah Supreme Court decisions have addressed

the issue of priority. In First of Denver Mortg. Investors v.

Zundel, 600 P.2d 521 (Utah 1979), the issue of priority involved
a construction loan "for the financing of improvements on the 44-
acre property, which was to comprise 54 single-family building
sites and 69 condominium units.” (p. 523) The improvements
which had commenced prior to the recording of the lender's trust
deed apparently included the installation of sewer and water on
the entire site. The Court found that this type of work enhanced
the value of the developer's land and was necessary to make the

residences habitable. (p. 525) The Court then distinquished the
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Western Mortgage case based upon the purpose of the loans, the
loan in Zundel having been specifically made for "off-site
improvements." The Court clearly left intact the requirement
that the work provide notice of the commencement of the actual
improvements to be constructed.

In this case, the work of clearing trees and moving top soil
on the Project 2 parcels prior to June 7 did not benefit the
Project 2 property. It also gave no notice that a building was
going to be constructed on the Project 2 parcels.

The second decision to address priority was Calder Bros. Co.

v. Anderson, 652 P.2d 922 (Utah 1982). In Calder Bros., the new

owner of the Star Palace hired some work done on the building
before the mortgage was recorded. "The work performed prior to
the recording of Calder Bros.' mortgage included painting the
building exterior, cutting down two trees, clearing weeds and
placing grout in the building. At no point up to and including
the time Calder Bros.' mortgage was recorded, was it evident from
the inspection of the premises that an improvement had been
commenced." (p. 924). The Supreme Court observed that:

The purpose of the mechanic's lien act is

remedial in nature and seeks to provide

protection to laborers and materialmen who

have added directly to the value of the

property of another by their materials or

labor." (p. 924)

As is the situation in the present case, there was no question in

Calder Bros. that some work had been performed on the property

prior to the recording of the mortgage. Applying the standard
just quoted above, the Supreme Court concluded that priority had

not been established. This conclusion was reached on two
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basis: first, that there was no evidence on the site that an
improvement had been commenced; (p. 924) and second, the
improvements ultimately made negated the value of the prior
work. (p. 925). The touchstone for both of these factors is
whether value was directly added to the property by the materials
or labor.

By applying the Calder Bros. criteria to the present case,

it becomes more apparent that priority was not established by the
clearing of trees or the borrowing of top soil. Neither of these
tasks "added directly to the value of the property." In fact,
soil had to be hauled back onto Project 2 for construction.

The vast majority of cases from other states support the

conclusion of the Calder Bros. case. In Aladdin Heating Corp. v.

Trustees of Central States, 563 P.2d 82 (Nevada 1977) the Court

was petitioned to determine whether architectural soil testing
and survey work constituted commencement of work. The pertinent
statutory provision allowed any lien to attach "subsequent to the
time when the building, improvement or structure was commenced,
or materials were commenced to be furnished." N.R.S. 108.225.
The Nevada Supreme Court relied on the visibility requirement in

Western Mortgage, supra, and found that the facts relied on for

priority were insufficient to constitute commencement of work.

The Court stated:

"Were we to hold otherwise, and permit mechanie's
liens to accrue based on this work done prior to
the commencement of construction, mechanic's
liens could relate back to a time long before
there were any visible signs of construetion to
inform prospective lenders inspecting the
premises that 1liens had attached. Under such
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circumstances, no prudent business man would be
willing to lend money." Id at 84

The issue of whether clearing the land of brush, debris and
trees constitutes commencement of work in order to establish
priority of a mechanie's lien was also resolved by the Arkansas

Supreme Court in Clark v. General Electric Co., 243 Ark. 399, 420

S.W. 2d 830 (1967). The court interpreted commencement to mean
"some visible or manifest action on the premises to be improved,
making it apparent that the building is going up, or other
improvement is to be made", id., at 833. The Court followed the
visibility requirement established by a majority of states, which
hold that "mere preparation of the land for the construction is
not sufficient." On this rationale, the Court held that priority
was not established.

Resolution of the same 1issue wunder a similar factual

situation was considered in Diversified Mortgage Investors v.

Gepada, Inc., 401 F.Supp. 682 (D.C. Ia 1975), where a mechanic's

lien claimant sought priority over a recorded mortgage by
attempting to establish commencement of work based on the
following acts: (1) having a farmer mow the weeds off the soil
of the 1lot, (2) spending four hours determining the existing
ground elevations, and (3) removing six inches of top soil, weeds

and vegetation. The Court in Diversified stated that Iowa

follows those states adhering to the rule quoted in 57 Cc.J.s.,
Mechanic's Lien, § 179(b) supra, which states that commencement
means the "visible commencement of actual operations.” In

Diversified, as in the instant case, the acts purported to

constitute commencement of work were performed prior to a signing

of the contract to construct the building on the lot.
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Numerous other cases reach a similar conclusion, i.e., that
preliminary site preparation is not commencement of work
sufficient to create notice to a lender that liens have

attached. Maule Industries v. Gaines Construction, 157 S.2d 835

(Fla. 1963) (removing grass and scarifying a portion of the

land); Perkins Const. Co. v. Ten-Fifteen Corp., 545 S.W. 2d 494

(Tex. 1979) (clearing).

The author of the annotation entitled "What Constitutes
Commencement of Building or Improvement for Purposes of
Determining Accrual of Mechanic's Lien", 1 A.L.R. 3d 822 states

at page 824 that:

It has been generally recognized that in order
for the work done on the premises to constitute
the commencement of a building under mechanic's
lien statutes which state in effect that a
mechanie's lien accrues to the lien claimants at
the time the building 1is commenced, it is
necessary that it become obvious from the work
done on the premises that a building is going up,
and the owner must have intended to construct a
building at the time the initial work on the
premises was begun. 4

[4. This very broad proposition is supported, at
least impliedly, by the great majority of cases
found throughout the annotation.]

The author goes on in § 5 and discusses numerous cases,

including Rupp v. Cline, supra, where clearing, grading or filing

had been commenced, each of which support the proposition that
clearing, grading and filling are not sufficient to constitute
commencement of work for priority to attach. The final case in
the section, which is set forth as an exception to the majority

rule, is the case of Mysawka v. Mullen, 73 Montgomery County Law

Rptr. 497 (Montg. Co. Pa 1957), relied upon by Western General.
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The Mysawka case is a county court decision whose only citation
is in the ALR annotation. The fact that the Mysawka opinion has
been in the annotation since 1965 when the volume was published
and never been subsequently cited itself reflects upon the value
of the case as precedent. The Utah Supreme Court has expressly

rejected in Calder Bros., supra, the conclusion in Mysawka that

the felling of trees creates priority. Any Pennsylvania
mechanic's lien statute upon which the case may have been decided
has been repealed (Pa. Code 49 § 1501, et. seq.) and there is no
reason to believe that the case reflects current Pennsylvania
law. Perhaps more significant about the Mysawka case is that it
does not deal at all with the issue of priority as that term
relates to mechanice's liens. In Mysawka, the issue was whether
an agreement, allowed by statute, between the owner and general
contractor precluding liens was binding on the claimant
subcontractor so as to avoid his lien against the owner. No
lender was involved in Mysawka. As against an owner of property,
priority is not an issue. Priority is an issue only against
claimants other than the owner.

Western General argues that the lien statute should be
broadly construed in favor of lien claimants. Mechanie's liens
are purely creatures of statute and are in derogation of general
rules requiring interests in property to be recorded to
constitute notice to third parties. It is also true that
statutes should not be construed so as to defeat their intent.

Stanton Transportation Co. v. Davis, 9 Utah 2d 184, 341 P.2d 207

(1957). The intent of the Utah mechanice's lien statute as
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expressed in Western Mortgage, supra, 1is to protect lien

claimants where the work is such that there is notice on the
property itself that work has commenced on the structure or
improvement. There are also considerable rights of lenders at

stake. In Aladdin Heating v. Trustees of Cent. States, 554 P.2d

at 84 (Nev. 1977), the Nevada court specifically recognized that
if mechanic's liens could relate back to a time before there were
visible signs of construction, "no prudent businessman would be
willing to lend construction money."

The trust deed of Home Savings and Loan is prior to the

interest of the mechanie's lien elaimants.

Il
HOME SAVINGS AND LOAN IS ENTITLED TO
RECOVER ATTORNEY'S FEES AS THE
"SUCCESSFUL PARTY."

U.C.A. § 38-1-18 provides in full that:

In any action brought to enforce any lien under
this Chapter, the successful party shall be
entitled to recover a reasonable attorney's fee,
to be fixed by the Court which shall be taxed as
costs in the action.

Home Savings was joined as a party defendant in each of the
mechanic's liens actions and was ultimately a party defendant to
six claims or crossclaims. Each of the six claimants sought to
foreclose their mechanic's lien and thereby foreclose as against
the trust deeds of Home Savings. Home Savings was required to
retain counsel to defend its interests in the property or be

foreclosed on a loan in excess of one million dollars. Home

Savings was successful on each of the claims in the trial court.
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After the trial court's ruling on the mechanie's lien
claims, Home Savings moved for an award of attorney's fees only
against the parties who had sought to foreclose Home Savings'
interest. The issue was argued to Judge Hansen on November 3,
1986, (R. 700-729), and in an oral ruling (R. 721-725) the trial
court declined to award attorney's fees. (The Judge commented
during the hearing that he felt he might get reversed on appeal
on the issue of attorney's fees. R. 728, 1. 2-5).

It is clear from § 38-1-5 that the issue of priority is an
integral part of any successful mechanic's lien foreclosure
action, U.C.A. §38-1-5 specifically refers to priority as
affecting not only lienholders but mortgages. Thus, the
mechanie's lien claimant has two choices when he initiates his
action: 1) he can join the owner and other lien claimants, or 2)
seek foreclosure against everyone, including construction and
mortgage lenders. If he elects the first course and is
successful, he takes the property subject to the mortgage. In
this case, the six claimants each attempted to establish priority
over Home Savings' trust deed interest. As against Home Savings,
they were clearly not successful.

It is clear in Utah that as between the owner and lien
claimant, the successful party is to be awarded its attorney's

fees. Palombi v. D & C Builders, 22 Utah 2d 297, 452 P.2d 325

(1969). The only new issue before this court is whether a
mortgage lender can be included within the meaning of "successful

party" as that term is used in § 38-1-18.
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The argument will be made by Western General that § 38-1-18,
when read in conjunction with § 38-1-17 (which provides in part
that "as between the owner and the contractor, the Court shall
apportion costs according to the right of the case . . ") and

Shupe v. Menlove, 417 P.2d 246 (which states generally that 38-1-

17 and 38-1-18 are to be read together "™ . . . and that when
attorney's fees are awardable thereunder, they are to be treated
as costs . . ."), precludes an award of attorney's fees to a
lender. The argument ignores the broad language of §38-1-18.
There are no Utah cases which deny attorney's fees to a
successful lender under § 38-1-18. Counsel is not aware of any
case from any other jurisdiction with a statute similar to Utah's
which denies attorney's fees to a lender who is successful in
establishing priority in defense of a mechanie's liens
foreclosure action.
The State of Washington has a mechanic's lien statute which
includes in RCW 60.04.130 the following language:
". . . The Court may allow to the prevailing
party in the action, whether plaintiff or
defendant, as part of the cost of the action,
the monies paid for filing or recording the
claim, and a reasonable attorney's fee in the
Superior Court, Court of Appeals, and Supreme

Court."

In the Washington case of Irwin Concrete, Inc. v. Sun Coast

Properties, 653 P.2d 1331 (1982), the mechanic's lien claimants

sought relief against the 1lenders and the owner on their
mechanic's liens. The trial court determined, apparently
pursuant to summary judgment, that the trust deed of the lender

had priority with respect to the mechanie's liens which had been
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filed. The Washington Court specifically ruled, at page 1338,
that the lenders were entitled to recover their attorney's fees
as the prevailing party in the lien foreclosure action based upon
the statute. In addition, the 1lenders were awarded their
attorney's fees on appeal.

At least two other states have implicitly determined under
their mechanic's lien statutes that a successful lender is
entitled to recover attorney's fees upon establishing priority.

In the Oklahoma case of First National Bank of Ardmore v.

Worthly, 714 P.2d 1044 (1985), a bank sued to foreclose its trust
deed and was confronted with a counterclaim for a mechanic's lien
determination, including the issue of priority. The trial court
found co-equal priority and refused to allocate attorney's
fees. Implicit in this decision is the notion that the fees
would have been awarded if the priority issue had been determined
in favor of the lender. The Oklahoma statute, OSA 42 §176
states: "In an action brought to enforce any lien, the party for
whom judgment is rendered shall be entitled to recover a
reasonable attorney's fee, to be fixed by the Court, which shall
be taxed as costs in the action." In the Alaska case of Brand v.

First Federal Savings & Loan of Fairbanks, 478 P.2d 829 (1970), a

mechanic's 1lien claimant sued the lender to foreclose its
mechanice's lien. Although the Court did not specifically address
the issue of attorney's fees, it was implieit in the Court's
decision that the lender was entitled to recover its fees.

There is no rational basis why, in a case wherein a

mechanic's lien claimant seeks affirmative relief against a
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lender, that the lender should not be entitled to recover its
attorney's fees pursuant to U.C.A. §38-1-8 if it is suecessful in
the defense of its trust deed. The lender's participation is not
voluntary, it 1is a matter of survival as against a claim
initiated by the mechanic's lien claimant. If the mechanie's
lien claimant seeks relief only as against the owner, and the
lender thrusts himself upon the scene, a rational basis may exist
to deny the lender attorney's fees. Home Savings was not a
voluntary party to these actions. In the case now before the
Court, the mechanie's lien claimants failed to prove a crucial
element of their action, their priority, and as between the
lender and the 1lien °"claimant, the 1lender was clearly the
"successful party," entitled to attorney fees.

There is nothing in U.C.A. §38-1-18 to indicate that it is
intended to be limited in 1its scope. The reference to
"successful party" is as broad as it can be. The unintended
dilemma the trial court's decision creates for the mortgage
lender is further evidenced by the fact that if a lien claimant
prevails as against the lender, the 1lender has to pay the
claimant's fees to save the trust deed.

Therein lies a second, and perhaps more significant, basis
for reversing the trial court's order denying Home Savings its
attorney's fees. The decision renders U.C.A. §38-1-18
unconstitutional.

Mechanic's lien statutes were created to give a remedy where
none existed, i.e., to create an interest in real property where

no recorded transfer has occurred. As enacted in Utah, the
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statute affects not only the rights of property owners and lien
claimants, but of mortgage lenders. (U.C.A. §38-1-5).
When the Utah mechanic's lien statute was first enacted, it

included the following provision:

under this chapter, where judgment is rendered
for a lienholder, such lienholder shall be
entitled to recover a reasonable attorney's
fee, not to exceed twenty-five dollars, to be
fixed by the court, which shall be taxed as
costs in the action.”

"In any action brought to enffrce any lien

(emphasis added). Rev. St. §1400 (1898). Rev. St. §1394 (1898),

similar to U.C.A. §38-1-17 (1953), provided for apportionment of
costs between owners and contractors.

In 1899, the Utah Supreme Court was confronted with the
claim that Rev. St. §1400 (1898), by limiting attorney's fees to

a successful lienholder, was wunconstitutional. Brubaker v.

Bennett, 19 Utah 401, 57 Pac. 170 (1899). (Case included in
Appendix.) In Brubaker, the plaintiff subecontractor was
successful upon his claim and asked for attorney's fees pursuant
to Rev. St. §1400 (1898). The defendant owner objected on the
basis that §1400 was wunconstitutional. The trial court and
Supreme Court agreed:

government that all persons are entitled to

equal rights and equal protection under the

law, and that no law shall be |enacted which

discriminates against one party for the

benefit of another. All laws, so far as the
nature of the case will penn%t, should be

"It is a fundamental pri%?iple of our

uniform in their operation. This principle is
expressed in the state constitution in this
language: "In all cases where a general law
can be applicable, no special 1law shall be
enacted." Const. art. 6, §26, subd. 18. In
the matter of attorney's fees, or costs in
suits, a general law can be made applicable to
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all parties to the 1litigation; but section
1400 of the Revised Statutes is not general,
but confers the privilege upon a certain class
of litigants of recovering as costs from the
opposing party attorney's fees -- a privilege
which none but the favored class of litigants
can enjoy under the present laws of the
state. Such a discrimination in favor of this
class of litigants is violative of fundamental
principles and the provisions of the state
constitution.

The legislature subsequently revised §1400 to refer to "the
successful party." Compiled Laws §1400 (1907). The legislative
reaction was an obvious effort to remedy the constitutional
defect.

The decision of the trial court denying Home Savings its
attorney's fees places the constitutional defect back into the
statute. Article VI, Section 26 of the Utah Constitution
provides that:

No private or special law shall be enacted
where a general law can be applicable.

To paraphrase Brubaker, a general law can be made applicable to
all parties to the 