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STATEMENT OF JURISDICTION

The Utah Supreme Court has jurisdiction to hear this matter pursuant to
Section 78-2-2(3)(j), Utah Code Annotated. This appeal is subject to assignment to the
Utah Court of Appeal under Section 78-2-2(4), Utah Code Annotated; and has been
assigned to the Utah Court of Appeals pursuant to Rule 42(a) of the Utah Rules of
Appellate Procedure. (Rec. 1197).

STATEMENT OF ISSUES

1. Issue: Was Spencer’s underlying action for alienation of affection, brought
“without probable cause” as required to sustain a claim for wrongful use of civil
proceedings?

Standard of Review: A determination of the law is a question of law,

reviewed for correctness. Dipoma v. McPhie, 1 P.3d 564 (Ut.App. 2000); State v. Leyva,

951 P.2d 738 (Utah 1997).

Preservation for Review: The legal standard to establish a claim for

wrongful use of civil proceedings; and whether the dismissal of the prior action, as a
discovery sanction, meant that the action was brought “without probable cause,” was
raised in the trial court. (Rec. 1199, pg. 544-554).

Plain Error Rule and Exceptional Circumstances: If not properly

preserved at trial, this issue should still be addressed on appeal under the plain error rule,

State v. Dunn, 850 P.2d 1201 (Utah 1993), or based on the exceptional circumstances.



State v. Lopez, 873 P.2d 1127 (Utah 1994).

2. Issue: Was the termination of Spencer’s underlying action for alienation of
affection “on the merits,” as required to sustain a claim for wrongful use of civil
proceedings?

Standard of Review: A determination of the law is a question of law,

reviewed for correctness. Dipoma v. McPhie, 1 P.3d 564 (Ut.App. 2000).

Preservation for Review: The legal standard to establish a claim for

wrongful use of civil proceedings; and whether the dismissal of the prior action, based
solely as a discovery sanction, constituted a dismissal “on the merits,” was raised in the
trial court. (Rec.1199, pg. 544-554).

Plain Error Rule and Exceptional Circumstances: If not properly

preserved at trial, this issue should still be addressed on appeal under the plain error rule,
State v. Dunn, 850 P.2d 1201 (Utah 1993), or based on the exceptional circumstances.
State v. Lopez, 873 P.2d 1127 (Utah 1994).

3. Issue: Was there a “willful act in the use of the process, not proper in the
regular course of the proceeding,” in Spencer’s underlying action for alienation of
affection, sufficient to sustain a claim for abuse of civil process?

Standard of Review: A determination of the law is a question of law,

reviewed for correctness. Dipoma v. McPhie, 1 P.3d 564 (Ut.App. 2000).



Preservation for Review: The legal standard to establish a claim for abuse

of civil process, and whether any of the items listed in the jury instructions could alone,
constitute an abuse of process, was raised before the trial court. (Rec. 1199, pg.544-546).

Plain Error Rule and Exceptional Circumstances: If not properly

preserved at trial, this issue should still be addressed on appeal under the plain error rule,
State v. Dunn, 850 P.2d 1201 (Utah 1993), or based on the exceptional circumstances.
State v. Lopez, 873 P.2d 1127 (Utah 1994).

4. Issue: Is Nielsen on his wrongful use of civil proceedings claim, entitled

to prejudgment interest on a damage award of $95,000.00 for the attorneys’ fees he
incurred in defending the underlying action brought against him?

Standard of Review: A trial court’s decision to grant or deny prejudgment

interest presents a question of law, reviewed for correctness. Smith v. Fairfax Realty Inc.,
82 P.3d 1064 (Utah 2003).

Preservation for Review: This issue was raised before the trial court. The

issue was briefed (Rec. 962-1094), and the court issued its Ruling on Plaintiff’s Motion
For Prejudgment Interest and Costs, on November 30, 2006. (Rec. 1096-1100).

5. Issue: Are the attorneys’ fees, awarded as damages under Nielsen’s

wrongful use of civil proceeding claim, “special damages” under Section 78-27-44
U.C.A,, entitling Nielsen to prejudgment interest on his fees, pursuant to 78-27-44

U.CA?



Standard of Review: The interpretation of a statute is reviewed for

correctness, giving no deference to the trial court’s interpretation. Summit Water Distrib.
Co. v. Mountain Reg’l Water Special Serv. Dist., 108 P.3d 119 (Ut.App. 2005).

Preservation for Review: This issue was raised before the trial court. The

issue was briefed (Rec. 962-1094) and the court issued its ruling interpreting this statute
on November 30, 2006. (Rec. 1096-1100).

6. Issue: Did Nielsen properly make a claim in his complaint for prejudgment
interest on “special damages actually incurred,” as required by the Statute, in order to be
entitled to prejudgment interest under Section 78-27-44 U.C.A.?

Standard of Review: The interpretation of a statute is reviewed for

correctness, giving no deference to the trial court’s interpretation. Summit Water Distrib.
Co. v. Mountain Reg’l Water Special Serv. Dist., 108 P.3d 119 (Ut.App. 2005).

Preservation for Review: This issue was raised before the trial court. The

issue was briefed (Rec. 962-1094), and the court issued its ruling interpreting this Statute
on November 30, 2006. (Rec. 1096-1100).

7. Issue: Is the trial court’s interpretation that on Nielsen’s tort claim, the
award of $95,000.00 under the Special Verdict form, is all “special damages” with no
general damages, contrary to the law?

Standard of Review: A determination of the law is a question of law,

reviewed for correctness. Dipoma v. McPhie, 1 P.3d 564 (Ut.App. 2000); State v. Leyva,



951 P.2d 738 (Utah 1997).

Preservation for Review: This issue was raised before the trial court. The

issue was briefed (Rec. 962-1094), and the court issued its ruling interpreting the Special
Verdict form on November 30, 2006. (Rec. 1096-1100).
STATEMENT OF THE CASE

Nature of Proceedings:

In 1996, the Defendant/Appellant, Lorenzo Spencer (“Spencer’) brought an
action against the Plaintiff/Appellee, Michael Nielsen (“Nielsen”) for alienation of
affection, intentional infliction of emotional distress and negligent infliction of emotional
distress. Nielsen had been involved in an ongoing sexual relationship with Spencer’s
wife, Jewelya Spencer (“Jewelya”), and fathered twins through Jewelya, while she was
married to Spencer. Nielsen met Jewelya again in California in 1995, and Jewelya
subsequently filed for divorce in 1996. (Rec. 741-746) (Civil No. 960700147-PI)

The trial court dismissed Spencer’s intentional and negligent infliction of
emotional distress claims based upon the statute of limitations. (See Findings on Motion
for Summary Judgment, Rec. 809, s 5 & 6). The court then ruled that Spencer failed to
produce certain documents in discovery; and therefore dismissed the remaining claim for
alienation of affection, as a discovery sanction, under Rule 37(b)(2)(C). (See Findings on

Motion to Dismiss, Rec 802, 9 22).



After the dismissal of the alienation of affection claim against him, Nielsen
filed this action against Spencer on December 18, 2001, for wrongful use of civil
proceeding and abuse of process. (Rec. 1-7) Nielsen claimed that the alienation of
affection claim was brought against him without probable cause, because Spencer knew
that he could not prevail on his claim against Nielsen. (Rec. 2, § 8). Nielsen also filed an
abuse of process claim, alleging that Spencer engage in dilatory tactics in the alienation of
affection case, by failing to produce certain documents, pursuant to discovery requests.
(Rec. 4, 9 14). Nielsen claimed that Spencer’s intent with the alienation of affection
lawsuit was to harass, and embarrass Nielsen, and cause him to incur substantial time and
expense. (Rec. 4, | 16). Nielsen sought damages for his attorneys’ fees incurred in
defending the alienation of affection claim, attorneys’ fees for bringing the current action,
as well as, lost earnings and benefits, loss of employment time, emotional distress, mental
pain and suffering, medical expenses, and other expenses to be determined according to
proof. Nielsen also sought punitive damages. (Rec. 3,910, & 6, 9 18). Nielsen made no
claim for prejudgment interest; and did not make any claim for “special damages actually
incurred” for medical or hospital care, under Section 78-27-44 U.C.A. (Rec. 3-7).

The matter was set for trial and jury instruction were prepared by Spencer’s
counsel on the wrongful use of civil proceedings (Rec. 472), including instructions: that
even good marriages have difficulties and the existence of marital problems does not
justify or excuse a person’s intrusion into the marriage relationship (Rec. 476); that the

law recognizes that the enticing away of another man’s wife is an act inherently wrong



and necessarily known to be wrong (Rec. 474); and that the person’s intrusion need not be
the sole cause of the alienation of affection, but that person may be liable if his actions or
conduct was the controlling or the effective cause of the alienation, even though there
were other causes that might have contributed to the alienation. (Rec. 477).

Jury instructions were also prepared by Spencer’s attorney regarding the
abuse of civil process (Rec. 473) including instructions that: Nielsen must prove that
Spencer maliciously used the legal process against Nielsen primarily to accomplish a
purpose for which it was not designed (Rec. 473); and that even a pure spite motive is not
sufficient to state a claim for abuse of process where the process is used only to
accomplish the result for which it was created, (Rec. 475).

A 3 day jury trial was held on June 7-9 2006. (Rec. 588-593). At trial
Nielsen testified that he did meet Spencer’s wife, Jewelya, on numerous occasions, while
she was married to Spencer, and had sex with her. (Rec. 1199, Trans. pg. 455). He also
admitted that he had an ongoing sexual relationship with Jewelya and suspected that he
was the father when she later became pregnant. (Rec. 1199, Trans. pg. 456). After
Jewelya became pregnant, Nielsen continued to have sexual relations with her. (Rec.
1199, Trans. pgs. 461-463). Blood tests later confirmed that Nielsen was the father of the
twin girls born to Jewelya, while she was married to Spencer. (Rec.1199, pg. 428 & 463).

Although Nielsen admitted at trial that he had had sexual relations with

Jewelya and had fathered two children with her while she was married to Spencer,



Nielsen argued that Spencer and his wife had other marital problems and that Nielsen’s
extra-marital affair, the fathering of two children, and the on-going sexual relations with
Spencer’s wife; was not the “controlling cause” of the alienation of affection in their
marriage; and therefore, because there were other problems in the marriage, Spencer’s
alienation of affection lawsuit against Nielsen, constituted a wrongful use of civil
proceedings. (Rec. 1199, Trans. pg. 570, 579-580).

Nielsen also claimed that Spencer abused the legal process by engaging in
one or more of the following acts, in pursuing his alienation of affection claim against
Nielsen: (a) attempting to take depositions of Nielsen’s wife and mother; (b) intentionally
causing crucial evidence to be lost or destroyed; (c) misrepresenting facts in order to
mislead Nielsen, causing him to incur additional expense and time; (d) engaging in delay
tactics, causing Nielsen to incur additional expenses and attorneys’ fees; (¢) designating
numerous witnesses; and (f) improperly attempting to influence witnesses to misstate
facts. (Jury Instruction No. 19, Rec. 620). Spencer objected to this list of items and
argued that they (particularly standing alone) were not sufficient to constitute an abuse of
the civil process. (Rec. 1199, pg. 544-547). The court ruled that any one of these acts
alone, would be sufficient for abuse of process, and it was a matter for the jury to decide.
(Rec. 1199, pg.544-545). Nielsen argued to the jury, at the close of trial, that any one of
these actions standing alone, was sufficient to constitute an abuse of the civil process.

(Rec. 1199, Trans. pgs. 582-585).



For damages, Nielsen sought $15,960.00 for lost earnings; $95,000.00 for
the attorneys’ fees he incurred in defending the alienation of affection lawsuit, and
$86,000.00 for attorneys fees he incurred in bringing the current action; for a total amount
of $178,960.00. (Rec. 1199, pg. 589). Nielsen also sought punitive damages. (Rec. 1199,
pg. 589-590).

Spencer maintained that the list of items for abuse of process, particularly
standing alone, were not sufficient to constitute an abuse of process. (Rec. 1199, pg. 544-
547). Spencer further argued that the dismissal of the alienation of affection claim, as a
discovery sanction, did not constitute a dismissal on the merits, nor did it show a lack of
probable cause by Spencer in filing his alienation of affection claim against Nielsen.

(Rec. 1199, pg. 553). After all, Nielsen had admitted that he had sexual relations with
Spencer’s wife, fathering twins. (Rec. 1199, pg. 455).

There was no ruling by the court, as a matter of law, that the prior alienation
of affection claim was filed by Spencer without probable cause, or that the alienation of
affection claim was terminated in favor of Nielsen on the merits. There was no ruling by
the court, as a matter of law, that Spencer’s failure to comply with discovery requests in
the alienation of affection lawsuit, or that any action taken by Spencer in the alienation of
affection lawsuit, taken alone or collectively, was a “willful act not proper in the regular

course of the proceeding,” constituting an abuse of civil process.



Spencer objected to the jury instructions prepared regarding the wrongful
use of civil proceeding and abuse of process, Instructions 16 & 19. (Rec. 617 & 620,
respectively). Spencer’s counsel complained about Instruction 16, that the dismissal by
Judge Dawson of the alienation of affection claim was not based on the merits of the case
and did not mean that the action was improperly filed, but that it was only dismissed as a
discovery sanction. (Rec. 1199, pg. 553).

Instruction 16 attempts to set forth the elements that Spencer must prove in
order to prevail on his alienation of affection claim. (Rec. 617). It requires that Spencer
prove that: (1) he and his wife, Jewelya were happily married and had a genuine love for
each other, (2) that the love and affection so existing was alienated and destroyed, (3) and
that Nielsen made willful, intentional, wrongful, and malicious acts toward Jewelya,
which were the controlling or effective cause that brought about the loss and alienation of
such love and affection. (Rec. 617). In reality, the jury was being asked not to determine
if Spencer had probable cause to file his alienation of affection claim, but rather to
determine the underlying case, i.e., whether Nielsen was the “controlling cause” of the
alienation of affection between Spencer and Jewelya.

Spencer’s counsel also objected to Instruction 19 and complained that the
list of items (particularly when standing alone) did not constitute a wrongful use of the
civil proceedings. (Rec. 1199, pg. 544-546). The trial court denied his objections saying

one was sufficient, and it was a matter for the jury to decide. (Rec. 1199, pg. 454-546).
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After trial, the jury found in favor of Nielsen and against Spencer, using a
Special Verdict form, the jury awarded Nielsen $95,000.00 on his wrongful use of civil
proceeding claim. (Rec. 640-641) The jury also found in favor of Nielsen on his abuse of
process claim, but did not award any damages under this claim. No punitive damages
were awarded. (Rec. 640-641).

After the Special Verdict was returned, a Judgment on Special Verdict was
prepared (Rec. 955-958), it provided for prejudgment interest on the $95,000.00 damage
award, from September 20, 2001, to the date of the Verdict, in an amount of $44,333.36.
(Rec. 958, 9 6). Spencer filed an objection to this, arguing that there should be no pre-
judgment interest awarded, without a statute or contract. (Rec. 962 & 965, 9 1). Nielsen
filed a response to Spencer’s objections (Rec. 969-991), arguing that the $95,000.00
amount awarded, was the amount Nielsen had asked for his attorneys’ fees in defending
the alienation of affection case, and apparently the jury accepted this amount. (Rec. 971).
Nielsen also filed an Amended Proposed Judgment on Special Verdict (Rec. 987-990),
increasing the amount of prejudgment interest to $86,447.86, by dating it back to May 3,
1996, the date Spencer filed his alienation of affection lawsuit. (Rec. 990, § 6). Also for
the first time Nielsen claimed that he was entitled to prejudgment interest on the damage
award, based on 78-27-44 U.C.A. (Rec. 971). Spencer responded, arguing that 78-27-44
U.C.A. was not applicable in this case, and even if it was, Nielsen should not be awarded

prejudgment interest back to May 3, 1996, because Nielsen’s cause of action could not

11



have arisen until the alienation of affection claim was dismissed in 2001. (Rec. 993).

A hearing was held on August 29, 2006. (Rec. 1026). After the hearing the
parties submitted additional cases. On November 30, 2006, the trial court issued its
Ruling on Plaintiff’s Motion For Prejudgment Interest and Costs. (Rec. 1096-1100). The
trial court ruled that Nielsen was entitled to prejudgment interest on the damages as
provided in 78-27-44 UCA. (Rec. 1096). The trial court further ruled that the $95,000.00
amount awarded constituted “special damages” for purposes of 78-27-44, citing Rule 9(g)
of the Utah Rules of Civil Procedure. (Rec. 1098). The trial court however, did not allow
prejudgment interest back to May 3, 1996, but ruled that since the cause of action did not
accrue until the alienation of affection action was terminated in 2001, Nielsen was only
entitled to prejudgment interest from the date of termination in 2001. (Rec. 1098).

On December 29, 2006, the trial court entered a Second Amended Proposed
Judgment on Special Verdict. (Rec. 1101-1104). On January 5, 2007, Spencer filed a
Motion for New Trial (Rec. 1106) arguing: that the alienation of affection claim was not
brought without probable cause; that is was not dismissed on the merits; that there was no
wrongful use of the civil proceeding in the alienation of affection action; that the jury was
not properly instructed, and that the court’s interpretation of the Special Verdict form, i.e.,
that the $95,000.00 amount awarded as general damages for attorneys’ fees, constituted
“special damages” under 78-27-44 U.C.A., for medical bills actually incurred, was in

error and contrary to the law. (Rec. 1109-1114).
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The trial court denied Spencer’s Motion for New Trial. Its Order Denying
Defendant’s Motion for New Trial, was entered on May 1, 2007. (Rec. 1189-1192). On
May 25, 2007, Spencer filed his Notice of Appeal. (Rec. 1193).

Statement of Facts:

1. Nielsen filed his Complaint in this action on December 18, 2001,
alleging two causes of action: wrongful bringing of civil proceedings; and abuse of
process. (Rec. 1-7).

2. Nielsen claimed that Spencer’s alienation of affection claim was
brought against him without probable cause, because Spencer knew his wife never loved
him and because he knew that he could not prevail on his alienation of affection claim
against Nielsen. (Rec. 2 7 8).

3. In his wrongful bringing of civil proceedings claim, Nielsen
alleges that on or about April 3, 2001, Spencer’s alienation of affection claim against
Nielsen was dismissed as a sanction for failing to comply with discovery requirements.
(Rec.3,99).

4. Nielsen sought damages under his wrongful bringing of civil
proceeding claim, for attorneys’ fees and costs incurred in defending the alienation of
affection suit, attorneys’ fees incurred in pursuing his lawsuit, lost earnings and benefits,
loss of employment time, emotional distress, mental pain and suffering, medical

expenses, and other expenses, to be determined according to proof; and other
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consequential damages to be determined according to proof. (Rec. 3, § 10).

5. In his abuse of process claim, Nielsen alleges that Spencer engaged
in persistent and dilatory tactics intending to frustrate the judicial process during
discovery of the alienation of affection action when he failed to produce certain
documents. (Rec. 4, 9 14). Nielsen alleges that Spencer attempted to harass and
embarrass Nielsen and cause him to incur additional expense and time by the following
actions: (a) attempting take the depositions of Nielsen’s mother and wife, (b) causing
crucial evidence to be lost or stolen, (c) misrepresenting facts to mislead Nielsen from
possible defenses, and to force Nielsen to incur additional time and expense, (d) engaging
in delay tactics causing Nielsen to incur additional attorneys’ fees, (€) designating
numerous witnesses to force Nielsen to do exhaustive investigative work causing him to
incur additional attorneys’ fees and expense, (f) and attempting to influence other
witnesses to misstate the facts. (Rec. 5, §17).

6. Nielsen sought damages under his abuse of process claim for
attorneys’ fees and costs incurred in defending the alienation of affection claim,
attorneys’ fees incurred in pursuing his lawsuit against Spencer, lost earnings and
benefits, loss of employment time, emotional distress, mental pain and suffering, medical
expenses, and other expenses, to be determined according to proof; and other
consequential damages to be determined according to proof. (Rec. 6, § 18). Nielsen

further sought an award of punitive damages. (Rec. 6, § 20).
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7. The case was tried before a jury on June 7, 8, & 9, 2007. The first
witness called was Jewelya. (Rec. 1200, Trans. pg. 35). She testified that she married
Spencer on September 30, 1981.(Rec. 1200, Pg. 37). She testified that she worked hard
to make her marriage with Spencer, work. (Rec. 1200, Pg. 40). She didn’t want a
divorce, she wanted to correct the problems in their marriage. (Rec. 1200, Pg. 41). She
didn’t ever want a divorce. (Rec. 1200, pg. 43).

8. At this time Jewelya was contacted by Nielsen, a high school
boyfriend. Jewelya and Nielsen had been sexually active in high school. (Rec. 1200,
pgs.51-52) Jewelya and Nielsen continued to meet and Nielsen began an intimate sexual
relationship with Jewelya, knowing that she was married to Spencer. (Rec. 1200, pg. 53).

9. As a result of Nielsen’s sexual relations with Jewelya, twin girls
were born, Brooklyn and Danielle. (Rec. 1200, pg. 53). Jewelya suspected that the
children belonged to Nielsen, but did not tell Spencer. (Rec. 1200, pg. 53). She
eventually told Spencer about her sexual relationship with Nielsen. (Rec. 1200, pg. 55).
She told Spencer that the girls, Brooklyn and Danielle, belonged to Nielsen and not to
him. (Rec. 1200, pg. 56). She told Spencer this when the children were approximately 18
months old. (Rec. 1200, pg. 57). Blood tests were done on the children approximately 6
months later, which confirmed that the children belonged to Nielsen, and not to Spencer.
(Rec. 1200, pg. 57). After this time, Nielsen continued his sexual relationship with

Jewelya. (Rec. 1200, pg. 58).
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10.  Some time after this, Jewelya received a call from a woman, Shauna
Thompson, who claimed that she had had a sexual encounter with Spencer. Jewelya
wasn’t shocked or angry about the call. (Rec. 1200, pg. 59) She knew first hand, “how
something like that could happen, when you didn’t mean it to.” (Rec. 1200, pg. 60).

11.  Shuana Thompson claimed to have a tape recording of a
conversation she had with Spencer regarding the encounter. (Rec. 1200, pg. 61). Jewelya
met with Thompson to obtain the tape, which she did; and then she destroyed the tape.
(Rec.1200, pg 63).

12.  Shuana Thompson’s husband sued both Spencer and Jewelya for
alienation of affection; and Jewelya filed a counterclaim against Shauna for alienation of
affection, abuse of process and false imprisonment. (Rec. 1200, pg. 66). This lawsuit was
settled for $4,500.00. (Rec. 1200, pgs. 68 & 386)

13.  After Jewelya told Spencer about her sexual relationship with
Nielsen and that the girls belonged to Nielsen; Nielsen continued his sexual relationship
with Jewelya. (Rec. 1200, pg. 70). A paternity suit was filed against Nielsen and an
agreement was reached in the paternity action requiring support payments from Nielsen
for the twin girls. (Rec. 1200, pg. 112).

14.  After this time in late 1995, Nielsen met Jewelya in Southern
California. Soon after this, Jewelya and Spencer separated in January of 1996 (Rec.

1200, pg. 85), and in March of 1996, Jewelya filed for divorce. (Rec. 1200, pg. 71).
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15.  Jewelya testified that Lorenzo did not want a divorce. (Rec. 1200,
pg. 72). Even when he made threats of a divorce, she knew that he was not serious, and it
was only an attempt to get her to behave. (Rec. 1200, pg. 98).

16.  The next day of trial, Lorenzo Spencer testified. Spencer testified
that he went to marriage counseling on and off with Jewelya. (Rec. 1201, pg. 178). That
they would sometimes separate to cool down (Rec. 1201, pg. 182); and that one time they
stayed separated for a month. (Rec. 1201, pg. 179).

17.  Spencer testified that there was no physical abuse during the
marriage (Rec. 1201, pg. 183), but that he did hold Jewelya’s arms down one time to stop
her from throwing things. (Rec. 1201, pg. 185).

18.  Spencer testified that he did have one sexual encounter with Shauna
Thompson, after he learned of Jewelya’s onging sexual relationship with Nielsen. (Rec.
1201, pg. 195-196). Spencer was told by Dr. Taylor Hartman, that this might make him
feel better, but he did not blame the encounter on Dr. Hartman. (Rec.1201, pg.195).

19.  Spencer testified that after he learned of Nielsen’s sexual relations
with his wife, he inquired as to whether she had had sexual relations with other male
friends and acquaintances. (Rec. 1201, pgs. 200-207)

20.  Spencer testified that he was involved in a number of lawsuits as a
landlord, involving minor landlord tenant disputes (Rec. 1201, pg. 207), and one
department store, Z.C.M.1., collecting on Jewelya’s charge card. (Rec. 1201, pg. 208).

Nielsen introduced this evidence to show other stress in Spencer and Jewelya’s marriage,
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which he did not create. (Rec. 1201, pg. 208).

21.  Spencer testified that his lawsuit against Nielsen for alienation of
affection was dismissed because of his counsel’s failure to produce discovery regarding
these lawsuits. He testified that he provided the discovery to counsel, but his counsel
failed to produce it. (Rec. 1201, pg. 239). The Order granting summary judgment was
admitted as Trial Ex. 53, and read into court, it states “the court specifically finds that
there is just cause under Rule 37(B)(2)(c) to dismiss the plaintiff’s cause of action for
alienation of affection and all punitive damages.” (Rec. 1201, pg. 241). The Order further
says, “[A]ll of which frustrated the judicial process and impeded trial on the merits and
made it impossible or much more difficult to ascertain whether the allegations of
plaintiff’s complaint had any factual merit.” (Rec. 1201, pg. 242).

22.  After learning of Nielsen’s sexual relations with his wife, Spencer
testified that he approached Nielsen at work to meet with him about the situation, and
made a tape recording of their conversation. (Rec. 1201, pg. 245). Spencer told him to
leave his wife alone, and that he would pursue him and sue, if he didn’t leave his wife and
family alone. (Rec. 1201, pg. 246).

23.  In Spencer’s alienation of affection lawsuit against Nielsen, Spencer
disclosed the existence of the tape, and indicated in discovery that the tape would be
duplicated and produced. (Rec. 1201, pg. 248). However, the tape was never found and

was never produced. (Rec. 1201, pgs. 248-249).
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24.  In Spencer’s alienation of affection lawsuit against Nielsen, Nadine
Nielsen, his mother, and Lorrie Nielsen, his wife, were subpoenaed as deposition
witnesses. Nielsen’s lawyer complained that the mother was too old, that she had health
problems, and that neither her nor the wife, had any information relevant to the case.
(Rec. 1201, pg. 257-258). A motion to strike the subpoena was filed and granted.

25.  Spencer testified that he thought Nadine Nielsen, Mr. Nielsen’s
mother and Lorrie Nielsen, his wife, would have discoverable information. Spencer talked
to Nadine Nielsen in a ShopKo parking lot and she said that she had told Mike to leave
Jewelya alone. (Rec. 1201, pg. 414). Spencer thought that she and Nielsen’s wife, would
have information about Nielsen’s affair with Spencer’s wife, such as whether they knew
about it, when they found out, how long it had been going on, Nielsen’s activities at the
time, and those types of things. (Rec. 1201, pg. 374). Once Nielsen’s attorney objected
and the court ruled that Spencer’s attorney could not depose them. Spencer and his
attorney complied with the court’s order and did not depose Nielsen’s mother or wife.
(Rec. 1201, pg. 374-375).

26. In the alienation of affection case, Spencer’s counsel listed the
couple’s entire Bountiful L.D.S. ward, as persons who may have possible information or
may be used as a character witnesses. (Rec. 1201, pg. 260). As the case proceeded to
trial, and before the final disclosure of witnesses for trial, the number was to be whittled

down. (Rec. 1201, pg. 260).
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27.  Attrial Nielsen’s counsel tried to get Spencer to admit, that based on
the extra-marital affairs, infidelity on both sides, and accusations of physical abuse (while
denied by Spencer); Spencer understood in his own heart and mind that he really did not
have a happy marriage in May of 1996, when he filed his alienation of affection suit
against Nielsen. This accusation was denied by Spencer. (Rec. 1201, pg. 262).

28.  Spencer testified that they were still trying to keep their marriage
together, that in his heart he really wanted the marriage to work, that he had loved his
wife for 15 years, and they had children that depended on them. (Rec. 1201, pg. 373).

29.  Inregards to the missing audio tape of Spencer’s conversation with
Nielsen, Spencer testified that he thought he knew where the tape was when he answered
the discovery; but he could not find it after searching through boxes and boxes of tapes.
He would frequently record not only his own speeches, but speeches of other people (Rec.
1201, pg. 377); and there had been several moves. (Rec. 1201, pg. 378).

30. Inregards to the discovery sanction in the alienation of affection
case, this had to do with lawsuits that were filed involving Spencer, which Nielsen’s
attorney confronted him about in his deposition. (Rec. 1201, pg. 381). These lawsuits are
not sealed and are a matter of public record. At the time of the deposition, Mr. Nielsen’
attorney indicated that he could and would obtain those records on his own. (Rec. 1201,
pg. 381). He knew about the lawsuits during Spencer’s deposition. (Rec. 1201, pg. 382).

31.  Spencer testified that he did not file his action against Nielsen to

cause him distress or to cause him to incur large legal expenses. (Rec. 1201, pg. 383).
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The lawsuit filed by the Thompsons for alienation of affection was settled for a mere
$4,500.00. (Rec. 1201, pg. 386). Spencer loved his wife and he wanted the marriage to
work. (Rec. 1201, pg. 373).

32. Nielsen also testified at trial. He testified that he was sexually
intimate with Jewelya during high school. (Rec. 1199, pg. 419). After Nielsen learned
that Jewelya and Lorenzo lived across the street from where he got his haircut, he
initiated contact with Jewelya by buying her a birthday card and putting it in their
mailbox. (Rec. 1199, pgs. 421-422). This lead to a phone call from Jewelya and Nielsen
soon met Jewelya for lunch. (Rec. 1199, pg. 422).

33.  Nielsen testified that he and Jewelya continued to have lunches (Rec.
1199, pg. 423); and then they met at a hotel and they were sexually intimate. (Rec. 1199,
pg. 425). Nielsen admitted at trial that he went too far. He had free will. He didn’t
blame Jewelya, but accepted full responsibility for his actions. (Rec. 1199, pg. 426).

34. Nielsen further testified that he was sexually involved with Jewelya
at least a dozen times over a period of two, three, or more, years. (Rec. 1199, pg. 426).

He testified that he had sexual relations with her after it was learned that he was the father
of the twin girls. (Rec. 1199, pg. 427) He also testified that he continued his sexual
relations with Jewelya, after Spencer knew the twins belonged Nielsen. (Rec. 1199, pg.
427). The sexual relations continued because Nielsen was “pretty needy in that regard ”
(Rec. 1199, pg. 428), but Nielsen believed and knew, that it was a mistake. (Rec.1199, pg.

428).
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35.  Nielsen testified that it was his wife, Lorrie who pushed to have tests
done to determine if the twin girls belonged to Nielsen. She is the one who said, “I’ve got
to know, we can’t go on like this.” (Rec. 1199, pg. 428). Therefore, Nielsen did talk to
his wife about his sexual relations with Jewelya and Nielsen’s wife did have relevant
information about the case. (Rec. 1199, pg. 428). Nielsen’s wife also went to counseling
with Nielsen to discuss the matter, how to resolve it, how to reveal it to the twins, and
when. (Rec. 1199, pg. 429).

36. After the twins were born, Nielsen did have visitation, and the twins
would be taken to his mother’s house, Nadine Nielsen. Jewelya wanted the twins to feel
that Nadine was their grandmother. (Rec. 1199, pg. 430). Therefore, Nielsen’s mother
did have relevant information about the case and that Nielsen had fathered twins with
Jewelya. Nielsen never told the twins that he was their father, he doesn’t know who told
them. (Rec. 1199, pg. 430).

37.  Later in 1995 Nielsen met Jeweyla in Southern California and they
spent two days together and the last night at his hotel. (Rec. 1199, pg. 431-432) Although
Nielsen claimed that nothing sexual happened, he admitted that they were intimate, that it
didn’t look good, and that it shouldn’t have happened. (Rec. 1199, pg. 432).

38.  Nielsen testified that it was after his California rendevous with
Jewelya that Spencer confronted him at his office in the latter part of 1995 or early 1996.
(Rec. 1199, pg.433). Nielsen claimed that in their discussion he said he knew the

California rendevous looked bad, but nothing sexual happened. He then said that he and
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Spencer discussed other times when Nielsen and Jewelya had been sexually intimate,
without telling Spencer. (Rec. 1199, pg. 434). In this conversation Nielsen claimed that
Spencer told him that if he didn’t leave his wife alone, he would come after Nielsen and
make his life miserable. (Rec. 1199, pg. 435).

39. Nielsen testified that the alienation of affection lawsuit that Spencer
filed against him, supposedly to harass him, laid dormant for a couple of years. (Rec.
1199, pg. 439). Nielsen testified that he paid his first attorney, Tom Branch $8,000.00,
and Henriksen & Henriksen $87,483.42, to defend the alienation of affection lawsuit.
(Rec. 1199, pg. 440). Nielsen also testified that in the current lawsuit he had incurred
$55,966.00, with an additional $10,000 likely after trial. (Rec. 1199, pg. 441).

40. Nielsen testified that he lost about 7 days a year, 8 hours a day at
$30.00 an hour for a total of $8,400.00 over 5 years, in defending the alienation of
affection lawsuit. (Rec. 1199, pg. 442); and $7,560.00 in pursuing his case against
Spencer. (Rec. 1199, pg. 443).

41.  Nielsen testified that he did not seek any medical treatment and did
not have any claim for medical expenses against Spencer. (Rec. 1199, pg. 444). Nielsen
testified at trial, that to the best of his knowledge, his wife knew nothing about his
relationship with Jewelya prior to June of ‘90, and that he did not tell his mother about his
encounters with Jewelya. (Rec. 1199, pg. 444). He testified that his mother had health

problems and when his mother was served with papers, she didn’t understand what it was
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all about, and she was very upset. (Rec. 1199, pg. 444).

42. Nielsen testified that he sought a court order preventing Spencer
from proceeding with discovery or deposing his wife or mother. The court granted his
motion, and afterwards there was no violation of the order, or any attempt by Spencer to
depose Nielsen’s wife or mother. (Rec. 1199, pg. 445).

43.  On cross-examination, Nielsen again confirmed that he had had a
sexual relationship with Jewelya and continued to have an ongoing sexual relationship
with her. (Rec. 1199, pg. 455). That Jewelya became pregnant and delivered twins (Rec.
1199, pg. 455), and after this time, he continued to have ongoing sexual relations with
her. (Rec. 1199, pg. 456). Sometimes in a vehicle, sometimes in a motel or hotel. (Rec.
1199, pg. 462). He felt terrible after the first time, but he continued to do it. (Rec. 1199,
pg. 462).

44, Nielsen on cross-examination read from his deposition where he
indicated that it was right after June of 1990 he spoke with Spencer about the affair and
fathering the children; and it was him who wanted to meet with Spencer, but Spencer did
not want to meet. (Rec. 1199, pg. 459).

45. Nielsen admitted that he had visitation with the children at his
mother’s home, and that his mother told him to stay away from Jewelya, and she did not
approve of his relationship with Jewelya. (Rec. 1199, pgs. 463-464). His mother knew

about the situation, but Spencer was not allowed to take her deposition to find out what
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else she knew. (Rec. 1199, pg. 464).

46. Nielsen testified that he did not have sex with Jewelya in Southern
California in July of 1995, but he admitted that he had intimate contact with her at that
time. (Rec. 1199, pg. 465).

47.  Nielsen further testified that his relationship with Jewelya did cause
damage to Jewelya and Lorenzo’s marriage. “It wasn’t a good thing.” (Rec. 1199, pg.
465). Nielsen further conceded that the revelation that he was the father of the twins,
would have caused further stress and damage to the marriage. (Rec. 1199, pg. 466). And
the fact he continued to have sexual relations with Jewelya, also would have caused stress
and damage to the marriage. (Rec. 1199, pg. 466).

48.  When the alienation of affection lawsuit was dismissed by Judge
Dawson, Nielsen sought his attorneys’ fees at that time, but the Judge refused stating,
“I’m going to dismiss this, but you know, dismissal is enough, I’'m not going to award
you any attorneys’ fees. If Mr. Spencer appeals and the case comes back then I will take
- alook at the attorneys’ fees.” (Rec. 1199, pg. 468-469).

49.  Nielsen conceded that Spencer did not know what Nielsen’s wife
knew about the affair and that Spencer may have wanted to find out what she knew about
it. (Rec. 1199, pg. 470). Nielsen also admitted that he also listed dozens of witnesses in

his discovery answers in the alienation of affection case, many of the same witnesses

listed by Spencer. (Rec. 1199, pg. 470).

25



50.  Nielsen testified that he has never told the twins that he is their father
and that he does not discuss that with them. He realizes that Spencer would have bonded
with the twins before learning that he was not their true father. (Rec. 1199, pg. 473).

S51.  Spencer was later called on his own case, and testified that at least
once a month when he traveled he would take Jewelya with him to places like: San Diego,
San Fransico, Los Angeles, Phoenix, Dallas, Philadelphia, New York, Australia, Victoria
Island, Vancouver; and Southern Florida, Ft. Lauderdale, Miami, and Tampa. (Rec. 1199,
pg. 496) He also took her to Hawaii and Acapulco and Cancun, with a nanny to watch
the children. (Rec. 1199, pg. 497).

52.  Spencer further testified that he never told Jewelya that he didn’t
want to be married to her in this life, let alone forever; but that he wanted them to prepare
to go to the L.D.S temple to have their marriage sealed forever. (Rec. 1199, pg. 498).

53.  Spencer testified that one of the twins, Brooklyn had an eye
condition, a cataract; and needed surgery. (Rec. 1199, pg. 498). Spencer was contacted
by the doctor about giving blood prior to the surgery; and was told by Jewelya at that
time, that he might not be the father. (Rec. 1199, pg. 498).

54.  Spencer testified that regardless as to whether his encounter with
Nielsen regarding his wife occurred in 1990 or 1995, he did not purposely destroy the
tape recording of their conversation. (Rec. 1199, pg. 502). He thought he had it and he

spent hours looking for it, but couldn’t find it. It is possible that it was inadvertently

26



recorded over. (Rec. 1199, pg. 502). He had also moved several times. (Rec. 1201, pg.
378)

55.  Spencer admitted in his testimony that he and Jewelya did not have a
perfect marriage, but that they loved each other very much prior to Nielsen’s involvement
and that they were anticipating going to the temple and have their marriage sealed and
their children sealed to them. (Rec. 1199, pg. 503).

56.  Spencer admitted in his testimony that he was mad the night Jewelya
told him about Nielsen and that he did call Nielsen that same night to ask him why. (Rec.
1199, pg. 504). Nielsen was mad at Jewelya for telling Spencer saying they had an
agreement they weren’t going to tell. (Rec. 1199, pg. 505) Spencer further admitted that
he may have called Nielsen a name and threatened a lawsuit, if Nielsen did not leave his
wife alone. (Rec. 1199, pg. 505).

57.  Spencer testified that it was like getting hit in the gut with a baseball
bat, to look at your two little girls and know that they’re not yours, that you’re not their
real father. (Rec. 1199, pg. 505).

58.  Spencer testified that he never mentioned anything about how much
money he made to Nielsen. He never said that he would bury him at any cost. And he
never said he didn’t care if he won a lawsuit or not. (Rec. 1199, pg. 506).

59.  Spencer testified that he made Jewelya promise him that she would

no longer see Nielsen and that when he saw the children he would do so under certain
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arrangements and restrictions and that she was not to remain with him and the children.
(Rec. 1199, pg. 507).

60.  Spencer testified that when he learned of Nielsen’s rendevous with
Jewelya in Southern California in 1995, he was devastated. (Rec. 1199, pg. 508).

61.  Spencer testified that after Jewelya divorced him they had
problems, because Jewelya would deny him visitation of his children. Jewelya went to
jail several times for denying visitation. (Rec. 1199, pg.510). Spencer did not want to see
her in jail, but only wanted to see his children. (Rec. 1199, pg. 512). Eventually there was
a custody change ordered in the divorce proceeding, changing custody of one of their
children, Colton, to Spencer. (Rec. 1199, pg. 512).

62.  Spencer testified that the main reason his marriage with Jeweyla
failed was because of the constant affair between Nielsen and Jewelya. (Rec. 1199, pg.
513) Nielsen had destroyed his marriage, his family, and his life. Spencer had lost his
marriage, his home, the association with his wife and children. Everything he had
dreamed of when he married Jewelya in the first place, was lost. That is why he filed his
alienation of affection claim. (Rec. 1199, pg. 514).

63.  Afier testimony, in reviewing the jury instructions, Spencer’s
attorney objected to Instruction No. 19, regarding the elements for abuse of process, (Rec.
620) particularly paragraph 2, and the list of items that followed. The court denied the

objection, and received the instruction. (Rec. 1199, pg. 544). The court stated, “[i]t
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certainly is argument but they’ve got to find some of that and those are the only issues
that have been raised relative to ways in which they abuse process. So they’ve got to find
that one of those.” (Rec. 1199, pg. 545). Spencer’s counsel raised the question as to
whether one of them is enough and the court responded, “[i]t is if they think it is. I say
one or more. One may be. That’s something you can argue to them. That’s a question of
whether it is. It may be. (Rec. 1199, pg. 545).

64. The court compared the case to a negligence case stating, “first of all
you’ve got to file the civil process against the defendant, that he used the civil process for
a purpose other than that for which it was intended in one or more ways - all he’s got to
find one way. (Rec. 1199, pg. 545, lines 19-22) To which, Spencer’s counsel responded,
“[a]ctually abuse of process he has to show that the process that was filed was
inappropriate. My client wasn’t married or they didn’t have that kind of thing.” (Rec.
1199, pg. 545, lines 23-25) To which the court said, “not really.” The objections were
denied. (Rec. 1199, pg. 547, lines 1 & 12).

65.  Spencer’s counsel also objected to Instruction No. 16, and
complained that Judge Dawson did not dismiss the alienation of affection case because it
was a bad faith filing, but rather it was dismissed because of the failure to comply with

discovery orders. (Rec. 1199, pg. 553, lines 12-15).
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SUMMARY OF ARGUMENT

The dismissal of the underlying action, that Spencer brought against Nielsen
for alienation of affection, as a discovery sanction under Rule 37(b)(2)(C) does not
establish that the underlying action was brought “without probable cause,” in order to
sustain a claim for wrongful use of civil proceedings. Gilbert v. Ince, 981 P.2d 841 (Utah
1999). Furthermore, the lack of probable cause, is a question of law for the court to
determine, not the jury.! Id. In addition, the dismissal of the underlying action as a
discovery sanction, does not constitute a termination “on the merits,” in order to sustain a
claim for wrongful use of civil proceedings. Hatch v. Davis, 102 P.3d 774 (Ut.App. 2004)
aff’d 147 P.3d 383 (Utah 2006). Furthermore, the question as to whether a matter has
been determined on the merits is a question of law for the