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IN THE UTAH COURT OF APPEALS 

MAGNESIUM CORPORATION OF 
AMERICA, 

Petitioner, 

vs. 

AIR QUALITY BOARD and DIVISION 
OF AIR QUALITY, DEPARTMENT OF 
ENVIRONMENTAL QUALITY, STATE 
OF UTAH, 

Respondents. 

Case No. 960354-
Case No. 960433-

Priority No. 14 

-CA and 
-CA 

BRIEF OF RESPONDENTS, AIR QUALITY BOARD and DIVISION OF AIR 
QUALITY, DEPARTMENT OF ENVIRONMENTAL QUALITY, STATE OF UTAH 

ON A PETITION FOR REVIEW OF AN ORDER FROM THE 
UTAH AIR QUALITY BOARD 

STATEMENT OF JURISDICTION 

The appeal by Magnesium Corporation of America 

("MagCorp") is from final action by the Utah Air Quality Board 

("Board") resulting from a formal adjudicative proceeding. The 

Court of Appeals has jurisdiction to review this appeal pursuant 

to Utah Code Ann. § 78-2a-3(2) (a) (1992 and 1996 Supp.). 



STATEMENT OF ISSUES AND STANDARD OF REVIEW 

Issue: Did the Utah Air Quality Board correctly 

conclude that MagCorp violated Utah Administrative Code R307-1-

3.1 (1996) and Condition l.B(3)(c) of its Approval Order dated 

April 16, 1992 for exceeding the 4,800 tons of chlorine gas per 

12-month period at the melt/reactor stack from June 1992 through 

April 1994? 

Standard of Review: Where the legislature has 

delegated to the agency an explicit or implicit grant of 

discretion, or where the agency interprets its own rules, the 

Court reviews the agency's action under the reasonable and 

rational intermediate-deference standard. Utah Code Ann. § 63-

46b-16(4) (h) (1993) ; Morton Int'1. Inc. v. State Tax Comm'n. 814 

P. 2d 581, 589 (Utah 1991); NUCPF CQFP. v. Stfrte Tftx Cpmm'n, 832 

P.2d 1294, 1296 (Utah 1992); Thorup Bros Constr., Inc. v. 

Auditing Div.. 860 P.2d 324, 327 (Utah 1993). However, absent a 

grant of discretion, or where the agency's actions are based on 

interpretations of general questions of law, review is under the 

correction-of-error standard. Utah Code Ann. § 63-46b-16(4)(d) 

(1993). Zissi v. Tax Comm'n. 842 P.2d 848, 852-53 & n.2 (Utah 
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1992) . 

DETERMINATIVE LAW 

The following statutes and administrative rules are set 

forth either in the attached addendum or petitioner's addendum. 

Utah Code Ann. § 19-2-101(2) (1995), Addendum A. 

Utah Code Ann. § 19-2-108(1995), Addendum B. 

Utah Code Ann. § 19-2-110(1995), Addendum C. 

Utah Code Ann. § 63-46V-16(4)(1993), Addendum D. 

Utah Code Ann. § 78-12-29(3), Pet Br. Addendum 4. 

Utah Admin. R307-1-2.3, Pet. Br. Addendum 5. 

Utah Admin. R307-1-3.1(1996), Addendum E. 

Utah Admin. R307-1-4, % 1, Pet. Br. Addendum 6. 

Utah Admin. R307-1-4.7(1996), Id.. 

In addition, the Notice of Violation, dated September 

29, 1994, is at Addendum F and the MagCorp Approval Order, dated 

April 16, 1992, is at Pet. Br. Addendum 7. 
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STATEMENT OF THE CASE 

I. Nature of the Case 

MagCorp, located on the edge of the Great Salt Lake, 

produces magnesium metal from brine extracted from the Great Salt 

Lake. MagCorp operates its plant under an Approval Order issued 

by the Executive Secretary. The Approval Order conditions 

specify certain limitations on air pollution emissions that are 

produced as part of MagCorp's magnesium production process. 

The melt/reactor stack is one point at MagCorp where 

chlorine is emitted to the atmosphere. Under Approval Order 

Condition l.B(3)(c) , the annual limit on chlorine emissions from 

this stack is in no case to exceed 4,800 tons. On September 19, 

1994, the Executive Secretary issued MagCorp a Notice of 

Violation alleging, among other things, violation of the 4,800 

ton chlorine emission limitation. 

A formal administrative hearing was held. By 

stipulation (R. MC-38), the only issue for hearing was: 

Did MagCorp violate Utah Administrative Code R307-
1-3.1 and Condition l.B(3)(c) of the Approval 
Order dated April 16, 1992 for exceeding the 4,800 
tons of chlorine gas per 12-month period at the 
melt/reactor stack from June 1992 through April 
1994? 
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The Board concluded that MagCorp violated its 4,800 ton limit 

from June 1992 through April 1994 and upheld issuance of 

violation No. 5 of the Notice of Violation (R. MC 793-803). 

MagCorp is now appealing the Board's decision. 

The crux of the dispute between MagCorp and the State 

is whether emissions from unavoidable breakdowns should be 

included in or excluded from the 4,800 ton limit. The Board 

concluded that Condition l.B(3) (c) requires emissions from 

unavoidable breakdowns to be included in the annual 4,80 0 ton 

chlorine emission limitation totals (R. MC 795). 

The unavoidable breakdown rule, Utah Admin. R307-1-4.7, 

is a generic rule whereby a pollution source may exclude 

emissions from its total allowable emissions when pollution 

control equipment is unexpectedly and temporarily broken down, 

provided that the source meets all the requirements of the rule. 

However, specific approval order conditions may override generic 

rules. Utah Admin. R307-1-4 (1996). 

II. Course of Proceedings and Agency Disposition. 

On September 29, 1994, the Executive Secretary of the 

Utah Air Quality Board, pursuant to Utah Code Ann. § 19-2-110 
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(1995), issued a Notice of Violat ion and Order for Compliance to 

MagCorp, a l leg ing v io l a t ions of the Utah Air Conservation 

Regulations, Utah Admin. R307 (1996), and ce r t a in condit ions of 

the 1992 Approval Order (R. MC 101-04). The p a r t i e s entered in to 

a p a r t i a l set t lement agreement to s e t t l e a l l the v io l a t i ons 

except Violat ion No. 5, which al leged MagCorp v io la ted Condition 

l .B(3)(c) of i t s 1992 Approval Order by exceeding the 4,800 ton 

chlorine emission l im i t a t i on from June 1992 through April 1994. 

A formal adminis t ra t ive adjudicat ion was held February 

14, 1996 to determine whether Violat ion No. 5 should be upheld. 

The Board appointed a Board member, Dr. Richard Kanner, to act as 

hearing o f f i ce r . An adminis t ra t ive record was prepared (R. MC 

48-359) -1 At the hearing witnesses were sworn, examined and 

cross-examined and evidence was taken (R. MC 373-579) . The 

p a r t i e s submitted pre-hearing and post-hear ing b r i e f s (R. MC 1-

36, 597-667). 

In wr i t t en findings of fact and conclusions of law, 

MagCorp and the State mutually agreed to a prehearing administrat ive 
record. For purposes of Utah R. App. P. 24(e) (1996), the documents that 
comprise the prehearing record w i l l not be considered "exhib i t s ." This br ie f 
c i t e s to the prehearing record as paginated in accordance with Utah R. App. P. 
1Kb) (1996) . 

6 



dated April 3, 1996, the hearing officer recommended to the Board 

that violation No. 5 should be upheld. After each Board member 

was given a copy of the administrative record and the hearing 

officer's recommendations to review (R. MC 674), the Board called 

a special meeting (R. MC 675-77), at which the parties through 

counsel made presentations to the Board and Board members had the 

opportunity to ask questions of counsel. The Board deliberated. 

It adopted the hearing officer's recommendation, with certain 

modifications, and issued Findings of Fact, Conclusions of Law 

and Order dated May 1, 1996 ("Order"), in which it upheld the 

issuance of Violation No. 5 (R. MC 793-803). It is from this 

Order that MagCorp filed a Petition for Writ of Review, Case No. 

960354-CA. The Board issued a technical correction to its May 1 

Order on June 12, 1996 (R. MC 804). MagCorp filed a Petition for 

Writ of Review, Case No. 960433-CA, and by Order of this Court 

dated July 23, 1996, the two appeals were consolidated. 

Civil penalties may be judicially imposed for violation 

of approval order conditions. Utah Code Ann. § 19-2-115(1995). 

On June 6, 1996, the Board filed an action in Third District 

Court, Case No. 960903791, seeking imposition of civil penalties 
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against MagCorp based on the Board's Order upholding the issuance 

of Violation No. 5. In an Order dated July 11, 1996, the Third 

District Court stayed the action until completion of all appeals, 

based on a stipulation of the parties. 

STATEMENT OF FACTS 

I. MagCorp's Process 

Part of MagCorpfs magnesium production involves a 

melt/reactor process. The melt/reactor is where concentrated 

magnesium and other salts, that have been dried to a powder, are 

melted to a molten salt. The melt/reactor is also where chlorine 

is injected into the system to convert magnesium oxide to 

magnesium chloride. Not all of the chlorine is consumed in the 

process because, in order to force this reaction, excess chlorine 

is used. Chlorine not consumed in the process is routed to 

pollution control equipment, if it is operating, and out the 

melt/reactor stack (R. MC 19-20, 142-45) . 

A piece of pollution control equipment, called a 

Chlorine Reduction Burner, is at the heart of this appeal. 

Chlorine not consumed in the melt/reactor process is routed to 

the Chlorine Reduction Burner where, at very high temperature, 
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chlorine gas is converted to hydrogen chloride gas. After 

conversion, additional pollution control equipment (water 

scrubbers) removes the hydrogen chloride gas (R. MC 3 92). If the 

Chlorine Reduction Burner is not operating, chlorine is not 

routed to the Chlorine Reduction Burner and the chlorine gas is 

emitted uncontrolled to the atmosphere. 

Downstream from the melt/reactor stage, electrolytic 

cells continuously produce magnesium metal from magnesium 

chloride. The melt/reactor produces batches of molten magnesium 

chloride, which are fed into the electrolytic cells, where 

magnesium metal is continuously extracted from the magnesium 

chloride. If the cells are not continuously fed they will be 

destroyed (R. MC 397, 547). Thus, if the Chlorine Reduction 

Burner is not operating, MagCorp must still produce the molten 

material for the electrolytic cells to remain operational, and 

chlorine gas is emitted, uncontrolled, directly to the 

atmosphere. Given this continuous batch feed process, MagCorp 

has readily admitted that there are no production curtailment 

actions it can take to reduce chlorine emissions when the 

Chlorine Reduction Burner is off-line (R. MC 546-47). 
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II. The Approval Order Process 

An approval order is an Order by the Executive 

Secretary of the Board authorizing construction or modification 

of air pollution sources in accordance with specific conditions 

listed in the approval order. The Executive Secretary has 

statutory authority, and as authorized by the Board, to enforce 

rules through the issuances of orders. Utah Code Ann. § 19-2-

107(2) (g) (1995) . The Executive Secretary also has statutory 

authority to issue notices of violation to alleged violators 

11 [w] henever the executive secretary has reason to believe that a 

violation of any provision of this chapter [Title 19, Chapter 2] 

or any rule issued under it has occurred.... Utah Code Ann. § 

19-2-110 (1) (a) (1995) . 

As required by Utah Code Ann. § 19-2-108(1) (1995) and 

Utah Admin. R307-1-3.1 (1996), on June 12, 1989, MagCorp 

submitted a Notice of Intent to the Executive Secretary for the 

installation of the Chlorine Reduction Burner (R. MC 206-221) . 

MagCorp had considered other pollution control measures but it 

eventually settled on the Chlorine Reduction Burner (R. MC 400). 

The Chlorine Reduction Burner is a unique piece of equipment, 

10 



specially designed for the MagCorp facility. Pet. Br. at 7.2 

The Executive Secretary may not require equipment from 

a particular supplier or manufacturer. The Executive Secretary 

reviews the information supplied in the Notice of Intent to 

determine whether the equipment will meet performance standards. 

Utah Code Ann. § 19-2-108(5) (1995) , Utah Admin. R307-1-3.1(1996) . 

The Executive Secretary issued an Approval Order to 

MagCorp after evaluating the information contained in the Notice 

of Intent, such as the specifications of the Chlorine Reduction 

Burner, its expected performance and the nature of the emissions-

causing process. The Chlorine Reduction Burner became 

operational on or about June 15, 1990 (R. MC 292). 

Given the performance uncertainties with this piece of 

pollution control equipment, the Approval Order allowed a rolling 

12 month chlorine emission limitation of 12,000 tons during the 

first 12 months of operation. In all subsequent operation, by 

the language of Approval Order Condition l.B(3) (c), the annual 

MagCorp is one of three magnesium plants in the United States and the 
only plant that uses an anhydrous process. There is no comparable piece of 
pollution control equipment to the Chlorine Reduction Burner. MagCorp 
conducted a pilot scale project before installing the full scale model (R. MC 
20, 189-195) . 
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emission limitation was "in no case" to exceed 4,800 tons. 

III. Emissions from the Melt/Reactor Stack 

Total chlorine emissions from the melt/reactor stack 

without pollution control equipment would be 24,000 tons 

annually. In order to allow MagCorp to shake down the Chlorine 

Reduction Burner, the initial limitation was set at 12,000 tons. 

During the first year of operation, from July 15, 1990 to July 

15, 1991, MagCorp did not exceed the 12,000 ton limit. 

Thereafter, MagCorp was subject to the 4,800 ton limit--a 

limitation MagCorp should easily have met under normal operating 

conditions.3 

It was not until early 1992, when MagCorp experienced 

problems with the liner of the Chlorine Reduction Burner, that 

MagCorp exceeded the 4,800 ton limit. MagCorp's limit is based 

on a "rolling" 12 month average. This means that emissions are 

counted for the most recent 12 months (e.g., July 1992 to June 

1993). As emissions for a new month (e.g., August 1993) are 

added to the total, the emissions for the thirteenth month 

3 The Board concluded that annual emission from the melt/reactor stack, 
under normal operating conditions, would be approximately 1,752 tons (R. MC 
797). See infra pp. 28, 34. 
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previous (e.g., July 1992) are dropped. For the rolling 12 

months starting in June 1992, MagCorp emitted 5,092 tons of 

chlorine to the atmosphere. For the rolling 12 months ending 

December 1992 through September 1993 annual chlorine emissions 

were 8,000 tons to more than 9,000 tons (R. MC 44). Since April 

1994, MagCorp has stayed within its 4,800 ton limit (R. MC 527). 

The "in no case" language does not allow MagCorp to 

rely on the unavoidable breakdown rule. However, a source 

experiencing more than temporary equipment failure may apply to 

the Board for a variance from its approval order conditions. 

Utah Admin. R307-1-2.3(1996). If such a variance were granted, 

the source would not be in violation if it exceeded its approval 

order limitation during the period approved by the Board for 

equipment repair. MagCorp did not apply to the Board for a 

variance to Approval Order Condition l.B(3)(c). 

SUMMARY OF ARGUMENTS 

The Approval Order Condition l.B(3) (c) language "In no 

case shall the chlorine aas emissions exceed 4.800 tons" is plain 

on its face and to a person of ordinary intelligence means that 

it is an absolute limit. When viewed in light of the policy of 
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the Air Conservation Act, the practical implications that follow 

if MagCorp's interpretation is followed, and MagCorp's inability 

to meet the curtailment provisions of the breakdown rule, it 

makes no sense to conclude that emissions that occur during 

unavoidable breakdowns are to be excluded from the 4,800 ton 

chlorine limitation. 

Understanding MagCorp's unique continuous batch process 

and its inability to take curtailment actions when the Chlorine 

Reduction Burner is shut down, leads inexorably to the conclusion 

that the unavoidable breakdown rule does not apply to Approval 

Order Condition l.B(3)(c). The Executive Secretary's approach of 

writing an emission limitation that allows an adequate margin of 

emissions to account for breakdowns, operator error, maintenance, 

etc., is rational and reasonable. 

MagCorp violated its emission limitation on twenty 

three separate occasions from June 1992 through April 1994. 

MagCorp and the State appear to be in agreement that some of the 

violations are not time barred. However, MagCorp1s obstinacy in 

not fully reporting emissions data in response to numerous 

information requests by the Executive Secretary does not bar any 
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of the twenty-three violations. 

ARGUMENT 

I. THE "IN NO CASE" APPROVAL ORDER CONDITION IS 
UNAMBIGUOUS AND IN ANY EVENT THE BOARD'S 
INTERPRETATION IS REASONABLE AND RATIONAL. 

Beginning in July 1991, MagCorp was required to meet an 

annual chlorine emission limitation of 4,800 tons. MagCorp did 

not meet this limitation. MagCorp argued that it could meet the 

limitation by relying on the breakdown rule. The dispute between 

MagCorp and the Board turns on whether Approval Order Condition 

l.B(3) (c) should be read as including or excluding emissions that 

occur during breakdown events. Condition l.B(3) (c) states: 

B. Melt/Reactor Stack 

(3) Cl2 - The emissions shall be determined as 
follows: 

(c) All subsequent operation -
conversion of no less than 80% of 
the chlorine gas to HCL in any 12-
month period, in accordance with 
the chlorine balance procedure plan 
as required in Condition 16.D - In 
no case shall the chlorine eras 
emissions exceed 4.800 tons per 12-
month period in any subsequent 12-

15 



month period of operation. 
(emphasis in original) 

Both parties have referred to the disputed language as 

the "in no case" condition. 

A. The Standard of Review is Reasonableness 
and Rationality. 

MagCorp has phrased its issues on appeal in an effort 

to lead the Court into reviewing the Board's action under a 

correction-of-error standard. MagCorp!s rendition of the issues4 

is: (1) the Board exceeded its authority in not applying the 

breakdown rule to MagCorp (i.e. to emissions from the 

melt/reactor stack); (2) the Executive Secretary's failure to 

provide prior notice of the meaning of Condition l.B(3) (c) 

violated due process; and (3) when interpreting Condition 

l.B(3)(c) and the breakdown rule, the Board erroneously applied 

principles of general law. Pet. Br. at 1-3. What MagCorp is 

attempting to do on appeal is to re-litigate, de novo, issues 

that were decided by the Board after MagCorp had a full and fair 

opportunity to present its case at a formal adjudicative hearing 

and to argue its case before the Board. 

4 Excluding the statute of limitations issue. See infra, Part III. 
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In requesting review under Utah Code Ann. § 63-46b-

16(4)(b) , MagCorp has not pointed to any statutory provision to 

show that the Board acted beyond its jurisdiction. There is no 

explicit or implicit statutory provision that states the Board 

shall always apply the breakdown rule to all sources. In fact, 

there are specific statutory provisions that give the Board and 

the Executive Secretary discretion to control air pollution 

sources. Utah Code Ann. § 19-2-104(1)(a)(1995 and 1996 Supp.), 

§ 19-2-108(1995). Nor has MagCorp pointed to any unlawful 

procedure associated with the Board's action as required for 

relief under § 63-46b-16(4) (e) (1993) . 

MagCorp's first argument is that the Board has failed 

to follow its own rules. Pet. Br. at 19-20 (see e.g., p.19, "The 

Agency is bound by its own rules."). Actually, what MagCorp is 
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r e q u e s t i n g i s review under § 63-46b-16 (4) (h) 5 . And t h e s t anda rd 

of review under paragraph (4)(h) i s t h a t the cour t w i l l not 

d i s t u r b the agency ' s r u l i n g u n l e s s i t de te rmines i t exceeds the 

bounds of r ea sonab lenes s and r a t i o n a l i t y . Morton I n t ' 1 I n c . v . 

S t a t e Tfrx Cpmm'n, 814 P.2d 581,587-88 (Utah 1991); Nucor S t e e l v . 

S t a t e Tax Comm'n. 832 P.2d 1294, 1297-98 (Utah 1992); Thorup 

Bros . Cons t . . I n c . v . Audi t ing Div . . 860 P.2d 324, 327 (Utah 

1993); P i c k e t t v . Utah P e p ' t of Commerce. 858 P.2d 187, 191 (Utah 

App. 1993) . 

To come w i t h i n the ambit of t he i n t e r m e d i a t e r e a s o n a b l e 

and r a t i o n a l review s t a n d a r d , t he cour t de te rmines whether t h e 

l e g i s l a t u r e has g iven the agency an e x p l i c i t or i m p l i c i t g r a n t of 

d i s c r e t i o n . See e . g . , Morton I n t f 1 , 814 P.2d 581, 589 (Utah 

1992)(Court g r a n t s "an agency deference on the b a s i s of an 

5 Sect ion 63-46b-16(4) (h) (1993) s t a t e s : "The appel la te court s h a l l 
grant r e l i e f only i f , on the bas i s of the agency's record, i t determines that 
a person seeking j u d i c i a l review has been s u b s t a n t i a l l y prejudiced by any of 
the fol lowing: 

(h) the agency act ion i s : 
(i) an abuse of the d i s c r e t i o n delegated to the agency by 
s t a t u t e ; 
(ii) contrary to a rule of the agency; 
(iii) contrary to the agency's prior practice, unless the agency 
justifies the inconsistency by giving facts and reasons that 
demonstrate a fair and rational basis for the inconsistency; or 
(iv) otherwise arbitrary or capricious." 
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explicit or implicit grant of discretion contained in the 

governing statute"). In the complex and technical area of 

control or air pollution sources, the legislature has recognized 

that deference should rest with the Board and the Executive 

Secretary. 

A general policy of the Air Conservation Act is to 

achieve and maintain air quality that will protect health, safety 

and the environment. Utah Code Ann. § 19-2-101(2) (1995). The 

legislature has granted statutory authority to the Utah Air 

Quality Board to make rules to control, abate and prevent air 

pollution from all sources and to establish "the maximum quantity 

of air contaminants that may be emitted by an air contaminant 

source." Utah Code Ann. § 19-2-104(1)(a)(1995 and 1996 Supp.). 

In addition, Utah Code Ann. § 19-2-108(1995) grants the Board and 

the Executive Secretary authority over the construction or 

modification of air pollution sources. Thus, the legislature's 

delegation of discretion to the Board and the Executive Secretary 

to make rules and decisions concerning control of air pollution 

sources brings review of their actions under the intermediate 

deference standard. 
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Second, MagCorp would have the Court review the Board's 

decision that the breakdown rule does not apply to Condition 

l.B(3)(c) under the rules construing disputed contract language. 

Pet. Br. at 28. But the Approval Order is not a contract. It is 

the way in which the Board and the Executive Secretary carry out 

their statutory duty to place controls on air pollution sources. 

The interpretation of an approval order is also similar to 

application of an agency rule. Therefore, review of the Board's 

action should be under the intermediate deference standard. 

B. The "in no case" Language Denotes Prohibitory 
Action and Plainly States That There are No 
Exceptions to the 4/800 Ton Chlorine Emissions 
Limitation. 

The starting point in interpreting the approval order 

condition is the plain meaning of the language in question and 

only if there is some ambiguity is there a need to look further. 

See Schurtz v. BMW of N. Am.. Inc.. 814 P.2d 1108, 1112 (Utah 

1991)(we first look to the statute's plain language); Archer v. 

Board of State Lands & Forestry. 907 P.2d 1142, 1145 (Utah 

1995)(statutes and administrative rules should generally be 

construed according to their plain language); Trolley Square 

Assocs, v. Nielson. 886 P.2d 61, 63 (Utah App. 1994)(contract 
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i n t e rp r e t a t i on begins with an examination of the contract 

i t s e l f ) . 

The language at issue in the approval order, "in no 

case sha l l the chlorine gas emissions exceed 4,800 tons per 12-

month p e r i o d . . . , " i s c lear on i t s face. The Board spec i f i ca l l y 

found the language to be c lea r and unambiguous. Responding to 

MagCorp's argument "that adminis t ra t ive agencies formulate ru les 

tha t ' a re su f f i c i en t ly de f in i t e and c lear tha t a person of 

ordinary in t e l l i gence wi l l be able to understand and abide by 

them, '" the Board concluded: "The ' In no case ' language to a 

person of ordinary in t e l l i gence would mean ju s t tha t - no 

except ions." {emphasis in original) (R. MC 796-97). The Board's 

decision i s cons is tent with the way in which "in no case sha l l " 

has been used in over twenty sect ions of the Utah Code to denote 

prohib i tory ac t ions . 6 Also, to fur ther draw a t t en t i on to i t s 

Utah Code Ann. § 2-4-9, Airport zoning regulat ions (in no case shall 
such administrat ive agency be or include any member of the board of 
adjustment); § 6-1-6, Agriculture, Claims to be f i led (in no case shall such 
extension be extended beyond nine months); § 13-14a-2(3)(a) , Right of re turn 
on termination of r e t a i l i n g agreement (in no case shall the adjustment cause 
the value of the wholegood to go below the wholesale value l i s t e d . . . . ) ; § 17-
5-232, County roads and a i rpor t s (may designate the county roads to be 
maintained by the county. . . which in no case shall be more than three in the 
same d i r ec t ion ) ; § 17A-2-543, Special D i s t r i c t s , Contractual powers, bond 
issues (In no case shall the amount of bonds exceed the benefi ts assessed); 
§ 17A-2-719(5), Duty of County Assessor (in no case shall any land be taxed 
for i r r i g a t i o n purposes); § 35-1-65(1), Temporary d i s a b i l i t y (in no case shall 
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importance, the prohib i tory language in Approval Order Condition 

l .B(3)(c) was underl ined. 

MagCorpfs asse r t ion tha t f a i l u re to not i fy i t of the 

Executive Secre ta ry ' s i n t e rp r e t a t i on of Condition l.B(3) (c) i s a 

v io la t ion of due process cannot stand given tha t the Board found 

the "in no case" language i s p la in on i t s face. In Camp v. 

Deseret Mut. Benefit Ass 'n. 589 P.2d 780, 782 (Utah 1979) 

( c i t a t ions omit ted) , the court s t a t ed : "A term i s not 

necessar i ly ambiguous simply because one par ty seeks to endow i t 

with a d i f fe rent meaning from tha t r e l i e d on by the d ra f t e r . . . . 

[A] par ty may get a d i f fe ren t meaning by placing a force [sic] or 

s t ra ined construct ion on i t in accordance with h i s i n t e r e s t . " 

such compensation b e n e f i t s exceed 312 weeks); § 3 5 - 1 - 7 5 ( 1 ) ( d ) , Average weekly 
wage (in no case s h a l l the d a i l y wage be m u l t i p l i e d by l e s s than . . .) ; § 35-2-
108(3) , L imi t a t i ons (But in no case s h a l l t he dependents ' c la im for dea th 
b e n e f i t s be a c t i o n a b l e . . . ) ; § 35-8-2 (6) ( c ) , Appren t i cesh ip Council ( e s t a b l i s h 
s t anda rds for a p p r e n t i c e s h i p agreements which in no case s h a l l be lower 
t h a n . . . ) ; § 3 5 - 9 - 6 ( 2 ) ( d ) ( 1 ) , S tandards , P rocedure . . (In no case s h a l l t he 
pe r iod of a temporary o rder exceed one y e a r ) ; § 40-10-15(1) , Performance bond 
(in no case s h a l l t he bond for the e n t i r e a rea under one permi t be l e s s than 
$10,000) ; § 59-7-201(3) , Minimum t ax (in no case s h a l l t he t a x be l e s s than 
$100); § 59-7-602(1) , Cred i t for cash c o n t r i b u t i o n s . . . (but in no case s h a l l 
the c r e d i t al lowed exceed $1 ,000) ; § 76-8-711(3) , Withdrawal of consent t o 
remain on campus or f a c i l i t y (In no case s h a l l consent be withdrawn for longer 
than four teen d a y s . . . ) ; § 78-12-12, [Adverse possess ion] ( in no case s h a l l 
adverse pos se s s ion be cons idered e s t a b l i s h e d . . . u n l e s s i t s h a l l be shown t h a t 
t he land has been occupied and claimed for the pe r i od of seven yea r s 
c o n t i n u o u s l y . . . ) ; § 78 -12-12 .1 , Possess ion and payment of t axes (in no case 
s h a l l adverse posses s ion be e s t a b l i s h e d . . . ) ; § 78-14-7 .1 L i m i t a t i o n of 
a w a r d . . . (In no case s h a l l t he amount of damages awarded for such noneconomic 
l o s s exceed $250,000) . 
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MagCorpfs interpretation that the "in no case shall" 

language excludes emissions from unavoidable breakdowns is not 

credible. It requires a forced and strained reading of the 

language and is entirely self-serving. Notwithstanding that the 

4,800 ton emission rate had a large emissions margin over and 

above those emissions produced during normal operations,7 MagCorp 

had to resort to excluding emissions from "significant 

unavoidable breakdowns"8 when it could not meet the 4,800 ton 

limit (R. MC 58-66 ) . 

C. Support for the Board's Dec is ion , Even i f the 
Language i s Considered Ambiguous, Comes From 
Testimony of Witnesses , MagCorp1s I n a b i l i t y 
to Meet the Requirements of the Breakdown 
Rule, and the Po l icy of the Air Conservation 
Act. 

Courts look beyond the document i t s e l f and r e s o r t t o 

o t h e r methods of c o n s t r u i n g language only when t h e language i s 

ambiguous. S tucker v . Summit County. 870 P.2d 283, 287, (Utah 

App . ) , c e r t , denied 879 P.2d 266 (1994). See also Hanchett v . 

See supra note 3 and infra pp. 28, 34. 

8 In responding to the Executive Secretary 's request for information 
about t o t a l chlorine emissions from the melt / reactor stack, Mr. Brent Cook, 
MagCorp!s process engineer, wrote that MagCorp was in compliance with 
Condition l.B(3) if emissions from s ignif icant unavoidable breakdowns were 
excluded from t o t a l emissions (R. MC 64-65). As discussed infra, pp. 43, 
"signif icant unavoidable breakdowns" i s a term coined by Mr. Cook. 
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Burbidge. 59 Utah 127, 135, 202 P.377 379-80 (1921)("When 

language is clear and unambiguous, it must be held to mean what 

it expresses, and no room is left for construction."); accord 

Sfllt frake Child fr Family They^py CUnjg, Inc. v. Frederick, 890 

P.2d 1017, 1020 (Utah 1995). Even if the disputed condition is 

considered to be ambiguous, and even if the Court should view an 

approval order as a contract, based on the record, the Board's 

decision that unavoidable breakdown emissions are to be included 

in the 4,800 ton limitation is logical, reasonable and rational. 

The task of interpreting an ambiguous agency order, 

such as an approval order, is similar to the task of interpreting 

an ambiguous court order. In Park City Utah Corp. v. Ensign 

Company, 586 P.2d 446, 450 (Utah 1978)(guotation and citation 

omitted), the court found that where construction of an ambiguity 

in a court order is called for, "it is the duty of the court to 

interpret an ambiguity which will make the judgment more 

reasonable, effective, conclusive, and one which brings the 

judgment into harmony with the facts and the law." The Board 

made its decision after reviewing the administrative record, 

including a transcript of the administrative hearing. Therefore, 
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the Board was in a pos i t ion to resolve any conf l i c t s in the 

evidence.9 Furthermore, the Board's decision i n t e r p r e t s any 

ambiguity in a manner tha t i s reasonable and consis tent with the 

overa l l purpose of the Air Conservation Act and with the MagCorp 

approval order . 

The Board's decision involves the in te rp lay of the 

unavoidable breakdown ru le and Approval Order Condition 

l . B ( 3 ) ( c ) . In Union Pac. R.R. Co. v. Auditing Div. . 842 P.2d 

876, 879 (Utah 1992), the court s t a ted tha t i t wi l l uphold agency 

ru les if they are reasonable and r a t iona l and wi l l apply an 

intermediate deference standard in reviewing whether an agency 

erred in applying i t s ru les . 1 0 See also Williams v. Public Serv. 

Comm'n, 754 P.2d 42, 50 (Utan 1988). The p la in language of the 

On review, the appel late court w i l l not subs t i tu te i t s judgment as 
between two reasonably c o n f l i c t i n g views, even though the court might have 
come to a d i f ferent conclusion had the case come before i t de novo. Grace 
D r i l l i n g Co. v. Board of Review, 776 P.2d 63, 68 (Utah App. 1989); accord 
Tasters Ltd. Inc. v. Dept. Employment Security, 819 P.2d 361, 365 (Utah App. 
1991). 

10 Interpretat ion of an approval order i s l i k e the appl icat ion of a 
ru le . While an approval order i s writ ten s p e c i f i c to a source, i t nonetheless 
has many s i m i l a r i t i e s to a ru le . The agency uses i t s technica l exper t i se to 
draft both a rule and an approval order; i t publ ishes e i t h e r the proposed rule 
or approval order for publ ic comment; and the rule or approval order may be 
changed as the r e s u l t of publ ic comment. Utah Code Ann. § 63-46a-4(1993 and 
1996 Supp.)(rulemaking procedure) and Utah Admin. R 307-1-3.1 .3(1996)(approval 
order procedure). Both a rule and an approval order regulate sources of a i r 
po l lu t ion- -one i s of general appl icat ion , the other i s s o u r c e - s p e c i f i c . 
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approval order condition and the policy implications that follow 

if MagCorp's interpretation were to be adopted will show the 

Court that the Board's decision is reasonable and rational. 

Condition l.B(3)(c) is not a standard approval order 

condition and appears to be unique to MagCorp's approval order 

(R. MC 442). The Division of Air Quality staff involved with the 

development and application of this approval order condition 

testified that their understanding is that all chlorine emissions 

from the melt/reactor stack, including those from unavoidable 

breakdowns, are included in the 4,800 ton limitation. 

In his testimony, Don Robinson, the permitting engineer 

who authored the language in condition l.B(3) (c), was clear as to 

its meaning: 

What that language means is that the limit of 
4800 tons is never to be exceeded including 
breakdowns, shut downs, where the Chlorine 
Reduction Burner could not operate, or where 
it could operate only at a reduced 
efficiency. In other words, under all 
circumstances. 

(R. MC 468). Mr. Robinson also testified that the language was 

underlined to draw to MagCorp's attention that "this was a very 

important condition and that specifically the breakdowns were to 
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be included in that limit." Jsi. Mr. Montie Keller, who attended 

some of the meetings with MagCorp prior to issuance of the 

Approval Order and who at the time was in charge of permitting, 

recalled that the 4,800 ton limit was applicable to all chlorine 

emissions from the melt/reactor stack, including those from 

unavoidable breakdowns (R. MC 444-45). Larry Larkin was assigned 

by the Division to the MagCorp facility as a compliance inspector 

from 1987 through 1992 (R. MC 3 90). He inspected the MagCorp 

facility when the Chlorine Reduction Burner first started up, 

during its first year of operation when the 12,000 ton limit was 

in effect, and also during the burner's second year of operation 

when the 4,800 ton limit became effective (R. MC 408). Mr. 

Larkin's determination was that all chlorine emissions would be 

included in the 4,800 ton limit, including: 

Emissions from normal operations, from 
breakdowns, power outages, scheduled 
maintenance, any emissions from when the 
Chlorine Reduction Burner was operating and 
from when it wasn't operating, any chlorine 
that was included in the material balance 
would be included in the emission limit. 

(R. MC 409). Mr. Larkin formed his understanding of the meaning 

of Condition l.B(3)(c) at the time the approval order was issued. 
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There is consistency in the testimony of the author of 

the approval order condition, Mr. Robinson, the branch manager in 

charge of permitting, Mr. Keller, and the compliance inspector at 

the time the Chlorine Reduction Burner commenced operation, Mr. 

Larkin, bearing out that the Division expected MagCorp to comply 

with the 4,800 ton limit under all circumstances. Mr. Arbaugh, 

the compliance inspector who was assigned to MagCorp after Mr. 

Larkin, also arrived at the same conclusion (R. MC 489). 

It is undisputed that MagCorp, under normal operating 

conditions, can easily meet its 4,800 ton emission limitation. 

The Board was persuaded that MagCorp had a margin of 3,048 tons 

per year to account for unavoidable breakdowns, etc. based on 

running the Chlorine Reduction Burner 24 hours per day 365 days a 

year at an hourly rate of 400 pounds per hour (R. MC 797) .X1 

The prohibitory "in no case shall" phrase and MagCorp's 

inability to change its manufacturing process, which results in 

chlorine emissions 365 days a year whether or not the Chlorine 

In questioning before the Board, MagCorp's attorney admitted to Board 
member Vanboerum: "If the burner is operating properly, it meets the 400 
pounds" (R. MC 753). The 400 pounds is the short term hourly limit on the 
melt/reactor stack as specified in Approval Order Condition l.B(3) (R. MC 
106) . 
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Reduction Burner i s operat ing, convinced the Board tha t MagCorp 

cannot claim compliance with i t s emissions l imi t a t ion by re ly ing 

on the unavoidable breakdown r u l e . During the disputed period 

MagCorp r e l i e d on the unavoidable breakdown ru le to exclude from 

i t s 4,800 ton emission l imi t those chlorine emissions discharged 

uncontrolled to the atmosphere for periods of up to s ix weeks.12 

(R. MC 541). In the r o l l i n g 12 month period from December 1992 

through September 1993 annual chlorine emissions were 8,000 tons 

to over 9,000 tons (R. MC 44) . To i n t e rp re t the breakdown ru le 

as applying under those condit ions would e f fec t ive ly r e s u l t in no 

emissions l imi t a t ion being applied to the mel t / reac tor s tack . 

The variance ru le i s ava i lable to MagCorp if i t 

experiences expected or ca tas t rophic equipment f a i l u r e . Utah 

Admin. R307-1-2.3(1996). MagCorp, could have applied to the 

Board for a variance from i t s approval order condit ions under 

Utah Admin. R307-1-2.3. If such a variance were granted, MagCorp 

would not have had to meet i t s 4,800 ton emission l im i t a t i on 

MagCorp's Production Engineer, Mr. Tripp, t e s t i f i e d tha t because of 
l i ne r problems with the Chlorine Reduction Burner, MagCorp had to take the 
burner down for three weeks on five or s ix separate occasions. Further, the 
Chlorine Reduction Burner was not operating during the s ix weeks i t took to 
re l ine the unit in May 1993. R. MC 542-44. 
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during the period approved by the Board to repair the liner. 

MagCorp asserts that the Board held that a variance is 

an integral part of the breakdown rule. That is incorrect. The 

Board questioned why MagCorp did not apply for a variance when 

the Chlorine Reduction Burner was down for periods as long as six 

weeks (R. MC 798). Had MagCorp applied for a variance, it may 

not have been in violation of its approval order. Furthermore, 

the variance process allows public review and scrutiny of 

expected exceedences during the variance period. Utah Code Ann. 

§ 19-2-113(1) (b) (1995) ("the Board may grant the requested 

variance following an announced public meeting..."). Such 

scrutiny was avoided by MagCorp. 

MagCorp!s interpretation of Condition l.B(3) (c) does 

not promote the policy and purpose of the Utah Air Conservation 

Act, which, among other things, is to achieve and maintain levels 

of air quality that protect human health and safety and prevent 

injury to plant and animal life and property. Utah Code Ann. 

§ 19-2-101(2) (1995). The Board's decision is consistent with 

that policy. 
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II. IT IS FAIR AND RATIONAL NOT TO APPLY THE 
BREAKDOWN RULE TO THE APPROVAL ORDER 
CONDITION LIMITING CHLORINE EMISSIONS FROM 
THE MELT/REACTOR STACK BECAUSE OF MAGCORPfS 
UNIQUE PRODUCTION PROCESS. 

In general, the unavoidable breakdown rule, Utah Admin. 

R307-1-4.7, states that emissions resulting from unavoidable 

breakdowns will not be a violation of Utah Admin. R307. However, 

application of the breakdown rule requires the source to take 

certain measures that reduce emissions during breakdown 

conditions. Utah Admin. R307-1-4.7.3(1996). An objective way to 

evaluate whether the breakdown rule should apply to Approval 

Order Condition l.B(3) (c), chlorine emissions from the 

melt/reactor stack, is to determine whether MagCorp can meet all 

of the requirements of the breakdown rule. Also, approval order 

conditions are source-specific and may differ from generic rules. 

See e.g., Utah Admin. R307-1-4(1996). 

MagCorp contends that the breakdown rule is universally 

applicable and should also apply to MagCorp. In essence, MagCorp 

argues that the Board's action is contrary to its rule or prior 

practice and, in any event, such action is arbitrary and 

capricious. See e.g., Pet Br. at 17, 19, and 30. Accordingly, 
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review i s under Utah Code Ann. § 63-46b-16(4) (h) (1993), where the 

court gives the agency intermediate deference under the 

reasonable and r a t i ona l standard of review.13 See the following 

cases as supporting the intermediate deference standard: Morton 

I n t ' l Inc. v. Sta te Tax Comm'n. 814 P.2d 581,587-88 (Utah 1991) 

and Nucor Steel v. State Tax Comm'n, 832 P.2d 1294, 1296 (Utah 

1992)(review of agency act ion tha t i s an abuse of d i s c r e t i on 

delegated to the agency by s t a t u t e ) ; Thorup Bros. Const., Inc. v. 

Auditing Div. . 860 P.2d 324, 327 (Utah 1993)(review of agency 

act ion tha t i s contrary to the agency's r u l e ) ; P icket t v. Utah 

Dep't of Commerce, 858 P.2d 187, 191 (Utah App. 1993)(review of 

agency act ion tha t i s contrary to the agency's p r i o r p r a c t i c e ) ; 

Anderson v. Public Serv. Comm'n, 839 P.2d 822, 824 (Utah 

1992)(review of agency act ion tha t i s a r b i t r a r y and cap r i c ious ) . 

The P e t i t i o n e r ' s br ief does not offer a fu l l discussion 

of the breakdown r u l e . Importantly, a par t of the breakdown 

ru l e , Utah Admin. R307-1-4.7.3(1996), r equ i r e s : 

As discussed in Part I above, the Board's act ion comes within the 
intermediate standard of review because the l eg i s l a tu re has delegated to the 
Utah Air Quality Board and the Executive Secretary broad d iscre t ion to make 
rules and decisions concerning the control of a i r pol lu t ion sources. 
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The owner or operator shall take all 
reasonable measures which may include but are 
not limited to the immediate curtailment of 
production, operations, or activities at all 
installations of the source if necessary to 
limit the total aggregate emissions from the 
source to no greater than the aggregate 
allowable emissions averaged over the periods 
provided in the source's approval orders or 
the UACR. 

The breakdown rule, at Utah Adirin. R3 07-1-4.7.4, goes on further 

to state: "Failure to comply with curtailment actions required 

by R307-1-4.7.3 will constitute a violation of these rules." 

Because of its production process, MagCorp by definition cannot 

meet the curtailment requirements of the breakdown rule. 

Mr. Tom Tripp, MagCorp's Production Manager, testified 

at the administrative hearing that the melt/reactor cells are fed 

magnesium chloride daily in three batches, each batch of six 

hours duration, 365 days per year (R. MC 518, 544-546) . Mr. 

Tripp further testified that because the melt/reactor cells 

provide the feed for the electrolytic cells--which have a 

continuous demand for the feed material--MagCorp cannot reduce 

production or take other curtailment actions when the Chlorine 
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Reduction Burner i s o f f - l i n e or inoperable 1 4 (R. MC 517-518, 546-

547) . 

Recognizing t h a t MagCorp would be unable t o use t h e 

breakdown r u l e , t he Execut ive S e c r e t a r y wrote Approval Order 

Condi t ion l . B ( 3 ) ( c ) t o a l low MagCorp a margin over and above 

emiss ions produced dur ing normal o p e r a t i o n t o accommodate 

breakdown and o t h e r emi s s ions . The Board concluded t h a t MagCorp 

could o p e r a t e under normal c o n d i t i o n s wi th emiss ions of 1,752 

tons annua l ly (36.5 p e r c e n t of t h e 4 ,800- ton emiss ion l i m i t ) , 

l e av ing a margin of 3,048 tons annua l ly (63.5 p e r c e n t of t h e 

4 ,800- ton l i m i t ) t o account for p e r i o d s of unavoidable breakdown 

(R. MC 786) . The Execut ive S e c r e t a r y ' s approach, as upheld by 

the Board, i s f a i r , r a t i o n a l and c o n s i s t e n t wi th the r u l e s . 

Moreover, Utah Admin. R307-1-4(1996) s t a t e s : "Sec t ion R307-1-3 

14 The breakdown rule , Utah Admin. R307-1 .4 .7 .4(1996) , further s t a t e s : 

In the event that production, operations or a c t i v i t i e s cannot be 
curta i l ed so as to so l i m i t the t o t a l aggregate emissions without 
jeopardizing equipment or sa fe ty or measures taken would r e s u l t in 
even greater excess emissions, the owner or operator of the source 
sha l l use the most rapid, reasonable procedure to reduce 
e m i s s i o n s . . . 

MagCorp s t a t e s that the e l e c t r o l y t i c c e l l s would suf fer catastrophic 
damage i f they were allowed to cool (R. MC 515) . I t i s obvious from the 
nature of the process that a l l p a r t i e s knew, prior to the issuance of the 
approval order, that MagCorp would not be able to take any e f f e c t i v e s teps to 
reduce emissions when the Chlorine Reduction Burner was o f f - l i n e . 
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may require more stringent controls than listed herein, in which 

case the requirements of R307-1-3 [Approval Orders] must be met." 

Thus, the specific Approval Order Condition l.B(3)(c), not the 

generic breakdown rule, Utah Admin. R307-1-4.7, is controlling 

with respect to emissions from the melt/reactor stack. 

The cases cited by MagCorp to buttress its claim that 

the breakdown rule is universally applicable (Pet. Br. at 20) are 

not on point. First, MagCorpfs continuous batch process is 

unique and is unlike processes used by other industries. Second, 

unlike other sources, MagCorp has a latitude in its emission 

limitation over an above emissions produced during normal 

operating conditions. The cases cited by MagCorp generally 

involve standards that could be met most of the time by a source 

using best available pollution control equipment but during 

malfunctions, process startup and shutdowns, the source may 

temporarily exceed the standard. See Essex Chem. Corp. v. 

Ruckelshaus. 486 F.2d 427, 432-33 (D.C. Cir. 1973) (no showing in 

the record that standard can be equaled during periods of less 

than normal operation); FMC Corp. v. Train. 539 F.2d 973, 977, 

985 (4th Cir. 1976)(pollution control standard developed by 
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allowing a variability factor of 0.00-0.5 percent daily and 2-3 

percent monthly for properly designed and operated treatment 

facilities); American Petroleum Institute v. EPA. 661 F.2d 340, 

351 (5th Cir. 1981)(standards for deck drainage could be met 97.5 

percent of the time and those for produced water 99 percent of 

the time); Marathon Oil v. EPA. 564 F.2d 1253, 1273 (9th Cir. 

1977)(same as preceding case). Unlike MagCorp, the sources in 

the foregoing cases did not have the latitude in their permits to 

accommodate upset operating conditions. 

In the cases cited above, EPA argued that it could use 

prosecutorial discretion if a source temporarily violated the 

standard. The court found this informal approach unsatisfactory. 

See e.g., M^r^thpn Qil, 564 F.2d at 1273. The Executive 

Secretary's approach to setting an emission limitation on the 

melt/reactor stack is different from the breakdown cases cited 

above. Under the Executive Secretary's approach, MagCorp has the 

certainty of knowing the standard it must meet and the 

flexibility to meet the standard even under less than ideal 

operating conditions. Such an approach is reasonable given 

MagCorp'£ unique operating process. 
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III. BECAUSE OF MAGCORP'S OBSTINACY IN NOT FULLY 
REPORTING EMISSIONS DATA, THE NOTICE OF 
VIOLATION WAS TIMELY ISSUED FOR ALL TWENTY-
THREE VIOLATIONS. 

MagCorp is required to comply with the 4,800 ton 

emission limitation on a rolling 12 month period. Each month, 

emissions are summed for the previous 12 months. Thus, every 

month a new 12 month period is established. The Notice of 

Violation issued to MagCorp is for exceeding the rolling 12 month 

4,800 ton emission limitation on 23 separate occasions, from June 

1992 through April 1994. The Board found that because of 

MagCorp!s confusing data submissions to the Executive Secretary, 

MagCorpfs reluctance to submit data on certain emissions, and 

MagCorp's review and re-submission of data, the Executive 

Secretary was not in a position to have accurate emissions data 

upon which to base the issuance of a Notice of Violation prior to 

April 26, 1994 (R. MC 799-800). 

MagCorp has argued there is a one-year statute of 

limitations on actions upon a statute for a penalty to the state. 

Utah Code Ann. § 78-12-29 (1992 and 1996 Supp.). However, 

MagCorp does not challenge, as time barred, those violations that 
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occurred in September 1993 or l a t e r . Pet. Br. at 38.15 The 

Sta te and MagCorp agree tha t the eight v io l a t ions tha t occurred 

from September 1993 through April 1994 are not barred by a one-

year s t a t u t e of l i m i t a t i o n s . 

At issue i s when the cause of act ion accrues for the 

f i f teen v io l a t ions tha t occurred each month from June 1992 

through August 1993. The Utah Supreme Court has held tha t 

s t a t u t e s of l imi t a t i ons commence to run when the cause of ac t ion 

accrues when a l l elements of the cause of act ion come in to being 

and the claim i s remediable in the cour t s . Retherford v. AT&T 

Communications of Mt. S ta tes , 844 P.2d 949, 975 (Utah 1992); 

Davidson Lumber Sales, Inc. v. Bonneville Inv . . 794 P.2d 11, 19 

(Utah 1990). Furthermore, when the act ion i s dependent on the 

f i l i n g of a re turn , the s t a t u t e of l imi t a t i ons does not begin to 

15 Utah Code Ann. § 19-1-305(1995) provides that the issuance of a 
Notice of Vio la t ion under Utah Code Ann. § 19-2-110 

t o l l s the running of the period of l i m i t a t i o n for 
commencement of a c i v i l ac t ion brought t o a s s e s s or 
c o l l e c t a penalty u n t i l the date the not i ce of 
v i o l a t i o n , order, or agency act ion becomes f i n a l under 
T i t l e 63, Chapter 46b, Administrative Procedures Act, 
or for a period of three years , whichever occurs 
f i r s t . 

Issuance of the Notice of Vio lat ion on September 29, 1994 to MagCorp t o l l e d 
the s ta tu te of l i m i t a t i o n s . 
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run u n t i l t he r e t u r n i s f i l e d . Gay H i l l F i e l d Serv. v . Board of 

Review of I n d u s t r i a l Comm'n. 750 P.2d 606, 609-10 (Utah App. 

1988); S t a t e Tax Comm'n v . Spanish Fork, 99 Utah 177, 182, 100 

P.2d 575, 577 (1940). 

The a p p e l l a t e cour t a f f i rms an agency ' s f a c t u a l 

f i nd ings i f suppor ted by s u b s t a n t i a l evidence1 6 when viewed i n 

l i g h t of t he whole r eco rd before t h e c o u r t . Utah Code Ann. § 63-

46b-16(4)(g) (1993); see also Elfrg kpflgeg #719 (Qgden) ft #2021 

(Mpafr) v . Department Of AlcohQliq Bgverfrg^ C e n t a l , 905 P.2d 

1189, 1193 (Utah 1995); Kennecott Corp. v . S t a t e Tax Comm'n, 858 

P.2d 1381, 1385 (Utah 1993) . The a p p e l l a t e cou r t d e f e r s 

assessment of c o n f l i c t i n g evidence t o t he agency. A l b e r t s o n s . 

I n c . v . Department of Emp. Sec. 854 P.2d 570, 575 (Utah App. 

1993); Gr^ce D r i l l i n g QQ. vT BQ^rfl gf Review, 776 P.2d 63, 68 

(Utah App. 1989) ( a p p e l l a t e cour t d e f e r s t o t h e agency and w i l l 

not s u b s t i t u t e i t s judgment as between two r ea sonab ly c o n f l i c t i n g 

views, even though the cour t might have come t o a d i f f e r e n t 

conc lus ion had t h e case come before i t fo r de novo r e v i e w ) . 

Substantial evidence i s the quantum and qua l i ty of re levant evidence 
that i s adequate to convince a reasonable mind to support a conclusion. Elks 
LQflqe, 905 P.2d at 1193. See also F irs t Nat11 Bank v. County Bd. of 
Equalization. 799 P.2d 1163, 1165 (Utah 1990). 
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MagCorp challenges the Board's conclusion, that there 

is no time bar to any of the violations that occurred June 1992 

to April 1994, as not being supported by substantial evidence. 

Pet. Br. at 3 9-40. MagCorp is required to marshal all the 

evidence supporting the Board's findings and demonstrate that 

despite such evidence, those factual findings are not supported 

by substantial evidence from the record. See Elks Lodge. 905 

P.2d at 1193, Kennecott. 858 P.2d at 1385 (challenge to an 

agency's factual findings imposes a marshaling burden on the 

petitioner). MagCorp has not met its marshaling burden. See 

Pet. Br. at 40, n. 22. However, as recounted below, MagCorp's 

reluctance to submit data requested by the Executive Secretary 

shows there is substantial evidence in the record for the Board's 

decision in upholding the issuance of the Notice of Violation for 

all twenty-three violations. 

Under Approval Order Condition 17B, MagCorp is required 

to submit quarterly emission reports, including "[a]verage 

quarterly values of chlorine emissions and the daily exceedances 

of the 3 0-day period rolling sum of condition numbers 

IB(3)[melt/reactor stack] and 1C(3) [cathode stack]" (R. MC 113). 
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Those reports do not contain rolling twelve month totals of 

chlorine emissions from the melt/reactor stack but do include all 

chlorine emissions from the stack computed on an average 3 0-day 

rolling total, 

MagCorp submitted quarterly emissions reports to the 

Executive Secretary showing "average 30 days rolling sum 

melt/reactor chlorine emissions." (R. MC 318-60). The quarterly 

report dated July ~, 1992 (sic)17 is for the months April, May 

and June, 1993; tr*r report dated October 5, 1993 is for the 

months July, August and September, 1993. Any hint the Executive 

Secretary could glean that MagCorp may have been exceeding its 

4,800 ton chlorine approval order limit was from the quarterly 

emissions report. The first opportunity the Executive Secretary 

had to rely on a quarterly report submitted less than one year 

before the issuance of the Notice of Violation was the report 

dated October 5, 1993 listing average 30-day rolling totals of 

chlorine emissions for July, August and September, 1993. 

Therefore, the ten violations for the months of July 1993 through 

April 1994 should not be barred by a one-year statute of 

7 It is obvious that the year should be 1993 not 1992 because the 
report is for the quarter April, May and June 1993. 
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limitations. As discussed below, the data in the quarterly 

emission reports did not accurately reflect the data needed to 

compute the rolling 12 months emission limitation. 

The remainder of the violations, from June 1992 through 

June 1993, are not subject to a one-year statute of limitations 

because they were not reasonably discoverable until MagCorp fully 

responded to the Executive Secretary's written requests and Order 

to Comply for accurate data involving all chlorine emissions from 

the melt/reactor stack. See R. MC 53-77, 364-67. The 

"reasonably discoverable" requirement with respect to the 

thirteen violations that occurred from June 1992 through June 

1993 is consistent with case law. 

The Utah Supreme Court in Warren v. Provo City Corp., 

838 P.2d 1125, 1129 (Utah 1992)(footnotes omitted) announced 

three circumstances when the discovery rule applies: 

(1) in situations where the discovery rule is 
mandated by statute; (2) in situations where a 
plaintiff does not become aware of the cause of 
action because of the defendant's concealment or 
misleading conduct; and (3) in situations where 
the case presents exceptional circumstances and 
the application of the general rule would be 
irrational or unjust, regardless of any showing 
that the defendant has prevented the discovery of 
the cause of action. 
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The exceptional circumstances test requires the plaintiff to make 

an initial showing "that the plaintiff did not know of and could 

not reasonably have known of the existence of the cause of action 

in time to file a claim within the limitation period." Warren. 

838 P.2d at 1129. Accord Walker Drug Co. v. La Sal Oil Co.. 902 

P.2d 1229, 1231 (Utah 1995). 

Starting in March 1993, the Executive Secretary 

endeavored to obtain from MagCorp accurate and complete chlorine 

emissions data from the melt/reactor stack (R. MC 366-67, 483) . 

In his March 29, 1994 response to the Fxecutive Secretary's 

February 22, 1994 letter ^. MC 53-55/, Mr. Brent Cook, Process 

Engineer at MagCorp, supplied some data on monthly tc>:.? of 

chlorine emissions. However, Mr. Cook recited in his response: 

"This data does not include chlorine emissions emitted during 

reported significant unavoidable breakdowns...." (R. MC 64). 

Under questioning Mr. Cook admitted that "significant unavoidable 

breakdowns" were not defined in the Utah Air Conservation 

Regulations (R. MC 565). It appears that Mr. Cook invented the 

term and withheld the amount of emissions that occurred during 

those "significant unavoidable breakdown" events. On April 11, 
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1994, the Executive Secretary issued MagCorp an Order to Comply 

with the information request (R. MC 67-69) . MagCorp responded to 

the Order to Comply on April 23, 1994 (R. MC 70-75). With this 

response, finally, the Executive Secretary had received data from 

MagCorp detailing the rolling 12 month total chlorine emissions, 

including emissions that occurred during all unavoidable 

breakdowns events (R. MC 70-75) . However, the data submission 

was not complete until May 24, 1994 when MagCorp submitted firm 

numbers, rather than estimates, for chlorine emissions that 

occurred during the first six months that the 4,800 ton limit was 

in effect (R. MC 76-77). 

It was brought out during Mr. Cook's testimony that 

there is considerable difference in the amount of chlorine 

emissions from the melt/reactor stack reported in the quarterly 

emissions report and the chlorine emissions accounted for in data 

submitted by MagCorp in April and May 1994 (R. MC 566-68) . In 

fact, Mr. Cook admitted that in order to accurately quantify 

whether the rolling 12 month total chlorine emissions, including 

all emissions from unavoidable breakdowns, exceeded the 4 800 ton 

limitation, the Executive Secretary needed to use the emissions 
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data MagCorp submitted to it in April and May 1994 (R. MC 569). 

The Executive Secretary has legal authority to issue a 

Notice of Violation "whenever ...[he] has reason to believe that 

a violation of any provision of this chapter or any rule issued 

under it has occurred...." Utah Code Ann. § 19-2-110(1995). 

Prior to issuing a Notice of Violation and subjecting MagCorp to 

a civil penalty, it was prudent and reasonable for the Executive 

Secretary to give MagCorp the opportunity to £ur>mit data of 

actual chlorine emissions from the melt/reactor stack. MagCorp!s 

grudging piecemeal submittal of data should not act against the 

Executive Secretary's rational approach to initiatinc 

enforcement action Accordingly, all twenty-three vi. 'rations are 

not barred by the statute of limitations. 

CONCLUSION 

For the foregoing reasons, the Court should affirm the 

Board's reasonable and rational decision in upholding Violation 

No. 5 of the Notice of Violation and enter a decision to that 

effect. 
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AIR CONSERVATION ACT 19-2-101 

Section 

19-2-109. 

19-2-109.1. 

19-2-109.2. 

19-2-109.3. 
19-2-110. 

19-2-111. 

19-2-U2. 

19-2-113. 
19-2-114. 

19-2-115. 

cation of installation* re­
quired — Authority of execu­
tive secretary to prohibit 
construction — Hearings — 
limitations on authority of 
board — Inspections autho­
rized. 

Air quality standards — Hear­
ings on adoption — Orders of 
executive aecetary — Adop­
tion of emission control re­
quirements. 

Operating permit required — 
Emissions fee — Implementa­
tion. 

Small business assistance pro­
gram. 

Public access to information. 
Violations — Notice to violator 

— Corrective action orders — 
Conference, conciliation, and 
persuasion by board. 

Review of orders of hearing ex­
aminer — Procedure. 

Generalized condition of air pol­
lution creating emergency — 
Sources causing imminent 
danger to health — Powers of 
executive director — Declara­
tion of emergency. 

Variances — Judicial review. 
Activities not in violation of 

chapter or rules. 
Violations — Penalties — Reim­

bursement for expenses. 

Section 
19-2-116. Injunction or other remedies to 

prevent violations — Civil ac­
tions not abridged. 

19-2-117. Attorney general as legal advi­
sor to board — Duties of at­
torney general and county at­
torneys. 

19-2-118. Violation of injunction evidence 
of contempt. 

19-2-119. Civil or criminal remedies not 
excluded —Actionable rights 
under chapter — No liability 
for acts of God or other catas­
trophes. 

19-2-120. Information required of owners 
or operators of air contami­
nant sources. 

19-2-121. Ordinances of political subdivi­
sions authorized. 

19-2-122. Cooperative agreements be­
tween political subdivisions 
and department. 

19-2-123. lax relief to encourage invest­
ment in facilities — Saies and 
use tax exemption. 

19-2-124. Application for certification of 
pollution control facility. 

19-2-125. Action on application for certifi­
cation. 

19-2-126. Revocation of certification — 
Grounds — Procedure. 

19-2-127. Rules for administering certifi­
cation for tax relief. 

19-2-101. Short title — Policy of state and purpose of 
chapter — Support of local and regional pro­
grams — Provision of coordinated statewide 
program* 

(1) This chapter is known as the *Air Conservation Act." 
(2) It is the policy of this state and the purpose of this chapter to achieve and 

maintain levels of air quality which will protect human health and safety, and 
to the greatest degree practicable, prevent injury to plant and animal life and 
property, foster the comfort and convenience of the people, promote the 
economic and social development of this state, and facilitate the enjoyment of 
the natural attractions of this state. 

(3) Local and regional air pollution control programs shall be supported to 
the extent practicable as essential instruments to secure and maintain 
appropriate levels of air quality. 

(4) The purpose of this chapter is to: 
(a) provide for a coordinated statewide program of air pollution preven­

tion, abatement, and control; 
(b) provide for an appropriate distribution of responsibilities among the 

state and local units of government; 
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19-2-102 ENVIRONMENTAL QUALITY CODE 

(c) facilitate cooperation across jurisdictional lines in dealing with 
problems of air pollution not confined within single jurisdictions; and 

(d) provide a framework within which air quality may be protected and 
consideration given to the public interest at all levels of planning and 
development within the state. 

History: C. 1953, 26-13-1, enacted by L. 
1981, ch. 126,1 14; renumbered by L. 1991, 
ch- 112,I 39. 

Amendment Notes. — The 1991 amend­

ment, effective July 1, 1991, renumbered this 
section, which formerly appeared as J 26-13-1, 
and made stylistic changes throughout 

NOTES TO DECISIONS 

Constitutionality. 
The provisions of the former Air Conserva­

tion Act, taken as a whole, provided sufficient 
standards to guide the Air Conservation Com­
mittee in the performance of its administrative 

duties; therefore, act was not improper delega­
tion of legislative authority, Lloyd A. Fry Co. v. 
Utah Air Conservation Comm, 545 P.2d 495 
(Utah 1975). 

COLLATERAL REFERENCES 

Utah Law Review. — Ecology Symposium, 
1970 Utah L. Rev. 383 et seq. 

Environmental Contamination: A Foul and 
Pestilent Congregation of Vapors, 1970 Utah L. 
Rev. 414. 

Air Pollution, Nuisance Law, and Private 
Litigation, 1971 Utah L. Rev. 142. 

Utah Environmental Problems and Legisla­
tive Response, 1972 Utah L. Rev. 479, 1973 
Utah L. Rev. 1. 

Journal of Energy, Natural Resources, 
and Environmental Law. — The General 
Duty to Prevent Accidental Releases of Ex­
tremely Hazardous Substances: The General 
Duty Clause of Section 112(r) of the Clean Air 
Act, 13 J. Energy, Nat Resources, & Envtl. L. 
61 (1993). 

Am. Jur. 2cL — 61A Am. Jur. 2d Pollution 
Control S 52 et seq. 

C.J.S. — 39A C.J.S. Health and Environ­
ment } 130. 

A X J t — Class action for relief against air or 
water pollution, maintainability in state court 
of, 47 A.L.R.3d 769. 

Validity of legislation permitting administra­
tive agency to fix permissible standards of pol­
lutant emission, 4S AX.R3d 326. 

Sufficiency of evidence of violation in admin­
istrative proceeding terminating in abatement 
order, 48 A.L.R.3d 795. 

Preliminary mandatory injunction to pre­

vent, correct, or reduce effects of polluting prac­
tices, 49 AX.R.3d 1239. 

Evidence as to Ringelmann Chart observa­
tions, 51 A.L.R.3d 1026. 

Right to maintain action to enjoin public 
nuisance as affected by existence of pollution 
control agency, 60 A.L.R.3d 665. 

When statute of limitations begins to run as 
to cause of action for nuisance based on air 
pollution, 19 A.L.R.4th 456. 

Standing to sue for violation of state environ­
mental regulatory statute, 66 A.L.R.4th 685. 

Liability insurance coverage for violations of 
antipollution laws, 87 A.L.R4th 444. 

Control of interstate pollution under Clean 
Air Act, as amended in 1977 (42 USCS §{ 7401 
to7626),82A.L.RFed.316. 

Application of air quality modeling to deci­
sion making under Clean Air Act (42 USCS 
§§ 7401-7426), 84 A.L.R. Fed. 710. 

Standing of air pollution source to challenge 
Clean Air Act (42 USCS H 7401-7626) or its 
implementation, 85 A.L.R Fed. 515. 

What constitutes modification of stationary 
source, under } 111 (aX3), (4) of Clean Air Act 
(42 USCS ( 7411 (aX3), (4)), so as to subject 
source to Environmental Protection Agency's 
new source performance standards, 94 A.L.R. 
Fed. 750. 

Key Numbers, — Health and Environment 
*• 25.6, 28. 

19-2-102. Definitions. 
As used in this chapter: 

(1) "Air contaminant" means any particulate matter or any gas, vapor, 
suspended solid, or any combination of them, excluding steam and water 
vapors. 
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(ii) requiring the construction of new control facilities or any parts 
of new control facilities or the modification, extension, or alteration of 
existing control facilities or any parts of new control facilities; or 

(iii) the adoption of other remedial measures to prevent, control, or 
abate air pollution; 

(h) review plans, specifications, or other data relative to pollution 
control systems or any part of the systems provided in this chapter; 

(i) as authorized by the board, subject to the provisions of this chapter, 
exercise all incidental powers necessary to carry out the purposes of this 
chapter, including certification to any state or federal authorities for tax 
purposes the fact of construction, installation, or acquisition of any facility, 
land, building, machinery, or equipment or any part of them, in conformity 
with this chapter; 

(j) cooperate with any person in studies and research regarding air 
pollution, its control, abatement, and prevention; and 

(k) represent the state with the specific concurrence of the executive 
director in all matters pertaining to interstate air pollution, including 
interstate compacts and similar agreements. 

History: C. 195S, 86*13-9, enacted by L. out, made designation changes throughout, 
1981, ch* 126,! 14; renumbered by L. 1991, made stylistic changes throughout, and in Sub-
ch* 112,1 45. section (2Xg) substituted "including" for "which 

Amendment Notes* — The 1991 amend- may be subsequently amended or revoked by 
ment, effective July 1,1991, renumbered this the committee. Such order may include, but not 
section, which formerly appeared as ( 26-13-9, be limited to.* 
substituted •board" for "committee" through-

19-2-108. Notice of construction or modification of instal­
lations required —Authority of executive secre­
tary to prohibit construction — Hearings — 
Limitations on authority of board — Inspections 
authorized. 

(1) The board shall require that notice be given to the executive secretary by 
any person planning to construct a new installation which will or might 
reasonably be expected to be a source or indirect source of air pollution or to 
make modifications to an existing installation which will or might reasonably 
be expected to increase the amount of or change the character or effect of air 
contaminants discharged, so that the installation may be expected to be a 
source or indirect source of air pollution, or by any person planning to install 
an air cleaning device or other equipment intended to control emission of air 
contaminants, 

(2) (a) (i) The executive secretary may require, as a condition precedent to 
the construction, modification, installation, or establishment of the air 
contaminant source or indirect source, the submission of plans, 
specifications, and other information as he finds necessary to deter­
mine whether the proposed construction, modification, installation, or 
establishment will be in accord with applicable rules in force tinder 
this chapter. 

(ii) Plan approval for an indirect source may be delegated by the 
executive secretary to a local authority when requested and upon 
assurance that the local authority has and will maintain sufficient 

26 



AIR CONSERVATION ACT 19-2-108 

expertise to insure that the planned installation will meet the 
requirements established by law. 

(b) If within 90 days after the receipt of plans, specifications, or other 
information required under this subsection, the executive secretary deter­
mines that the proposed construction, installation, or establishment or 
any part of it will not be in accord with the requirements of this chapter or 
applicable rules or that further time, not exceeding three extensions of 30 
days each, is required by the board to adequately review the plans, 
specifications, or other information, he shall issue an order prohibiting the 
construction, installation, or establishment of the air contaminant source 
or sources in whole or in part. 

(3) In addition to any other remedies, any person aggrieved by the issuance 
of an order either granting or denying a request for the construction of a new 
installation, and prior to invoking any such other remedies shall, upon request, 
in accordance with the rules of the board, be entitled to a hearing. Following 
the hearing, the permit may be affirmed, modified, or withdrawn. 

(4) Any features, machines, and devices constituting parts of or called for by 
plans, specifications, or other information submitted under Subsection (1) 
shall be maintained in good working order. 

(5) This section does not authorize the board to require the use of machinery, 
devices, or equipment from a particular supplier or produced by a particular 
manufacturer if the required performance standards may be met by machin­
ery, devices, or equipment otherwise available. 

(6) (a) Any authorized officer, employee, or representative of the board may 
enter and inspect any property, premise, or place on or at which an air 
contaminant source is located or is being constructed, modified, installed, 
or established at any reasonable time for the purpose of ascertaining the 
state of compliance with this chapter and the rules adopted under it. 

(b) (i) A person may not refuse entry or access to any authorized 
representative of the board who requests entry for purposes of 
inspection and who presents appropriate credentials. 

(ii) A person may not obstruct, hamper, or interfere with any 
inspection. 

(c) If requested, the owner or operator of the premises shall receive a 
report setting forth all facts found which relate to compliance status. 

History: C. 1953, 26-13-10, enacted by L. section, which formerly appeared as { 26-13-
1981, ch. 126, t 14; renumbered by L. 1991, 10, substituted "board" for "committee* 
ch. 112, t 46* • throughout, and made designation and stylistic 

Amendment Notes. — The 1991 amend- changes throughout, 
ment, effective July 1, 1991, renumbered this 

COLLATERAL REFERENCES 

AJLR. — Application of J 165 of Clean Air significant deterioration, to particular emission 
Act (42 USCS { 7475), pertaining to pre- sources, 86 A.LR. Fed. 255. 
construction requirements for prevention of 
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19-2-109.3. Public access to information. 
A copy of each permit application, compliance plan, emissions or compliance 

monitoring report, certification, and each operating permit issued under this 
chapter shall be made available to the public in accordance with Title 63, 
Chapter 2, Government Records Access and Management Act. 

History: C. 1953,19*2-109.3, enacted by L. became effective on April 27,1992, pursuant to 
1992, ch. 105, » 4. Utah Const, Art. VI, Sec. 25. 

Effective Dates. — Laws 1992, ch. 105 

19-2-110. Violations — Notice to violator — Corrective 
action orders — Conference, conciliation, and 
persuasion by board. 

(1) (a) Whenever the executive secretary has reason to believe that a 
violation of any provision of this chapter or any rule issued under it has 
occurred, he may serve written notice of the violation upon the alleged 
violator. The notice shall specify the provision of this chapter or rule 
alleged to be violated, the facts alleged to constitute the violation, and may 
include an order that necessary corrective action be taken within a 
reasonable time. 

(b) In lieu of beginning an adjudicative proceeding under Subsection 
(lXa), the board may initiate an action pursuant to Section 19-2-115. 

(2) Nothing in this chapter prevents the board from making efforts to obtain 
voluntary compliance through warning, conference, conciliation, persuasion, 
or other appropriate means. 

(3) Hearings may be held before: 
(a) the board; 
(b) a hearing examiner of the board; or 
(c) a board member especially appointed by the board to hold the 

hearing. 

History: C. 1953, 26-13-12, enacted by L. 12, substituted ''board" for "committee" 
1981, ch. 126, i 14; 1987, ch. 12, { 7; 1987, throughout, deleted former Subsection (4), 
ch. 161, t 54; 1988, ch. 72, S 8; renumbered which read "Hearings shall be conducted ac-
by L. 1991, ch. 112, S 48. cording to the procedures and requirements of 

Amendment Notes. — The 1991 amend- Chapter 46b, Title 63, the Administrative Pro-
ment, effective July 1, 1991, renumbered this cedures Act," and made stylistic changes 
section, which formerly appeared as § 26-13- throughout. 

NOTES TO DECISIONS 

Burden of proof. 
A hearing under this section is an adminis­

trative procedure, not a criminal trial, and the 
state need not prove every element of the al-

AXJt — Necessity of showing scienter, 
knowledge, or intent, in prosecution for viola­
tion of air pollution or smoke control statute or 
ordinance, 46 AX.R.3d 758. 

leged violation beyond a reasonable doubt. 
Lloyd A. Fry Co. v. Utah Air Conservation 
Comm., 645 P.2d 495 (Utah 1975). 

Sufficiency of evidence of violation in admin­
istrative proceeding terminating in abatement 
order, 48 AX.R.3d 795. 

COLLATERAL REFERENCES 
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(3) (a) The district court, without a jury, shall determine all questions of 
fact and law and any constitutional issue presented in the pleadings. 

(b) The Utah Rules of Evidence apply injudicial proceedings under this 
section. 

History: C. 1953,63-46M5, enacted by L. Amendment Notes. — The 1990 amend 
1987, ch. 161, i 271; 1988, c k 72, § 25; 1990, ment, effective April 23,1990, added the excep-
ch. 132, I 1. tion at the end of Subsection (l)(a) 

NOTES TO DECISIONS 

ANALYSIS ant to Subsection (l)(a) of this section. In re 
Topik, 761 P.2d 32 (Utah Ct. App. 1988), cert. 

Final agency action denied, 773 P.2d 45 (Utah 1989). 
Function of district court. The only appellate jurisdiction statutorily 
Right to judicial proceeding. delegated to the district court is to review in-
Cited formal agency adjudicative proceedings State 

v. Humphrey, 794 P.2d 496 (Utah Ct App 
1990). Final agency action. 

Industrial Commission's deten n nation of 
wrongful discharge was not final, and so not Right to judicial proceeding. 
reviewable under this section, because the District court erred in declining a de novo 
commission and the parties had not resolved review of a dentist's claim to licensure by red-
the issue of reimbursement for lost wages and procity, where t! ere had been no proceeding on 
benefits as required by § 34-28-19(2). Parkdale his application tnat was sufficiently judicial in 
Care Ctr. v. Frandsen, 837 P.2d 989 (Utah Ct. nature, and he had not yet had the licensing 
App. 1992) agency's action reviewed in a "trial-type hear-
_, .. . . . _ . . , ing.w Kirk v. Division of Occupational & Pro* 
^ ^ 0 n ^ ^ S i \ C 0 U J r ^ *u • 11 r i fessional Licensing, 815 P.2d 242 (Utah Ct. Section 63-46b-16(l) provides that all final A p p IQQD 
agency decisions through formal adjudicative 
proceedings wnl be reviewed by the Utah Su- Cited in Southern Utah Wilderness Alliance 
preme Court or Court of Appeals. Therefore, v. Board of State Lands & Forestry, 830 P.2d 
the district court will no longer function as in- 233 (Utah 1992); Bonneville Int'l Corp. v. Utah 
termediate appellate court except to review in- State Tax Comm'n, 219 Utah Adv. Rep. 52 (Ct. 
formal adjudicative proceedings de novo pursu- App 1993). 

g3.4flk-16. judicial — Formal adjudicative pro­
ceedings. 

(1) As provided by statute, the Supreme Court or the Court of Appeals has 
jurisdiction to review all final agency action resulting from formal adjudica­
tive proceedings. 

(2) (a) To seek judicial review of final agency action resulting from formal 
adjudicative proceedings, the petitioner shall file a petition for review of 
agency action with the appropriate appellate court in the form required 
by the appellate rules of the appropriate appellate court. 

(I The appellate rules of the appropriate appellate court shall gm i 
all additional filings and proceedings in the appellate court. 

(3) The contents, transmittal, and filing of the agency's record for judicial 
review of formal adjudicative proceedings are governed by the Utah Rules of 
Appellate Procedure, except that: 

(a) all parties to the review proceedings may stipulate to shorten, sum­
marize, or organize the record; 

(b) the appellate court may tax the cost of preparing transcripts and 
copies for the record: 
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(i) against a party who unreasonably refuses to stipulate to 
shorten, summarize, or organize the record; or 

(ii) according to any other provision of law. 
(4) The appellate court shall grant relief only if, on the basis of the agency's 

record, it determines that a person seeking judicial review has been substan­
tially prejudiced by any of the following: 

(a) the agency action, or the statute or rule on which the agency action 
is based, is unconstitutional on its face or as applied; 

(b) the agency has acted beyond the jurisdiction conferred by any stat­
ute; 

(c) the agency has not decided all of the issues requiring resolution; 
(d) the agency has erroneously interpreted or applied the law; 
(e) the agency has engaged in an unlawful procedure or decision-mak­

ing process, or has failed to follow prescribed procedure; 
(0 the persons taking the agency action were illegally constituted as a 

decision-making body or were subject to disqualification; 
(g) the agency action is based upon a determination of fact, made or 

implied by the agency, that is not supported by substantial evidence when 
viewed in light of the whole record before the court; 

(h) the agency action is: 
(i) an abuse of the discretion delegated to the agency by statute; 
(ii) contrary to a rule of the agency; 
(iii) contrary to the agency's prior practice, unless the agency justi­

fies the inconsistency by giving facts and reasons that demonstrate a 
fair and rational basis for the inconsistency; or 

(iv) otherwise arbitrary or capricious. 

History: C. 1953,63-46b-16, enacted by L. ings before State Tax Commission, jurisdiction 
1987, ch. 161, S 272; 1988, ch. 72, S 26. and standard, §§ 59-1-601, 59-1-610. 

Cross-References. — Review of proceed-

NOTES TO DECISIONS 

ANALYSIS trial Comm'n, 855 P.2d 267 (Utah Ct. App. 
1993). Agency action. 

Applicability of section. Applicability of section. 
Arbitrary action. Subsection (4) deals with judicial relief, not 
Conflicting evidence. judicial review. It does not affect the degree of 
Factual findings. deference an appellate court grants to an 
Final order. agency's decision. Rather, it ensures that relief 
Function of district court. sho^d n o t ^ granted when, although the 
Jurisdictional hearing by board. a g e n c y 0 ^ ^ ^ e r ro r> the c r r o r w a B harm-
Prior practice. l eg8 Morfcon I n t l f ^ v U t a h S t a t e T a x 

S f ^ l i t Comm'n, 814 P.2d 581 (Utah 1991). 
Standard of review. 
—Interpretation of statutory term. Arbitrary action. 
—Questions of law. Industrial commission's denial of occupa-
Substantial evidence test. tional disease disability benefits based upon a 
Substantial prejudice. solitary finding regarding the ultimate issue of 
Whole record test. causation failed to disclose the steps by which 
Cited. the ultimate factual conclusions, or conclusions 
Agency action. of mixed fact and law, were reached, and there-

Whether the Industrial Commission acted fore rendered the action arbitrary. Adams v. 
contrary to its own rule is governed by Subsec- Board of Review, 821 P.2d 1 (Utah Ct. App. 
tion (4)(h)(ii) of this section. Ashcroft v. Indus- 1991). 
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(5) open burnir.j? 0f clippings, bushes, plants and 
pruningB from trees incident to property clean-up 
activities provided that the following conditions 
have been met: 

(a) in any area of the state, the local county fire 
marshal! has established a 30 day period between 
March 30 and May 30 for such burning to occur and 
notified the executive secretary of the open burning 
period prior to the commencement of the 30 day 
period, or, in areas which are located outside of Salt 
Lake, Davis, Weber, and Utah Counties, the local 
county fire marshall has established, if allowed by 
the state forester under Section 65A-8-9, a 30 day 
period between September 15 and October 30 for 
such burning to occur and has notified the executive 
secretary of the opening burning period prior to the 
commencement of the 30 day period; 

(b) such burning occurs during the period estab­
lished by the local county fire marshall; 

(c) materials to be burned are thoroughly dry; 
(d) no trash, rubbish, tires, or oil are used to start 

fires or included in the material to be burned. 
C. The Board may grant a permit for types of open 

burning not specified in R307-1-2.4.4.B on written 
application if the Board finds that the burning is not 
inconsistent with the State Implementation Plan. 

2.4.5 Special Conditions. Open burning for special 
purposes, or under unusual or emergency circum­
stances, may be approved by the executive secretary. 

2.5 Confidentiality of Information 
Any person submitting information pursuant to 

these regulations may request that such information 
be treated as a trade secret or on a confidential 
basis, in which case the executive secretary and 
Board shall so treat such information. If no claim is 
made at the time of submission, the executive sec­
retary may make the information available to the 
public without further notice. Information required 
to be disclosed to the public under State or Federal 
law may not be requested to be kept confidential. 
Justification supporting claims of confidentiality 
shall be provided at the time of submission on the 
information. Each page claimed "confidential" shall 
be marked "confidential business information* by 
the applicant and the confidential information on 
each page shall be clearly specified. Claims of confi­
dentiality for the name and address of applicants for 
an approval order will be denied. Confidential infor­
mation or any other information or report received 
by the executive secretary or Board shall be avail­
able to EPA upon request and the person who 
submitted the information shall be notified simulta­
neously of its release to EPA 

2.5.1 The following proceedings and actions are 
designated to be conducted either formally or infor­
mally as required by Section 63-46b-4: 

A. Notices of Intent and Approval Orders shall be 
processed informally using the procedures identified 
in Section R307-1-3. Appeals of denials of or condi­
tions in an approval order shall be conducted for­
mally. 

B. Issuance of Notices of Violations and Orders are 
exempt under Section 63-46b-l(2Xk). Appeals of 

Notices of Violation said Orders shall be processed as 
formal proceedings. 

C. Requests for variances shall be processed infor­
mally using the procedures in Section 19-2-113 and 
Subsection R307-1-2.3. 

D. Qualification for Tank Vapor Tightness Testing 
shall be conducted informally using the procedures 
identified in Section R307-3-4. 

E. Certification of Asbestos Contractors shall be 
conducted informally using the procedures identi­
fied in Section R307-1-8. 

F. Any other request or approvals for experiments, 
testing, control plans, etc., shall be conducted infor­
mally using the procedures identified in R307-1. 

2.5.2 At any time before a final order is issued, the 
Board or appointed hearing officer may convert 
proceedings which are designated to be informal to 
formal, and proceedings which are designated as 
fonnal to informal if conversion is in the public 
interest and rights of all parties are not unfairly 
prejudiced. 

2.5.3 Rules for conducting fonnal proceedings 
shall be as provided in Section 63-46b-3 and in 
Sections 63-46b-6 through 63-46b-13. In addition to 
the procedures referenced in Subsection R307-1-
2.5.1 above, the procedures in Sections 63-46b-3 and 
63-46b-5 apply to informal proceedings. 

2.5.4 Declaratory Orders. In accordance with the 
provisions of Section 63-46b-21, any person may file 
a request for a declaratory order. The reques' shall 
be titled a petition for declaratory order ant »hall 
specifically identify the issues requested to be the 
subject of the order. Requests for declaratory order, 
if set for adjudicative hearing, will be processed 
informally using the procedures identified in Sec­
tions 63-46b-3 and 63-46b-5 unless converted to a 
formal proceeding tinder Subsection R307-1-2.5.2 
above. No declaratory orders will be issued in the 
circumstances described in Subsection 63-46b-
21(3Xa). Intervention rights and other procedures 
governing declaratory orders are outlined in Section 
63-46b-21. 

R307-1-S. Control of Installations. 
3.1 Notice of Intent and Approval Order 
3.1.1 Except for the exemptions listed herein, any 

person planning to construct a new installation 
which will or might reasonably be expected to be­
come a source or an indirect source of air pollution or 
to make modifications or relocate an existing instal­
lation which will or might reasonably be expected to 
increase the amount or change the effect of, or the 
character of, air contaminants discharged, so that 
such installation may be expected to become a 
source or indirect source of air pollution, or any 
person planning to install an air cleaning device or 
other equipment intended to control emission of air 
contaminants from a stationary source, shall submit 
to the Executive Secretary a notice of intent and 
receive an approval order prior to initiation of con­
struction, modification or relocation. The notice of 
intent shall include plans, specifications and such 
other information as is necessary to determine 
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whether the proposed construction, installation, 
modification, relocation or establishment will be in 
accord with applicable requirements of these regu­
lations as he deems necessary to review the pro­
posal. Within 30 days after receipt of a notice of 
intent, or any additional information necessary to 
the review, the Executive Secretary shall advise the 
applicant of any deficiency in the notice or the 
information submitted. The Executive Secretary 
shall transmit to the Administrator, EPA, a copy of 
each notice of intent for each major source or major 
modification and provide notice to the Administra­
tor, EPA, of every action related to the consideration 
of such permit. 

3.1.2 Within 90 days of receipt of all plans, speci­
fications and other information required under this 
subsection 3.1, the Executive Secretary shall issue 
an order prohibiting the proposed construction, in­
stallation, modification, relocation or establishment 
if he deems any part of it inadequate to meet the 
applicable requirements of these regulations. If 
more time is needed to review the proposal it shall 
not exceed three 30-day extensions. 

3.1.3 Prior to issuing an approval or disapproval 
order, the Executive Secretary shall advertise his 
intent to approve or disapprove in a newspaper of 
general circulation in the locality of the proposed 
construction, installation, modification, relocation or 
establishment. A copy of the notice of intent to 
approve or disapprove shall be sent to the applicant, 
the Administrator, EPA and to officials and agencies 
having cognizance over the location where the pro­
posed construction would occur as follows: any other 
state or local air pollution control agencies, the chief 
executives of the city and county where the source 
would be located; any comprehensive regional land 
use planning agency, and any State, Federal Land 
Manager, or Indian Governing body whose lands 
may be affected by emissions from the source or 
modification. Any expected degree of consumption of 
the maximum allowable increases as stated in sub­
section 3.6 and proposed emission and/or operating 
limitations shall be included in the notice. The 
Executive Secretary shall consider any analysis per­
formed by a Federal Land Manager and provided to 
the Executive Secretary within the public comment 
period. If the Executive Secretary concurs with a 
demonstration of the Federal Land Manager that 
the emissions from the proposed source or modifica­
tion would have an adverse impact on the air quality 
related values (including visibility) in any Federal 
Class I area, notwithstanding that the change in air 
quality resulting from emissions from such source or 
modification would not cause or contribute to con­
centrations which would exceed the maximum al­
lowable increases, the Executive Secretary shall not 
issue an approval order for the source or modifica­
tion. 

At least one location will be provided where the 
information submitted by the owner or operator and 
the State's analyses of the proposal will be available 
for public inspection. A 30-day period shall be al­

lowed for submission of public comment. If re­
quested within 15 days of publication of notice, a 
hearing shall be held in the area of the proposed 
construction, installation, modification, relocation or 
establishment. Any comments or statements re­
ceived shall be considered before an order is issued. 
The public comment and hearing procedure shall 
not be required when an order is issued for the 
purpose of extending the time to review plans and 
specifications. 

3.1.4 Whenever the Executive Secretary deter­
mines that the plans, specifications and other infor­
mation submitted, with such revisions as he may 
require, are in accord with applicable requirements, 
he shall issue an order permitting the proposed 
construction, installation, modification, relocation or 
establishment, with the further stipulation that all 
required facilities be adequately and properly main­
tained. Issuing of an approval order does not relieve 
any owner or operator of the responsibility to comply 
with the provisions of these regulations or the State 
Implementation Plan. Tb accommodate stage con­
struction of a large source, he may issue an order 
authorizing construction of an initial stage prior to 
receipt of detailed plans for the entire proposal 
provided he is satisfied through a review of general 
plans, engineering reports and other information 
that the proposal is feasible under the intent of 
these regulations. Subsequent detailed plans will 
then be processed as prescribed in this paragraph. 
For phased construction projects the determination 
under paragraph 3.1.8 shall be reviewed and modi­
fied as appropriate at the earliest reasonable time 
prior to commencement of construction of each inde­
pendent phase of the proposed source or modifica­
tion. 

3.1.5 Approval orders issued by the Executive 
Secretary in accordance with the provisions of this 
subsection 3.1 shall be reviewed eighteen months 
after the date of issuance to determine the status of 
construction, installation, modification, relocation or 
establishment If a continuous program of construc­
tion, installation, modification, relocation or estab­
lishment is not proceeding, the Executive Secretary 
may revoke the approval order. 

3.1.6 The following information, where applicable, 
should be submitted with the notice of intent: 

A. A description of the nature of the processes) 
involved; the nature, procedures for handling and 
the quantities of raw materials; the type and quan­
tity of fuels employed; and the nature and quantity 
of finished product. 

B. Expected composition and physical character­
istics of effluent stream both before and after treat­
ment by an air cleaning device, including emission 
rates, volume, temperature and concentration of air 
contaminants. 

C. Size, type and performance characteristics of 
air cleaning devices. 

D. Location and elevation of the emission point 
and other factors relating to dispersion and diffusion 
of the air contaminant in relation to the emission to 
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nearby structures and window openings, and other 
information necessary to appraise the possible ef­
fects of the effluent. 

E. The location of planned sampling points and 
the tests of the completed installation to be made by 
the owner when necessary to ascertain compliance. 

F. The typical operating schedule. 
G. A schedule for construction. 
H. Any plans, specifications and related informa­

tion which are in final form at the time of submis­
sion of notice of intent. 

I. Any other information necessary to determine if 
the proposed source or modification will be in com­
pliance with these regulations. 

3.1.7 The following are exempt from the notice of 
intent requirement: 

A. Fuel-burning equipment, in which combustion 
takes place at no greater pressure than one inch of 
mercury above ambient pressure, with a rated ca­
pacity of less than five million BTU per hour using 
no other fuel than natural gas, or LPG or other 
mixed gas distributed by a utility in accordance with 
the rules of the Public Service Commission of the 
State of Utah, unless there are emissions other than 
combustion gases. 

B. Comfort heating equipment (i.e., boilers, water 
heaters, air heaters and steam generators) with a 
rated capacity of less than one million BTU per hour 
if fueled only by fuel oil numbers 1 - 6. 

C. Emergency heating equipment, using coal or 
wood for fuel, with a rated capacity less than 50,000 
BTU per hour. 

D. Exhaust systems for controlling steam and 
heat that do not contain combustion products. 

E. New parking areas of less than 600 vehicles 
capacity or modified parking areas increasing capac­
ity by less than 350 vehicles. 

F. Emissions of 1,1,1-trichloroethane, methylene 
chloride, trichlorofiuoromethane, dichlorodifluoro-
methane, chlorodifluoromethane, trifiuoromethane, 
l,l,2-tridiloro-l^,2-trifluoroethane, 1,2-dichloro-
1,1,2,2-tetrafiuoroethane, methane, ethane, and 
chloropentafluoroethane. However, the owner or op­
erator of a source emitting 10 tons per year or more 
of any of these compounds must submit a notice of 
intent to the Executive Secretary prior to construc­
tion of the source and an annual report of emissions 
thereafter. 

3.1.8 The Executive Secretary shall issue an, ap­
proval order if he determines through plan review 
that the following conditions have been met: 

A. The degree of pollution control for emissions, to 
include fugitive emissions and fugitive dust, is at 
least best available control technology except as 
otherwise provided in these regulations. 

B. The proposed installation will be in accord with 
applicable requirements of: Utah Air Conservation 
Regulations; National Standards of Performance for 
New Stationary Sources; National Primary and Sec­
ondary Ambient Air Quality Standards; National 
Emission Standards for Hazardous Air Pollutants; 
new source review criteria; maximum allowable 

increase and maximum ' allowable arace r ; 
requirements for Prevention of Significant Deterio­
ration; the nonattainment plan for the area, if the 
area is classified as a nonattainment area; and new 
source requirements for nonattainment areas under 
the Federal Clean Air Act. 

C. The Executive Secretary shall only issue aii 
approval order under paragraph 3.6.5, for a major 
source or major modification which consumes more 
than 50% of the increments in paragraph 3.6.3, after 
receiving the approval of the Board. 

3.1.9 The owner or operator of a source previously 
approved under this paragraph who intends to tem­
porarily relocate the source (not to exceed 180 con­
secutive days) shall submit a notice of intent to 
relocate but is not required to submit additional 
plans and specifications nor is the Executive Secre­
tary required to submit the proposal for public 
comment prior to approval or disapproval. 

3.1.10 The owner or operator of a m ĵor new 
source or major modification to be located in a 
nonattainment area or which would impact an area 
of nonattainment must, in addition to the require­
ments in Subsection R307-1-3.1, submit with the 
notice of intent an adequate analysis of alternative 
sites, sizes, production processes, and environmen­
tal control techniques for such proposed source 
which demonstrates that benefits of the proposed 
source significantly outweigh the environmental 
and social costs imposed as a result of its location, 
construction, or modification. The Executive Secre­
tary shall review the analysis. The analysis and the 
Executive Secretary's comments shall be subject to 
public comment as required by R307-1-3.1.3. The 
preceding shall also apply in Salt Lake and Davis 
Counties for new major sources or modifications 
which are considered mqjor for precursors of ozone, 
including volatile organic compounds and nitrogen 
oxides. 

3.1.11 At a time that a source or modification 
becomes a major source or major modification be­
cause of a relaxation of any enforceable limitation 
which was established after August 7,1980, on the 
capacity of a source or modification otherwise to 
emit a pollutant, such as a restriction on the hours of 
operation, then the preconstruction requirements 
shall apply to the source as though construction had 
not yet commenced on the source or modification. 

3.1.12 Low Oxides of Nitrogen Burner Technology. 
A. All sources (excluding non-commercial residen­

tial dwellings) shall install oxides of nitrogen con­
trol/low oxides of nitrogen burners or controls result­
ing from application of an equivalent technology, as 
determined by the Executive Secretary, whenever 
existing fuel combustion burners are replaced, un­
less such replacement is not physically practical or 
cost effective. The request for an exemption shall be 
presented to the Executive Secretary for review and 
approval. 

B. Contingency Requirement for Ozone 
Nonattainment Areas and Salt Lake and Davis 
Counties If the Contingency Requirements for ni-
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trogen oxides are triggered as outlined in Section 
DLD.2.h(2) of the State Implementation Plan, all 
existing sources (excluding non-commercial residen­
tial dwellings) shall install either low oxides of 
nitrogen burner technology as described in R307-1-
3.1.12(a), unless such requirement is not physically 
practical or cost effective, or controls resulting from 
application of an equivalent technology, both of 
which shall be determined by the executive secre­
tary. All sources required to install new controls 
under R307-1-3.1.12.B shall submit, within two 
months after the trigger date, either a schedule for 
installing the equipment or a request for an exemp­
tion. The required equipment shall be operational as 
soon as practicable or within a reasonable time 
agreed upon by the source and the executive secre­
tary. 

3.2 Nonattainment Area Requirements And PM10 
Nonattainment Area Requirements - Existing 
Sources. 

3.2.1 Particulate Emission Limitations And Oper­
ating Parameters (TSP). 

A. Existing sources located in or affecting areas of 
nonattainment shall use reasonably available con­
trol measures to the extent necessary to insure the 
attainment and maintenance of the National Ambi­
ent Air Quality Standards (NAAQS). The emission 
limitations specified in this paragraph constitute, in 
the judgment of the Board, reasonably available 
control measures necessary to insure attainment 
and maintenance of the NAAQS as of the date of 
promulgation of these regulations. Specific limita­
tions for installations within a source listed below 
which are not specified will be set by order of the 
Board. Specific limitations for installations within a 
source listed below may be adjusted by order of the 
Board provided the adjustment does not adversely 
affect achieving the applicable NAAQS. 

B. The owner or operator of any source listed in 
this paragraph shall not allow exceedance of the 
emission limitation or violation of any other listed 
requirement (See schedule for compliance listed in 
paragraph 3.2.2). The requirements listed for the 
sources in Weber County apply unless modified by 
an approval order or compliance order issued after 
February 16,1982. 

IDENTIFICATION OF 
SOURCE (SOURCES 
ttTONSTCAR 
OR GREATER 
ACTUAL EMISSIONS) 

WEBER COUNTY (TSP) 
1. Farmart Grain Coop 

unloadinc/loadin&V 

frindinf ftack*V«nt* 

2. Tift Rock Product! 
Aaphalt Plant (Hot 
mix dxyar) 

3. Intarpaoa 
Corporation - V2/81 
Grinding f**A aoPMniof 

4.P) Asphalt Plant 

TABLE 1 

EMISSION LIMITATIONS 

30% opacity aach ftack/Nraot 

0.040 gr/dacC 30% opacity 
(•tack and fufitjva amianona) 

30% opacity (rant* and 
fugitive ttniaainna) 

0.040 fr/dacf, 20% opacity 
(•tack and fufitara amiaaiona) 

mENnncAjrroN O F 
SOURCE (SOURCES 
25TONS/YEAR 
OR GREATER 
ACTUAL EMISSIONS) 

WEBER COUNTY (TSP) 
6. PQlabuxy Co. 

Loadinc, millinff, 

EMISSION LIMITATIONS 

10% opacity aach rant 

I Tatadyna Iaanarmtor 0.060 grfdaef; 30% opacity 

7. Gibbons and Baad 0.030 fr/dacf; 30% opacity 
Aapnalt Plant • 
40/81 

3.2.2 Compliance Schedule (TSP). The owner or 
operator of an CTJ sting installation which is a source 
of a pollutant in a nonattainment area for the 
pollutant, or which has significant impact (Based on 
the increment levels in subparagraph 3.3.2.A) upon 
a nonattainment area, i s required to achieve the 
established emission limitation or other require­
ments established by these regulations as expedi­
tiously as practicable but no later than December 
31, 1982, or such later date as may be specified by 
Congress or EPA under the Clean Air Act. Within 
180 days after the effective date of a regulation 
establishing a standard of pollutant control pursu­
ant to an emission limitation under paragraph 3.2.1 
or paragraph 4.1.1 of R307-1-4, the owner or opera­
tor of an existing installation not meeting these 
requirements must submit a notice of intent as 
outlined in subsection 3.1 together with a compli­
ance schedule. The compliance schedule shall con­
tain proposed interim measures to control and iden- -
tify the degree of emission reduction to be achieved 
by each such interim measure of control. 

3.2.3 Compliance Testing (TSP) 
A. Testing Methodology. Except as otherwise pro­

vided in this paragraph 3.2.3, compliance testing for 
gravimetric emission limitations for particulate 
shall be pursuant to EPA reference Method 5 or EPA 
reference Method 17 where appropriate and ap­
proved by the Executive Secretary. Where EPA ref­
erence Method 5 is used for compliance testing, 
determination of compliance with gravimetric emis­
sion limitations shall be made through the use of 
front half catch. The Executive Secretary may re­
quire that Method 5 full train analysis be conducted 
and that back half data also be submitted but only 
for information purposes. Such information shall not 
be used to determine compliance with gravimetric 
emission limitations. EPA reference Method 1 shall 
be used to select the sampling site and number of 
traverse sampling points. Where necessary for de­
termination of stack gas velocities, EPA reference 
Method 2 shall be used. Where necessary for deter­
mination of dry molecular weight, EPA reference 
Method 3 shall be used. Where necessary for deter­
mination of moisture content in stack gases EPA 
reference Method 4 shall be used. All EPA reference 
methods referred to in this paragraph 3.2.3 are 
those found in 40 CFR Part 60 Appendix A. 

Except as provided below in these regulations any 
alternate test methods or sampling methods may be 
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CERTIFIED MAIL 
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J ;U1 

DAQC-1075-94 

September 29, 1994 

Thomas Tripp, Manager 
Environmental Affairs 
Magnesium Corporation of America 
Salt Lake City, Utah 84116 

RE: NOTICE OF VIOLATION AND ORDER FOR COMPLIANCE - Sections 3.1, 4.7, Utah, Air 
Conservation Rules (UACR), Conditions 8.B and 8.C of the Approval Order (AO) Dated August 14, 
1989, and Conditions l.B.(3)c, and 24 of the AO Dated April 16,1992 - Tooele County - 045 00030 (A,) 

Dear Mr I ripp: 

On September 24, 27, and 29, 1993, and March 25, 1994, an inspector from, the Division of Air Quality performed 
an annual inspection of Magnesium Corporation of America, located, 15 miles north of exit, 77 on interstate 80. 

The enclosed NOTICE OF VIOLATION AND ORDER FOR COMPLIANCE is ba it id < in findings observed 
during these inspections and further correspondence. Please be advised that compliance with this ORDER is 
mandatory and will not relieve the company of liability for any past violations. 

You ill I:: z contacted soc ici to ai :i: a nge a meetii lg tc disci i ss the .*wltu^ 
reeardir ,E: this IIII: .tte " " ,a i be do e- ::t: id ill : I : if D v< • „ i „i: 5,36 1 0 00. 

wildings, and resolution. Questions 

•* uss$£ A. R6berts, ̂ Executive Secret a ry 
.'^Uh Air Quality Board 

RARSF • k! 

Enclosure: NO TILL t JI \ li ILAI1UN Mil) UKLILk I UK UJM1 L1ANLL 

cc: Department of Environmental Quality, Dianne R 1 lielson 
EPA Region VIII, Mike Owens 
Tooele County Health Department 

Printed on recycled paoer 



THE UTAH AIR QUALITY BOARD 

00O00 

In the Matter of 

Magnesium Corporation 

of America (Mag Corp) 

NOTICE OF VIOLATION 

AND ORDER FOR 

COMPLIANCE 

No. 94090021 

00O00 

This NOTICE OF VIOLATION AND ORDER FOR COMPLIANCE is issued by the UTAH AIR QUALITY 

BOARD (the Board) pursuant to the Utah Air Conservation Act (Act) Section 19-2-101, et scq.. Utah Code 

Annotated 1953. as amended. The Executive Secretary is authorized to issue Notices of Violation pursuant to 

Section 19-2-110 of Utah Code Annotated. The Board has delegated to the Executive Secretary authority to issue 

ORDERS in accordance with Section 19-2-107(2) (g) of the Utah Code Annotated. 

FINDINGS 

1. Mag Corp is located at Rowley, Utah, in Tooele County. 

2. Mag Corp is required to comply with Notice of Intent and Approval Order (AO) requirements in the Utah 

Administrative Code R307-1-3. 

3. Mag Corp was issued an AO by the Executive Secretary, Utah Air Quality Board, dated August 14. 1989, 

and April 16, 1992. 

4. According to: 

(a) Section 3.1, Utah Air Conservation Rules (UACR), Mag Corp shall submit a notice of intent for 

an installation which will or might reasonably be expected to become a source or an indirect source 

of air pollution. 

(b) Section 4.7, UACR, Mag Corp's breakdowns that result in emissions from an unavoidable 

breakdown will not be deemed a violation. Breakdowns that are caused entirely or in part by poor 

maintenance, careless operation, or other preventable upset condition or preventable equipment 

breakdown shall not be considered unavoidable breakdown. 

MC-00101 



(c) Condition 8.B of the AO dated August 14, 1989. the liquid injection rate shall be no less than 140 

gallons per minute at the 05 scrubber. 

(d) Condition 8.C of the AO dated August 14. 1989, Mag Corp shall install a temperature gauge on 

the 05 wet scrubber. Mag Corp shall maintain the gas stream, from the acid neutralization, system 

at. a temperature not to exceed 150°F. 

(e) Condition. l.B.(3)c of the AO dated April 16, 1992,. Mag Corp shall, not. exceed the 4,800 tons of 

chlorine per 12-month period, from the meit/reactor stack. 

(0 Condition. 24 of the AO dated April 16,, 1992, Mag Corp shall adequately and properly maintain 

all of the installations and, facilities authorized by this AO. 

The following were found during the annual, inspections conducted at the Mag Corp facility on 

September 2 1 27, 29, 1993., and March 25, 1994, 

(a) During the September 29, 1.993, inspection, of fhe fj:;ili:v ; .:int broth was identified as being 

installed after November 26, 1969. 

(b) A review of the breakdown emission reports dated September 23, 1,993, October 1,4, 1993, and 

May 13, 1.994, indicates the causes of the breakdowns at Mag Corp were due to routine or poor 

maintenance and, as such do not constitute unavoidable breakdowns. 

(c) During the March 25, 1,994, inspection of the 05 scrubber,, the inlet, scrubber flow was 66 gallons 

per .minute. 

(d) ' During the September 27, 1,993, inspection of the 05 scrubber,, no temperature gauge was installed 

to measure the temperature of the gas stream from the acid neutralization, system,.. During the 

Mgrch 25, 1994, inspection, the temperature gauge on the 05 scrubbing system, was installed and, 

read at 190°F 

(e) The Executive Secretary issued Mag Corp an Order To Comply on April 1,1,1,994. The Ordei lb 

Comply required Mag Corp to submit, monthly tons, of chlorine emissions from, the meit/rcactoi 

which, included, emissions from, 'unavoidable breakdowns from, July, 1991, through December, 1993. 

Mag Corp responded in a letter dated, April 23,, 1994 The chlorine quarterly emission reports wo: i 

not fully completed by Mag Corp until April 23, 1994- A, review1 of the quarterly emission repe n t i, 

of chlorine emissions from, the melt/reactor stack, reveals, exceedances of the 4,800 ton per 12-moni Ii , 

period limitation from June, 1992, through April, I 994 

I M C - 0 0 1 0 2 



(f) The chlorine reduction burner (CRB) is a pollution control device installed on the meit/reactor stack A 

review of the CRB operational data revealed that the CRB operated 70% and 65% of the time in 1992 and 

1993, respectively. 

VIOLATIONS 

Based on the foregoing FINDINGS, Mag Corp is in violation of the following: 

1. Section 3.1, UACR, for not submitting a notice of intent for a paint booth installed after November 26, 

1969. 

2. Section 4.7, UACR, for chlorine emissions due to shutdowns that were a result of routine or poor 

maintenance and not considered unavoidable breakdowns. 

3. Section 3.1, UACR, condition 8.B of the AO dated August 14. 1989, for having a liquid injection rate less 

than 140 gallons per minute at the 05 scrubber during the March 25, 1994, inspection. 

4. Section 3.1, UACR, condition 8.C of the AO dated August 14, 1989, for not having installed a temperature 

gauge on the 05 wet scrubber at the time of the September 27, 1993, inspection and for exceeding the 150̂  

temperature of the gas stream from the acid neutralization system during the March 25, 1994, inspection. 

5. Section 3.1, UACR, condition l.B.(3)c of the AO dated April 16, 1992, for exceeding the 4,800 tons of 

chlorine gas per 12-month period at the melt/reactor stack from June, 1992, through April, 1994. 

6. Section 3.1, UACR, condition 24 of the AO dated April 16, 1992, for not adequately and properly 

maintaining the CRB during 1992 and 1993. 

ORDER 

Based on the foregoing FINDINGS AND VIOLATIONS, Mag Coip, pursuant to Section 19-2-107(2)(g) of the Utah 

Code Annotated, is hereby ORDERED TO: 

1. Immediately initiate all actions necessary to achieve total compliance with all applicable provisions of the 

Act. 

2. Notify this office in writing on or before October 14, 1994, of Mag Corp's intent to comply with this 

ORDER and indicate how compliance is to be achieved. 
MC-00103 



COMPLIANCE. OPPORTUNITY FOR A HEARING 

This ORDER is effective immediately and shall become final unless Mag Corp requests, in writing, a hearing 

within thirty (30) days pursuant to Utah Code Annotated 19-2-110. Section 19-2-115 of the Utah, Code Annotated 

provides that violators of the Utah Air Conservation Act and/or any ORDER issued thereunder may be subject 

to a civil penalty of up to 510,0001)0 per day for each violation. 

Dated. ZH^'U 1994. 

M^seil A. Roberts, E ;: :eci ui e Secretary 
I :> ah A ir Quality Boa rd 

MC-0 0104 
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