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IN THE SUPREME COURT OF

THE STATE OF UTAH

PACKAGING CORPORATION OF AMERICA, :

Plaintiff-Respondent, -
vs. B : Case No., 14517
WILLIAM W. MORRIS,

Defendant-Appellant.

REPLY BRIEF OF APPELLANT
WILLIAM W, MORRIS

PRELIMINARY STATEMENT

This brief is submitted by Appellant William W. Morris (here-
inafter "Appellant') in response to the brief of Respondent
Packaging Corporation of America (hereinafter "Respondent'), and

in light of the recently decided cases of Union Ski Company v.

Union Plastics Corporation, 548 P.2d 1257 (Utah, 1976); Cate Rental

Company, Inc. v, Whalen & Company, 549 P.2d 707 (Utah, 1976); and

Chevron Chemical Company v. Mecham, 550 P.2d 182 (Utah, 1976).

Appellant submits that the foregoing cases require a reversal here-
in and emphasizes that said cases were decided by this Court subse-
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rendered herein in October of 1975, and the cited cases were de-
cided in the Spring of 1976. Copies of the referenced cases are
attached hereto.

REVIEW OF RESPONDENT'S STATEMENT OF FACTS

Respondent's statement of facts in its brief is inaccurate
and states conclusions that are unfounded and misleading, which
an examination of the trial transcript demonstrates. For example,
on page 3 of Respondent's brief, it is stated that after Appellant
signed the subject guaranty, he sent it to Milt Gordon ". . . for
transportation to Respondent's plant in Salt Lake City, Utah."

(R. 169, 1. 15-16) An examination of the record, however, indicats

that on lines 15 and 16, Appellant testified as follows with re-
spect to the guaranty: 'As I recall I either gave it or mailed it
to Milt Gordon". Respondent therefore added its interpretation to
the record with respect to the words ''for transportation to Respor
dent's plant in Salt Lake City" which is both wrong and misleading.
Appellant testified only that the guaranty was given to Milt Gordm
On the same page of the trial record, at lines 17 through 27, Mr.
Morris states, instead, that he signed the guaranty and gave it @
Milt Gordon with the condition that William Birkinshaw should sigt
it too. Mr. Morris did not communicate that condition to Respond
but he did to both Mr. Gordon and Mr. Birkinshaw. He did not gi¥

it to "his agent" Milt Gordon, to transport it directly to PCA,
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inasmuch as Mr. Gordon had no authorization to do so. While Mr,
Gordon assisted Mr. Morris in overseeing his interests in Utah,
he had no authorization either to negotiate or to sign a guaranty
on behalf of Mr. Morris and was therefore not Morris' agent for the
purposes of this action brought under UTAH CODE ANNOTATED, Section
78-27-23(2).

Mr. Gordon was unable ﬁo execute the guaranty for Mr. Morris
and he had express instructions regarding its delivery. He was
not conducting business for Morris, but was, rather, overseeing Mr,
Morris' investment in the cookie féctory as were ""Mr, Birkinshaw
and the other people at the Draper plant.”" (R. 168, 1. 16-19) It
is therefore clear that, if anything, a limited agency existed per-
taining only to the delivery of the guaranty and the overseeing of
Morris' investment. It was not Appellant's intent that the guaranty
reach Respondent until and unless Mr. Birkinshaw signed it and Mr.
Gordon had no power to bind Mr. Morfis contrary to his instructions.
The record clearly reflects this infent and Mr.. Gordon's position,
even though Respondent haé confused the facts in its brief.

DISCUSSION

As previously indicated, the Utah Supreme Court cases decided
subsequent to the trial of the instant matter and the preparation of
Appellant's opening brief require a reversal herein because the trial
court permitted the improper extension of jurisdiction over the
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Appellant. Respondent's efforts to distinguish the foregoing ' |

cases fail inasmuch as thos efforts attempt a distinction without

i
a difference. !
l

Cate Rental, supra, involved a Utah corporation and a Monémm

corporation who agreed by telephone to lease a front-end loader,
Cate Rental attempted to assert long-arm jurisdiction over WhalenonI
the following grounds: (1) that defendant had been a customer of
plaintiff for over ten years; (2) that defendant called plaintiﬁ
by telephone to discuss the rental or purchase or equipment on dw]
average of five times a year during each of the previous ten years;

(3) that plaintiff would ship equipment F.0.B. to its offices in

Salt Lake City, and defendant would pay by mail; and (4) that de-
fendant's president came to Salt Lake City in 1973 to discuss
business dealings. Notwithstanding the on-going nature of the
contacts, which even outnumber the contacts in the instant case,

the Court found that the contacts were insufficient to warrant the

imposition of jurisdiction because of the test of substantial act
with some degree of continuity within the state where it appeared
549 P.2d at 708,

Respondent distinguishes Cate from the present case on the
ground that the Appellant visited the state four times in two yed

that Milt Gordon who oversaw certain of Appellant's interests was

present in the state and that Appellant made telephone calls to

parties in Utah approximately once a week for about two years.
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In comparing the two cases, it is submitted that the distinctions
do not hold up. In the present matter, Appellant made telephone
calls to Utah approximately once a week for about two years, and
in Cate, defendant made five telephone calls a year over ten years.
Apparently, Respondent would have this Court hold that one hundred
telephone calls are sufficient to subject one to the Court's juris-
diction but fifty telephone calls are not. This is not a meaning-
ful distinction. More relevant than this is the fact that in Cate,
the contacts followed a reéﬁlar ten year course, yet in the instant
case the same kinds of contacts lasted over a period of only two
years. In both cases, defendants enfered the State of Utah. In
Cate, the purpose‘was to dissuss business dealings. Here, it was
also to discusé business de;iings; but not to discuss the guaranty
in question. This guaranty was first mentioned by one of Respon-
dent's employees by telephone to Appellant in Las Vegas, Nevada, -
and it was later sent to Las Vegas}@here it was signed. It was
never discussed between thgm in Utah. (Respondent's Brief, p. 30;
R. 99, 110)

It should also be péinted out tﬁat in Cate, a corporation had
been conducting F.O0.B. bﬁéiness involving heavy equipment in Salt
Lake City for ten years.  Hetre, we héve a privéte citizen who exe-
cuted a guaranty in Nevada; Admitte&ly, Mr. Morris did have some

business interests in Utah. He had an "agent' in Utah to assist

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
.Wu4'/1[/1(5&’&05/&(/ OCR, may contain errors.



him in overseeing those interests. Respondent astutely pointggut
that no claim of lack of jurisdiction could be asserted if Respon-
dent were suing Hawkeye Investment, a Nevada corporation, in tﬁe
State of Utah, inasmuch as Hawkeye was conducting business in Utah

and meets all of the jurisdictional requirements set forth in ﬁiu

v. Zale Corporation, 25 U.2d 357, 482 P.2d 332 (1971), (Respondent;
Brief, p. 6) What Respondent neglects to articulate is that iéis

not suing Hawkeye Investment, it is suing Mr. Morris, an indivfmmh
|

_on the guaranty signed by him in Nevada. Mr, Morris' business for

‘ L.
the purposes of the Utah long-arm statute was, if anything, the

signing of puaranties, not the baking of cookies. This businegswu

' IR
conducted by Mr. Morris in Nevada. He had no agent empowered to

sign guaranties for him in Utah. Mr. Morris' contacts with thq

State of Utah fail to satisfy any of the seven criteria set forth

it
in Zale, supra. He had no local address or telephone, no employee

“
no advertising, no bank account, etc. His activities were not wha
the courts have termed 'continuous and systematic"; the guarantyw*
executed in Nevada, and Respondent could easily establish jurisdid

over Morris in Nevada. The jurisdictional requirements are there
i

fore lacking.

Cate is controlling, the contacts with Utah in Cate, while mt

t

1tid
quite as numerous as those in the present case, were as substantit

and demonstrated a much stronger continuity than those found here.
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On the basis of Cate, the opinion of the lower court should be
reversed on the ground that that court lacked the proper basis for
asserting jurisdiction over Appellant.

The second Utah Supreme Court case bearing -on the jurisdic-

tional issue is Union Ski Co., supra, decided by this Court on 
March 31, 1976. 1t involved an attempt by a Utah corporation
("Ski'") to assert long-arm jurisdiction over a California corpora-
tion ("Plastics') in a suit for breach of contract. The Utah con-
tacts as enumerated in Plastics' brief, pages 7, 8 and 9, were as

follows:

Date of Event

g : ,

Spring 1973 From the spring of 1973 until Dec. 1973
Brent C, Hall was General Sales Manager
for Miller Ski of Orem, Utah

Summer 1973 Plastics CONTACTED Brent C. Hall in the
summer of 1973 and commenced negotiations
with Miller Ski for the manufacture of a
plastic ski boot Plastics designed

August 1973 Hall instructed Miller Ski Distributor
to ship boots currently used by Miller
Ski to Plastics

November 1973 In November Earl Miller owner of Miller
ski rejects project and Miller-Pldstics
negotiations cease .

Dec 1, 1973 Brent C. Hall becomes part-time employee
for Miller Ski and forms new company
Sports Industries, Inc in Utah

December 1973 Plastics commences negotiations with
Sports by telephone
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Dec 28, 1973

Jan 4, 5 1974

Jan 11 1974

Hab 6-11, 1974

Jan 11, 1974

Jan 15, 1974

Jan, or Spring
1974

Feb 13, 1974

Jan 18 &
Spring 1974
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Plastics general manager comes to Utah
with a proposed written contract for |
Sports to distribute Plastic's boot.
No agreement is reached

Plastics general manager comes to Uta
on January 4 & 5 to negotiation (sic)
contract., Plastics denies contract was
"executed" January 5 but admits perform-
ance commenced

Plastics while in Utah hire Utah artesian
(sic) to work on boot. Messiers (sic)
Wight Jr. & Sr. of SLC are hired

Sports Industries forms Union Ski Company
Partnership; hires sales force; prints
sales literature; plans national salesg
"kick-off'" meeting

Plastics general manager speaks at ''kick-
off" meeting for about two hours (tape re
corded by Sports for future meetings) abou
boot and how to sell it to customers., Lit-
erature about Plastics corp. organization
distributed

Plastics negotiates $25,000.00 check fron
Sports Industries which states on check:

"initial payment on agreement dated Jan. )
1974"

Plastics general manager meets with Utah
bank to establish joint account with $ki
as part of financing plan. Account was

not opened at that time as it was not yet
needed

Union Ski is Incorporated & assumes con-
tract rights ’

Ski commences trips to Calif. to review
progress of production; various trips wert
made on different dates

1
|




Mar 26, 1974 Plastic's employee, Allan Kinder, comes to
Utah to discuss design and products problems

Early Spring Plastics general manager attends several

1974 Various ski industry trade shows to help staff Union

dates Ski's sales booth & distribute literature
about his company & their manufacturing of
boot

April 5, 1974 Artesian (sic), Franks Riggs, is hired by

Plastics to do work on the project in March
and in April Plastics general manager comes
to Utah to review his work on the project

April 30, 1974 General Manager of Plastics writes report
to his superiors and acknowledges receipt
of $218,000.00 worth of orders from ski

Unknown The January 5, 1974 agreement is amended
sometime in the spring of 1974 and several
signatures were placed on the agreement on
some unknown day

In Union Ski, this Court sustained the lower court in its
finding that the proper basis for long-arm jurisdiction was lacking, 5
holding that notwithstanding the above facts, it had not been demon-
strated that defendant engaged in activities in Utah sufficient to
render it subject to the court's jurisdiction.

Reviewing the facts in the present case, we find them strikingly
similar but with a few significant differences. Similarities include
the facts that: Morris was in Utah four times, at which times he
visited Hawkeye Investment's plant; business negotiations were con-

ducted by mail and telephone; a contract was signed out of state;

and the enforcement of the contract was subsequently attempted in ;

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Utah courts. A difference between this case and Union Ski is

found in the fact that while Morris was in Utah, he at no time
visited Respondent's plant, nor were any negotiations conducted
in Utah between Morris and PCA regarding the guaranty which is:
the subject matter of this lawsuit. These negotiations took
place while Morris was in Nevada, his state of residence. While

Hawkeve had numerous contacts with PCA in Utah in the course o%

!
its business of making cookies, Mr. Morris had none. His sole

contact was with regard to the guaranties. His "business", so to
speak, with PCA was the making of guaranties, and the guaranty
over which this controversy arose was negotiated and executed in
Nevada. Sufficient contacts upon which to base long-arm juris-
diction over Mr. Morris in a suit by Respondent are therefore
lacking. Another difference will be found in the fact that Union

Ski involved a foreign corporation's contacts with the State of

Utah while in this case we are dealing with an individual non-

resident looking out for his own interests. He had business inter
within the State of Utah which he personally looked after during

his periodic visits to the state and through Milt Gordon, who

assisted him in overseeing these interests, but these interests
are not the subject matter of this lawsuit. The subject matter
of this lawsuit is the guaranty signed by Mr. Morris in Las Vegss

As to this guaranty, he had neither the requisite contacts with
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the state nor an agent empowered to negotiate it or execute it”
in the state. Union Ski can indeed be distinguished from the ’
present case, but any meaningful distinction cuts against the
finding of long-arm jurisdiction, not in favor of it.

The Utah Supreme Court in Union Ski cites the United Statés
Supreme Court's warning against too extended an application oflthe
recent decisions by that Court on long-arm jurisdiction. 548 P.2d
at 1258. Such a case is presented here where the activities e;-
gaged in by Appellant relative to the guaranty which is the sub-
ject matter of this suit are not sufficient activity and do not
reflect the degree of continuity required by Union Ski. Union_ Ski
is controlling in this case, it represents the law regarding lgng-
arm jurisdiction in Utah. Under Union Ski, jurisdiction should
be found lacking in the present case inasmuch as Respondent failed
to show that Appellant's contacts with the State of Utah were suf-
ficient to confer the right to assert jurisdiction over him in:the
courts of this state and that jurisdiction cannot better be found
elsewhere.

Mecham is the third and most recent Utah Supreme Court case
dealing with long-arm jurisdiction. Mecham was a suit in Utah on
a judgment granted against Mecham, a Utah resident, by an Idaho
District court on a guaranty executed by Mecham in Utah.

Mecham was an officer of the Great Basin Grain Company located

at Te tordd /;r llllﬂah(w;t{v‘ LﬁrOMIljvthelm‘gfLm@/[9115/1 /)‘L}Crﬁ(/ /fQIFMIgI}(Q911.\1‘7‘1”5’13‘)7/7/'})\%’0/'\‘/w.\
Library Services and Technology Act, administered by the Utah State Library.
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disassociated himself from the company. Mecham, as an officer
of said corporation, made one trip to Idaho where he discussed
the internal affairs of the company. Two guaranty agreements
were executed by Mecham with defendants in Utah, which guaran-
ties were subject matter of the lawsuit. The court found that
Mecham had never asserted a business presence in Idaho and had
no business address in that state, nor did he ever have a tele-
phone listing in Idaho. In denying the jurisdiction of the Idaho
courts over Mecham, the Utah Supreme Court upheld the lower court
in ruling that the Idaho courts had failed to obtain jurisdiction
over Mecham through the Idaho Long-Arm Statute, a statute quite
similar to the Utah statute.

This Court in Mecham set forth five guidelines for determfnhg
whether a state has jurisdiction over a given defendant, which are:
(1) the nature and quality of contacts in the forum state; (2) the
quantity of such contacts; (3) relationship of the cause to the
contacts; (4) interest of the forum state in providing a forum
for its residents; and (5) convenience of the parties. These
guidelines are more or less along the lines of those set forth in

2ale, supra. Guideline number (3) in Mecham, however, amplifies

and clarifies the Zale criteria by focusing on the relationship

of the cause of action to the contacts.
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The foregoing focus is ignored by the Respondent in the
instant case. Mr. Morris did have some contacts with the State.
of Utah. Mecham had some contacts with the State of Idaho. 1In
Cate, the Montana corporation had some contacts with Utah. 1In
Union Ski, Plastics, a California Cérporation, had some contacts
with Utah. 1In each of these cases, jurisdiction was found to
be lacking. In these cases, this Coufc talked in terms of the
nature of the visits, local offlices, or outlets, iddtesses, teie-
phone listings, etc., as examples of substantial activity and
continuity. Much of this was aimed at establishing a relation-
ship between the cause of action and the non-resident's contacts
with the State. This relationship was found lacking in Cate, in
Union Ski, and in Mecham. It is also lacking in the instant case.
Tﬁere is no meaningful nexus between the activities of Hawkeyeh
Investment, a corporation, in Utah and the signing of a guaranty
by Mr. Morris, a Nevada resident, in Nevada. Mr. Morris did have
limited contacts with Utah in his capacity of stockholder in a
Nevada corporation doing business in Utah, but these are certainly
less meaningful than those of Mecham with Idaho in his capacity
of a corporate officer of an Idaho corporation. Both executed
guaranties in the states of their residences, and in both cases

in personam long-arm jurisdiction is lacking.
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"~ was not plead and established below and was not raised on appeal |
|

;

f

l

|

The only ground upon which Appellant can conceive that jur.
isdiction might be established is that of "alter ego", but as éhn

here, it fails. '

CONCLUSION
Respondent suggests that Appellant has engaged in generalitig

and has not shown specifically wherein the lower court erred. Rath

Appellant showed specifically in 1its brief the points wherein ﬂm'

lower court erred and now, by this reply brief, demonstrates the |
veracity of its position in light of recent, important Utah Supuﬁ

Court decisions. It should be noted in connection with said de-

cisions that they were decided subsequent to the trial of the mb‘
ter and that the trial court did not have the benefit thereof.
|

The lower court erred in attempting to assert jurisdiction over

Mr. Morris. Therefore, Appellant Morris respectfully requests

that the judgment of the lower court be reversed.

Respectfully submitted,

(E;>C{LAJZ» T —}”“7A1LE;

Paul T. Moxley

JOHNSON & SPACKMAN

Attorneys for Appellant
William W. Morris

1320 Continental Bank Building
Salt Lake City, Utah 84101
Telephone: 801-322-5614

T r———
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Certificate of Service

The foregoing Reply Brief of Appellant William W. Morris
was served upon Respondent Packaging Corporation of America
by mailing, first class and postage prepaid, two copies thereof
to its attorney, Lauren N. Beasley, of COTRO-MANES, WARR,
FANKHAUSER & BEASLEY, at his offices at 430 Judge Building,

Salt Lake City, Utah, 84111, this ;E;! day of ’

1976.
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without sufficient merit to justify extend-
ing; this decision, or to reverse the judg-
ment. :

Affirmed. No costs awarded.
ELLETT and MAUGHAN, J]., concur.
TUCKETT, J., dissents.

HENRIOD, C. J., does not participate
herein,

CATE RENTAL COMPANY, INC,,
Plaintift and Appeliant,
v.
WHALEN & COMPANY, Defandant
and Respondent.
No. 14292,

Supreme Court of Utah,
Muay 3, 1976.

The Third District Count, Salt ke
County, Marcellus K. Snow, |, quashed at-
tempted forcign  corpuration,
and plaintiff Utah corporation appcaled.
The Supreme Court, Crockett, J., held that
where foreign corporation in counection

service on

ith leasing and purchasing heavy con-
ruction and mining cquipment had calied
“tah corporation on average of five times
year for past ten years, Utah corporation
slupped equipment f. o. b. and billed for-
cign corpouration which paid by mnl, and

particular transaction was entered into by
telephone call in customary manner, foreign
corparation engaged in insufficient activi-
ties within Utah to subject it to jurisdiction
under Utah long-arm statute.

Affirmed,

Maughan, J., filed dissenting opinion.

1. Section

Spogsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

CATE RENTAL COMPANY, INC. v. WHALEN & COMPANY
Clte aa 519 I".2d 707

78-27-5,

Uteh 707

I, Courts C212(2)

Long-army  statutory  sequirement  of
“transaction of business within the state”
is that defendant has engaged in some sub-
stantial activity with some degree of contis
nuity within Utah.  U.C.A.1933, 78-27-3,

2. Corporations C=665(1)

Where foreipn corporation in contice-
tion with leasing amd purchasing heavy
construction  and minimg  equipnient  had
called Utah corporation on average of five
times a ycar for past ten vears to discuss
rental or purchase of eqaipmient, Utah cor-
poration would then ship equipment {. o. b.
and bill foreign corporation which paid by
mail, foreign corporation’s president had
been in Utah to discuss business dealings
on one occasien in 1973 and particular
transaction had been entered uto by tele-
phone call in customary manner, forcign
corporation had engaged in insufiicient ace
tivities to subject it to jurisdiction under
Utah long-arm statute. U.C.A.1933, 78
27-5; :

——

R. Collin Mangrum/of Christensen, Gar-
diner, Jensen & Fvans, Salt Lake City, for

plaintiff and appellant,

Dean £, Couder, Stephen L. Heuriod, of
Niclsen, Conder, Henriod & Gottfredson,
Salt Lake City, for defendant and respon-
dent.

CROCKETT, Justice:

Plaintiff, Cate Rental Co., appeals from
the granting of a motion to quash attempt-
cd service of summofis upon defendant
Whalen & Co., of Montana, under the
long-arm statute!

From its Salt Like City business, plain-
tiff, a Utah corporation, sclls and rents
heavy construction and mining equipment
to ‘¢hstomers in this state and throughout
the intermontiting area. 1962 de-
fendant has been onc of its customers in
teasing and purchasing some of its equip-
ment. This particular suit arose out of an

Since

U.C.A. 1953,

Library Services and Technology Act, administered by the Utah State Library.

.
[ - R . Y|

vz

— T Y T T R

A VI N T T v
el

vs\_—y—f‘
TLoenty ._




LK

¢

(R ZBR PRI REPY

RGP

FFY N 8

. Y

3
o

.

S ion pitw e VAT,

PPN NI UL WX S

;e
8
. «
¢ ‘
RN
- . 4
B t
v . ﬁ'
V.. (NG

a-
3
o

A

- * . .
O S X VI PR P SuN U S - SRS U I S G e 400 e el

708 Utah

agreement by a telephone call from the de-
fondant in Montana to lease a front-end
Toader which was shipped to defendant’s
AMontana job site in accordance with the
defendant's instructions,  Thereafter a dis-
pute (dctail not material here) arose he-
tween the partics and the plaintiff initiated
this suit.

The activities relied on by plaintiff to
give the Utah court jurizdiction are set
forth in its brief{ That defendant called
plaintiff by telephone and discussed the
rental or purchi~e of cquipment on the
averayge of five times a year for the past
ten years. Plaintiff would ship the equip-
ment f. 0. b. its offices in Salt Lake Oity,
and Wl defondant, who would pay by mail,
This particular transaction was  entered
into by a telephone call in the enstomary
manner; and further, the defendant’s pres-
Went, Jerry Whalen, was in Salt Lake Uity
to discuss their business dealings on oune
occasion i 13,

—_——

The trial court agreed with the defend-
ant’s challenge to the Utah court’s jurisdice-
tion on the ground that the foregoing facts
did not show sufficient activities or bhusi-
ness prescnce within the state of Utah to
subject it to the jurisdiction of our courts,

(1] It is our opinion that fairness and
good conscicnce demand that we accord to
citizens of other states who desire to make
purchases here, or who may visit here or
engage in any kind of transitory transac-
tions, the same protections from possible
harassment by long distance lawsuits as we
expect to be accorded our citizens in sh-
lar circumstances in our sister states. Ac-
cordingly, the requirement of the statute of
the “transaction
statc” is that the defendant has engaged in
some substantial activity with some degree
of continuity within our state.

of bLusincss within this

[2) This case is very similar in perti-
nent aspects to the recently decided Union
Ski Co. v. Union Plastics Corp., 548 P.2d
1257 (Utah, 1976), in which we affirmed
the trial court’s dismissal for lack of juris-
diction of a suit for breach of contract liy

»

SCT ¥ IR
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a Utah corporation against a California
corporation.
defendant

A comparison shows that the
here had even fess activities
within this state upon which service under
the statute could properly be -
based,  The principles set forth in the Un-
fon Ski case are controlling here.

Affirmed.
not submitted itself to the jurisdiction of
our court to ask for affirmative relief, no

costs are awarded.

long-arm

Inasmuch as defendant has

HENRIOD, €. J, and ELLETT and
TUCKETT, J]J.. concur,

MAUGHAN, Justice (dissenting) :

The reasous for dissent are adequately
stated 1n my  dissenting opinion in nion
Ski Company 1. Uniow Plustics Corpora.
tiow, 43 P.2d 1257, (Utah, 19763, to which
refcrence is made.

Appropriate also is the following state-
ment from 27 ALLR.3, Jurisdiction Over
Nonresident, Section 3, page 418:

However, it can he stated
safely that in most jurisdictions the trend
is toward expanding jurisdiction over
nonresidents, 1t has been said that this

trend toward hberality is creative of a

“mininim contact” rale as prerequisite

ta the excrcise of power over nonresi-

dent defendants.
Under statutes predicating jurisdiction
on the transaction of "any” business or
it has

merely on “transacting business,’
been held that the volume of busuas
done by the nonresident in the forum
state is not the only method by which
the neccessary contacts can be cstablished.
Mareover, the courts have recognized 3
distinction between activities of a for-
cign corporation which will bring th
corporation within the jurisdiction of the
focal courts, and activitics necessary to
subject the foreign corporation to lo-
niestication.

This latter distinction, 1 believe, we havwe
not made; and, in not doing so, have s
dled residents with burdens not anticipated
by our statute.
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UNION SKI COMPANY v. UNION PLASTICS CORPORATION

Utah 1257

Cite s SIN P 2d 207

UNION SKI1 COMPANY, Plaintitf
and Appellant,
v.
UNION PLASTICS CORPORATION,
Defendant and Hespondent,
No. 14065.

Suprenwe Conrt of Ptah

March 311074

Utah

Califorma

corporation  hrought  action

auiinst corporatbon to recover
for damage allegedly sufferad ecanse of

Cefondunt's breach of contract rebatimg to

plan for defendant o manufacture sk
Laoots dhe lourth Iistrict Court, Utah
Connty, Ahon I Sorensen, |, pranted
0o oof Jefondant which had Leen served

orothe dorg arm statute, to dismss for
ek of gunisdiction over it und plunuff
aprrated. The Nupreme Court, Urodhatr,
. held that plamuff failed to show that
had
Utah sufficient to subject it to jurisdiction

defendant cngaged noactivities
of Utah courts.

Affirmed.

Maughan, J., dissented and filed opin-

on.

I, Courts C=12(2)

v s prerogative of state to sct s own
camtards as to what contacts or activities
with

Sostale are sathGent to mect require-

arm o statute, so dong s they

s af s

Lo low togquirements uinder adju-

ased upon provisiens of Consti-

ted States, ULC A3 78

actiom of husimess waithin long-

Mgkl roquires that defendant en-
m o same substantial activity wath
degree of continusty within state.

U0 TR27-24 7827
3 Corporations C=673
Purden was upon plamtiff snng for-
fovy anm
that

egn cotporation  served  under

datute to athirmatively demonstrate
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defendant haed transacted husiness within

the state, U0 N 1933, 7R 27224, TR.27225,

4. Appeal and Error C=911(3)

On apped, Sopreme Coartindulied
the proesuniption ob verty andd correctness
of toat coutt’s determnation that foroien
corparation had not transacted business an
SLite w0 as 1o he sihject to jurisdiction of
Utah courts upon service under Tang-arm
statute and deternnnation wonld not be dis-
turhbed smless plamtiff showed that st was

an error,

5. Courts C212(2)

Generally 1t s more fair and logical to
find jurisdiction an forwm state when ma-
jor aspects of activity out of which cause
of wction arises ocanr i that state and
converscly, determnation of junsdiction in
fornm state 1s less hely to be found where
principal activities tihe place elsewhere.

CLOATDR3, 7R 27224, 08 27

25,

6. Corporations C=673

I st agaenst foragn corporation to
recover for damage  allegedly  resulting
from defendant’s breach of contract relat-
g to plan for defendant to manufacture
ski boots, plimtif farled to show that de-
fendant, served  under long-arm statute,
had Crpaged in activities in Utdh sufficient
to subject it to jurisdiction of Utah courts.
ULC A LOR3, TR27. 24, TN-27- 05,

——.———

1. Brent Waad, Prove, Dave MeMulhn,
Payson, for |n].|mgllf and appellant,
Douglas I Poery, Sadt Lake Oity, for de-

fendant and respandent.

CROCKETT, fusuee

Plaintiff, Union Nk {Utah

corpacatun, bronght this action aciimst du-

Compuny, a

fendant, Umon Plasties Corporation, a Cali-
forisa corporation, to recover for damages
allggedly santiered becanse of defendant’s
breach of contract relating to a plan for
De-
fondant was served s provided mosecton
TRL2725 ULCLNTOAY,

Statute

defendant to manufacture sk hoots,

the so called Lomg-

Arm From the granting of de-

Machine-generated OCR, may contain errors.



1258 Utah

fendant’s motion to dismiss for lack of jur-
indiction over it, the plaintiff appeals,

In the fall of 1073, Brent 0 Hall, a
Utah restdent, visited the Union Phasties
(I'Listics) plant an Cahiform to disenss the
feasshility of having Plisties manufacture
a ~ki boot for Miller Sk Company, which
then employed Mro THadl In November,
1073, Maller abandoned the project. How-
ever, Plastics had indicated sone interest
in the plan, so Mo Ll and Arhen Ko Jal-
ley, also a Utah resident, formed o new
Utah corporation, Sports Industries, Inc,
to market the hoots which Plastics would
manufacture.  The mame was later changed
to Union Xkt Company

Negotutions Letween the two firms he-
gan in November, 1973, and, on December
2%, 1973, Arthur Foenberg, general man
ager of Plasties, came to Utah, The tnip
was primartly a skr ovacation for Mro T
zenherg and s fannly, bot he did Trng a
proposed contract, wloch proved nnaccept-
able to Ski.  Mr. Fuzenberg returned to
Ctah on [fanuary § 1974, when he met
with Ski. An oral understanding was ar-
rived at, which was to be completed an
typewrnitten form, and then executed by the
parties, which was not then accomplished.
After some changes, the contract in con-
troversy here was signed in April, 1974, by
Plastics in California.

For Utah to acquire jurisdiction over the
defendant, it would have to Le on the base-
of our statute, Scction 7R-27-24 UC AL
1933, which provides:

Any person who in person or
through an agent does any of the follow
ing cnumerated acts, submits hinself,

to the jurisdiction of the courts
of this state as to any clatm arising

from:

(1) The transaction of any busimess
within this

state;

International Jife Insurance (o
0N N a2 LEd2g een
International SNhoe (
SO, G Noe

oo Wasking
S0 Lds
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(2} Contracting to supply services or

roods o this state;

[T Tt s the prerocative of this Stae
to et ats own standards as to what cone

tacts or actnties withon the State are saf-

ficient to mect the reqirements of thaee
statute, solong as they doonat £ Lelow
the regquirements under adimdiciations hasel
upon provisions of the Constitntion of by
Uiinted States, ated and rebiad upon Ty
plantdt.b Nomwithstanding the wssertal
trend toward hiberabity in wlowing the ae-
quisition of jurisdiction, with which this
court as ponerally i agrecient, s sig-
mbcant o note  that o Hansen
Dienchla® decaded subsegnent to those cas-
ex, the United States Supreme Conrt warn-
cd st too eatended an appheation of

those decisions:

Pt atis aomnstahe to assione that this
tremd heralds the cventuad dennse of a1l
restrctons on the porsonal junsdiction
of state courts. [etation] Those re-
strictions are moere than a guarantee of
l”lllllll\”’\' trom anconvement or (h\l.l“l
htaton, They are a consequence of
territorial liitations on the power of
the respective States. However mimimal
the bwrden of defending ain @ foregn tn-
bonal, a defenduant may not be callid
upon to o soounless he has had the
Sl contacts" with that State that
HATC et ogqrusate to ats eXvrdsg ot JUTAVS
orover bume [atations|

. - - - - -

[Tt s ossential as cach case
that there e some act by which the de-
fendant purposefully avails atself of the
privilege of conducting activities withim
the forum State, thus invokingg the bone-
fits and protections  of  ats Lawes
[ertation} 3
It v undouhtedly true that effect should

bhe piven to the pohey declaration i our

TSN ues, 2 L

N FUFR T B TTTRT) I
[ AETLR

TN NOCU ot
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UNION SKEI COMPANY v. UNION PLASTICS CORPORATION

Chite s TS 1t Ud s

anre Mot the cunisdiction of our contis

Send beextunded to proteet the atizens

Cothi Ntaoe corsistent with concepis of

ovsand cond nsnice under duoe proce

es of Lo But the other sule of this com

s tat the rote of Low <hould also protect

ot oGnzens from o suts o othor states, un

e they have encaped in some conduct or

sty there heyond a0 mere casual or

tarsiory presonce therem; and conconn-

oy, thar the residenmis of

onr o sister

cares shondd bie gmven the same pratectnions
Rere Uy W expiedt citizens to be

our “wi-

Lroed there

2] In bharmony with the foregomg this
curt has consistently held that the trans-
st of hosiness

within the mceaning of

car starnte roqinres that the defondant has

ccantd o some sulstantiad activity with
wre depree of continoity waithin this
sate 3 Incthe cose of F1dl ¢ Zale Corp ®

st forth a numbeor of examples o ace

to he onannned  m doternnning

cr, by reason of any one of thom, or
s vembination of them, ot can Lol and
that
corporation in

activinies of
this State

“wet it to the jurisdiction of our courts,

asonabhy he o sand the

oogn shonlhd

[3-5) In analyzsing whether the plan-

S ks shown that the defendant comes

athin that requirement, these proposaitions

ge o be conaidered: Farst, the burden

sas wpon the plamtff to affirnutinely so

cuonntrate. Second, on appeal we e

Jee the presimption of venty and cor-

troal

cooss of the court’s darermination

Sdo not dhisturh ot unloss the plamnff
ces Ahomn that it was in crror, Thard,

sere s ow further primcaple, recognized n

Svarea of the luw, which may be regard

Pas o s bearing on the tral

o deternnaten heres That s, that st

Cpereratty thonght to e mere far and

CoNec Neen TN LT 220 LA TN

Ve b Fenanal Corpe v Nevada Motor

Powvais Fne D20 F 200 029 (U o Hanks
Viviwastrator of Estate of Jowsen, S00 1

2 (Ul 19750 Feansacastern Guowval

H2601

ey v Morgan, 1isG (@ tah
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lons to Tindd an-divoon an the

forum
state whon the naor

cots of the activi-

ty oot o wlneh the canse of action arises

oecnrs an thar state; wand converscly, that

determiation of

mnsdiction i the farum

stare s Tess Bikely o Le found where the
of the
contr.et, manuatacture of the boots, and the
paoyments therefor and defemdant’s alleged

LS
take

provcipad wctioties (the execation

broach  of  the  contract) place

clewhore?

6] The

rehied upon

nain activity of the defendant
by the plantiff s that of Mr,
tie Utih o totad of

the two occasions ]»rc\lulhl)

Pazenhery visted

four times:
muentioned, and agim on January 11, 1974,
\pml 5 107k

Tazenbery attonded meetings abont the

aud

NMr

Om the Latter visits,

planoig of sales attor the boots shonld Te
manpfactured, and he adso inspected Ska's
operations, Defendunt Plasties dhd pay for
some work done by three emplosoes seleet-
It

not huve any husiness sitns by way of of-

ed and retamed by sk Plasties did
fice or store or otherwise i the State, nor
any property, mventory, telephone listing
or bank nor do any advertising
here, the which
plantiff rehes was esceuted in defendunt’s
Lehalf it provided that all

paytnents would be made to Plasties” bank

account;

Further, contract  on

e Cahiforma;

there, that all shopments would be 11.0O.B.
Plastics” Cubiforma plant, where the shoes
the

Lows of Caltformae would govern the agree-

were oo be mannfactored ; and that

ment,

When the forepong facts are considered

in the hight of the prinoples above dise

vimsemd and as o set forth an the oted cases,
we are not persaadad that we should disas
gree with the determimation made by the
troal court that ot was not shown that the

defom b Bad ongageed o actinanes i this

[Rr RN
Tol

Pothognina p
(Ut 1950,

Netehy o Sons, 5221020

6. 25 U 2

7 Noore
1967,

Fledes !
il

R P21 I TR

cited,

I'ranctiee,

snithorities theeetn

Library Services and Technology Act, administered by the Utah State Library.
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1260 Ttah

State suffrcient to render it subject to the
jurisdiction of our courts. |

Affirmed. No costs awarded.

HENRIOD, C. ), and ELLETT und

TUCKLETT, JJ., concur,

MAUGIHAN, Justice (dissenting) :
For the fuollowing reasons | dissent:

ANl statutory references are to U.CA.

1933, as amended.  Our statute, 78-27-22,

declares:

It ss declared, as a matter of leynsla-
tive determination, that the public wmter-
st demands the state provide its citizens
cffective of redress
apgainst  nonresident  persons,
through certain significant nmmal con-
tacts with this state, incur ablyzations to
citizens entitled to the state’s protection,
This legishaive action is deemed neces-
sary because of technological progress
which has substantially increased the
flow of commerce between the several

with an means

who

wtates resulting in increased interaction
between persons of this state and per-
sons of other states,

The provisions of this act, to ensure
maximum protection to citizens of this
state, should be apphicd so as to assert
jurisdicion over nonresident defendants
to the fullest extent permitted by the due
process clause of the Fourtcenth Amend-
ment to the United States Constatution,
The statute is a remedial one, and our

law requires it be hberally construed; to
cffect ats ohject, and to promote )us(icc.‘
Aside from the statute cited in the foot-
note, 10y Status as a remedial statute re-
qunrés Iiberal construction.  As was said in
Castle v, Delta 1. & 1. Co.} "Being reme-
dial, the statute must be Hberally con-
strued.”

t, 6% 32 "The rale of the common law that
utatutes tn derogntion thereof are to be striet-
Iy construed hne no application to the stat-
ntes of this, stute,  The stutes estal
the luws of this state respecting the suby
to which they their
sl wll procesdings under them ure to be hb-
erully tvustrued with a view to effect the ob-

relicte,  and POV ixiens

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Serviges
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The court today fails to follow this luw
It fails to

recognize the tegslatne determination, It

in several important particulars,

fiils to recopnize significant minimad con-
tucts, I fails evan to mention the obliga-
L2353 000, anter alia, to a citizen
It fuils

to recopnize the increased interaction he-

tions, viz.,
entitled to this State's protection,

tween persons of this State and persons of
other states. Not only does 3t not ansure

of

State, it ansares, only mimmal protection

manximum protection to citizens this
It would appear that the statute has heen
reversed to reyguire maximunm contacts +ath
this State, i order to insure minumal pro-
tection to its citizens,  Patently, the statute
is not applied to the “fullest extent pernut.
' s of the Four-

teenth Amendment”—tle construction giv-

ted by the due process clan

en it not only is not hiberal, but extremely
restrictive.

It is, indeed, guestionable to say (as the
court docs today); it ix the prerogative of
this Stite to set its own standards, for
personam  jurisdiction over nonreswdents.
when the legislature has already set th
standards, and such jurisdiction is com
pletely  dependent upon, and limited onls
by, the Pederal constitution, viz, the Four
teenth Anicndment. In this connection,
should not o unnoticed that the Continen
tal
Cmieasures, inmical to aoumon of the states
the
A result of wheh brings to ot egishage

Congress, moved by appressive stut

convened Canstitutional - Convente:

the power to set standards for m personar

Jurisdiction  over D uonresdents o

“fullest extent of the Fourteenth A
ment.”  To bold otherwise, 1 believe n.
counter to the due process clause of o
own Constitution by denyimy due process .
law to one of our citicens; which 1y ¢

only not denicd by our Constitution, bu:

Jeets of the staiutes and fo promote v
Whenever there is any varinnee befweern
rulex of equity and the rales of conunen
in rererence to the satme matter the s
cquity shiall prevail”

2. O8N Utul Y37, 1H), 19T B ONE O8NS (g

Library Services and Technology Act, administered by the Utah State Library.
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UNION SKI COMPANY v. UNION PLASTICS CORPORATION

Cite un N P20 2

arany
"I:‘”] Ku."lll'\'cnl by the due process clause of
'nlc:,‘ the Fourteenth Amendment.

G The question here s primanly a federal
¢ ey one, and secondandy astate one, although
lpn)n,‘ the Jegrstature has certamly given st prioe
¢ Pty

1t

importance, In addition, we do not have
he probiem of a statute attempting 1o Te-
wnet the bt
" ghet one which endorses ity operation to
'th e full. Tuaking jurisdiction of the facts

m
"“M a this matter would fall far short of the
I

Fourteenth Amendmoent;

prmissable  lurts of the l‘ourteenth
The § \mendinent.
ANL
el The molahty  of the cconomy has
¢ .
!L' 0”’ tanged much since the International Shoe
118 | -
”'“3‘ ase, of 1943, and the Law relating to jur-
RIYY .
L‘d‘ wition vier nonresident defendants has
oty ey . -
08 pinged with t—Utah excepted.  The con-
nee | o . .
wyts dealt with here are of such impor-
cts, i
" unce | wish to present my view of the
t I .
ficts, and how the law is applicable to
The g4 tem
Tivities .
i The question on appeal is whether the
with; . . .
R S0 jamaties of a foreign corporation, in deal-
reign @, . .
tion o oz with a Utah corporation, render the
ction d} . -
Wegn corporation amenable to the juris-
ng-arm s
Ed lhton of the Utah court;  under the
ration’s N
ngarm statute,  Uoee to the foreyn cor-
STNY, & N
A ‘. plalwn's dnswer, o lmcrpuxcll a mobion to
aintiff o |
Lo 1 biss, accompanied by affidavits;  the
ston 1o .
[ fannff subnntted counter-affidavits. The
s g
ll;r whwn to dismass for lack of jurischction
yuld e .
l wgranted.  No findings were made. |
* ments,

wll reverse and remand for a tnal on
The prig & ments,

on Sh
readter
1, Union
\ corpont
Ski and [
Jer whid
ed \1)‘ ¢
aradt
ats of

The grotagomsts are plaintiff-appedlant,
mon Nk Company, a Utah corporation,
utadter “Ski'";  and respondent-defend-
4Umon Plastics Corporation, a Califor-
acorporation, hereafter “Plastics.”

i and Plastics entered into a contract,
‘4t which a ski Loot was to be manufac-
Ay Plastics and supplied to Ski. The
Tl ANt contemplated  long-range  pay-
nt—this Doy of Wbk L2544 was the imual pay-
s YWY aothis Gl payment was paud to
gcnmlf blics by Sk,
1 trips m} ‘gneral manager for Plastics made sev-
) Spo. “lﬁ'rll'(ti‘[;/n"6/1(15{[‘.}4)12611%}#1nl‘ '[i‘/(z/l’((q"l Fygdipig

N 1

|

i

During the negotiations,

Utah 1261

contract, engaped local hoot designers, or-
wamsed and conducted a sales meeting for
the promotion of the loot, personally ne-
potiated  with
the
that product.

representatives of Sk for

manufacture, promotion and sale of
Plastios aho had it hand an
the advertising of the product and demand-
vd that its nanie be used in any promation-
al efforts,

The contract, dated January S, 1974, con-

of

with advance payments of $73,000, hegine

templated a0 lomgg series transactions,
mng with 1974, purchases of shi boots to-
tahng SLV0M were to be made; by 1978
a sales fipure of $LA0000 was to be
reacho A memorandum by Plasticd” gen-
cral manager stated that Sk was to have
the exclusive sales and merchandising op-
eriation, in return for which the advance
payments of $73000 would he made. By
Apnil of 1974, Ski had secured orders for
the boot amvunting 1o $218,00% No boots
were supphied to Ski.

[t is undisputed that Plasties received
the $23,000) cheek, and negotiated it It is
not disputed that the contract was execut-
ed, bat it is disputed where amd when it
was executed,  Shr chams that alt sigmfa-

cant indicia of mimmal contacts in Utah,

sufficient to confer juridiction on the
Utah court, oceurred e Utah o Plastics
clanms that such indiciic oceurred i the

state of California, and that no sigmificant
activities were carried on in the state of
Utah by Plastics to justify the Utah juris-
diction.  The conilicts i the
themselves would be sufficient to reguire a

afhdavits

trial of the issues of fact.

Toduy, the court states that determina-
tion of jurisdiction in a foreign state is
less hkely to he found where the principal
activities tahe place clsewhere, and men-
the of (the

record shows complete disagreement on the

tions execntion the contract
place of execution), manafacture of the
boot, the payne s therefor, and defond-
These
points together with the asseruon that one

aut’s alleged Licach of counteact.

must maintain a busicss situs, execute the

! { diggiefgen aigké brhee ey mewtVinewhenidrowy Services
brary Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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state;  and that all shiprients shouald be
otherwise than F.OB. outsude the formm
state, were all disposed of 31 years ago in
International Nhoe Company v 1 ashing-
ton® There, m finding the state of Wash-
gton did have junisdiction over a non-
resident defendant, the court sad l

Appellant has no office in Washington
and makes no contracts cither for sale or
purchase of merchandise therve, Tt main-
tamns no stock of merchandise in that
state and makes there no deliverics of
goods inoantrastate commerce, . L
The authonity of the salesmen s himited
to exhibiting thair samples and soliciting
orders from prospective huyers, at prices
and on terms fixed by appellant. The
salesmen transmit the orders to appel-
lant's office in Saint Louis for accept-
ance or rejection, and when accepted the
merchandise for filhing the orders s
shipped f.oh, from points outside Wash-
ington to the purchasers within the state,
All the merchandise shipped into Wash-
ington 1s anvaeiced at the place of ship-
ment from which collections are made.
No salesman has authority to enter into

| contracts of to make collections.

The “long-arm statute” ¢ gives us the
pertinent definitions.  “Any person” is de-
fined to mean any individual, firm, compa-
Ny, asseCiabion,  or  corporation, And
“transaction of any hLusiness within this
state” 1s defined to mean the activities of a
nonresident person, his agents, or repre-
sentatives in this State which affect per-
sons or husinesses within the state of Utah.
Section 78-27-24 provides :

Any person .. whether or not a

citizen or resident of this state, who in
person or throuph an aygent dues any of:
the following c¢numerated acts, submits®

himself, and if an individual, his personal
representative, to the jurisdiction of the

3. 326 UM, 310, 66 8.Ct. 154, 00 L.Ed. 03
(1845).

4. T8-27-22 through 28, L.Utab 1969,
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courts of this state as to any claim aris-

ing from:

(1) The trunsaction of any business
within this state;

(2) Contracting to sapply services or
goods in this state;

L] . . . . .

torder to properly understand the man-
date of the legshaure, viz,, that the long-
arm statute “should be applicd so as to as-
sert jurisdiction over nonresident defend-
ants to the fallest oxtent permitted by the
due  process clause  of the  lFourteenth
Amendient to the Umted States Constitu-
tion,” we must examine those decimons of
the Umited States Supreme Court, deter-
muimnge that clause i relation to the lowg-
arm statufes, and related statutes, of our
smister states, This is necessary hecianse ot
is not contemplated, dn onr federal system,
that cach ol fifty different jurisdictuonal
enclaves Le a finad arhiter of the meaning
of the federal consttution in hitigation, be-
tween citicens of different states,

One of the prinaiples established in the
famous case of Pennoyer 70 Neff3 was
that a court could not acquire jurisdiction
over a nonresident party, by serving proc-
ess outsude the dorinn, oe by pabibication.
The first defimte departure from that case
occurred i aternational Shoe Coo 1
Hoashington® where it was held there was
jurisdiction over a nouresident party, not
present wathin the territory of the forum;
if that party had certim mimmum contacts
with the forum state, and if the nuante-
nance of the st did not offend “tradi-
tional notions of fair play and substantial
justice.” It was further held there that
the teoms “present” or Upresence” merely
symbohze the activities of a curporate
agent, within the forum state, which will
be deemed to be sufficient to satisfy the
demands of due process; that an estimate

5. 65 U.8. T14, 24 L.EdL OG5 (INTT).

6. 326 TS0 310, 66 N.Cr. 134, 90 L.EJ. 93
(140,
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of the inconvenience incurred by defending
a sutt awasy from one's home state i rele-
vant, that single or occasional acts of a

corporate agent becanse of their nature
and quabity and the circumstances of their
commission may he deemed sufficient to
render the corporation hible to suit; that
the satisfuaction of the due process reqnre-
ment depends upon the quality and nature
of the activity in relation to the fair and
orderly wdmimistration of the laws which it
was the purpose of the due process laws to
ensure; that a corporation avaihing wself
of the henefits and protections of the laws
ccepting the

privilege of oo i acovities therein,

of the forum state, while

puts atself moa position where 3t may be
made to respond to a st to enforce obli-
gations arising out of such activities—this
can hardly be sind to be contrary to com-
mon notions of justice and fair play.
International Shoe was the beammng of
a trend, and in McGee v International
Life Insurance Co..7 (which sustaned the
personal jurisdiction of California), the
court, in commenting on this trend said:

F.ovking back over this long history of
Btygation o trend is clearly iscerble
toward expanding the permissble scope
of state jurisdiction over fureign corpo-
rations and other nonresulents,  In part
this s attaibutadle to the fundamental
transformuion of our national economy
over the years, Today many commercial
transactions touch two Of more States
and may involve partics separated by
With this increasing
nationalization of commerce has come a

the full continent.

great increase in the amount of business
conducted by mail across state lines. At
the same time modern transportation and
communication have made 1t much less
burdensome for a party sued to defend
himsclf in a State where he engages in
econonmic activity.

- LJ L] L L L]

It s sufficient for purposes of due
process that the suit was based on a con-

70350 S, 220, T8 S.Cr 199, 2 LEJ2d 223

(198%gusored by the S.J. Quinney Law Library. Funding for Ve8iz4¥90b%yovided by the Institute of Museum and Library Services

trict which had substantial conncction

with that State.

That the trend begun i Iaternational
Shoe does not countenanee the removal of
Al restrictions on the acymsition of per-
sotal Jurisdiction by state courts is pointed
ont n Hanson v, Denckla® where it was
sand that such restrictions amount to mure
than a guarantee of mmunity from incon-
venient or distant hitigatwon, they are, in
fact, a conscquence of terniturial linntation
on the power of the respective states. It
was pointed out that nunimat comacts are
necessary, and the sufficiency of the mini-
mal contucts will vary with the guality and
Fur-
ther, that adefendunt purposefully availing

nature of the defendunt’s activity,

iself of the privilege of engagung? e active
ities within the forum state, invokes the
bene fits and protections of its laws.

Hoth MoGee and Denckls

occurrence cases.  tn MoGee a Texas in-

were single

suratice company sohceited a California res-
ident, via maid, to purchise insurance; and
the California resident accepted the offer,
paid the premiums until his death, via mail.
In Denckla, 1wt was held that the IFloruwla
court did not acquire personad jurisdiction
over a Delaware trustee to determine the
validity of a trust established by a settlor,
who while domiciled in PPennsylvania, exe-
cuted o trast in Delaware, and subsequent-
ly moved to Florska, Such was not an ac-
tivity of the quality and niture to establish
nunimal contact within Florida; nor was
there an act by which defendant purpose-
fully availed itsclf of the privilege of en-
gaging in activities within the forum state,
thus invoking the Lenefits and protections
Denckla draws the outer mit
of state judicial power over a nonresident
defendant,  The activities of DPlastics, n
this matter, bear no relation to the limita-
tion of Denckla, About the only similarity
is each involves htigation, hetween a plain-
tiff aud defendant,

of its luws!

From the foregoing it can be seen that
the evolution of the law controlhing state

8. 157 U.S. 78 S.Cr 122N, 2 LEdZd

Library Services and Technology Act, administered by the Utah State Library.
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judicial power, over nonresident defend-
ants, has evolved to accommodate changing
conditions.  This evolution shows accept-
ance and then abandonment of “consent,”
“domg business,” and “presence,” as con-
ceptual determinants of state judicial pow-
er over foreign corporations,

As was said in Forcign Study League v,
Holland-America Line® cases ol this na-
ture are strictly factual and are disposed
of by the application of case and statutory
law of the fact situation presented. A re-
view of the undisputed facts s helpful.

A contract was executed, $25000 was
paid by Ski to Plastics;
conducted activities within this State to

Plastics’ agent
I

promote the sale of its product. These ac-
tivities were in aid of the contract, which
contemplated a serics of lung-term commit-
ments, and payment of further substantial
sums. The commitments to be performed
in Utah were a sine qua non of the con-
tract. Pursuant to the contract, Ski se-
cured orders, within the siate of Utah and
elscwhere; in the amount of $218,00, for

the purchuse of Plastics’ product,

From the foregoing, we can sce that
Ilastics purposefully availed itself of the
privilege of acting within the state of
Utah; thereby causing a consequence, with
a substantial connecuon, in this State. It
is further evident that Sci's claim arose
from the activities of I'lastics here. In ad-
dition, it is apparent that the acts of Plas-
tics and the consequence caused by Plastics
had a substantial cunnection to this State,
a connection, which created contacts within
this State, and makes the exercise of the
jurisdiction of this Stute over Plastics
reasonalle. It cannot be doubted that this
State has an interest in such activities, and
in the protection of its citizens, from harm
suffered because of such activities 1@ \

9. 27 Utah 2d 442, $43, 407 1224 244 (1972).

10. BSowthern Machine Co. v. Muvhasco Indus-
tries Inc., C.A.Gth 1908, 401 F2d 374,
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A state case rlluminating here is that of
Kuight . District Cowrt of the 17th Judi-
aal District, County of tdams, State of
Colorado M

brought an action an Colorado, on a prom-

There  a Colorado  hank
Issary  note, against two citizens of Salt
Lake City, Utah, serving the petitioners in
Utah.  The action was brought under a
long-arm statute similar to our own, The
petitioners had personalty appeared in Colo-
rado to burrow the money. Thereafter a
renewal note was exceuted by petitioners
m Salt Lake City, and sent by mail to the
bank in Colorado.  The claim of petition-
ers was the Colorado bank did net have
jurisdiction over their persons,  Among
other things the court said
though the "last act,” such as
the sigmng of a contract, for example,
miay have occurred outside the geograph-
ical confines of the forum state, never-
thetess the statutory test of a claim aris.
i out of the transaction of any busi-
ness within the state may still be met by
the showing of other “purposeful acts,”
performed within the forum state by the
defendant in relation to the contract,
cven thouph such acts were prehimunary,
or cven .\llln.s-:\lnrnl, to the exccution of
the contract itself,  So, in the instant
ciase, though the petitioners admitiedly
executed the rencewal note in Utah, they
had cich nonetheless performed in Colo-
rado several “purposeful” acts relative
thereto, 1t secis to us to be em-
inently fair and just to require the peti-
tioners, who were able to come over the
mountain to borrow $3iKK), to return
when they are allegedly in default as
concerns repayment of the loan.

In the instant matter, the mountain is 4
different one, but the principle s the same.
Traditona) notions of justice and fair play
require I'lastics to return and respond to
the allegations of Ski.

11, 162 Colo. 14, 424 I'2d 110 (1967).
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ELLETT, Justice:

This lawsuit was initiated by Mr. Adams
for the return of a boat and personal prop-
erty and damages for the alleged wrongful
takimy and detention thereof. There 1s no
claim of right for the tihing and detention,
tf any, of personal property other than the

boat.

The issue involved hercin is the vahidity
of a financing statement given to the ap-
pellunt Lank by the manufacturer of the
boat which deseribed it as a “Sceafhte
2200 Offshore # D.M.F.A, 0082 M-75L."
The actual number of the hoat is DAIA,
W82 A -74L. The underscored numerals
indicate the year during which the boat
was manufactured. The serial number and
description of the engine in the boat is
correctly stated an the document.

The trial court gave a partial summary
judgment in favor of the respondent on
the ground that the l'nnming Statement

was defective and the'defect was
. sufhclem 1o defcat the bank's security in-
terest in the Loat "

The trial court was in crror i holding
that the figures showing the year. of man-
invalidated  the statement.  An
excellout article by Professor  Boyge s
found 1n 1966 Utah Law Journal at page
52 wherein the law is set out and cascs
cited. The article states:

ufacture

The description of the goods required
to be contained in a security agrecment
need not be so exact as to provide the
recader of the instrument with specific
knowledge of the property or collateral
involved.  The code provides that any
description of personal property or real
estate will be  sufficient “whether or
not it 1y specific af ot reasonably iden-
[70A=9-110)

personal

tifies what s deseribed,
Thus, the
property in the form of goods be de-
scribed by serial number, or sunilar iden-
tification, is repudiated (1966 opinion,
Utah Attorney General, 31).

reguirement  that

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library

The general law is also set out in 69
Am.Jur., Secured Transactions, Sec. 3%4:
Since the Uniform Commercial Code
merely requires only such description as
is sufficient to identify reasonably what
218 desenibed, whether or not it s specific,

it follows that the courts generally take
a liberal approach to descriptions set
ﬂ)rlh m a financing statement, particu-
larly where it is difficult to describe
the property accurately.  Accordingly, it
follows that a court will overlook a fail-
ure to sct forth a detailed description,
including the serial number of the col-
lateral, in a financing statement.

The partial summary judgment is re-
versed and the case is remanded to try the
issucs relating to the personal property
other than the boat. Costs arc awarded
to the appellant,

- HENRIOD, C. )., and CROCKETT,
TUCKETT, and MAUGHAN, ]JJ., concur.

« CMEVRON CHEMICAL COMPANY,
Plaintift and Appeliant,
, v
Cralg W. MECHAM ind R. Kont Helleses,
Defendants and Respondents.
No. 14423,

Supreme Court of Utah,
Muy 24, 1976,

1

1 Appeal was taken from judgment of
the Third District Court, Salt Lake Coun-
ty, James S. Sawaya, J., which denied en-
forcement of Idaho judiyments obtained
apainst individual. The Supremc Coun,
Tuckett, J., held that individual who way
officer of corporation located in Idaho,
who gave guaranties to plantiff to indem.
nify 1t against Josses which it might ancur
on accounts with the corporation, who made

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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only one trip to Idaho and had no contacts
with any customer or suppher or lending
institution during that trip, and who never
asserted a business presence in Idaho was
not subject to jurisdiction of Idaho court
under Idaho long-arm statute.

Affirmed,

Maughan, J., dissented and filed an
oupinion.

Courts ¢&212(2)

[ndividual who had signed guaranties
for the purpose of indemnifying company
against losses which it might incur on ac-
jcounts with corporation, located in Idaho,

i

of which individual was an officer at the
“time, who had always been a resident of
Crah, who made one trip to Idaho but had
no contacts with any customer, supplier or
“Tending institution on that trip, who never
inserted a business presence in Tdaho and
had no business address there, and who
never consummated a business transaction
in ldaho as an individual was not subject
to junsdiction of Tdaho court under ldaho
long-arm statute with respect to the guar-
»a‘lltlt's, which were not entered inte in Ida-
ho and which did not state that they were
to be performed in Idaho.

—————

. leonard J. Lewis and E. Craig Smay,
of Van Cott, Bagley, Cornwall & McCar-
‘thy, Salt Lake City, for plaintiff and appcl-
lant.

Frank J. Allen, of Clyde & Pratt, Ronald
N. Boyce, Salt Lake City, for defendants
nqd respondents,

TUCKETT, Justice:

The plamuff is here suing on a judg-
against  the defendant
Mecham on February 13, 1975, in the Sev-
enth Judicial District Court of the state of
Idaho. The action of the plaintiff in the
[daho court was in two counts, the first be-
Ing on a guaranty agreement dated July 31,
19G3. The second count consisted of an
assigned cause of action by the Bunk of

ment  cntered

Savorde f’fss‘»{h@'Lf;}w A e f#‘éymw’wf&rwnwam;si!ndévf/fwuumul Mitieihed gitaeanServices

chnology Act, administered

ibrary Services and

agreement dated Octolar 29, 1968, The
District Court of Salt Lake County where
the present action was filed entered judg-
ment in favor of the defendant Mecham
and the plaintiff appeals,

The two guaranty arcements were given
to the plantfi for the purpose of indemni-
fying it against losses it omght incur on
1ty accounts with Great Basin Graim Com-
The
cise went to trial in the District Court of
Salt Lake County.
ings of fact which are not challenged on
appeal. Among other things the  court
founc that the plantiff corporation was a

pany, Ine, located at Tetoma, ldaho.

That court made find-

Delavcare doing business in
Califcrna, Uregon, Tdiho, and Utah; and
that .he has always
been o restdent of the state of Utah, The

court further found that Mecham was an

corporatiqn

delendant Mecham

offices of the Great Basin Gram Company,
from ts formation until Apnl, 1970, when
he dis issociated himself from the corpora-
tion ad the plaintiff was so advised. The
action in tdaho was brought agunst the
defencant Mocham as anindividual, As an
officer of Great Basin, Mecham made one
trip 1o ldaho but he had no contacts with
any customer, or supplicr, or lending insti-
tution but discussed with the defendant
Heileson, president of Great Basin Grain,
only internal affairs of the company.
Mecham never asserted a business presence
in ldaho and he had no business address
in that state, ror <id he have a telephone
As an
consummated a business transaction in Ida-
ho, The court funilier found that the -
struments sued upon in the ldaho action

Nisting. individuat Mecham never

wrre prepared oy the plantiff in its Port-
laad otfice and do not identify the state of
Idtho as the place for performance. Me-
cham terminated sid guaranty by notify-
e the plantiif at ity Portlund office.
Mecham made w special appearance in the
Idiho proceedings to chaltenge the juris-
diction of that court, but nevertheless judg-
ment was entered against him, The court
further found that in respect to count two

hy the Utah State Library.
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ty executed by Mecham to the Bank of Sah
Lake was for the purpose of guarantecing
an obhgation of Great Basin to the bank.
The instrument was prepared in Salt Lake
City by the Bank of Nalt I.ake and executed
there, The Bank of Salt Lake assigned
ws claim to the planuff for swt
Junsdiction of the [duho court was as-
serted over Mecham by reason of [daho's
fung-arm statute. That statute is quite
snnlar to the Utah long-arm statute as
well as the statutes of w number of other
states,  In deternnmng whether or not the
court of the forum state has jurisdiction,
certamn standards and guidelines have been
emmetated by the courts of the various
jurisdictions. Those standards include the
following gudehnes: (1) The nature and
qu.hity of contacts in the forum state; (2)
quantity of such contacts; h retationship
of the causc to the contacts; (4) interest
of the forum state in providing a forum
for its residents; (§) the convenience of
the partics. The plainti ff i support of 1ts
clgim that jurisdiction had heen obtained
over Mecham by the fdaho court rehies
heavily upon the case of Salter 1. Lawnt
a decision of the United States Dhstrict
Court of Massachusetts wherein jurisdic-
tion was upheld. In that case the defendant
had organized the corporation which later
became hankrupt, and for which he had
become a guarantor, as its agent or alter
ego. That court found that the defendant
had organized, used, and controlled the
bunkrupt corporation for the sole purpose
of carrying out his agreement with the
tashop under which he was to receive 10
per cent and the hishop 90 per cent of the
profits of certmn nursing homes.  The
facts in this case are cnurely dissumitar,
The dentical problem we have here wus
Lefore this court in the case of Jan KNleeck
Creamery, Inc. v, Western Frozen Prod-
wcts Company ® which was also a suit upon
the judgment entered by an Idaho court.
It 1y interesting to note that the Mong-arm
statute” was the same as that an force in
ldsho at the time the acton against

S'g(')/hm/nl "‘Tlu"é,'/ N)\.
B sored by e an ) oy .
1 w the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Mechan was commenced in that state. The
imdividuad defendants in that case had far
more contacts e the state of ldaho than
did Mecham in this case.  This court up-
held w dearsion of the trial court that the
Tdaho court had faled to obtam jurisdie-
tion over the individual defendants through
its long-arm statute and concluded that the
judgpment - enteredin those procecdings
wits ot entitled to full faith and credit in
the state of Utal,

The record an this case supports the
it cont's findimg that the acts of Me-
ham 3 the state of Ldaho were performed
solely in his capacity as an officer of the
Idaho corporation. We find no error in
the revord and the decision of the court be-
low 1s affinmed.

HENRIOD, C. }., and FELLETT and
CROCKETT, )], concur.

MAUGHAN, Justice (dissenting):

Reference is made to my dissents in
Union Ski Co, v. Union Plastics Corp.. 548
120 1257 (Utah 1970), and Cate Rental
Company, Inc., v. Whalen & Company, 549
1°.2d 707 (Utah 1976). .

The STATE of Utah, Plaintitf and
Respondent,
\

Emil Martin SUNTER, Defendant
and Appellant,

No. 14363.

Supreme Court of Utah.
Muy 24, 1076

The Seventh District Court, Carbon
County, Edward Sheya, J., found defendant
guilty of attempted burglary, and he ap-

pealed. The Supreme Court, Tuckett, Ja

2. 24 Utah 24 G, 463 1720 54,
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