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THE UNITED STATES

reason other than the desire to harm a particular religion or religion generally.
So long as the burden imposed by government action on religious activity is
shared by secular and religious groups in the same regulatory situation, the
Constitution is satisfied.

V. ANALYTICAL DESCRIPTION OF THE LAW ON LIMITATIONS OF RIGHTS

The doctrine of limitations on the right of religious liberty under the U.S.
Constitution can be succinctly stated in three rules:

(1) The General Rule of Deferential Review. Religiously neutral and
generally applicable laws that incidentally burden religious exercise
are subject to minimal judicial scrutiny under the Free Exercise
Clause; laws lacking either religious neutrality or general
applicability are subject to heightened judicial scrutiny."

(2) Exceptions Calling for Strict Review. Notwithstanding the
General Rule, religiously neutral and generally applicable laws that
incidentally burden religious exercise are subject to heightened
judicial scrutiny if (a) such laws burden constitutional rights in
addition to the free exercise of religion (the Hybrid Rights
Exception); or (b) such laws provide for exemptions based on
individual circumstances, but do not permit exemptions for religious
hardship (the Individualized Assessment Exception)." 5

(3) The Rule of Permissive Accommodation. Although under the
General Rule judges lack authority to mandate religious exemptions
from religiously neutral and generally applicable laws that
incidentally burden religious exercise, unless one of the two
Exceptions applies, Congress and the state legislatures are free to
enact such exemptions by statute. 116

114 Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531-32, 546 (1993); Smith, 494
U.S. at 877-80, 882, 884-85; see also Boerne, 521 U.S. at 514 ("Smith held that neutral, generally applicable
laws may be applied to religious practices even when not supported by a compelling governmental interest.").

115 Smith, 494 U.S. at 881 (discussing Wisconsin v. Yoder, 406 U.S. 205 (1972)); id. at 884 (discussing
Unemployment Compensation Cases, 489 U.S. 829 (1989); 480 U.S. 136 (1987); 450 U.S. 707 (1981); 374
U.S. 398 (1963)); see also Boerne, 521 U.S. at 513-14 (noting that the only cases in which the Court had
found a neutral, generally applicable law unconstitutional under the Free Exercise Clause were "cases in which
other constitutional protections were at stake," and cases "where the State has in place a system of individual
exemptions" which it refused to extend to "cases of religious hardship").

116 Smith, 494 U.S. at 890 (dictum):
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A. The General Rule of Deferential Review: Religious Neutrality and General
Applicability

The meaning of religious neutrality and general applicability was the
principal focus of the Court in Church of the Lukumi Babalu Aye, Inc. v. City
of Hialeah,' 7 decided only three years after Smith. Lukumi dealt with the
Santeria, a religious sect from the Carribean which includes among its
religious practices the ritual sacrifice of small animals." 8  The decision struck
down a series of municipal ordinances that had the purpose and effect of
prohibiting Santeria sacrifices, but virtually no other kind of animal slaughter
or killing.119

1. Religious Neutrality and Religious Discrimination

Lukumi held that a law lacks religious neutrality if its purpose is to restrict
religious practices because they are religious.' A law is neutral with respect
to religion, in other words, if it does not use religion as a basis of
classification-that is, if the religious beliefs and practices of those to whom a
law applies are irrelevant to the law's goals.' 21  Such a religiously
discriminatory purpose may be evident from the text of the law, 122 as well as
from its effect. 123  For example, the Court noted that use of words like
"sacrifice" and "ritual" in the ordinances, as well as the recital in these laws

Values that are protected against government interference through enshrinement in the Bill of
Rights are not thereby banished from the political process. Just as a society that believes in the
negative protection accorded to the press by the First Amendment is likely to enact laws that

affirmatively foster the dissemination of the printed word, so also a society that believes in the
negative protection accorded to religious belief can be expected to be solicitous of that value in

its legislation as well .... But to say that a nondiscriminatory religious-practice exemption is
permitted, or even that it is desirable, is not to say that it is constitutionally required, and that the
appropriate occasions for its creation can be discerned by the courts.

Id.
117 508 U.S. at 520.
... Id. at 524-25.

119 Id. at 545-47.
120 Id. at 533.
121 See PHILLIP KURLAND, RELIGION AND THE LAW: OF CHURCH AND STATE AND THE SUPREME COURT

17-18 (1962).
122 Lukumi, 508 U.S. at 533 ("[T]he minimum requirement of neutrality is that a law not discriminate on

its face. A law lacks facial neutrality if it refers to a religious practice without a secular meaning discemable
from the language or context.").

123 Id. at 534-35 ("Official action that targets religious conduct for distinctive treatment cannot be

shielded by mere compliance with the requirement of facial neutrality .... Apart from the text, the effect of a
law in its real operation is strong evidence of its object.").
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that they were intended to prohibit religions engaging in particular practices
contrary to "public morals, peace or safety," were evidence that the text of the
ordinances was not religiously neutral. As further evidence of a lack of
religious neutrality, virtually the only conduct the ordinances prohibited were
the worship rituals of the Santeria. 124

Religious neutrality defines the purpose of the Free Exercise Clause as
preventing religious discrimination, rather than protecting freedom of action in
a domain of religious liberty. Yet, as I have indicated, constitutional doctrine
already defines religious classifications as presumptively invalid bases of
governmental classification under both the Establishment and Equal Protection
Clauses. 125 By recharacterizing the Free Exercise Clause as a mere protection
against religious discrimination, Smith left the Clause with nothing to do that is
not already done by these other two Clauses. 126 Redundancy between the Free
Exercise and Establishment Clauses can be reduced by assigning the problem
of discriminatory burdens on religion to the Free Exercise Clause, and the
problem of preferential assistance to or endorsement of religion to the
Establishment Clause. 127  However, this still leaves the Free Exercise and
Equal Protection Clauses almost entirely coextensive with each other. Indeed,
the Court could easily have rested its conclusion of unconstitutionality in
Lukumi entirely on the understanding that the ordinances created facial and as-
applied sectarian religious classifications in violation of the Equal Protection
Clause. 128  Were religious neutrality the only analytic touchstone under the
Free Exercise Clause, one would have to conclude that Smith had effectively
read the Clause out of the Constitution.

124 id. at 535-37. For example, although the ordinances purported to regulate the unnecessary and

inhumane killing of animals, hunting and fishing for sport, using rabbits to train greyhound racing dogs, and
kosher slaughter by severance of the carotid arteries were all exempt from the prohibitions of the ordinances.
Id. at 535-37.

125 See discussion supra Part I.B.
126 See James D. Gordon I1l, Free Exercise on the Mountaintop, 79 CAL. L. REv. 91, 113, 115 (1991)

(making this point with respect to the Establishment Clause).
127 See, e.g., Lukumi, 508 U.S. at 532 ("Our Establishment Clause cases.., for the most part have

addressed governmental efforts to benefit religion or particular religions, and so have dealt with a question
different, at least in its formulation and emphasis, from the issue here. Petitioners allege an attempt to disfavor
their religion because of the religious ceremonies it commands, and the Free Exercise Clause is dispositive in
our analysis.").

12' Cf id. at 540-42 (opinion of Kennedy, J., joined by Stevens, J.) (using equal protection analysis to
show that the ordinances were motivated by governmental hostility towards the Santeria); see supra Part l.B.
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2. General Applicability and Legislative Underinclusion

Lukumi defined "general applicability" as an additional prohibition on
religious "targeting"-that is, a prohibition against laws that pursue their
secular objectives only against religious conduct. 129  Lukumi cited four
decisions as authority for the proposition that the general applicability of
legislation is a familiar requirement of First Amendment jurisprudence; these
citations suggest that the Court understands a generally applicable law to be
one that does not focus its burdens or benefits on a particular religious class to
the exclusion of most others that are similarly situated. 3 0

Lukumi explained that religious targeting and general applicability are
mutually reinforcing tests: a law that religiously targets is usually not generally
applicable, and vice versa. 13 1 Consider, for example, a police force grooming
standard which purports to prohibit officers from wearing beards, in order to
promote a clean-cut image and to develop esprit de corps among officers. 132

Assume that the police force refuses to exempt from this standard Muslim,
Sikh, and other officers who wear beards for religious reasons, but that it
routinely exempts any officer who wears a beard because he suffers from a
skin condition, wishes to keep his face warmer during the winter, portrays

129 See, e.g., id. at 524 ("The principle of general applicability was violated because the secular ends

asserted in defense of the [challenged] laws were pursued only with respect to conduct motivated by religious
beliefs."); id. at 543 ("Government, in pursuit of legitimate interests, cannot in a selective manner impose
burdens only on conduct motivated by religious belief .... ); id. at 545 ("Each of Hialeah's ordinances
pursues the city's governmental interests only against conduct motivated by religious belief. The ordinances
'ha[ve] every appearance of a prohibition that society is prepared to impose upon [Santeria worshipers] but not
upon itself") (quoting and paraphrasing Florida Star v. BJ.F., 491 U.S. 524, 542 (1989) (Scalia, J., concurring
in part and in the judgment)).

130 See id at 543 (citing Cohen v. Cowles Media Co., 501 U.S. 663, 669-70 (1991) (holding that state
doctrine of promissory estoppel sought to be applied against a newspaper reporter is "a law of general
applicability" because "[it] does not target or single out the press," but "is generally applicable to... all the
citizens" of the state) (emphasis added)); Univ. of Pa. v. EEOC, 493 U.S. 182, 189-91, 200-01 (1990) (finding
that certain amendments to Title VII constitute generally applicable laws because they "do not carve out any
special privilege" for nondisclosure of tenure files and other peer review material by colleges and universities);
Minn. Star & Tribune Co. v. Minn. Comm'r of Revenue, 460 U.S. 575, 585 (1983) (invalidating state tax
which had the effect of collecting the vast majority of its revenue from one or two newspapers, because state
had "single[d] out the press" for special treatment rather than applying the tax to all the constituents of the
taxing jurisdiction); Presbyterian Church v. Mary Elizabeth Blue Hull Mem'l Church, 393 U.S. 440, 449
(1969) (holding that church property disputes are justiciable under the Establishment Clause when they can be
resolved by reference to "neutral principles of law, developed for use in all property disputes," as opposed to
resolution by the particular doctrines or customs of a religious organization) (emphasis added).

"' Lukumi,508 U.S. at531.
132 See Fraternal Order of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359, 366 (3d Cir.

1999) (noting argument that beards worn "for religious reasons would undermine the force's morale and esprit

de corps").
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Santa Claus in a local Christmas play, wishes to look older and more
distinguished, or, indeed, has any reason for wearing a beard other than
religious conscience.1 33  Even if the standard is somehow worded so as to
avoid targeting religious exercise by its terms, its effect is still to prevent
police officers from wearing beards only when they are worn for religious
reasons. The standard thus lacks religious neutrality because it singles out
religious conduct for a burden-a prohibition on wearing beards for religious
reasons-that is not imposed on secular conduct-beards may be worn for any
nonreligious reason.1

34

The standard also lacks general applicability. If one assumes that most
police officers do not wear beards for religious reasons, then a grooming
standard that prohibits beards only when they are worn for religious reasons
does not apply to most of the police force. 35  A law lacking general
applicability is called "underinclusive," because "it applies to less than the
entire universe of cases that pose the problem the law seeks to solve."' 36 The
grooming standard is dramatically underinclusive, because it prohibits only a
small portion of the conduct-wearing a beard-that purportedly undermines
its image and officer-unity purposes.

Lukumi thus characterizes both religious targeting and general applicability
as tests that screen for religious discrimination.' 37  A broader reading of
general applicability is possible, however. Consider a police grooming
standard that prohibited all officer beards, except those worn for medical
reasons. 138 Such a policy might be justified on the dual grounds that those whosuffer severe skin irritations from shaving can only comply with the standard

133 See id. at 360 (noting that exemptions from no-beard policy were extended to those who needed to

wear beards for medical reasons).
134 See id. at 365 (arguing that by exempting from no-beard policy beards worn for medical reasons but

not beards worn for religious reasons, the police force unconstitutionally devalued "religious reasons for
wearing beards by judging them to be of lesser import than medical reasons.").

135 Cf. id. at 367 (noting that the Muslim plaintiffs differed from most other members of the force in
wishing to wear beards for religious reasons).

136 MICHAEL W. MCCONNELL ET AL., RELIGION AND THE CONSTITUTION 212 (2002).
137 See 508 U.S. at 531; see also Thomas v. Anchorage Equal Rights Comn'n, 165 F.3d 692, 701-02 (9th

Cir. 1999), vacated on ripeness grounds on rehearing en banc, 220 F.3d 1134 (9th Cir. 2000)

("Underinclusiveness is not in and of itself a talisman of constitutional infirmity; rather, it is significant only
insofar as it indicates something more sinister," such as a government goal of "suppressing religious
exercise.").

138 Shaving reportedly causes severe acne and skin irritations in some men, particularly African
Americans.
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by sacrificing their health, and that those officers availing themselves of the
exception are likely to be a relatively small percentage of the force.

Of course, those who wear beards as a matter of religious belief can make
the same arguments: those who adhere to religions that require their male
members to wear beards can only comply with the standard by abandoning this
precept of their religion, and the number of officers wearing beards for
religious reasons is likely to be a relatively small percentage of the force.
From this, one can argue that the standard lacks general applicability because it
is under inclusive with respect to its stated purposes-that is, it exempts some
beards from the standard, thereby undermining its image and moral purposes,
but refuses to exempt other beards that do not undermine these purposes to any
greater extent.

This broader reading of general applicability screens for a kind of religious
discrimination that the narrow reading does not. A standard that prohibits all
beards except those wom for medical reasons does not appear to target only
religious conduct because substantial amounts of secular conduct-beards
worn for warmth, costume, or personal preference-is prohibited along with
religious conduct-namely, beards worn for religious reasons. The standard
nevertheless discriminates against religion. Exempting secular activity from a
law but not religious activity reflects a legislative judgment that nonexempt
religious activity is less important than the exempted secular activity. 139 Put
another way, the exemption reflects an implicit judgment that religious
exercise is a less important personal interest than maintaining a clear
complexion. Yet, religious activity is a "constitutionally preferred" liberty
under the express protection of the Free Exercise Clause, whereas most secular
activity merely reflects interests of no special constitutional significance. 140

By exempting from the standard beards worn for medical reasons, but not
beards worn for religious reasons, the grooming standard elevates the right to
proper treatment of a medical condition, which is nowhere guaranteed by the
U.S. Constitution, over the right to the free exercise of one's religion, which is.

139 Eugene Volokh, A Common Law Model for Religious Exemptions, 46 UCLA L. REV. 1465, 1541
(1999). Because he maintains that judgments about the extent to which religious activities are comparable to
exempted secular activities are better made by legislatures than courts, Professor Volokh argues that laws
which favor secular activities over apparently similar religious activities by exempting the former but not the
latter, are "perfectly proper." Id. at 1540-41.

140 Douglas Laycock, The Remnants of Free Exercise, 1990 SUP. CT. REV. 1, 51; but see Note, Neutral
Rules of General Applicability: Incidental Burdens on Religion, Speech, and Property, 115 HARV. L. REV.
1713 (2002) [hereinafter Note, Neutral Rules] (arguing that the Supreme Court now provides greater
constitutional protection to private property rights than to free exercise rights).

[Vol. 19
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Some commentators have argued that this broader reading of general
applicability requires strict scrutiny of any law that provides for any secular
exemption, but no religious exemptions. 141  This is an over-reading of both
Smith and Lukumi. Although there are hints in both opinions that the Court
might be prepared to expand the meaning of general applicability in a proper
case, 142 requiring that the government provide religious exemptions whenever
a law allows any exemption for secular conduct would be to create an
exception to the General Rule that swallows it up.143

A more realistic reading of Smith and Lukumi would require the
government to show that exempted secular conduct has a different relationship
to the purpose of the law than nonexempted religious conduct. 144  In other
words, a religious exemption is required only when nonexempt religious
conduct presents no greater threat to a law's purpose than already exempt
secular conduct. 145 To return yet again to the police officer grooming standard,

141 See, e.g., Richard F. Duncan, Free Exercise is Dead, Long Live Free Exercise: Smith, Lukumi, and the

General Applicability Requirement, 3 U. PA. J. CONST. L. 850 (2001).
142 See Lukumi, 508 U.S. at 542 ("All laws are selective to some extent, but categories of selection are of

paramount concern when a law has the incidental effect of burdening religious practice."); id. at 543 ("The
ordinances are underinclusive for those ends [of protecting public health and preventing animal cruelty]. They
fail to prohibit nonreligious conduct that endangers these interests in a similar or greater degree than Santeria
sacrifice does. The underinclusion is substantial, not inconsequential."); Smith, 494 U.S. at 884
(distinguishing Unemployment Compensation Cases because, inter alia, they did not involve "an across-the-
board criminal prohibition on a particular form of conduct.").

143 See MCCONNELL ET AL., supra note 136, at 212 (suggesting that there is no difference between an

exception to a law and a simple lack of coverage by the law); see also Carol M. Kaplan, Note, The Devil is in
the Details: Neutral, Generally Applicable Laws and Exceptions From Smith, 75 N.Y.U. L. REV. 1045, 1067
(2000) (arguing that a constitutional rule that mandated a religious exemption whenever a law allows any sort

of secular exemption "clearly flies in the face of the holding in Smith"); Kenneth D. Sansom, Note, Sharing the
Burden: Exploring the Space Between Uniform and Specific Applicability in Current Free Exercise
Jurisprudence, 77 TEX. L. REV. 753, 768 (1999) ("One can posit that a law which includes even a single

secular departure, but does not match it with an equivalent accommodation departure is not generally
applicable for the purposes of the Free Exercise Clause because it is underinclusive in that there is some
secular conduct to which it does not apply. Lukumi does not, however, support such a simple decision.").

144 Frederick Mark Gedicks, The Normalized Free Exercise Clause: Three Abnormalities, 75 IND. L.J. 77,
119 (2000) [hereinafter Gedicks, The Normalized Free Exercise Clause]; see also Robert W. Tuttle, How Firm
a Foundation? Protecting Religious Land Uses after Boeme, 68 GEO. WASH. L. REV. 861, 888-90 (2000)
(arguing for a similar conclusion based upon the "hard-look" rational basis review of City of Cleburne v.

Cleburne Living Center, 473 U.S. 432 (1985), in which the Court invalidated denial of a special use permit for
a group home for the mentally retarded by rejecting purported distinctions between the home and other
permitted uses).

145 Gedicks, The Normalized Free Exercise Clause, supra note 144, at 118-19; accord Sansom, supra

note 143, at 769 (arguing that a religious exemption from a law is appropriate under the General Applicability
Exception when a secular exemption permitted by the law would "undermine the purpose of the law's general
proscription or mandate," and allowing a religious exemption "would not undermine that purpose any more
than the secular departure already does"); see also Religious Land Use and Institutionalized Persons Act of
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suppose that the standard prohibits all officer beards for image and unity
purposes, except those worn by undercover officers. Granting an exemption to
the latter does not undermine these purposes, because undercover officers by
definition have concealed their association with the police force and thus do
not project any image at all on behalf of the police force. 146 Similarly, because
undercover officers do not interact with regular officers as part of the regular
uniformed chain of command, their beards do not disrupt force unity to the
same extent as beards worn by regular uniformed officers.

In sum, Smith and Lukumi suggest that a religiously neutral law does not
fail the test of general applicability merely by being modestly or even
substantially underinclusive; rather, the law must be so dramatically
underinclusive that religious conduct is virtually the only conduct to which the
law applies. The Court apparently will tolerate a substantial amount of
underinclusion before finding that a law is not generally applicable, so long as
the underinclusion stops short of religious targeting. 147 Whether the doctrinal
hurdle represented by general applicability will be raised so far as to require
heightened scrutiny of laws that exempt secular conduct but not similarly
situated religious conduct, as suggested by some lower court decisions, 48

remains to be seen.

2000 ("RLUIPA"), 42 U.S.C. § 2000cc(b)(1) ("No government shall impose or implement a land use
regulation in a manner that treats a religious assembly or institution on less than equal terms with a

nonreligious assembly or institution.").
146 Fraternal Order of Police v. City of Newark, 170 F.3d 359, 366 (1999).
141 See Lukumi, 508 U.S. at 557 (Scalia, J., concurring in part and concurring in the judgment):

In my view, the defect of lack of neutrality applies primarily to those laws that by their terms
impose disabilities on the basis of religion; whereas the defect of lack of general applicability
applies primarily to those laws which, though neutral in their terms, through their design,
construction, or enforcement target the practices of a particular religion for discriminatory
treatment.

Id. (citations omitted); ef Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1072, 1073 (1992)
(Stevens, J., dissenting) ("We have ... in our takings law frequently looked to the generality of a regulation of
property .... [Clourts have long recognized the difference between a regulation that targets one or two

parcels of land and a regulation that enforces a statewide policy.").
148 See, e.g., Blackhawk v. Pennsylvania, 381 F.3d 202 (3d Cir. 2003) (upholding injunction against

collection of exotic animal fees from Native American who owned black bears for use in religious ceremonies,
because law providing for the collection of fees was exempted zoos and circuses and provided for additional
discretionary waivers); Tenafly Eruv Ass'n v. Borough of Tenafly, 309 F.3d 144, 165-68 (3d Cir. 2002)
(upholding injunction against enforcement of ordinance prohibiting signs on city-owned utility poles, as
against Orthodox Jews who had used the poles to mark an eruv, on ground that city had not enforced the
ordinance to prevent display of some name and address signs and certain symbols on the poles); Fraternal
Order of Police, 170 F.3d at 367 (holding that police department's refusal to exempt Muslim police officers

from no-beard rule when rule provided for medical exemptions is subject to strict scrutiny, because "[w]e are

[Vol. 19
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B. Exceptions Calling for Strict Review: "Hybrid Rights" and Systems of
Individualized Assessment

Smith articulated two exceptions to the General Rule: when a law burdens
constitutional rights besides the free exercise of religion-the Hybrid Rights
Exception-and when the law provides for detailed consideration of particular
facts and circumstances that might excuse a person from complying with the
law, but does not allow the burden the law might impose on religious beliefs to
be considered as one of such facts or circumstances justifying
noncompliance-the Individualized Assessment Exception.

1. The Hybrid Rights "Exception"

Few people take the Hybrid Rights Exception seriously. 149 The exception
would make a difference only in the situation where a personal interest was
protected by two constitutional rights, either of which by itself would call for
only deferential scrutiny, but which when combined somehow achieve a
synergistic constitutional mass that triggers heightened scrutiny.' 50  If one
constitutional right is strong enough by itself to trigger heightened judicial

at a loss to understand why religious exemptions threaten important city interests but medical exemptions do
not"); Black Hawk v. Commonwealth, 114 F. Supp. 2d 327, 331-32 (M.D. Pa. 2000) (holding that statute
giving government authority to grant exemptions from provision requiring destruction of aggressive wild

animals subject to strict scrutiny); Keeler v. Mayor & City Council of Cumberland, 940 F. Supp. 879, 886 (D.
Md. 1996) (holding that application of historic preservation ordinance against church is subject to strict
scrutiny when ordinance provided for exemptions in case of a "major improvement of benefit to the city,"
"financial hardship," or circumstances that would not be in the "interests of the city" or of "a majority of
persons in the community," but did not provide for religious exemptions); Rader v. Johnston, 924 F. Supp.
1540, 1553 (D. Neb. 1996) (holding that refusal to exempt evangelical Christian from parietal rule requiring
that freshman live in university housing is subject to strict scrutiny where "exceptions are granted ... for a
variety of nonreligious reasons, ... [but] not granted for religious reasons.") (internal quotations omitted);

Horen v. Commonwealth, 479 S.E.2d 553, 557 (Va. Ct. App. 1997) (holding that government intent to
discriminate against religion may be inferred from state law prohibiting possession of owl feathers, which
exempted "taxidermists, academics, researchers, museums, and educational institutions," but not those who
possess owl feathers for bona fide religious uses). But see Jackson v. Dist. of Columbia, 89 F. Supp. 2d 48,
65-69 (D.D.C. 2000) (declining to apply general applicability analysis to under inclusive classifications
burdening free exercise rights of incarcerated prisoners).

149 See Alan E. Brownstein, Constitutional Questions about Vouchers, 57 N.Y.U. ANN. SURV. Am. L. 119,
119-20 (2000) (calling the Hybrid Rights Exception "unintelligible"); e.g., Axson-Flynn v. Johnson, 151 F.
Supp. 2d 1326, 1339, 1341, 1342 (D. Utah 2001) (recognizing the Hybrid Rights Exception, but holding that
the scrutiny level it requires is only a "more than merely reasonable" relation between the government's
asserted interest and the legislation that imposes the burden on religious exercise).

150 See Richard F. Duncan, Who Wants to Stop the Church: Homosexual Rights Legislation, Public
Policy, and Religious Freedom, 69 NoTRE DAME L. REV. 393, 430-31 (1994); Rodney A. Smolla, The Free
Exercise of Religion after the Fall: The Case for Intermediate Scrutiny, 39 WM. & MARY L. REV. 925, 930

(1998).
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scrutiny, then the other right is surplusage. 15 1 If neither right is sufficient to
trigger heightened scrutiny, it is unclear why the two of them together should
trigger such scrutiny.

Accordingly, most courts that have employed the hybrid rights exception to
create a religious exemption have used it only as a secondary or alternate
justification for the exemption holding.' 52  Although a few courts have
acknowledged the possibility of hybrid rights doctrine,' 53 others have rejected
it outright, 154 and only one court has unambiguously relied on this exception as
the sole basis for excusing a believer from complying with a religiously neutral
and generally applicable law. 155

2. The Individualized Assessment Exception

In order to distinguish (rather than overrule) the Unemployment
Compensation Cases in Smith, the Court contended that denial of a religious
exemption from a burdensome law should be strictly scrutinized when the law
provides a structure or procedure for "individualized assessment" of exemption
claims, but does not allow the law's burden on religion to play any part of such
assessment. 156  The Individualized Assessment Exception to Smith is best
understood as deriving from suspicion of underinclusive government action
when a law grants government agents substantial discretion in determining the

151 See Lukumi, 508 U.S. at 567 (Souter, J., concurring); see also Note, Neutral Rules, supra note 140, at

1723 ("Counting the number of rights implicated is not a useful measure of how burdened a party is by a
neutral law; and if the Court is willing to evaluate the seriousness of the burden when two rights are
implicated, there seems little reason not to do the same in cases involving one constitutional right.").

152 William L. Esser IV, Note, Religious Hybrids in the Lower Courts: Free Exercise Plus or
Constitutional Smoke Screen?, 74 NOTRE DAME L. REv. 211, 242-43 (1998) ("[Wlhen a court allows a hybrid
to 'win' by applying strict scrutiny to the claim, it never does so as the primary basis for the decision .... The
'success' of hybrid claims is directly tied to the constitutional strength of the right with which free exercise is
combined."); Kaplan, supra note 143, at 1063 ("[W]hile many courts have inferred that Smith creates a 'hybrid
rights' exception, most apply it as an alternative theory for assessing the validity of a free exercise claim that
they have already analyzed under the Sherbert exception, or under the Smith test.").

153 E.g., Swanson v. Guthrie Indep. Sch. Dist. No. I-L, 135 F.3d 694, 699-700 (10th Cir. 1998); see, e.g.,
Brown v. Hot, Sexy & Safer Prods., 68 F.3d 525, 539 (lst Cir. 1995); Axson-Flynn v. Johnson, 151 F. Supp.
2d 1326, 1337 (D. Utah 2001).

154 See, e.g., Watchtower Bible & Tract Soc'y of N.Y., Inc. v. Village of Stratton, 240 F.2d 533, 561 (6th
Cir. 2001), aff'd on other grounds, 536 U.S. 127 (2002); Kissinger v. Bd. of Trustees of Ohio State Univ., 5
F.3d 177, 180 (6th Cir. 1993).

155 Thomas v. Anchorage Equal Rights Comm'n, 165 F.3d 692, 703-04 (9th Cir. 1999), vacated on
ripeness grounds on rehearing en banc, 220 F.3d 1134 (9th Cir. 2000).

156 Smith, 494 U.S. at 884.
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scope of the law's coverage and enforcement with respect to a fundamental
right. 157

For example, unemployment compensation programs generally excuse
applicants from complying with program eligibility requirements whenever
they can show "good cause."' 58 In other words, unemployment compensation
programs presuppose that many applicants will be excused from satisfying
particular eligibility requirements for receipt of benefits, and that the widely
varying reasons applicants give will be individually considered in light of the
purposes and practical limitations of the programs.'59 Smith held that "where
the State has in place a system of individualized exemptions, it may not refuse
to extend that system to cases of 'religious hardship' without compelling
reason."' 160 In short, Smith mandated that when the government considers
individual circumstances in administering the requirements of a program, it
must excuse program participants from those requirements that burden their
religious practices, even though the burden is incidental.' 61

A close analogy to the Individualized Assessment Exception exists in the
Supreme Court's doctrine relating to so-called "standardless licensing" of
expression under the Speech Clause.' 62  Under the Speech Clause, licensing
and other regulatory schemes that grant government discretion to prevent
speech ex ante (as opposed to punishing it ex post) are subject to significant
constitutional restraints. Unless such discretion is controlled or limited by
substantive standards governing the issuance of a license, it is presumptively
unconstitutional as a prior restraint. 163  Limiting standards must be both

157 Gedicks, The Normalized Free Exercise Clause, supra note 144, at 115 n.170.
158 Smith, 494 U.S. at 884.
159 See id. ('The 'good cause' standard created a mechanism for individualized exemptions.") (quoting

Bowen v. Roy, 476 U.S. 693, 708 (1986)).
'60 Smith, 494 U.S. at 884. The Court did not apply this reasoning to Smith itself because the religiously

motivated conduct at issue there was not merely inconsistent with program eligibility requirements, as in the
Unemployment Compensation Cases, but also violated a criminal prohibition. See id. at 876, 884-85.

161 Cf. Bowen v. Roy. 476 U.S. 693, 721-22 (1986) (Stevens, J., concurring in part and concurring in the
result) ("To the extent that other food stamp and welfare applicants are, in fact, offered exceptions and special
assistance in response to their inability to 'provide' required information, it would seem that a religious
inability should be given no less deference.").

162 U.S. CONST. amend. I ("Congress shall make no law ... abridging the freedom of speech . .
163 See, e.g., FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 225-27 (1990); City of Lakewood v. Plain

Dealer Publ'g Co., 486 U.S. 750, 757 (1988); Staub v. City of Baxley, 355 U.S. 313, 321-24 (1958); Kunz v.
New York, 340 U.S. 290, 293-95 (1951); Saia v. New York, 334 U.S. 558, 560-61 (1948); Lovell v. City of
Griffin, 303 U.S. 444, 451-52 (1938).
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content-neutral 164 and "narrow, objective, and definite"; 165 broad appeals to a
state's police power do not pass muster.' 66  Procedurally, licensing schemes
must provide that the government shoulder the burden of proving that the
proposed speech is not constitutionally protected, that the government either
issue the license for the speech or seek judicial review of its refusal to issue it
within a specified and brief period of time, that any restraint on the expression
in advance of a final judicial determination be limited to "preservation of the
status quo," and that the final judicial decision on the restraint be rendered
promptly. 1

67

Unfettered discretion was also an alternative holding for the result in Yick
Wo v. Hopkins,168 in which the Court invalidated a facially neutral San
Francisco laundry regulation ordinance that had been applied by the board of
supervisors so as to grant a permit to operate a laundry to virtually every
Caucasian applicant, and to deny a permit to every Chinese applicant. Yick Wo
is usually included in American constitutional law casebooks to illustrate how
a pattern of racial discrimination will be found to violate the Equal Protection
Clause even when it takes place under a facially neutral law.169 The ordinancein Yick Wo was declared unconstitutional on its face, however, not as it was

164 See Forsyth County v. Nationalist Movement, 505 U.S. 123, 133 (1992); City of Lakewood, 486 U.S.

at 760.
165 E.g., Shuttlesworth v. City of Birmingham, 394 U.S. 147, 151 (1969).
166 See, e.g., City of Lakewood, 486 U.S. at 769, 772 (holding "not in the public interest" and "necessary

and reasonable" to be insufficient as standards for controlling discretion); Shutlesworth, 394 U.S. at 150
(same with respect to "public welfare, peace, safety, health, decency, good order, morals or convenience");
Staub, 355 U.S. at 321 (same with respect to "the character of the applicant, the nature of the...
organization ... and its effects upon the general welfare.').

167 See, e.g., Freedman v. Maryland, 380 U.S. 51, 58-59 (1965). Professor Tribe additionally lists as
procedural requirements for a constitutional licensing scheme that an adversarial hearing on the application be
held when possible, and that any prior restraint ordered by a court be stayed unless the government provides
for immediate appellate review. See TRIBE 1988, supra note 77, §§ 12-39, at 1059-61.

Although Freedman itself entailed review of a criminally enforceable film censorship statute, its
procedural protections have since been applied by the Court in other First Amendment contexts. See, e.g.,
Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 547-48, 559 (1975) (use of public auditorium for
performance of play including nudity); Blount v. Rizzi, 400 U.S. 410, 411-12, 415 (1971) (postal stop orders

on delivery of pornographic materials); see also Shuttlesworth, 394 U.S. at 162-63 (Harlan, J., concurring)
(arguing that the negative First Amendment consequences of standardless prior restraint of political
demonstrations are more serious than those of film censorship); Vince Blasi, Prior Restraints on
Demonstrations, 68 MICH. L. REV. 1482, 1549-50 (1970) (arguing that a "thorough comparison of film
censorship and demonstration regulation" suggests that the Freedman factors should govern judicial review of
licensing schemes for the latter as well).

168 118 U.S. 356 (1886).
169 See, e.g., GERALD GUNTHER & KATHLEEN M. SULLIVAN, CONSTITUTIONAL LAW 750 (13th ed. 1997);

see WILLIAM B. LOCKHART ET AL., THE AMERICAN CONSTrTUTION 1182-83 (8th ed. 1996).
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applied. The Court explained that because the ordinance contained no general
standards controlling the board's decisions regarding who would receive
permits, it thereby gave the supervisors "comr!ete discretion as to whom they
would reward or punish."'170  Unfettered bureaucratic discretion in granting
laundry permits violated the Equal Protection Clause because withou
standards for granting permits, the competition for permits would unavoidably
end in favoritism and corruption. 71

The standardless licensing decisions reflect the reality that government
discretion is frequently exercised to disadvantage controversial or unpopular
speech, just as Yick Wo reflects the reality that such discretion is frequently
exercised to disadvantage unpopular racial minorities. As such, these
decisions resonate with Smith's requirement that strict scrutiny be applied to
government decisions that deny religious exemptions within the context of a
system providing for individualized assessment of a law's burdens on secular
conduct, 172 for it is the regrettable reality in the United States that government
discretion with respect to religious activities is likewise frequently exercised to
disadvantage controversial or unpopular religions. It has been widely
documented, for example, that local government discretion in zoning and land
use decisions involving religious uses is frequently exercised to deny or
otherwise to penalize uses sought by unpopular or unfamiliar minority
religions, often at the same time that similar and even identical uses are
approved for larger, more established religions. 173

A discretionary government choice to benefit or to burden certain activities
and not others does not normally trigger heightened scrutiny of the
classification that distributes the benefit or burden, even when the
classification is underinclusive, i.e., even when the law does not apply to

170 See 118 U.S. at 366-67.
171 See generally HOWARD GILLMAN, THE CONSTITUTION BESEIGED: THE RISE AND DEMISE OF LOCHNER

ERA POLICE POWERS JURISPRUDENCE 71 (1993).
172 Ira C. Lupu, The Case Against Legislative Codification of Religious Liberty, 21 CARDozo L. REv. 565,

573 (1999) ("Long prior to Smith, our civil liberties tradition had recognized the dangers of permitting local
officials to exercise licensing authority over expressive activity without the benefit of determinate criteria.
The absence of such criteria invites discriminatory treatment of groups disfavored by local decision makers.").

173 See, e.g., Amicus Brief of The Church of Jesus Christ of Latter-day Saints, App., Discrimination
against Minority Churches in Zoning Cases, City of Boerne v. Flores, 521 U.S. 507 (1997), available at 1997
WL 10290; Tuttle, supra note 144, passim.
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activities that are comparable to activities to which the law does apply. 174  If
the Free Exercise Clause grants special protection to religious activity,
however, as the Speech Clause does to expression, then it would seem that,
like expression, religious activity should receive protection from the
standardless exercise of government discretion by granting to religious activity
at least the degree of protection which the Constitution grants to activities that
are not singled out for special protection, if not more. The individualized
assessment exception to the General Rule is thus an example of the broader
meaning of general applicability that the Court has not yet expressly and fully
embraced.

C. The Rule of Permissive Accommodation: Anti-Establishment and Equal
Protection Pitfalls

An important dictum in the Smith decision makes clear the majority's
opinion that Congress and the state legislatures are free to enact religious
exemptions by statute despite Smith's holding that the Free Exercise does not
generally mandate such exemptions. 175  Such statutory exemptions are
generally known as "permissive"-as distinguished from "mandatory"-
constitutional accommodations of religion. Despite this apparent Supreme
Court approval of Permissive Accommodations, both Establishment and Equal
Protection Clause doctrines pose serious obstacles to them.

174 See TRIBE 1988, supra note 77, §16-4, at 1447; e.g., Williamson v. Lee Optical, 348 U.S. 483, 489
(1955) (observing that a legislature may legitimately believe that "[elvils in the same field may be of different

dimensions and proportions, requiring different remedies," or choose to proceed "one step at a time,
addressing itself to the phase of the problem which seems most acute to the legislative mind. The legislature
may select one phase of one field and apply a remedy there, neglecting the others" (internal citations omitted)).

175 See 494 U.S. at 890 (dictum):

Values that are protected against government interference through enshrinement in the Bill of

Rights are not thereby insulated from the political process. Just as a society that believes in the
negative protection accorded to the press by the First Amendment is likely to enact laws that
affirmatively foster the dissemination of the printed word, so also a society that believes in the
negative protection accorded to religious belief can be expected to be solicitous of that value in
its legislation as well... But to say that a nondiscriminatory religious-practice exemption is
permitted, or even that it is desirable, is not to say that it is constitutionally required, and that the
appropriate occasions for its creation can be discerned by the courts.

Id.; accord Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 705 (1994) ("[W]e do not
deny that the Constitution allows the State to accommodate religious needs by alleviating special burdens. Our
cases leave no doubt that in commanding neutrality the Religion Clauses do not require the government to be
oblivious to impositions that legitimate exercises of state power may place on religious belief and practice.").
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1. Anti-Establishment Problems

The Supreme Court's early decisions developing Establishment Clause
doctrine emphasized separation, imposing special disabilities on religion that
were not imposed on secular activities. For example, religious elementary and
secondary schools, which in the United States are necessarily private because
of the Establishment Clause, were generally denied the benefits of government
financial assistance in service to the value of church-state separation, despite
the fact that public schools and private secular elementary and secondary
schools were eligible for such aid.176  Similarly, government in the United
States has long been thought to be disabled from funding, endorsing, or
generally participating in religious worship, though it is not prevented from
funding, endorsing, or generally participating in comparable secular
ceremonies, such as patriotic or political events.177  From the perspective of
these Establishment Clause holdings, special protection for religion in the form
of religious exemptions under the Free Exercise Clause seemed a permissible
way to balance the special disabilities imposed on religious activity under the
Establishment Clause. 17

8

This balancing justification for Permissive Accommodations has lost much
of its force over the last generation as the Court has transformed much of
Establishment Clause doctrine from the articulation of structural boundaries
that disallow most government interactions with religion, into an equality right
that demands that government actions be religiously neutral among religious
denominations, and between religion and nonreligion. 179 Most of the former
disabilities imposed on religious activity by Establishment Clause

176 FREDERICK MARK GEDICKS, THE RHETORIC OF CHURCH AND STATE 45-52 (1995).

177 See generally Frederick Mark Gedicks, A Two-Track Theory of the Establishment Clause, 43 B.C. L.

REv. 1071 (2002).
178 See, e.g., Abner S. Greene, The Political Balance of the Religion Clauses, 102 YALE L.J. 1611 (1993);

Michael W. McConnell, A Response to Professor Marshall, 58 U. CHI. L. REV. 329 (1991); see also Kent

Greenawalt, Quo Vadis: The Status and Prospects of "Tests ", SuP. CT. REV. 323, 340-41 (1995):

In general, religious beliefs and practices place demands on people that are more

intense, less subject to reasons that regulate civil society, more likely to generate
conflicts with the state if not accommodated, than do nonreligious beliefs and
practices. Further, accommodation to those beliefs and practices may be appropriate
because the Establishment Clause places particular limitations on assistance to religion

that it does not extend to other beliefs and practices.
Id.

179 See Frederick Mark Gedicks, An Unfirm Foundation: The Regrettable Indefensibility of Religious
Exemptions, 20 U. ARK. LITTLE ROCK L. REV. 555, 568-72 (1998) [hereinafter Gedicks, An Unfirn

Foundation].
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separationism have been removed; 18  at present, there are only a few areas in
which the Establishment Clause imposes special disabilities on religion which
would provide a justification for religious exemptions. These include
prohibitions on government encouragement of or participation in religious
worship, 181  on the delegation of governmental authority to religious
organizations, 182  on government consideration of essentially theological
questions,' 83 and on the use of government authority for wholly religious
purposes, i.e., laws lacking a plausible secular purpose.' 84  After Locke v.
Davey, 185 one can also add here those circumstances in which religious
individuals or organizations are specially burdened by a more restrictive state
establishment clause or other similar state constitutional provision.' 86

180 Supreme Court decisions since 1981 have removed Establishment Clause obstacles to the use of public

forums by religious groups and individuals. See Capitol Square Rev. & Advisory Bd. v. Pinette, 515 U.S. 753
(1995); Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384 (1993); Widmar v. Vincent,

454 U.S. 263 (1981). Several cases reference government use of religious symbols. See County of Allegheny
v. ACLU, 492 U.S. 573 (1989); Lynch v. Donnelly, 465 U.S. 668 (1984). Other cases discuss in-kind

government aid to religious schools. See Mitchell v. Helms, 530 U.S. 1296 (2000) (overruling Wolman v.
Walter, 433 U.S. 229 (1977)); Meek v. Pittenger, 421 U.S. 349 (1975); Agostini v. Felton, 521 U.S. 203, 234-

35, 236 (1997) (overruling Aguilar v. Felton, 473 U.S. 402 (1985), overruling in part Sch. Dist. of Grand
Rapids v. Ball, 473 U.S. 373 (1985) and limiting Lemon v. Kurtzman, 403 U.S. 602 (1971)); Zobrest v.

Catalina Foothills Sch. Dist., 509 U.S. 1 (1993). For reference to tax credits granted for monies spent at or on
behalf of religious schools, see Mueller v. Allen, 463 U.S. 388 (1983). For reference to cash subsidies paid to

or on behalf of religious groups, see Zelman v. Simmons-Harris, 536 U.S. 639 (2002) (limiting Comm. for

Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756 (1973)); Rosenberger v. Rector & Visitors of Univ.
of Va., 515 U.S. 819 (1995).

For an account of the foregoing developments, see Frederick Mark Gedicks, Neutrality in

Establishment Clause Interpretation, in CHURCH-STATE RELATIONS IN CRISIS: DEBATING NEUTRALITY 191
(Stephen V. Monsma ed., 2002).

181 See Lee v. Weisman, 505 U.S. 577 (1992); Wallace v. Jaffree, 472 U.S. 38 (1985); Sch. Dist. of
Abington Township Pa. v. Schempp, 374 U.S. 203 (1963); Engel v. Vitale, 370 U.S. 421 (1962) (invalidating

public school prayer).
182 Bd. of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 512 U.S. 687 (1994) (invalidating special

school district drawn to coincide with boundaries of orthodox Jewish community); Larkin v. Grendel's Den,
Inc., 459 U.S. 116 (1982) (invalidating church veto power over liquor licenses granted to bars and restaurants

located in the vicinity).
183 Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976); Presbyterian Ch. v. Mary

Elizabeth Blue Hull Mem. Ch., 393 U.S. 440 (1969).
184 Edwards v. Aguillard, 482 U.S. 578 (1987) (invalidating mandatory teaching of creationism); Stone v.

Graham, 449 U.S. 39 (1980) (invalidating mandatory display of the Ten Commandments); Epperson v.
Arkansas, 393 U.S. 97 (1968) (invalidating prohibition on teaching evolution); McCollum v. Bd. of Educ., 333
U.S. 203 (1948) (prohibition of in-class sectarian religious instruction).

185 540 U.S. 712 (2004).
186 See Part II.C supra.

[Vol. 19


