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DEFENDING THE PREPONDERANCE OF THE EVIDENCE
STANDARD IN COLLEGE ADJUDICATIONS OF SEXUAL
ASSAULT

[. INTRODUCTION

In April of 2011, the Department of Education’s Oftice for Civil
Rights  (“OCR™) released new  guidelines  clarttving  schools’
responsibilitics under Title 1X of the Education Amendments of
1972.0 While Tide IX is perhaps best known as the statute
guarantecing equal opportunitics to women collegiate athletes,? the
implementing regulations require educational mstitutions to develop
“prompt and cquitable” procedures for responding to complaints of
sex discrimination,? including acts of sexual harassment and sexual
violence.# Specifically, the Dear Colleague Letter outlined preventive

I. OFFICE FOR CIVIL RIGITTS, DEP™ OF EDUC., DEAR COLLEAGUE LETTER (2011),
avarlable ar hirp:/fwww2.ed.gov/about/othces/list/ocr/letters/colleague-201 104 pdt | hereinafter
DEAR COLLEAGUE LETTER].

2. 34 CER.S§10641(a) (2012) (“No person shall; on the basis of sex, be excluded
from participation ... or otherwise be discriminated against inany  interscholastic,
intercollegiare, club or intramural athletes offered by a recipienr ot federal funds|.™);
§ 106.41(c) (“A recipient which operates or sponsors interscholastic, intercollegiate, club or
meramural athletics shall provide cqual athletic opportunity for members of both sexes.™).
Alchough Tide IX has become synonvmous with collegiate athletics, the statute’s drafters and
supporters were concerned primarily with the admission of women to educational institutions
and the emplovment of women in acadenia. See SUSAN WARE, TI11E [X: A BRIEF HISTORY
WITIT DOCUMENTs 1, 3 (2007) (quoting Representative Patsy Mink, a key supporter of the
legislation, noting that Tide IX's supporters “had no idea that its most visible impact would be
in athletics.” Mink explained, “T had been paying attention to the academic issue. I had been
excluded from medical school because T was female”) (citing BRIAN L. PORTO, A NEW
SEASON: USING TITLE IX TO REFORM COLLEGE SPORTS 144 (2003)). Sce aflso Bernice R,
Sandler, “Too Srtrong for a Woman™ - The Five Words thar Created Title 1Y, 6 ABOUT
WOMEN ON CaMrUs 1 (1997), reprinted it WARE supra, at 35-37.

3. 34 CFR.§ 1068(b) (2012) (*A reapient shatl adopt and publish grievance
procedures providing for prompt and cquitable resolution of student and employee complaints
alleging, any action which would be prohibited by this pare.™); Office for Civil Rights, Dep’t of
Educ., Revised Sexual Harassment Guidance: Harassment of Students by School Employees,
Orther Students, or Third Parties 4, 19-21 (2001), available ar
heep://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf | hereinafter  Sexual  Harassment
Guidance].

4. OCR uses the general term “sexual harassment™ to refer to acts of sexual violence,
such as sexual assault and rape, as well as to reter to quid pro guo and hostile environment
harassment. Scee Dear Colleague Letter, supra note 1, ac 120 In Davis v. Monroe Couney
Board of Educarion, the Supreme Court acknowledged that harassing conduct that falls within
the purview of Tide IX may also be criminal in nature. 526 ULS. 629, 634, 653 (1999) (noting,
that harassing student had pleaded guilty to sexual battery, a type of “criminal sexual
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and remedial measures that schools are required to take in order to
ensure that their procedures are prompt and equitable.® The new
guidance document was troduced by Vice President Biden, who
spoke at the University of New Hampshire to explain and justity the
Obama administration’s decision to strengthen enforcement ot Title
IX after a period of relative inaction.®

Onc of the most significant provisions of the Dear Collecague
Letter is OCR’s clear instruction that schools use the preponderance
of the cvidence standard when adjudicating cases of  student-
perpetrated  sexual  harassment, sexual assault, or rape.” The
document states, “|In order for a school’s grievance procedures to
be consistent with Title IX standards, the school must use a
preponderance of the cvidence standard . . .. Grievance procedures
that usc [a] higher standard arc inconsistent with the standard of
proot established tor violations ot the civil rights laws and are thus
not cquitable under Titde 1X."8 While this instruction did not
represent a change in policy within OCR—the oftice had alrcady on
several occastons instructed  particular institutions  to apply a
preponderance of the evidence standard?—the Dear Colleague Letter

misconduct™). This Comment focuses primarily on sexual assault and rape and uses those
terms, rather than the broad term “sexual harassment,” to avoid any confusion about the type
ot conducr being addressed.

5. Dear Colleague Letrer, supranote 1, at 8.

6. See US. Dep't of Educ., Viee President Biden Announces New Administration
Ettort to Help Nation’s Schools Address Sexual Violence, Edgov (Apr. 4, 2011),
http://www.ed.gov/news/press-releases/vice-president-biden-announces-new-administration-
cffort-help-nations-schools-ad. The Obama admimstration has taken a far more proactive role
in educational civil rights enforcement than the Bush administration. Sce, .2, Nadra Karcem
Nittle, Deparmment of Education Steps Up Probes of Civil Rights Complaints, Root (Sept. 27,
2011), http://www.theroot.com/buzz/increased-probe-school-civil-righes-complaints
(comparing the thirty compliance reviews initiated by OCR during Obama’s first two-and-a-
half vears in oftice wirth the owenty-two compliance reviews initated during George W. Bush’s
entire cight-year presidency).

7. Dear Collcague Letter, supra note 1, ac 10-11. This instruction clarifies the
meaning of a Department of Education regulation requiring schools to “adopt and publish
grievance procedures providing for prompt and equitable resolution of student and employee
complints” pertaining to sex discrimination. 34 C.F.R. § 106.8(b) (2012). A prior guidance
document also provided instruction regarding the “prompt and equitable™ requirement,
although it did not direcr schools to use a particular evidenriary standard in their disciplinary
proceedings. Sexual Harassment Guidance, supranote 3, at 4, 19-21.

8. Decar Colleague Letter, supranote 1, at 11,

9. Letter from Ass'n of Title IX Adm'rs et al. to Russlyn Al Assistant Sec’y for Civil
Rights, Oftice for Civil Rights, Dept of Educ. 2 2 n6 (Feb. 7, 2012), avaibble ar
htep://www.atixa.org/documents/
Organizational%208ignon%20{or%20DCLY%20r¢% 20 Sexual% 20 Violenee% 2020 12%20FIN
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is the first OCR guidance document to announce this standard as
generally applicable. 10

Much of the media attention directed at the Dear Colleague
Letter has focused on the preponderance of the evidence standard,
specitically as applied  to - college  and  university  disciplinary
procecedings. While some  legal scholars and  nonprofit - groups
cxpressed support for OCR’s position,!! the response from  the
popular press was largely critical. For example, Wall Streer Journal
commentator Peter Berkowitz equated the preponderance of the
cvidence standard with a “presumption of male guilt” and accused
the Obama admunistration of “abandon|ing| any pretense of due
process”™ in school adjudications.!? Another commentator argued that
college  disciphinary boards “lack the training and resources to
mvestigate and adjudicate felonies,” implying that they should not

AL%2081gn%200n.pdf (citing communications between OCR regional oftices and educational
mstitutions during the 1990s and 2000s).

10. OCR’s most recent guidance document prior to the Apnl 2011 Dear Colleague
Letrer is the Revised Sexual Harassmene Guidance of 2001, Sexual Harassment Guidance,
supra nore 3. This document discusses the requirement that schools develop “prompr and
equtable gricvance procedures,™ id. at 19, but does not specity the evidentiary standard schools
are to use. OCR characterizes the April 2011 Dear Colleague Letter as a “significant guidance
document™ thar “does nor add requirements ro applicable law, bur provides information and
cxamples to inform  recipients about how OQCR  evaluates whether covered  entities are
complving with their legal obligations.” Dear Colleague Letter, supranote 1, ac 1.

11, See, ¢.g., Letrer from Ass’n of Title IX Adna’rs et al. to Russlyn Ali, supra note 9
{(signed by hifty-seven istitutions and individuals).

12, Peter Berkowitz, College Rape Accusarions and the Presumption of Male Guilr,

Wall St. ]. (Aug. 20, 2011,
http://onhne.wsj.com/article/SB10001424053111903596904576516232905230642. htm.
Sce also Wendy Kaminer, The SaVE Ace: Trading Liberry on Campus for Sccuriy, Atlantic
(Apr. 25, 2011), http://www theatlantic.com/national/archive/2011/04/the-save-act-trading-
liberty-tor-security-on-campus/237833/ (criticizing the use of the preponderance of the
evidenee standard in the proposed Campus Sexual Violence Elimination (“SaVE™) Act). The
SaVE Act was introduced i the T1Hth and 112th Congresses in the winter of 2010 and spring
of 2011, respectively. See HAR. 2016, 112th Cong. (2011); S. 834, 112th Cong. (2011); S.
4039, 111th Cong. (2010); H.R. 6461, 111th Cong. (2010). Each of the aforementioned bills
ncluded a requirement that school proceedings use a preponderance of the evidence standard
in sexual assaule proceedings. In his remarks supporting House Bill 6461, Representative
Thomas Perricllo (D-VA) stated that the preponderance standard would “guarantee che
accused  significant due process while not making it more ditficult than necessary  for
institutions to cttectively respond to threats to campus satety.” 156 Cong. Ree. E2055 (2010).
Various provisions of the SaVE Act were included in The Violence Against: Women
Reauthorization Act of 2012 (*"VAWAT™), but the preponderance of the evidence standard was
not among them.  Sce S, 1925, 112th Cong. § 304 (2011). The SaVE Act provisions were
removed alcogether in the House bill. See H.R. 4970, 112th Cong. § 304 (2012) (removing
the texr from this section of the Senate ball and instead authorizing the creation of'a National
Cenrer tor Public Campus Safety).
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attempt to discipline students for sexual assault in any situation.!3
Still a third noted that “|sJometimes, women lic about rape” and
have compelling motivations to do so.!* Driven by concerns about
free speech and erroncous disciplinary outcomes, these critics view
the preponderance standard as an attack on civil liberty directed
specifically at men. 15

As this  Comment  will  demonstrate,  these  reactions
fundamentally misrepresent the legal context of the Dear Colleague
Letter and school adjudications. By drawing parallels between school
disciphinary procedures and the criminal justice system, opponents of
the preponderance of the evidence standard ignore the relationship
between such adjudications and Title [X—a federal civil rights
statute. The Supreme Court has recognized that student-perpetrated
sexual harassment, including sexual assault or rape,'® may prohibit
students from  participating in or benetitting  trom  educational
programs on the basis of sex.!” It campus sexual assaule!8—and

13. Christina Hott Sommers, I Making Campuscs Safe for Women, a Travesoy of
Justice for Men, Chron. of Higher Educ. (June 5, 2011), http://chronicle.com/article/In-
Making-Campuses-Sate-for/127766/.

14, Anna Ritegers, Somctimes, Women Lic Abour Rape, Wash. Post (Sept. 7, 2011),
hrep://www.washingrontimes.com/news/201 1 /sep/7 fsometimes-women-lic-about-
rape/?page=all. Bur sce Wendy Murphy, Campus “Safcey” Bill Endangers Rape Prosccutions,
Forbes (May 17, 2012), hrep://www. torbes.com/sites/womensencews/2012/05/17/campus-
safety-bill-endangers-rape-prosecutions/ (expressing support tor preponderance standard).

15, Sce Berkowitz, supranote 12. Sce also Wendy Kaminer, Sexial Harassment and the
Lonchencss  of  the  Civil Libercarian - Feminise,  Athinte (Apr. 6, 2011),
hrtp://www.theatlantic.com/national/archive/2011/04/sexual-harassment-and-the-loneliness-ot-
the-civil-libertanan-feminist/236887/  (expressing  concern that artempts to curtail sexual
harassment on campus impinge upon free speech). The American Association of University
Professors expressed more nuanced and narrower concerns regarding the preponderance of the
evidence standard, worrying that it might erode academic freedom in cases where students
accuse professors o sexual harassment. Letter from Ann B, Green, Chair, Comm. on Women
in the Academic Profession, Am. Ass™ of Univ. Professors, to Russlyn Aliy Assistant Sec’y for
Civil Rights, Oftice for Civil Rights; Dep't of Educ. (Aug. 18, 2011), avarable ar
htep://thetire.org/public/pdts/beSdfl1a7 1d0cac6b7b840a2¢cdb0 1bbY. pdfrdirect. Notably,
however, neither this letter nor an carlier one raised coneerns about the application of the
preponderance of the evidence standard to seudents accused of sexual assault or rape. See Letter
from Gregory F. Schultz, Assoc. Sec’y and Dir., Dep’t of Academic Freedom, Tenure, and
Governance, Am. Ass'n of Univ. Professors, to Russlyn Ali, Assistant Sec’y for Civil Rights,
Office  for  Civil  Rights, Dep’t  of  Educ.  (June 27, 2011y,  avatlable  ar
htep://www.nacua.org/documents/ AAUP Letter TOOCRR eSexual ViolenceEvidence. pdt.

16, Scesources ated supranote 4.

17, Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 650 (1999).

18. 1 usc the term “campus™ loosely here and throughout this Comment to indicate a
college or university community and physical space associated with it. [ do not mean to imply
that colleges have no responsibility to investigate and respond o sexual assaults that oceur in
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university  responses  to it—are to be  understood  within - the
appropriate legal framework, they must be viewed as civil rights
1SSuCs.

While it is beyond the scope of this Comment to address in detail
the federal administrative structure that enforces Title 1X, a short
explanation may be helptul. The Department ot Education is the
primary agency responsible for enforcing Title 1X in educational
insticutions of all levels (primary through  postsecondary). 1 The
Department  issues rules and  regulations,  including  guidance
documents such as the April 2011 “Dear Colleague™ letrer, and 1s
authorized to ensure compliance by terminating funding to ottending
cducational programs or by “any other means authorized by law.™?0
The majority of Department ot Education investigations pursuant to
Title IX are mitiated by complainants, but the agency also mitates
some compliance reviews on its own.?l When OCR determines that
an institution is not in compliance, it typically settles the matter with
a resolutton agreement that does not punish the institution but rather
requires it to  become compliant.?2 In addition to  pursuing
administrative remedices, individuals may pursue a private right of
action against institutions tor violadons ot Title 1X.23

o

students” privately leased apartments, for example.

19, Additionally, more than rwenty government agencics oversee some sort of
cducational or training programs and thus must also enforce Title IX within the context of’
those programs. Sce Nondiscrimmation on the Basis of Sex in Education Programs or
Activities Recerving Federal Financial Assistance, 65 Fed. Reg. 52,858 (Aug. 30, 2000).

20. 20 U.S.C.§ 1682 (2006). Before terminating funding, the agency must conduct a
hearing. /. The Department ot Education has nor rerminated federal funding for any college
or university tor violations of Title IX, despite its authority to do so. Ware, supranote 2, at 13.

21, Tide IV and Scx Discriminarion, Office for Civil Rights, Dep’t ot Educ,
hrep://www2.ed.gov/about/ottices/list/ocr/docs /rix_dis.heml (last visited Apr. 12, 2012).

22, See, eg, Letter from Catherine D, Criswell, Director, U.S. Dep’r of Educ., Office
for Civil Rights, Cleveland Oftice to Gloria A. Flage, General Counsel, E. Mich. Univ. (Nov.
22, 2010y, available ar
htep://www2 ed.gov/about/othces/list/ocr/docs/investigations/ 15096002-a_pdf (requiring,
university, rnrer alia, to revise its grievance procedures and train statt); Letrer from Debbice
Osgood, Director, U.S. Dep't of Edue., Oftice for Civil Rights, Chicago Ofhce to The
Reverend John 1L Jenkins, President, Notre Dame University (11L) (June 30, 2011, avarfable ar
hrep:/fwww2.ed.gov/about/ottices/hist/ocr/docs/investigations/ 0507201 1-a.pdt (requiring the
university, 7nrer alia, to revise its policies and procedures and use the preponderance of the
evidence standard in adjudications).

23, See Davis v. Monroe Cnty Bd. of Educ., 526 U.S. 629 (1999) (reversing summary
judgment tor defendant school district). In order to find an educational mstiturion lable for
discrimination in violation of Title IX in a case of “student-on-student sexual harassment,” 7/,
at 639, the Supreme Court has required thae the defendant act with “deliberate inditteren|ce]
to known acts™ by a harasser who *is under the schools disciplinary authority,” i ar 647.
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This Comment tocuses exclusively on colleges and universitics as
the educational settings most relevant to the problem of campus
sexual assault. It argues that Title IX gives universities the right and
duty to respond cffectively to incidents of sexual assault within their
communitics. Requiring universities to use the preponderance of the
cvidence standard in adjudications of student-perpetrated  sexual
assault 18 a key part of an cffective response, n large part because it
encourages victims of assault to report the incident. This Comment
thus aims to contextualize and defend the use of the preponderance
of the evidence standard in school adjudications for sexual assaulr.

The analysis begins by exploring the use of the preponderance
standard m civil cases and particularly in civil rights cases. Part 1
situates Title IX and the preponderance standard squarely within the
realm of civil rights law. Additionally, Part I demonstrates that Title
IX is not the only legal context in which sexual assault 1s understood
as civil rights matter.

Part 1T counters the view that the preponderance standard s
especially problematic in cases of sexual assault. It argues that
criticism of this standard can be attributed i part to common
miscomprchensions of the tactual circumstances surrounding campus
sexual assaults. This Part addresses evidence that the typical campus
sexual assault 1 not a mistake or a misunderstanding, but an
intentional act of predation. Accordingly, it argucs that the rights of
students accused of sexual assault, while undeniably important,
should not prevail over the rights of alleged and potential victims,
whose  educational  opportunities  are  likely to  be  diminished
tollowing an assault. Thus, Pare IT calls for equal consideration of the
rights of complainants and respondents—an cquilibrium retlected in
the preponderance standard, which does not give one student’s word
greater weight than another’s.

Finally, Part III asscsses the unique context of a university
community, noting that universitics have discretion  over  the
standards of conduct to which they hold their members. Pare 111
concludes the analysis by demonstrating that colleges and universities
arc not only able—and obligated—to respond to incidents of sexual
assault, but arc also well cquipped to do so.

The orientation of this Comment 1s thus both descriptive and
normative. It demonstrates that the preponderance of the evidence
standard is, legally speaking, the correct standard to apply in college
adjudications of sexual assault. Further, it argucs that universities
should commit to using this standard not mercly for fear of legal
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sanctions should they fail to comply, but because universities are
uniquely  positioned  to  address  sexual  violence  within - their
communitics 1 a way that the erimimal justice system is not.

[l. THE STANDARD OF PROOF IN CIVIL AND CIVIL RIGHTS
ADJUDICATION

Critics of the Dear Colleague Letter have emphasized the alleged
criminal conduct of an accused student to argue that cducational
institutions  should use a heightened  evidennary standard  when
adjudicating cases of rape or sexual assault.?* They reason that
because rape 1s considered a serious crime, an alleged rapist must be
found “guilty” beyond a reasonable doubt, regardless of where his
adjudication takes place.?® However, this argument misconstrues the
way that burdens of proot are allocated within the legal system.
Because Title IX requires colleges to address sexual assault as a civil
rights matter, OCR is legally justificd—indeed, 1s tollowing legal
precedent—in requiring schools to use a civil standard.

A.TITLE IX AS A CIVIL RIGHTS STATUTE

In order to understand what standard of proof is required by a
certain type of legal proceeding, we must look to how our legal
system categorizes that proceeding. The standard of evidence used
depends on the nature of the proceedings—criminal or civil—and the
specific causes of action; it does nnor depend on the alleged conduct of
the defendant. Because many acts are both potential crimes and
potential torts, the same act may be subject to two different standards
of evidence in two separate proceedings.?® Rape and sexual assault
are no exception to this pattern; in fact, a rising number of civil suits
for rape and sexual assault have been filed over the past few
decades.?” Whether a particular harm is dealt with through the

24, Secsources cited supra notes 12-15.

25, Id.

26. Q.. Simpson’s two trials—one for murder, in which he was acquitted, and another
for wrongful death, in which he was tound liable for one of two deaths—is a particularly well-
known example. Sce Oppression and Malice: The O.J. Simpson Crvil Trial (PBS television
broadeast  Feb. 5, 1997),  avaifable  ar heep://www . pbs.org/newshour/bb/law/jan-
June97/simpson_2-5.html (discussing the ditfering burdens of proof in two wrials). Sce also
generally Tom Liminger, Is Ir Wrong ro Sue for Rape?, 57 Duke 1. 1557 (2008) (addressing,
civil litigation for sexual assault and the interaction of the civil and criminal legal vegimes).

27, Lininger, supranote 26, at 1568-73.
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criminal justice system, civil justice system, or both depends, m part,
on the nature of the harm itself, but also on the choices of the
individual who has suftered the alleged harm and the discretion of
prosccutors.28

The United States legal system uses three different standards of
proot to determine a defendant’s responsibility for criminal acts or
his or her liability for civil injurics. The highest standard of proof,
which requires fact finders to believe “beyond a reasonable doubt”
that a defendant has engaged in the conduct at issue, 1s used only in
criminal cascs where the defendant faces the prosccutorial power of
the government.?? For nearly all civil cases, the significantly lower
“preponderance of the evidence” standard 1s used, whereby a
defendant will be held lLable if fact finders believe that the defendant
has more likely than not engaged in the conduct giving rise to
liability.3? The third, middle standard, known as the “clear and
convincing” standard, 1s perhaps the most ditticult to detine. Courts
have varied in their interpretations of this standard, stating, for
cxample, that it requires the plaintift's version of events to be “highly
probably true,” or that it necessitates cvidence that “cnables the fact
finders to come to a clear conviction, without hesitation.™3!

When a student at an cducational mstitution rapes or sexually
assaults another, the mcident may be understood in three different
ways: as a crime, a tort, and/or a civil rights violation. The alleged
victim may choose to seck criminal charges or mitiate a civil tort suit
against the perpetrator; the alleged victim may also seck both or
neither of those options. In addition, the alleged victim may opt to
tile a griecvance with the university, requiring it to respond to the
incident once it is aware of what has occurred and to initiate
disciplinary proceedings against the alleged perpetrator if the alleged
victim wishes it.32

28, Sce Preliminary Proceedings, 33 Geo. L.J. Ann. Rev. Crim. Proc. 193, 193 n.650
(2004).

29, Cf 21B Charles Alan Wright ct al., Federal Practice and Procedure §§ 5122, 5122
.93 (2d ed. 2012) (noting that attempts to extend the beyond a reasonable doubt standard to
non-criminal actions have not been successtul).

30. 32A CJ.S. Ewvidence § 1627 0.7 (2012) (noting that “the few exceptions to the
preponderance standard in civil cases are very limited and include only those cases involving
fraud or possible loss of individual liberty, citizenship, or parental rights.™).

31, 21B Wright ct al., supra note 29, at nn.94, 96, 97 (citing Har v. Boreiko, 986 A.2d
1072, 1080 (Conn. App. Ct. 2010); Cobb v. Levendecker, 200 S.W.3d 924, 926 (Ark. Cr.
App. 2005)).

32.  Dear Colleague Letrer, supranote 1, ar 4, 8-9. In order for a school to be liable for
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Because Title IX 15 a civil rights statute—modeled after Title VI,
which prohibits discrimination within educational programs on the
basis of race, color, and narional origin33—sexual assaults occurring
within the context of educational institutions must be understood as
an act implicating discrimination “on the basis of sex.”™#* Tide IX is
concerned not only with prohibiting  patterns of  discrimination
withm schools; but also with ensuring the ability of individuals to
pursuc an cducation regardless of their sex. In the words of Justice
Stevens, “Title IX ... sought to accomplish two rclated, but
nevertheless somewhat different, objectives. First, Congress wanted
to avold the use of federal resources to support  discriminatory
practices; scecond, it wanted to provide individual citizens cffective
protection against those practices.”3®

In administering Tide IX) the Department of Education and
OCR pursue both of the objectives identified by Justice Stevens.
Thus, Tite IX, as understood by its key enforcement agency, docs
not merely require that schools refrain from engaging in attirmative
discriminatory actions. It also requires schools to respond  to
discriminatory acts as potential violations of a student’s civil rights—
as acts that may cause a victim to “be excluded from participation in,
or] denied the benefits of . . . Jan| education program or activity.”36

Civil rights causes of action have consistently been adjudicated
using the preponderance standard.3” The most familiar example is
Title VII of the Civil Rights Act of 1964, which prohibits
ecmplovment discrimination on the basis of race, color, religion, sex,
or national origin. 1In 1989, the Supreme Court confirmed that the
standard of proof typically applied to civil disputes is also applicable

damages, actual (rather than constructive) notice 15 required. Davis v. Monroe Cnty. Bd. of
Educ., 526 U.S. 629, 640-42, 647 (1999).

33, 42 U.S.C. §2000D (20006).

34. 20 U.5.C. § 1681 (20006).

35, Cannon v. Univ. of Chi., 441 U.S. 677, 704 (1979) (citing and comparing 110
Cong. Rec. 1540, 7062 (1964) (pertaining to Title VII of the Civil Rights Act of 1964), with
118 Cong. Rec. 580607 (1972) (pertaining to Title IX)).

36, See 20 US.C§ 1681 (20006); Dear Colleague Tetter, supra note 1, at 11; Sexual
Harassmenr Guidance, supra note 3, at 5-7, 9-13. Sce also ref. at 12 (*If a student sexually
harasses another student and the harassing conduct is sufticiently serious to deny or limit the
student’s ability to participate in or benefit from the program, and if the school knows or
reasonably should know abour the harassment, the school is responsible tor raking immediate
etfective action to climinate the hostle environment and prevent its recurrence.™) (citing 34
C.F.R.§ 106.31(b) (2012)).

37, See, e, Bazemore v, Friday, 478 U.S. 38, 400 (19806).
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to Title VII cases:

Conventional rules of civil litigation generally apply in Title VII
cases, and one of these rules is that parties to civil lingation need
only prove their case by a preponderance of the  evidence.
Exceptions to this standard arc uncommon, and in fact arc
ordinarily recognized only when the government seeks to take
unusual cocrcive action—action more dramatic than entering an
award of money damages or other conventional relicf—against an
individual 38

This standard is also used in lidgation of Title V1,39 the statute
upon which Title IX was expressly modeled.#? Federal courts have
consistently applied the preponderance standard to Title IX cases
brought against cducational institutions. For example, the Sixth
Circuit stated that a school district may be liable for the sexual abuse
of a student if the “[p|laintitt demonstrates by a preponderance of the
evidence cach of the [necessary| clements,™! and the First Circuit
applied the same standard to a case involving cquality of athletic
opportunities.#> Morcover, OCR uses the preponderance of the
cvidence standard when investigating and  resolving complaints

38, Price Waterhouse v. Hopkins, 490 U.S. 228, 253 (1989) (all concurring justices in
a plurality opimion agreeing that the preponderance standard applics) (citing “termination of
deporration,” and “denaruralization™ as examples

o«

parental rights,” involuntary commitment,
of such “unusual cocrcive action™ by the government) (citations omirted), superscded by
stature, Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1074 § 107, as recogrzed m
Landgrat v. USI Film Prods., 511 U.S. 244, 251 (1994).

39, Sce Elston v, Talladega Cney. Bd. of Educ., 997 F.2d 1394, 1407 (11th Cir. 1993);
42 U.S.C § 2000D (2006). As the Supreme Court has poinred out, Title VI served as a model
for Title IX; the language of the two statutes is identical except tor the protected classes named
and the addition of the word “cducation™ in Tite 1X. Sce Canmon, 441 U.S. at 69498, 694—
95 n.16. Other civil rights statutes, including Sccrions 1981, 1983, and 1985, also usce the
preponderance standard. See, ¢.g., Lynch v. Belden & Co., 882 F.2d 262, 267, 269 (7th Cir.
[989) (Scction 1981 claim).

40.  Cannon, 441 1.8, at 69498, 694 95 n.16.

41, Williams cx re/. Hart v. Paint Valley Local Sch. Dist., 400 F.3d 360, 364 (6th Cir.
2005); sce also Bostic v. Smyrna Sch. Dist., 418 F.3d 355, 360 (3d Cir. 2005) (plaintft “has
the burden of proving by a preponderance of the evidence that a school official with the power
to take action to correct the discrimination had actual notice of the discrimination™).

42, Cohen v, Brown Univ., 991 FE.2d 888, 902 (1st Cir. 1993). Title 1X is not
analogous to Title VII of the Civil Rights Act in all respects; for example, in Cofien, the Firse
Circuit declined to apply Title VIIs burden-shifting rules to a Tide IX clhim. Jd. Sce also
Cohen v, Brown Univ., 101 F.3d 155, 176 -77 (1st Cir. 1996). Also, i Gebser v Lago Vista
Independent School Districe, the Supreme Court declined to apply Title VIT's constructive
notice standard to cases of teacher-student sexual harassment, noting that the “contractual
nature” ot ‘Title IX requires thar schools have actual notice of harassmene betore they face the

risk of suspension or termination of federal funding. 524 U.S. 274, 287-88 (1998).
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against institutions and conducting administrative hearings.*3

In requiring schools to investigate and respond to cases ot sexual
harassment or sexual violence within their communities,** OCR
assigns to schools some of the responsibility tor enforcing Title 1X.
In other words, through OCR’s administration ot Tide 1X, schools
are tasked with providing “individual atizens effective protection
against  |discriminatory|  practices.™®  Accordingly, schools are
expected to use adjudicatory  procedures  consistent with - those
emploved at the agency level#0 This consistency 1s meaningtul for
two rcasons. First, it positions schools as partners ot OCR in the
enforcement of Tide 1X and not merely as enatics controlled by
OCR. Sccond, it clanfics the purpose of school adjudications tfor
cases of rape or sexual assault. OCR calls upon schools to adjudicate
these cases not in order to assess the criminality of an alleged act, but
to consider whether one student’s actions have had a discriminatory
cffect upon another student that may impede the latter’s access to
cducational opportunities. In other words, it calls upon schools to
respond to sexual harassment and  sexual assault as  potential
violations of a student’s civil rights.

B. Bevond Title IX: Rape and Scxual Assault as Civil Rights
Violations

Despite the legal context of Title IX as a avil rights law and
despite the role that cducational institutions play in helping to
enforce Title IX, many critics of the Dear Colleague Letter assert that
sexual assault seems ditferent somehow from other discriminatory
acts. Towever, Tite 1X 1s not the only legal context in which rape
and sexual assault have been understood as civil rights violations and
adjudicated using the preponderance of the evidence standard. Most
notably, the Violence Against Women Act of 1994 (“VAWA?”) took

this approach in creating a civil rights cause of action for “crimes of

43, Dear Colleague Letter, supranote 1, at 11, 11 an.27- 28,

44. 34 C.F.R. § 106.8(b) (2012); Sexual Harassment Guidance, suprir note 3, ar 19—
21.

45, Cannon, 441 US. at 704; sce also Gebser, 524 U.S. at 286 (quoting, from
Cannon). Justice Stevens” reference to individual “protection™ in his Cizzrron opinion seems to
refer to a private remedy. T merely borrow his words here to argue that OCR has placed on
schools much of the responsibility tor enforcing Title 1X as a means of ensuring the prevention
of discrimimatory conduct, rather than requiring them only to respond to discrimination or
harassment after the fact.

46.  Dear Colleague Letter, supranote 1 at 11, 11 nn.27-28.
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violence motivated by gender.™” VAWA also explicitly referred to
preponderance of the evidence as the applicable standard. 48

VAWA’s civil rights remedy aimed to reframe the legal context in
which gender-based violence is understood. Congress sought to
provide victims of gender-based violence an alternate means of
redress,* noting that various features of criminal law, such as
prosccutorial discretion and the high standard of proof, make
successful prosecution of rape cases particularly difficule.50

VAWA’s remedy  faintly resembles  school adjudications by
aiming to remedy discriminatory conduct. Thus, it is concerned
primarily with the cffects of such conduct on the victim, rather than
with the conduct of the allegedly discriminatory actor. Title 1X and
school adjudications of sexual assault difter from the VAWA civil
rights remedy in that the former were not intended as alternatives to
criminal law and arc not typically understood as such.>!

When the Supreme Court struck down VAWA's civil rights
remedy 1n 2000, 1t did not question the propricty of applying a civil
rights remedy to rape, sexual assault, or domestic violence, but held
that the federal government could not enforee such a measure under
the Commerce Clause or scction  five of the  Fourteenth
Amendment.®2 Strong state support for a civil rights approach to
gender violence was evidenced, however, by a joint amicus brief
submitted by thirty-six state attorneys general asking the Court to
uphold VAWA’s cause of action.>3 Today, a few jurisdictions provide
a statutory civil rights remedy, in addition to a tort remedy tor rape

47. 42 U.5.C. § 13981 (2000), invalidared by United States v. Morrison, 529 U.S. 598
(2000).

48, 1d.§$ 13981 {c)(1) (indicating that, to prevail under the civil rights cause of action, a
plameift must be able to demonstrate by the preponderance of the evidence that the harm
sutfered was “motivated by gender™); S Rep. No. 102-197, at 50 (1991) (discussing the
preponderance of the evidence standard as the typical standard used for civil rights cases).

49. 5. Rep. No. 102-197, at 4748 (referring to “an alternative Federal forum™).

50. Id ar 46 47.

5L CF id ar 43 (“{W]e need [a civil rights remedy| because no existing antibias | sic]
crime laws fully protecr against gender-based assaults. But we also need [a civil rights remedy )
because existing, State remedies have proven insufficient to protect women against some of the
most persistent and serious of crimes. . .. Estimates show that a rape survivor may have as little
as a 5-percent chance of having her rapist convicted.™).

52, Morrison, 529 U.S. at 617,626 27.

53.  Brief for the State of Arizona ct al. as Amici Curiac in Support of Peticioners” Brief
on the Merits ar 2- 3, United States v. Morrison, 529 U.S. 598 (Nos. 99-5, 99-29) 1999 W1,
1032809. See also Lininger, supranote 26, at 1568-73 (2008).
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or sexual assault.54

Use of the preponderance standard for civil rights violations
indicates the intention among various lawmakers to assess alleged
discriminatory conduct under a standard that does not privilege the
defendants word over the complainant’s word.>® In civil rights
lingation, lawmakers choose not to employ a more heightened
standard,>® cven though state courts occasionally use the higher clear
and convincing standard when vl cases ivolve “quasi-criminal”
conduct such as fraud or when liability may damage a detendant’s
reputation.>” Although discriminating, against an individual on the
basis of race, gender, or national origin is not criminal or quasi-
criminal - conduct, it may nevertheless  seriously affect onc’s
reputation. Yet by writing the preponderance of  the  evidence
standard into VAWA’s private right ot action and Title VII,
Congress struck an appropriate balance between claimants and those
individuals who have been haled into court duc to their allegedly
discriminatory actions.®® Federal courts and the Department of
Education have done the same with Tide IX.

OCR’s instruction to universities to use the preponderance of the
cvidence standard when adjudicating cases of sexual assaule 1s neither
unprecedented nor illogical. The Supreme Court has recognized that
sexual harassment, which includes rape and sexual assault, presents a
civil rights issuc under Title 1X when such conduct 1s “so severe,
pervasive, and objectively offensive that it effectively bars the victim’s
access to an cducational opportunity or benefit. "59 OCR has not

54.  Clare Bushey, Wi Don't More Women Suc Their Rapists?, Slate (May 26, 2010),
htrp://www slate.com/
articles/double_x/doublex/2010/05/why_dont_more_women_suc_their_rapists.heml  (noting
that linois, California, and New York City have civil rights causes of action similar to
VAWAY).

55.  Sce H.R. Rep. No. 88-914 (1963) (requiring the Equal Emplovment Opportunity
Commission to prove “discrimination by a preponderance of the evidence™); S. Rep. No. 102-
197, ac 51 (1991) (*It is a basic legal rule that civil cases .. . do not require the kind of proof
“bevond a reasonable doubt™ demanded i criminal cases. Literally thousands ot civil rights
cases have proceeded under the traditonal civil “preponderance” standard; [VAWA's civil-
rights remedy | simply tollows suit.”).

56.  Scesources cited supra notes 3743,

57. 16 CJ.S. Constiturional Law § 1776 (2012).

58. 42 U.S.C. § 13981(e)(]) (20006), imvalidaced by Umred States v. Morrison, 529
U.S. 598 (2000); S. Rep. No. 102-197,at 54 (1991).

59. Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 633 (1999) (ciring the
standard for a private damages action against a school board arising out of student-on-student
sexual harassment).
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“abandon|ed] any pretense of due process,™ as one critic declared. 60
Rather, it has followed well-established procedural precedent that
requires the use of this standard for civil rights claims.

[II. COLLEGE RAPE AND SEXUAL ASSAULT: EXAMINING
ASSUMPTIONS

Much of the criticism of the preponderance ot the evidence
standard is motivated by a fear that this standard will make innocent
young men more likely to be falsely found responsible for rape.©!
This 1s a fear worth taking scriously. But the assumptions upon
which this fear is grounded must be seriously examined, rather than
immediately accepted as truth. Rape and sexual assault regularly
occur on and around college campuses. The vast majority ot incidents
arc never reported, and few  perpetrators are ever  disciplined.
Furthermore—and perhaps more significantly—rescarch shows that
rape 1s often not an accident or a romantic misadventure, but rather
an intentional act of predation. The realitics of rape on campus
should prompt a reframing of the problem to focus not only on the
rights ot the accused, but also on the needs of victims for meaningtul
recognition and remedics.

A. The Prevalence of Rape and Sexual Assault in College
Conununitics

A study recently conducted by the National Institute ot Justice
(“NIJ”) and funded by the U.S. Department of Justice found that
one in four or once in five female college students is a victim of rape,
sexual assault, or attempted rape or sexual assault during her time in
C()llcgc.(’2 The NIJ acknowledges that other studies have arrived at

60. Berkowitz, supranote 12,

61, Sce rd; Rittgers, supra note 14; Harvey Silverglate, Yes Means Yes—Excepr on
Cimpurs, Wall. St. ]. (July 15, 2011,
htep://online. wsj.com/article/SB10001424052702303678704576440014 119968294 html.

62.  Christopher P. Krebs et al., Nat'l Inst. of Justice, The Campus Sexual Assault (CSA)
Study 5-3 (2007), avarlable ar hitps:/fwww.ngjrs.gov/pdttiles I /nyj/grants/221153.pdf. - This
study of 5,466 women cnrolled at one of two large public universities screened for what it
termed “incapacitated sexual assault” in addition to “physically torced sexual assaule.™ Jdl. at vii,
ix. Incapacitated sexuval assault encompasses “any unwanted sexual contact occurring, when a
vicrim is unable to provide consent or stop what 1s happening because she s passed out,
drugged, drunk, incapacitated, or asleep.” Id. ar 1-5. This study found “very low™ rates of
sexual assaule self-reported among the 1,375 college men it surveyed. Jd, ac vii. While this
Comment, and the sources it cites, tocus primary on sexual assault occuring to college women,
it docs not disclose the possibility that Title IX requires universities to respond similarly to
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lower victimization rates®® and explains that discrepancies seem to be
largely due to varations in the definition of rape and sexual assault
cmployed, the wording of survey questions, and the context in which
questions arc asked and answered.®* Despite the methodological
variations in survey design, there 1s ample support for the one-in-tive
statistic, which has been reproduced or approximated - other
studies.0®

The vast majority of sexual assaults in a university community are
never reported to campus authoritics or police, as demonstrated by
glaring discrepancies between the one-in-five estimation—and cven
much more conscrvative estimates—and the number of incidents that
schools report. Although universitics are required under the Clery
Act to report all sexual offenses occurring on campus or on
university-attiliated property, the Clery Act does not require the
reporting of oft-campus sexual otfenses, such as assaults that occur in
a student’s private apartment.®© Furthermore, universitics  have

sexual assaule occuring to male students.

63. SeeNat'l Inst. of Justice, Measurmg Frequency, Sexual Assault on Campus (Oct. 1
2008), htep://www.nij.gov/topics/crime/rape-sexual-violence/campus/measuring. hem.

64. Sce id. A 2004 report sponsored by the National Institute of Justice (“NIJ™)
compared two surveys, both of which surveyed approximarely 4,440 collepe women. Bonnie S.
Fisher, Mcaasuring Rape Against Women: The Significance of Survey Questions (2004),
available ar heep://wwwongrs.gov/pdtiles/nij/199705.pdt. - One of the surveys  asked
“behaviorally specific™ sereening questions, defined as questions that “do[ | not ask simply it a
respondent had been raped [or assaulted | but rather deserible] an incident in graphic language
that covers the elements of a criminal offense.™ I at 1-4-8. The other survey did not use
graphically worded screening questions, but instead asked, for example, “whether a respondent
‘has been forced or cocrced to engage in unwanted sexual acavity.™  Jd. The survey using
behaviorally specific questions resulted in nearly ten times more women reporting that they had
been subjected to completed rape than the other survey. Id. ar 1-4-10.

65. Bonnie §. Fisher et al, Nat'l Inst. of Justice, The Sexual Victimization of’ College
Women 10 (2000), avarfable ar hteps://www.ngjrs.gov/pditiles 1/my/182369.pdf (finding that
2.8% of female college student respondents had experienced completed or attemipred rape
during the then-current academic year (a period of about seven months). This percenrage may
reach 20% or higher as srudents typically spend four to five years, or forry-cight to sixty
months, in college). Sce also Mclissa J. Himelein, Risk Factors for Scxual Victimization i
Daring: A Longitudinal Studv of College Women, 19 Pysch. of Women Q. 31, 36-37, 40
(1995) (noting that 8% of a sample of college women had experienced unwanted sexual
conduct, 13% “sexual coercion™ or attempted rape, and 8% completed rape over a thirty-two-
month period since entering college); Bonnic S. Fisher et al., Crime in the Ivory Tower: The
Level and Sources of Student Victimization, 36 Criminology 617, 682- 84, 691(1998) (tinding,
that 3% of a sample of college students consisting of 56% women and 44% men reported
being the victims of sexual assault, attempted rape, or rape since the beginning of the then-
current school vear); Krebs et al., supra note 62, at 2-1 to 2-2 (summarizing other studies).

66.  Kristen Lombardi & Kristin Jones, Campus Scxual Assault Staristics Dot Add Up,
Center for Public Inregrivy (Dec. 2, 2009),
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strong incentives to keep the number of incidents they report as low
as possible, and many scholars and investigators have found pervasive
underreporting and miscategorizing of statistics.®” The Department
of Education’s databasc of Clery statistics shows that, in 2008, four-
year institutions reported just under 3,000 incidents of “forcible
sexual offenses.™8 During that same year, there were 6,878,000
female undergraduate students enrolled in four-year institutions,
according to the U.S. Census Burcau.®? Given that the statistics do
not account for assaults in off-campus student housing, it cquates to
about one in 2500. Onc study found that 95% of college sexual
assault victims do not report the incident to police,” and another
found that less than 1% of college-student victims mitiate a gricvance
procedure within their university.”!

C ()lngL students who have been raped or sexually assaulted stay
silent in overwhelming numbers. As a result, their perpetrators are
frce to commit the same acts on another victim—pcrlmps sceveral
victims.”2 Yet opponents of the Dear Colleague Letter and other
legal measures designed to address college sexual assault are more
u)nurmd by the prospect that a man mlght be wrongly accused than
by the reality that most sexual assaults pass without recognition or
remedy. As one commentator notes, “[sJometimes, women lic about
rape. ... The motivations for a woman to make a false rape

htep://www . publicintegrity.org/2009/12/02/9045 /campus-sexual-assault-seatistics-don-r-add.

67. Sce, eg., iy Kathy Ahn, The Pendulum Swings Backwards: The Clery Ace Musr
Be Amended to Address Universiny Policics thar Discourage Rape Reportig, 31 WOMEN'S
Rrs. Lo REP. 514, 531-33 (2009) (addressing perverse incentives and accidental, as well as
intentional misreporting of statistics).

68, Office of Postsecondary Educ., Dep’t of Educ., The Campus Safeny and Security
Data Analysis Curting Tool, Sccurity, http://ope.cd. U()v/suurlt\/mdn aspx (last visited Dec.
21, 2012). This number was rcached by selecting for private, public, and for-profit four-vear
nsticutions and then adding the dara for incidents occurring in on-campus, non-campus, and
public property locations.  Incidents occurring on-campus in student housing are included
within the larger on-campus category.  The Clery statistics also include “non-forcible™ sexual
offenses. Although this category is intended to encompass only statutory rape or incest, id.,
some schools mistakenly categorize date rape as “non-foraible.” See Lombardi & Jones, supra
note 66. The number of non-forcible sexual offenses reported in 2008 was forty-two. Id.

09. US. Census Burcau, Table 278: Higher Educarion—Insticutions and Enroffment
1980 to 2009, Statistical  Abstract  of  the  United  Swates,  avarlable  ar
heep://www.census.gov/compendia/statab/2012/tables/1250278 . pdf.

70.  Fisher et al.,, supranote 65, at 23.

71, Krebs etal., supranote 62, at 5-26.

72, See David Lisak & Paul M. Miller, Repear Rape and Multiple Offending Among
Undetected Rapists, 17 Violence & Victims 73 (2002) (noting that more than half of the 120
men who admitted to committing rape had repeated the offense at [east once).
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allegation are legion: guilt, regret, even revenge.™3

It would scem logical that it women purp()rtcdly have compelling
rcasons to report false rapes, they should have even more compelling
rcasons to report real ones. Instead, victims cite many compelling
reasons nor to report. Often, the perpetrator is a friend or
acquaintance, and the victim may feel personal or social pressure to
avoid labeling him a “rapist™ or cxposing him to conviction or
disciplinary procedures within the school.7# Victims may also feel a
sense of shame or embarrassment, and they often do not want their
family or chuammnus to know about the incident.”> ‘They
mqucnrlv cite their lack of proof that the incident really occurred
and their ruulrmg fear that any report they make would not be
believed.”6 Some victims do not want to disclose that drug or alcohol
use was involved in the assault; they may fear that d1suphmrv action
will be taken against them or their friends.”” Furthermore, victims
believe that reporting the incident may expose them to further
victimization: one survey showed that nearly 25% of victims of
completed (not attempted) rape believed that police would  treat
them with hostlity, and another found that 13% of victims of
attempted or completed rape or sexual assault feared reprisal from
their attacker.”8 Sadly, these fears are not unfounded. Victims who
have reported assaults often state that their friends treated them with
disbehet or animosity and that college or law enforcement ofticials
responded with indifference or cven attempted to discourage them
from pursuing a casc.”?

Morcover, many vicims scem to  misapprehend  the  legal
definition of rape, at least as it applies to their personal experiences.
In the 2000 NIJ study, slightly over halt of the women who had an
experience that mecets the legal definition of rape answered “no”
when asked, “Do you consider this incident to be a rape?™0

73, Ritrgers, supranote 14

74, Fisher eral., supranote 65, at 17-19.

75. [d. at 23.

76. 1d.

77. Krebs et al., supranote 62, at 5-24.

78.  Fisher et al, supranote 65, at 265 Krebs et al., supra note 57, ar 5-24.

79. Kristin Jones, Barricrs Curb Reporting on Campus Scexuaf Assaubt, Center For
Public Integrity (Dec. 2, 2010y,
hetp://wvww publicintegriry.org/investigations/campus_assault/articles/entry/1822/.

80.  Fisher et al., supranote 65, at 15 (sample asked in neurral, non-legal language about
acts that meet the definition of rape). See also Jacqueline Chevalier Minow & Imsmphu ].
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Similarly, in another sample, 64% ot victims of attempted or
completed sexual assault or rape who did not report their incidents
noted that one of their reasons for not reporting was a sense that the
incident was “not scrious enough to report.”! While some critics
claim that these responses invalidate the surveys by calling into
question  how they define rape,®2  this  response ignores  the
complexitics of human  behavior. Individuals respond to - sexual
assault in varied ways, some scemingly  counterintuitive.  The
respondents may have wished to avoid thinking of themsclves as
victims, may have been hesitant to call the perpetrator—often a
friend, (ex-)boytriend, or acquaintance—a  rapist, or may  have
believed that “rcal” rape is commitred by strangers or involves
additional acts of violence or extreme foree.33 Regardless of how one
interprets this finding, it supports the genceral conclusion that far
morc  college  women  have experienced some  form of  sexual
victimization than have reported it.

B. Rape as an Act of Intentional Predanion

Opposition  to  OCR’s  heightened  enforcement — approach
demonstrates a misapprchension of rape and sexual assault within
university communitics. Concerned with the “ambiguity that often
attends sexual encounters”™ between young people, Peter Berkowitz
opined that “where crotic desire is involved, intentions can be
obscure, passions contlicting, the heart murky and the soul
divided.”* Berkowitz and others have also noted that romantic
encounters among college students  frequently  involve  alcohol.8>

Einolf, Sororey Participation and Scxual Assaule Risk, 15 Violence Against Women 835, 842
(2009) (“the majority (50.9%) of [surveyed| victims of actions that met the legal definition of
rape did not consider the act to be rape, 20.5% did consider themselves to have been raped,
and 28.7% stated they were unsure whether they had been raped.”).

81 Krebs et al, supra note 62, at 5-24 (sample asked 1 neutral language; this number
was derived from the numbers of toral sexual assaults classified as “forced™ and “incapacitated™).

82, Cf Sommers, supra note 13 (questioning the validity of a study that used
descriptive, behaviorally specific Janguage rather than directly asking respondents it they had
been raped).

83.  Fisher eral., supranote 65, at 15,

84.  Berkowity, supranote 12.

85, Id; Sommers, supranote 13, Sce also Cathy Young,, The Polirics of Cumpus Sexual
Assault, Found. for Individual Rights n Educ. (Nov. 0, 2011,
heep://thefire.org/article/13828. heml (*Unfortunately, much of the feminist *war on rape” has
conflated sexual assaule with muddled, often alcohol-fueled, sexual encounters that involve
miscommunication, perhaps bad behavior, but no criminal coercion.™).



1} ADJUDICATIONS OF SEXUAL ASSAULT 161

Although these commentators stop short of claiming that women get
drunk, have consensual sex, then cry “Rape!” i the morning, the
message  they  send  1s clear: college  rape  1s frequendy  a
misunderstanding, and  when a woman  misinterprets a - sexual
cncounter, she puts a young man’s reputation on the line.8¢

Recent rescarch by David Lisak and Paul M. Miller paimts a very
ditterent picture of the typical college sexual assault—not as a mistake
or a misunderstanding, but as an intentional act of predation. In a
trequently cited study of 1,882 college men, 120 men, or 6.4%,
revealed that they had engaged in acts thar meer the legal definition
of rape or attempted rape.8” None of them had been prosecuted. 83
Of these 120 men, 76 had raped or attempted to rape at least twice,
and cleven men, or almost ten percent of the subsct of sclt-identitied
rapists, had raped or attempted to rape at least nine times.3?

The repeat oftenders also commonly used alcohol in a strategic
manner to incapacitate their chosen victims or render them unable to
resist.”? Lisak explains that such oftenders “look for potential victims
that arc alrcady somewhat vulnerable” and encourage these women
to drink alcohol until they experience memory blackouts or are
completely unconscious, falling entirely within the rapist’s control.”!
His rescarch demonstrates that, while some college rapes may be
unintended, many are carctully planned. Furthermore, when the firse-
time perpetrator escapes conviction or other disciplinary action, more
likely than not he will try again.®?

86.  Berkowitz, supranote 12.

87. Lisak & Miller, supra note 72, at 73, 78-79. Sce also Antonma Abbey & Pam
McAuslan, A Longmudinal Examination of Male College Students” Perpetration of Sevual
Assaulr, 72 J. Consulting, & Clinical Psych. 747, 751 (2004) (finding that 8.6% of participants
ina survey of 197 male college students had committed rape or attempted rape since the age of
14).

88.  Lisak & Miller, supranote 72, at 73.

89.  Id. at 78-79.

90.  Id at 79; “Non-Stranger” Rapes (CBS News television broadeast Nov. 9, 2009),
avarfable ar hup:/fwww .chsnews.comfvideo/watch/ 2id=5592427n (interviewing David Lisak
on his research).

91, Sce “Nor-Stanger”™ Rapes, supra note 90; David Lisak, Understanding the
Predatory Nature of Sexual Violencee,
heep:/fwww middlebury.edu/media/view /240951 foriginal/PredatoryNature.pdf (last visited
Dec. 27,2012).

92, Lisak & Miller, supranote 72, at 78-79.
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In light of the above data, it is imperative to reconsider the
current assumptions about how college rape happens and who
perpetrates it. If Lisak’s data 1s representative, more than halt of
student rapists are not well-meaning men who have made a one-time
mistake.”3 It is these men, the intentional repeat offenders, who must
be kept in mind when considering how universitics should handle
sexual assaule. When a woman has experienced a regrettable but
conscensual sexual encounter as the resule of a few glasses of wine or
unclear communication, the existing data (and common sensce) tell us
that she is not very likely to report the incident.? But when victims
of habitual rapists are held to an evidentiary standard that favors the
oftender’s word over the viceim’s—which is precisely what the “clear
and convincing™ and “rcasonable doubt” standards intend to do—the
rapist will often receive no punishment and enjoy opportunities for
further predation.?® Victimized students, who know that it will be
extremely difficult to make their case, are thercfore reluctant to come
forward, and the oftender continues to pose a threar to the college
community. If and when he assaults again, he interferes with yet
another woman’s educational opportunitics.?©

Given the frequency of sexual assault in college communitices, the
barricers to reporting that many victims face, and cvidence that the
vast majority of college rapes are likely committed by repeat
offenders,?” the discussion must be reoriented to focus not only on
the needs of those who might be falsely accused. Adoprting the
preponderance of the evidence standard in all school adjudications
for rape and sexual assault would likely encourage victims to come
forward, and it would cnable colleges to take disciplinary action
against students they find more fikely dhan nor to have committed
acts of sexual acts ot violence against other members of” the
community.

V3. Id

94, Sce supra notes 65-66, 74-78.

95, Sce Naney Chi Cantaloupo, Campus Viokence: Understanding che Extraordinary
Through the Ordmary; 35 ].C. & U.L. 613, 619 (2009) (theorizing that a “cyele™ ensues when
victims of rape do not report and perpetrators are not caught, permitting additional acts of
sexual violence to occur).

96.  Sce Part LB /nfia (discussing the ctfects of sexual assaudt on a vietim’s abiliey ro
pursuc cducational opportunitics).

97.  Sce Lisak & Miller, supra note 72, at 78 {repeat rapists, who made up over half of
the samiple of all rapises, averaged 5.8 rapes cach).
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IV. THE CONTEXT OF EDUCATIONAL COMMUNITIES

Colleges and universities present a special kind of community.
Unlike public primary and sccondary schools, institutions ot higher
lcarning are not presumptively open to anyone who lives within the
geographical arca they serve. Sclective universities carctully screen
candidates  for  admission  to  craft an ideal  incoming  class,
distinguishing applicants on the basis ot academic credentials, as well
as other personal qualitics. At less selective institutions—cven those
with open admission policies—applicants must still meet minimum
preparatory requirements to be accepted mto the community, and
they must abide by certain guidelines to remain within it.98

Whether private or public, colleges and universities typically have
broad discretion to determine whom they wish to admit into their
communitics, what kind of conduct they cexpect from  their
community members, and how to respond it community members
tail to abide by their standards of conduct. Thus, college disciplinary
proceedings  cannot  be  ncatly  compared to civil or criminal
proceedings. Title IX gives colleges the authority and the duty to
craft tlexible solutions in response to harmful discriminatory conduct
occurring within their communitics. Morcover, colleges are better
cquipped than the criminal or civil justice systems to do so.

A. Duc Process and Collcee Adiudications
8 /7

The notion of duc process has a particular—and  particularly
narrow—mecaning within the context ot college adjudications. This
meaning depends, in part, on whether the institution is public or
private. Because public universities may be considered state actors,
they must abide by the Fourteenth Amendment’s prohibition against
depriving an individual of property without duc process of law.??
However, due process within the context of university disciplinary
proceedings does not have the same meaning as due process within
civil or criminal courts.!00 Even state universitics can usc thelr own
discretion  in determining how  to structure  disciplinary

98. For example, m addition to requiring students to follow a code of conduct,
institutions may also require that students maintain a minimum GPA or rake a minimum
number of credits within a specitied period of time.

99, Sce E.H. Schopler, Annotation, Right of” Student to Hearing on Charges Betore
Suspension or Expulsion from Educational Institution, 58 A.L.R.2d 903 (orig. pub. 1958).

100, Id at 972.
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proccedings. 101

Courts have generally been reluctant to overturn expulsions or
other disciplinary actions or to find disciplinary  procedures
inadequate, 192 so long as universities  provide the minimum
procedural safeguards required by the Fourteenth Amendment, the
relevant state constitution, and any state statutes that might apply.
For example, in Dixvon v. Alabama Board of Education, state college
students were expelled after participating in political demonstrations.
The Fifth Circuit held that the Due Process Clause of the Fourteenth
Amendment “requires notice and some opportunity for hearing
betore a student at a tax-supported college 1s expelled  for
misconduct.”103

In contrast to statc universitics, private universities have almost
total control over their disciplinary procedures and generally do not
have to meet minimum procedural requirements. !9 Even if they
receive some public funding or are licensed by the state, private
universities are not considered state actors and are not bound by the
Fourtcenth  Amendment  (although  states may  regulate  private
cducational institutions in other ways).1%% The relationship between a
private university and its students is contractual in nature.!%
Theretore, if a university promises that it will provide certain
procedural safeguards to a student before taking disaiplinary action

101, /d at 972 73.

102. Id.

103. Dixon v. Ala. State Bd. of Educ., 294 F.2d 150, 158 (5th Cir. 1961). “For the
guidance of the parties,” the court expressed its view that due process would require that the
accused students be provided with the following: notice of the specitic charges against them,
names of witnesses, oral or written reports of the witnesses’ testimony, an opportunity to
present their defense and witness testimony, and an opportunity to review the record if the
entire hearing did not occur in their presence. o, at 158-59. However, the court dectined to
hold thar duc process required these protections in all cases involving disciplinary action by a
state university, noting that “the nature of the hearing should vary depending on the
cireumstances of the particular case.™ . at 158.

104. Harvey A, Silverglate & Josh Gewolb, FIREs Guide to Due Process and Fair
Procedure on Campus 36, http://thefire.org/public/pdfs/duc-process.pdf?direct (school’s choice
of disciplinary action cannot be “arbitrary and capricious™).

105, Sce, eg., Centre Coll. v, Trzop, 127 SW.3d 562, 667-68 (Ky. 2003); scc also
Schopler, supra note 99; Silverglate & Gewolb, supranote 104, at 7, 35.

106.  Schaer v. Brandeis Univ., 735 N.E.2d 373, 378-79 (Mass. 2000) (dismissal for
failure to state a claim for breach of contract against university following plaintift scudent’s
suspension for sexual assault and creating a hostile environment); Silverglate & Gewolb, supra
note 104, at 35; see afso Corso v, Creighton Univ., 731 F.2d 529 (8th Cir. 1984) (student’s
contract with privare university required hearing before expulsion for cheating).
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against him or her, it is contractually bound to do s0.107

The Dear Colleague Letter’s instruction that colleges use the
preponderance of the evidence standard for adjudications of sexual
assault imposcs some federal control over an arca where colleges have
generally relied on their own discretion. However, OCR’s crirics
scem concerned not with federal intfluence as such, but with the duc
process rights of accused students, which the critics claim are
diminished under OCR’s new approach.108 And, ironically, the Dear
Collcague Letter may actually require  more process than some
private universtties typically provide, as it instructs universitics to
provide complainants and respondents the same opportunitics to
submit statements and  present witnesses  and  evidence  during
disciplinary proceedings.!% The case, Schacr v. Branders University,
tllustrates this point. In Schacr, Massachusctts’ highest court uphceld
the suspension of a student tor sexual assault, even though the
student had not been interviewed or asked to submit any evidence as
part ot the hearing or investigation. 119 By the standards of the Dear
Colleague letter, this process would not have been considered
cquitable. 1!

Furthermore, the evidentiary standard used in a proceeding is not
the only indicator of its fairness. Overall, to argue that adoprion of
the preponderance of the evidence standard suddenly makes college
adjudications less fair than they used to be or takes away procedural
protections that accused students tormerly had 1s to ignore the tact
that colleges  have  traditionally  enjoyed  wide  discretion  in
determining how to handle disciplinary matters.

B. Sexual Assault and the Civil Right to Equal Educational
Opportunity

Title IX imposes on colleges and universities the responsibility of
insuring that no student is denied the benefits of cducation on the
basis of his or her sex.!'!? The Supreme Court has recognized that
“gexual harassment’ is ‘discrimination’ within the context of Title
IX,” and that student-perpetrated sexual misconduct may be “so

107, Silverglate & Gewolb, supranote 104, ae 35.
108, See, e.g., Berkowitz, supranote 12.

109, Dear Colleague Letter, supranote 1, at 11-12.
110, Schaer, 735 N.E.2d at 378-79.

1. Dear Colleague Letter, supranote 1,at 1112,
112, 20 U.S.C § 1681 (2000).
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severe, pervasive, and objectively offensive that it can be said to
deprive the victims of access to the educational opportunities or
benefits provided by the school.™13

This connection  between  sexual  assault  and  cducational
opportunity is not merely a legal construct. The notion that sexual
harassment, mcluding sexual assault, can obstruct a student’s access
to cducational opportunitics is well established in rescarch on the
cffects of rape and sexual assault. In general, sexual assault and rape
victims arc far more likely than non-victims to experience depression
and post-traumatic stress disorder. 114 These effects are not limited to
women who have experienced violent, stranger-perpetrated rapes. In
a study of 2,000 college women, respondents who had experienced
drug- or alcohol-facilitated rape were about three times as likely as
NON-victim women to experience post-traumatic stress disorder and
about four times as likely to suffer a major depressive episode. 115
Rescarch has also shown that victims of drug- or alcohol-facilitated
rape arc particularly likely to abuse alcohol or other substances and to
blame themselves for the incident. 110

The psychological effects of sexual assault and rape can make a
victim unable to take advantage of educational opportunitices.'!”
Frequently, victims experience a drop in their grades, as they may
find that depression, anxicty, or insomnia interfere with their ability
to attend class or focus on their coursework. ! Those women who

113, Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 650 (1999).

114, Jean Kilpatrick, The Mental Health Impacr of Rape, National Violence Agamnst
Women Prevention Rescarch Center (2000), avarlable ar
heep://www.musc.edu/vawprevention/ rescarch/mentalimpact.sheml,

115.  Heidi M. Zinzow ct al., The Role of Rape Tactics in Risk for Postrraumarcic Stress
Disorder and Major Depression: Results from a National Sample of College Women, 27
Depression & Anxiery 708, 711-12 (2010). The study defined drug- or alcohol-facihitated rape
as “rape that occurs after a perpetrator deliberately gives the victim drugs without the viceim’s
permission or tries to get her drunk.™ Id. ar 709, The study also assessed victims of
mcapacitated rape, which is defined as “rape that is perpeerated after a vicnm voluntarily uses
drugs or alcohol, but is too intoxicated to be aware of or control her environment.™ 1d.
Respondents who reported expericncing this second torm of rape were about twice as likely to
experience post-trraumatic stress disorder and a major depressive episode. Id. at 712.

116. Id atr 709, 715.

117, While the psychological cffects of sexual assault on victims are well known, i is less
clear how incidents of sexual assault atfect a broader educational community. Further rescarch
1s necessary to explore what eftect, if any, such incidents have on students who are not
themselves victims, especially if the student body is aware that there are perpetrators within the
community and that they are generally not held accountable for their actions.

118, Victim  Rights lLaw  Cwr., FEducaon,  Resources  for  Vietims (2012,
heep://www . victimrights.org/resources-victims/areas-cxpertise/education.
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seck medical and psychological care may find that appointments
mterfere with their class schedules, and those who file criminal
charges are likely to have little control over when they are called to
meet with prosccutors or attend proceedings. 19 Addltl()n.lllv some
rescarch demonstrates that female students who have been mpui or
sexually assaulted cope by dropping out of school, primarily because
they do not want to encounter the alleged perpetrator who s still on
campus or because they feel betrayed by a lack of support from the
administration.'20 When victims interrupt or end their education to
avoid further harassment, they experience the ultimate deprivation of
their rights to equal educational opportunitics under Title 1X.

C. Benetits of the Universiey Disciplinary System

Title IX obligates schools to respond to incidents of sexual assault
within their communitics. This responsibility is not new: a regulation
operating since 1975 requires educational institutions to provide
“prompt and cquitable resolution ot student and  emplovee
complaints” of  sex  discrimination.!?! OCR  interpreted  this
regulation in a 2001 guidance document as compelling schools to
offer  “accessible,  cttective, and  fairly  applied  grievance
procedures. ™22 Yet some critics of the Dear Colleague Letter claim
that schools are tundamentally unable to adjudicate cases of sexual
assault and should theretore abdicate their responsibilities to the
criminal justice system.123

There is an alternative  viewpoint:  schools are not  only
responsible for, and capable of, adjudicating cases of sexual assault
within their communities, but they are also, in many ways, better
able to do so than the crimmal courts. The mability of the criminal

119, This observation is based mainly on personal knowledge of victims® experiences
gained from participation in the Title IX chimeal course at Flarvard Law School.
120. See Kristen Lombardi, A Lack of Consequences tor Sexual Assaulr, Center for

Public Integrity (Ecb. 24, 20109,
htep://www publicintegrity. org/imvestigations/campus_assault/articles/entry/1945/ (report
based on interviews with “50 experts famihar with the campus disciplinary process, ... 33
female students who have reported being sexually assaulted by other students),| . . . a survey of

152 crisis services programs and clinics on or near college campuses; and an examination of 10
vears of complaints filed against insticutions with the U.S. Education Deparement under Ticle
[X and the Clery Act.™).

121, Sexual Harassment Guidanee, supra note 3, at 36 n.98.

122, [d ac 14

123, Scee Sommers, supra note 13,
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justice system to prosccute cases of rape and sexual assault 1s well
documented, not only by legal scholars and victims’ advocates, but
also by legislators—VAWA was motivated largely by a consensus
that the criminal courts are systemically ill-cquipped to address
gender-based violence 124 In comparison to courts, universitics can
address the problem of sexual assault in flexible and responsive ways.
That universitics cannot make the legal system more equitable for all
victims of sexual assault does not mean that they should give up the
opportunity to do so in their own communitices.

In the Dear Colleague Letter, OCR alludes to two main reasons
for requiring schools to adjudicate known cases of sexual assault.
First, “schools should take proactive mcasures to prevent sexual
harassment and violence,” which includes responding to known
incidents of assault, in order to protect their communitics as a
whole.125 This rationale is particularly compelling in light of David
Lisak’s rescarch, which showed that over halt of the admitting
oftenders in Lisak’s sample had raped or assaulted women on more
than one occasion. 26 Second, following an incident, schools must
“take steps to protect the complainant|s|” so that they are able to
continue participating in educational opportunities.12” While Title IX
does not require schools to make victims  whole, 128 school
adjudications may also help to compensate victims tor their harms, in
part simply by recognizing that the harm has indeed occurred. That
victims niay be more casily compensated by school adjudications
than by criminal proceedings 1s an additional,  policy-oriented
argument in favor of such adjudications and the preponderance
standard.

124, ScePart LB, supra.

125, Dear Colleague Tetter, supranote 1, at 14,

126, Sce supranotes 87-92 and accompanying text.

127, Dear Colleague Letter, supranote 1, at 15.

128, Cf id. ar 15-19 (addressing remedies and enforcement). Victims may, however,
purstie a private claim agamst an educational insticution.  See text accompanying, supri note 1.
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One considerable roadblock to prosecuting rapes and  sexual
assaults in the courts is the high degree of discretion vested in
prosccutors. In criminal cases, complaining witnesses do not typically
make the final determination ot whether o file charges.!2? That
decision is lett to the prosecutor, who will base his or her decision on
not only the strength of the case but also on external factors,
including  financial  resources and  political — considerations. 130
Prosccutors often decline to artempt to prosecute acquaintance rapes
or “date” rapes because they do not believe they are likely to win the
case.13 As one  prosccutor  explained, “when  the victim  and
perpetrator know cach other ... it is| extremely hard to convinee a
jury beyond a reasonable doubt that the sexual assault was withourt
consent.”132 Furthermore, even if a prosccutor docs decide to file
charges, the complaining witness will nevertheless be “subject to legal
hurdles  other victims  never face,” such as inquiries into her
psychological health and the promptess of her complaine.!33

Of course, sexual assault victims can turn to the civil courts for
remedies and recognition of the harms they have sutfered. While a
tew jurisdictions have private civil-rights causes of action tor sexual
assault, all states recognize it as a tort.13* However, civil causes of
action also present a variety of difficulties, and filing a tort claim is
not a viable option for many victims. First, tort suits cntail
considerable expense, and the victim must be able and willing to pay
for representation.!35 The costs of initiating a legal action are

129, Prefiminary Proceedings, 33 Geo. L], Ann. Rev. Crim. Proc. 193, 193 1.650
(2004) (citing, inter alfa; Lecke v. Timmerman, 454 U.S. 83, 86 (1981) (“private individuals
cannot ask court to compel prosecutor to initiate a particular prosecution™),

130, See, e, AG. Suleberger, Facing Cues, a City Repeals ies Domcestic Violence Law,
N.Y. Times (Oct. 11, 2011), hup://www.nytimes.com/2011/10/12/us/topeka-moves-to-
deeriminalize-domestic-violence.html;, - Greg Wilson,  Cash-Strapped - Topeka - May Stop
Prosceuting Domestic Violence, NBC Chicago (Oct. 13, 2011y,
heep://www nbechicago.com/news/weird/Cash-Strapped-Topeka-Stops-Prosecuting-PDomestic-
Violence-131468933 heml (recounting district attorney’s office’s decision to stop prosceuting;
misdemeanor domestic violence cases due to budgetary ditficulties).

131. S, Rep. No. 102-197,at 51 (1991).

132, Id. Sce also Cassia Spohn & David Holleran, Prosccuring Sexual - Assaule: A
Comparison of  Chargmyg  Decisions i Sexual - Assault Cases Involving  Strangers,
Acquameances, and Intimate Parmers, 18 Just. Q. 651, 658 (2001) (summarizing other studies
showing that prosccutors are unlikely to pursuc a case if chances of conviction are not highy).

133, S. Rep. No. 102-197, at 50.

134, Lminger, supranote 26, at 1557,

135, [d at 1578; Ellen M. Bublick, Tort Suits Filed by Rape and Sexuaf Assaule Victims
i Civil Courrs: Lessons for Courts, Classrooms, and Constituencres, 59 SMU 1., Rev. 55, 77
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prohibitive for many college students. Even those whose families
have the means to pay may be reluctant to ask for monetary support,
thereby disclosing the incident to their loved ones. 136 While some
lawvers would be willing to accept clients on a contingency basis,
they are presumably in the same position as prosccutors: they want
strong cases and, given the unpredictability of juries, might be
unwilling to take the risk of representing a victim of date rape if they
are not rcasonably sure that they will be paid.

Rape victims may also be deterred by the stigma of sceking
monctary damages for sexual assault. Plaintifts who seck monctary
recovery against their alleged attackers often find  their motives
questioned, both inside and outside the courtroom. In the context of
a civil suit, they must counter the arguments that they are not “real”
victims and are only sccking monetary gain.137 1t they participate in
criminal proceedings parallel to or following their civil proceedings,
they can expect the defense attorney to impeach them regarding their
avil claims—a highly prejudicial practice, especially - a context
where credibility is paramount.!38 In some instances, prosccutors
have dropped criminal charges after concluding thatr parallel civil
proceedings created too many complexitics or stacked the deck
against the victim.139 Because rape victims face such challenges in the
criminal and civil systems, most victims are cffectively denied the
opportunity for recognition or redress. Thus, often, the educational
community provides the last mecaningful chance to recognize a
victim’s injury, censure an offender’s conduct, and communicate
disapproval of sexual assault in general, with the possible result of
deterring similar future conduct.

To be sure, school-administered adjudications do not remove all
the barricrs victims face in the context of the criminal and civil court
systems. The school imvestigation and adjudication process still may
be frustrating, it may still entail a considerable cost in terms of time
and cnergy if not moncey, and it may leave complainants vulnerable to
attacks on their credibility and motives.  Still) in most cases, an

(20006).

136.  Ct Lininger, supranote 26, ar 1557 (noting that complaining witnesses in criminal
actions may often keep their identirics confidential, but plaintifts in civil actions may not).

137, Kl ac 1561-62.

138. I ar 1589-95.

139, Id at 1584, 1584 n.137 (cting as a particularly well-known example Kobe's
Bryant’s criminal case for rape, which the prosccutor dropped after the alleged vierim filed suit
mn civil court).
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stitutional adjudication will be more manageable for the victm
than the criminal justice process and more responsive to - her
particular circumstances, as well as those of the accused. For example,
a university 1s better able than the courts to offer a victim
individualized accommodations pending the resules of an institutional
mvestigation mn order to help her remain at school and continue her
studics, cven in the aftermath ot a traumatic experience. While a
victim ot sexual assault can in some jurisdictions obtain a no-contact
order or civil protection order from the courts,!#? many victims may
be reluctant to nitiate such formal processes or may feel that such
legal protections arc unnccessary. In contrast, a university can
accommodate a victim in informal, extralegal ways, for example, by
adjusting  the  victim’s  or  perpetrator’s  on-campus  housing
arrangements or class schedules so that the vicim no longer lives
down the hall from the perpetrator or sees him regularly i class. The
Dcar Colleague Letter instructs schools to notify complamants of
these options. 14! Additionally, an institution’s adjudicatory process
can be far more responsive to the cycle of the academic year than
tormal legal processes; for example, an institution may  permit
students to lcave campus (rather than stay for legal proceedings)
during periods of academic recess or work to ensure that a reported
incident 1s investigated and adjudicated within the semester or year
that 1t occurred so that the students mvolved experience as little
disruption to their education as possible. 142

The preponderance of the evidence standard empowers university
administrators to respond appropriately when they believe that a
member of their academic community has more likely than not

140.  The availability of civil protection orders varies among states and, in some cases,
depends on the relationship between the victim and the perpetrator. Some civil protection laws
require that the vietim and perpetrator be family members or live in the same household. Sce
Havley Jodoin, Note, Closing the Loophole i Massachuscees Protection Order Legishaicion to
Provide Greater Security for Vienms of Sevual Assault: Has Massachuscees General Laws
Chaprer 258¢ Closed Ir Enough?, 17 Suftolk J. Tral & App. Advoc. 102, 116 (2012) (noting,
the umavailability of protective orders to many sexual assault victims and describing changes to
the Massachusetts faw enabling vicims to obtain protective orders when they are not married
to, living with, or related to their artackers). For information about the civil protection laws
available in cach state, sce Restramning  Orders, Womenslaw.org  (June 12, 2012),
heep://womenslaw.org/laws_state_type.php?statelaw_name=Restraining%200rders&state_cod
¢=GE.

141, Dear Colleague Letter, supranote 1, at 15-16.

142, The Dear Colieague Letter instructs schools to complete investigations within sixty
davs of the date of complaint under “typical™ circumstances. fdl at 12 -13.
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sexually assaulted another member of the community. In contrase,
hughtcmd cvidenuiary standards have functioned to tie the hands of
administrators in situations where they believed a student’s complaint
but lacked the type of evidence necessary to tind the alleged
perpetrator responsible under a clear and convineing or beyond
rcasonable doubt standard.'#3 Given that most sexual assaults on
college campuses occur between students who know cach other and
may be socially or romanacally involved, many complainants would
not be able to satisty the criminal evidendary standard. ! However,
as this Comment has shown, school disciplinary pancls arc not
criminal courts. Title IX does not require them to adjudicate crimes,
but it requires them to put a stop to hostile environments on campus
and cnsure that students are not barred from taking advantage of
cducational opportunitics on the basis of their sex.

When a school doces find an alleged perpetrator responsible for
violating its code of conduct, it can respond with more flexible and
nuanced penalties and remedies than the criminal law is capable of
providing. These types of penaltics work to the benefit of both
complainants and respondents. For example, studies of college
women who have been sexually assaulted indicate that many of these
women hesitate to call the incident a crime or do not wish to label
the perpetrator a “rapist” or a “criminal.”#5> This response indicates
that some victims refrain from reporting their assaults to law
enforcement, in part because they believe that the perpetrators—
often former triends, dates, or members of their social group!46—risk
being penalized more harshly than the vietims find  warranted.
Regardless of whether one disagrees with these women’s assessment
of their assailants’  culpability, schools  ofter a  solution  to
underreporting within the criminal justice system by providing
victims a middle ground between secking criminal charges and doing
nothing at all. Students who are tfound responsible may be expelled
or suspended, perhaps in combination with an order to undergo
counscling or, 1t they remain at school, they may be denied certain
privileges, such as on-campus housing or membership in a sports

143, Sece Letter from Ass’n of Title IX Adm'rs ct al. to Russlyn Al Assistant Sec’y tor
Civil Rights, Oftice for Civil Rights, Dep’t of Educ., supra note 9, ar 2-3. ’

144, Sce supranotes 69, 125-27.

145, Sce Fisher et al., supranote 65, ar 17-19.

146.  Sce 1d.
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tcam or fraternity.!47  These  penalties  are meaningful  and
communicate clear disapproval ot the perpetrator’s conduct without
subjecting the perpetrator to a prison sentence and a criminal record.

To be clear, it 1s not the job of cducational nstitutions to make
up for flaws m the criminal justice system. This Comment does not
arguc that school adjudications are an apt substitute to criminal
proccedings;  rather, 1t argues  that  because  schools  are
administratively capable of adjudicating sexual assault cases—and are
legally required to do so under Tide IX—they offer a mcaningtul
supplement to the criminal justice system. This argument aligns with
other cftforts to recognize legal remedies tor sexual assaule victims
outside ot criminal courts, such as civil rights remedies similar
provided under VAWA and tort causes of action.!*$ When taken
seriously and administered fairly, school adjudications send a message
about the values of the academic community and give victimized
students a voice. They may help climinate threats to the community
by encouraging victims to come forward and identify ottenders, who
may be less likely to reoftend after being disciplined. Finally, college
adjudications may provide a victim the opportunity to receive the
remedy she most needs, and that Title IX requires: to ensure that she
can complete her education safely and productively. 14

V. CONCLUSION

When the preponderance of the evidence standard 1s properly
understood within the context of Title 1X as a civil rights statute, and
when  circumstances  surrounding  college  sexual — assaults  arc
thoroughly examined, the Dear Colleague Letter’s mandate appears
neither radical nor unwarranted. Colleges have traditionally exercised
great  discretion  over  standards  of  conduct and  disciplinary
procedures within their communities. Although the Dear Colleaguce
Letter places some limits on this discretion, it does not require that
adjudications for sexual assault be unfairly biased against the accused

147, Neither the 2011 Dear Colleague Letter nor the 2001 guidance document tells
schools how to discipline students found responsible for sexual harassment or assault. See
DEAR COLLEAGUE LETTER, supra note 1; SEXUAL HARASSMENT GUIDANCE, supri note 3.
Thus, while schools are responsible tor intervening to eliminate a sexually hostile environment,
they are not required to expel or even suspmd students found to have raped or sexually
assaulred a peer.

148, Sce supranotes 47 -50, 129 and ;1((()111}3;111}'i11g text.

149, Sce FISTIER BT AL, supranote 65, at 17-19.
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party. Applyving a prcpondcrancc of the evidence standard not only
respects legal prucdmt in the arca of avil rights law, it also
encourages victims to come forward and gives schools pcrmlssi()n to
take flexible yet eftective action against members of their community
who pose a threat to the school’s educational mission and the well-
being of its students.

Amy Chmiclewski

* Amy Chmielewski is a 2013 J.DD. Candidate, Harvard Law School. This Comment began as a
final paper for Diane Rosenteld’s Title IX seminar, offered at Harvard Law School in the fall of
2012. Thank you to Ms. Rosenfeld and to my fellow students in the Tiele IX seminar and
clinical course for their helpful feedback and engaging discussions.
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