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STATEMENT OF JURISDICTION

This is an appeal from a summary judgment issued by the Honorable John Paul
Kennedy, Third District Court, dismissing a legal malpractice action by William
Borghetti (“Borghetti”), against Appellees Bendinger, Crockett, Peterson & Casey and
Jeffrey S. Williams, Esq. (collectively “Bendinger Crockett”). The Utah Supreme Court
has original appellate jurisdiction pursuant to Utah Code Annotated § 78-2-2(3)(j).

STATEMENT OF ISSUES PRESENTED

ISSUE #1: Did the trial court correctly grant summary judgment on the ground
that Borghetti incurred no damages as a result of Bendinger Crockett not advising him of
the deadline for filing a Delaware appraisal action because the “fair value” of Campus
Pipeline at the time of the Acquisition was less than the preferred shareholders’
$80,880,000 liquidation preference?

Standard of Appellate Review: The Utah Supreme Court reviews a trial court’s

decision granting summary judgment for correctness, giving no deference to its legal

conclusions. See Progressive Cas. Ins. Co. v. Ewart, 2007 UT 52, 99, 167 P.3d 1011. All

facts and reasonable inferences are viewed in the light most favorable to the non-moving
party. See id. at 2.

Preservation of Issue: Bendinger Crockett raised and briefed this issue in their

summary judgment memoranda. (R. 1982-2534; 4777-4882.)
ISSUE # 2: Can summary judgment be affirmed on the alternative ground that
Bendinger Crockett and Borghetti had no attorney-client relationship, and therefore

Bendinger Crockett owed no duty to Borghetti regarding Delaware appraisal actions?



Standard of Appellate Review: Although the trial court did not reach this issue

because it granted summary judgment based on Issue # 1, the Utah Supreme Court can
affirm summary judgment on any basis appearing on the record, regardless of whether the

trial court relied on it, see Dipoma v. McPhie, 2001 UT 61, Y18, 29 P.3d 1225, if the

record shows that there are no disputed material facts and the movant is entitled to

judgment as a matter of law. See Atkinson v. Stateline Hotel Casino & Resort, 2001 UT

App 63,923, 21 P.3d 667.

Preservation of Issue: Bendinger Crockett raised and briefed this issue in their

summary judgment memoranda. (R. 1982-2534; 4777-4882.)

ISSUE # 3: Can summary judgment be affirmed on the alternative ground that it
is undisputed that Borghetti was advised by separate counsel of the 120-day appraisal
filing deadline and therefore Bendinger Crockett owed no duty to so advise and caused
no damage by failing to advise?

Standard of Appellate Review: Same as issue # 2 above.

Preservation of Issue: Same as issue # 2 above.

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, RULES, AND REGULATIONS

Delaware Code Annotated title 8 section 262 is of central importance to the issues
presented and is included in the Addendum due to its length. Del. Code Ann. tit. 8, §
262.

Rule 56 of the Utah Rules of Civil Procedure is determinative of the issues

presented and is included in the Addendum due to its length. Rule 56, Utah R. Civ. P.



Rule 702 of the Utah Rules of Evidence has importance to the issues presented and
states: “If scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as an expert
by knowledge, skill, experience, training, or education, may testify thereto in the form of
an opinion or otherwise.” Rule 702, Utah R. Evid.'

STATEMENT OF THE CASE

A. Nature of the Case.

This is a legal malpractice case by Borghetti against Bendinger Crockett. It arises
out of a business transaction in which System & Computer Technology, Inc. (“SCT”)
acquired Campus Pipeline, Inc. (“CPI”), a Delaware corporation, on October 23, 2002 for
a purchase price of $42,000,000 (the “Acquisition”). (R. 2131; 2144.) Borghetti was a
common shareholder in CPI. (R. 2140.) Preferred shareholders in CPI held a liquidation
preference of $80,800,000 which was required to be satisfied from the proceeds of a sale
of CPI before CPI’s common shareholders would receive anything from a sale. (R. 2132.)
Because the sale price was $42,000,000, well short of the $80,800,000 liquidation
preference, the common shareholders’ stock, including Borghetti’s, was cancelled and
they received nothing from the sale. (R. 2132.)

Borghetti opposed the Acquisition. Under Delaware Code Annotated title 8
section 262 (“Section 262”), any common shareholder who opposed the Acquisition

could demand an appraisal of the value of their common shares in writing within 20 days

' Bendinger does not cite Rule 702 as amended on November 1, 2007, since the
trial court entered Summary Judgment at a time when former Rule 702 was still effective.



of the effective date of the Acquisition and thereafter file an appraisal action in Delaware
court (“appraisal action”) within 120 days of the same effective date to determine value.
(R. 2122-2127.) In order for common shareholders to recover damages in such an
appraisal action in this case, they were required to prove that the fair value of CPI as of
the date of the Acquisition was more than the $80,800,000 liquidation preference.

Borghetti submitted the written demand for appraisal within the 20-day deadline,
but failed to initiate an appraisal action within the 120-day deadline. (R. 1-21; 2129.)
Borghetti claimed Bendinger Crockett was his counsel and failed to advise him of the
120-day deadline. (R. 19.) Among other things, Bendinger Crockett denied that it
represented Borghetti and also claimed that Borghetti was not damaged by not filing the
appraisal action because the undisputed evidence established that the fair value of CPI at
the effective date of the Acquisition was far less than the liquidation preference. (R.
1982-2534; 3221-3224; 4777-4882.) Therefore, Bendinger Crockett’s alleged failure to
advise Borghetti regarding filing an appraisal action did not cause any damages.

The nature of this case is simple. The question is whether Borghetti was able to
come forward with evidence showing that the fair value of CPI as of the date of the
Acquisition was more than the $80,800,000 liquidation preference. He did not. In fact,
his own expert, Avner Kalay, determined that the value of CPI was far less than the
liquidation preference. This fact completely resolves this case and this appeal in favor of
Bendinger Crockett. There is no need to conduct further inquiry into any other issue, or
to analyze valuation methodologies as urged by Borghetti, because the failure of

Borghetti to present any evidence of fair value in excess of the liquidation preference



ends all inquiries and requires that this Court affirm the trial court’s summary judgment
in favor of Bendinger Crockett.

B. Course of Proceedings.

After discovery was completed, Bendinger Crockett filed a Motion for Summary

Judgment on Borghetti’s legal malpractice claims on several grounds, including:
(1) Borghetti never had an attorney-client relationship with
Bendinger Crockett that would give rise to any duty to advise
Borghetti regarding the appraisal action;
(2) Bendinger Crockett had no duty to advise Borghetti
regarding the 120-day deadline because another lawyer had
already done so; and
(3) Borghetti could not prove that missing the 120-day
deadline proximately caused any damage because the “fair
value” of CPI on the date of Acquisition was less than the
$80,880,000 liquidation preference.

(R. 1982-2534; 3221-3224; 4777-4882.) Each argument was asserted as a sufficient and

independent basis for granting summary judgment. (R. 1982-2534.)

Borghetti filed an opposition memorandum (R. 4608-4627), supported by an
affidavit from his damage expert, Avner Kalay (R. 4645-4659). In addition to its reply
memorandum (R. 4777-4882), Bendinger Crockett filed a Motion to Strike Kalay’s
affidavit because it altered his deposition testimony in an improper attempt to create a

genuine issue of material fact as to the fair value of CPL. (R. 4733-4770.)

C. Disposition in the Court Below.

The trial court held oral argument on April 23, 2007, granted Bendinger Crockett’s

summary judgment motion (R. 5357), and entered Summary Judgment, dismissing all



Borghetti’s claims against Bendinger Crockett, with prejudice and on the merits, on May
29, 2007, on the grounds there was no genuine issue of material fact that the fair value of
CPI as a going concern on the effective date of the Acquisition was less than the
liquidation preference of $80,880,000. (R. 5368-5375.) Therefore, Borghetti was not
damaged by the failure to file a Delaware appraisal because he would not have recovered
anything for his common stock even if a Delaware appraisal action had been filed.
Borghetti could not prove the “case-within-a-case” as required in a legal malpractice
claim. (R. 5368-5375.)

The trial court did not reach the attorney-client relationship argument or the other
arguments and grounds asserted by Bendinger Crockett in support of summary judgment.
Also, the trial court did not rule on Bendinger Crockett’s Motion to Strike Affidavit of
Avner Kalay. (R. 5368-5375.)

D. Statement of Relevant Facts.

(i) Borghetti’s legal malpractice claims.
Borghetti is the only Appellant who brought a claim against Bendinger Crockett,
and his only claim is that Bendinger Crockett allegedly failed to keep appraisal rights
open as an optional remedy for Borghetti. (R.2107.)

(ii) Borghetti incorporated Campus Communications,
which became CPI.

In June 1998, Borghetti and others incorporated Campus Communications for the
purpose of acquiring software known as “Campus Pipeline” owned by Digital Scientific.

(R. 2051 at pp. 112-120.) The software application provided college students, teachers,



and administrators access to email, grades, transcripts, financial aid, registration, course
resources, and campus news. (R. 2051 at pp. 122-123.) In 1998 or 1999, after the
technology had been purchased, Campus Communications changed its name to Campus
Pipeline, Inc., or CPI. (R. 2051 at pp. 122-123.)
@iii) When SCT acquired CPI, the common
shareholders had their stock cancelled and received
no sale proceeds.

On September 30, 2002, the Board of Directors of CPI approved a plan for SCT to
acquire CPI for approximately $42,000,000. (R. 2117; 2119-2120; 2131-2132.)

Well prior to this time and pursuant to CPI’s Restated Certificate of Incorporation
and terms of issuance, CPI had issued two series of Preferred Stock, Series A and Series
B, which were sold to preferred stockholders in the total amount of $80,880,000. The
preferred stock held a “liquidation preference” over the interest of common stockholders,
meaning that all preferred shares would receive priority to the proceeds of any sale of
CPI, up to the full $80,880,000. (R.2131-2132))

On October 9, 2002, CPI notified “Common Stockholders” including Borghetti
indicating that the common sharcholders would receive nothing from the Acquisition
because of the preferred shareholders’ $80,880,000 liquidation preference. (R. 2117.)
Borghetti correctly understood that his remaining common shares would not participate
in the $42,000,000 proceeds of the Acquisition, and that he would get nothing for his
stock. (R. 2051 at pp. 155-156; 2117.)

The Acquisition was approved and became effective on October 23, 2002.

Common shareholders were so notified by letter dated October 30, 2002. (R. 2144.)



(iv) The undisputed evidence, including that from
Borghetti’s expert, established that the fair value of
CPI on the date of the Acquisition was less than the
$80,880,000 priority interest held by the preferred
shareholders.

On October 23, 2002, SCT purchased CPI for approximately $42,000,000.
Borghetti held common stock in CPI but received no compensation as a result of the sale.
(R.2131-2132; 2140; 2144.)

A shareholder in a Delaware company, like Borghetti, who does not believe that
he received adequate compensation in a merger or acquisition can petition the Delaware
court for an appraisal. (R.2389-2390.) The Delaware Court must assume the validity of
the acquisition, determine the “fair value” of the acquired company as a whole as of the
daté of acquisition, and if the fair value is sufficient, then award a pro rata share to the
petitioning stockholders according to their respective percentage of shares in the
company. (R.2389-2390.)

It is undisputed that at the time of the acquisition of CPI, the preferred
stockholders held an $80,880,000 “liquidation preference” over the interest of common
stockholders, meaning that all preferred shares would receive priority to the proceeds of
any sale of CPI, up to the full $80,880,000. (R. 2131-2132; 2240; 2405 at p. 73.) Thus,
Borghetti’s common stock would have no value in an appraisal action unless the “fair
value” of CPI on the effective date of the Acquisition exceeded the liquidation preference
of $80,880,000.00. (R.2131-2132;2240; 2398; 2405 atp. 73.)

The only evidence Borghetti submitted on value was from his damages expert,

Professor Avner Kalay. Kalay never calculated a value for CPI on the effective date of



the Acquisition that exceeded the liquidation preference of $80,880,000. Kalay valued
CPI between $63.6 million at the low end and $72.9 million at the high end at the time of
the Acquisition. (R. 2435 at pp. 10-12, 107-109, 146.) Kalay admitted that his values are
less than the liquidation preference and would not be enough to pay the preferred
shareholders. (R. 2435 atpp. 164, 174-176.)

All other experts agreed that the fair value of CPI at the time of the Acquisition
was less than the liquidation preference. Roger J. Grabowski, Bendinger Crockett’s
appraisal expert, found that the fair value was $35,000,000. (R. 2267.) Richard S.
Hoffman, the appraisal expert for the co-defendants, found that the fair value was
$36,280,000. (R.2373.) Thomas Weisel Partners, the appraisal company hired by CPI,
found that the value was between $200,000 and $58,900,000. (R. 2137.)

Due to the $80,880,000 liquidation amount of the preferred stock, all common
stock had effectively no value on the date of the Acquisition regardless of which expert
appraisal is accepted, including Kalay’s. (R. 2373.)

(v) Kalay’s valuation methodology.

Bendinger Crockett does not believe it is necessary for this Court to consider
whether Kalay’s valuation methodology was reliable in order to affirm the summary
judgment since Kalay did not find a value of CPI in excess of the liquidation preference,
regardless of his methodology. This fact alone conclusively disposes of this case and this
appeal in favor of Bendinger Crockett. However, in the event the Court chooses to
address methodology, the following facts are relevant to show that Kalay’s valuation

methodology was unreliable and would not have been accepted as evidence in a



Delaware appraisal action and consequently Borghetti would have no evidence of fair
value whatsoever.

Kalay testified that at the time he generated his value calculations he had no
familiarity or experience with the Delaware appraisal process. (R. 2435 at pp. 159, 165.)
He acknowledged that he is not aware of the valuation methodologies recognized by the
Delaware courts for use in a statutory appraisal action. (R. 2435 at p. 184.)

Consistent with that lack of understanding, Kalay calculated his CPI values by
assuming that the Acquisition was invalid - calling it a “bad act” and “not in the best
interest of the common stockholders of Campus Pipeline” - and then calculating the
resulting economic damages flowing from that bad act. (R. 2239; 2267; 2273; 2277-
2279; 2286; 2322; 2396-2397; 2435 at pp. 29, 164-166.) Damages flowing from a
wrongful acquisition or bad act are irrelevant in the context of a statutory appraisal, and
irrelevant to the acquisition date value of the stockholder’s shares. (R. 2267; 2273; 2277-
2279; 2286; 2322; 2396-2397.)

The deposition testimony of Borghetti’s corporate law expert, Professor Daniel
Greenwood, supports the notion that Kalay’s damage calculations flow from a bad act.
Greenwood testified that absent a breach of fiduciary duty, a sale for less than the
liquidation preference would render the common stock worthless. (R. 2405 at p. 111.)

By assuming the invalidity of the Acquisition, Kalay’s value calculations do not
yield a fair value for CPI on the date of the Acquisition as is necessary in a Delaware
appraisal action. (R. 2267; 2273; 2276-2277; 2286; 2322; 2395-2400.) Moreover, Kalay

stated multiple times in his report and deposition that, rather than making an independent
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determination of the value of CPI as of the date of the Acquisition, he simply assumed
that the value of CPI at the time of the Acquisition was the price that SCT paid for CPIL.
(R. 2435 at pp. 29, 167-171.)

Further, Kalay’s value calculations are premised on the assumption that the
Acquisition never occurred (R. 2435 at p. 176; 2405 at pp. 112-113), that CPI continued
to operate for 9 to 13 years, and that the common shareholders would pay off the
preferred shareholders’ liquidation preference during that time frame. (R. 2242; 2273;
2435 at pp. 171-172; 2375.) It is impermissible in an appraisal action to use these
assumptions since they élter the investment position of the shareholders and are not based
on any actual business reality that CPI planned to implement at the time of the merger.

Finally, Kalay employed the Black-Scholes formula to reach his CPI value
opinions. Black-Scholes is a method “used in connection with the determination of
option pricing or valuing options,” (R. 2528 at p. 18), and it is not a business valuation
method used in a statutory appraisal action in Delaware. (R. 2528 at p. 13.) Kalay could
not name one instance in his entire career where he had used the Black-Scholes option
approach to value an entire business as a going concern, as he purports to be doing in the
instant case, as opposed to using the Black-Scholes approach for simply valuing an
option. (R. 2435 at pp. 192-195.)

Bendinger Crockett’s appraisal expert Roger Grabowski testified in his deposition
“that the formulation of the use of the Black-Scholes model by Dr. [Kalay], is . . . the
wrong formulation of the use of an option pricing model in these circumstances and

conflicts with the discussions in various texts concerning the appropriate time to use . . .
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the Black-Scholes option pricing model for what is known as a distressed firm.” (R. 2486
at p. 16.) CPI was not a distressed firm as defined for use of the Black-Scholes
formulation because CPI “was under operational duress, not under duress because of
debt. The textbook definition or the textbook use of the word ‘financial duress’ usually
means it is too highly levered; that is, too much debt.” (R. 2486 at pp. 30-32.)

Grabowski further testified that it is inappropriate to use the Black-Scholes
formula to evaluate a company where the stocks and bonds are not publicly traded, as
was the case with CPI. (R. 2486 at pp. 17, 32.)

Notwithstanding the obvious problems with Kalay’s methodology, even if the
Court were to accept the methodology, Kalay’s opinion as to CPI’s value was still far less
than the liquidation preference, thus precluding any damages.

(vi) Bendinger Crockett was never Borghetti’s lawyer.

Borghetti first spoke with Jeffery Williams of Bendinger Crockett on or about
November 4, 2002. (R. 2051 at p. 217.) Thereafter, they exchanged the following
numerous written statements acknowledging and confirming that Bendinger Crockett was
not Borghetti’s lawyer.

On November 11, 2002, Borghetti wrote an email to Williams in which he stated:
“Thank you again for spending time with me last week. I have talked with Jeff Jones and
we would enjoy meeting you this week.” (R. 2155.)

On November 11, 2002, at 2:21 p.m., Williams wrote an email in response to
Borghetti expressly stating: “I understand that I have said this before, but I need to

confirm in writing again that we do not yet represent you and have not accepted
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representation in this matter. Moreover, from your side, it is my understanding that you
have not yet retained counsel, and are still considering other firms.” (R. 2155.)

Twenty-six minutes later, at 2:47 p.m., Borghetti responded to Williams’ email,
confirming that Borghetti was still in the process of interviewing other lawyers: “We
have spent time, as I communicated to you in our meeting together, interviewing
counselors and various firms. We have narrowed our list down considerably and will be
prepared to make a decision soon. An in-person meeting would be helpful for me and
Jeff Jones as part of this process.” (R. 2155.)

On November 19, 2002, Borghetti met with Williams. Williams’ notes from this
meeting include notations that Borghetti still had not hired a lawyer. (R. 2153.)

On December 4, 2002, Williams wrote an email to Borghetti regarding “Potential
Contingency Matter” stating that Bendinger Crockett had still not made a decision
whether to be involved in the case. (Unnumbered page between R. 2158-2159.)

On December 29, 2002, at 4:46 p.m., Borghetti wrote an email to Williams that
confirmed that Borghetti did not have an attorney-client relationship with Bendinger
Crockett, stating: “Just so you know, we have narrowed down our list of potential firms
considerably.” (R.2157.)

Bendinger Crockett made it clear to Borghetti early on that they were not going to
represent Borghetti unless there were “big damages” to Borghetti as a result of the
Acquisition. (R. 2051 at p. 232.) Bendinger Crockett also told Borghetti in November

2002 that they were not interested in being involved in an appraisal action (R. 2153) and
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were only interested in investigating the potential of representing Borghetti against CPI,
SCT, and the officers and directors for potential fraud and breach of fiduciary duty.

Accordingly, in January, February, and March of 2003, there were various emails
between Borghetti, Bendinger Crockett, and damages consultant Tucker Alan Inc. as part
of Bendinger Crockett’s investigation into whether there were sufficient damages to
make it worthwhile to represent Borghetti. (R.2211-2226.)

In an April 4, 2003 telephone conversation, Tucker Alan reported to Bendinger
Crockett that it could not find a value of CPI above $42,000,000, which was far below
the liquidation preference. (R. 2228 at pp. 211-212, 219-220.) Consequently, on April
15, 2003, Williams wrote a letter to Borghetti informing him that Bendinger Crockett
would not take the case and represent him. (R. 2160.) Borghetti responded on July 1,
2003, not by claiming that Bendinger Crockett and Williams were or ever had been his
lawyers, but by stating: “I am still trying to obtain counsel . ...” (R. 2161.)

Borghetti admitted there was nothing in writing from Bendinger Crockett which
expressly or impliedly stated that they were his lawyers: “Q. . . . Did you ever in an e-
mail or a letter, on a napkin, in anyway say, ‘Jeff, you’re wrong. You are my lawyer’? A.
I don’t believe I put that in writing.” (R. 2051 at pp. 235-236.)

At no time did Bendinger Crockett and Borghetti (a) enter into a written fee
agreement, (b) enter into a written agreement as to what the scope of representation
would be, or (c) agree to the terms of representation. (R. 2051 at pp. 174-175.)
Bendinger Crockett never billed Borghetti for any legal services, and Borghetti never

paid Bendinger Crockett for any legal services. (R. 2051 at pp. 174, 246-247.)
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Borghetti never specifically discussed with anyone from Bendinger Crockett a
contingency fee agreement on an appraisal case (R. 2051 at pp. 195-196), and Borghetti
regularly told Bendinger Crockett that he was meeting with other law firms. (R. 2051 at
p-173)

(vii) Even before he met with Bendinger Crockett,
Borghetti knew that there was a 120-day deadline
to file an appraisal action.

On October 9, 2002, CPI sent, and Borghetti received, a second letter to all
stockholders with an attached Consent Solicitation Statement. (R. 2119-2120; 2131-
2142; 2051 at p. 165.) Borghetti read the Consent Solicitation Statement. (R. 2051 at pp.
165, 178-179.) Borghetti also received and reviewed a copy of Section 262 which was
attached to the Consent Solicitation Statement. (R. 2051 at pp. 165, 180-182; 2122-
2127.) Section 262 describes the stockholders’ appraisal rights and states that those
rights must be perfected by filing a petition for appraisal within 120 days of the effective
date of the Acquisition. (R. 2122-2127.)

On October 11, 2002, Borghetti conferred with attorney John Parsons to discuss
the fast-approaching Acquisition. (R. 2177-2178.) As part of their discussion, Borghetti
retained Parsons as Borghetti’s lawyer to review Section 262 regarding appraisal rights,
and Parsons informed Borghetti of the “critical” deadlines for preserving an appraisal.
(R. 2181 at pp. 34, 40-41, 46-47.) Parsons and Borghetti specifically discussed strategy
for preserving Borghetti’s appraisal rights. (R. 2181 at p. 40.)

Parsons’ billing records for the October 11, 2002 session confirm that Parsons

reviewed the “critical deadlines,” and that Parsons had two telephone calls with Borghetti
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totaling one hour and 20 minutes regarding appraisal rights. (R. 2177-2178.) On
October 14, 2002, Borghetti again spoke with Parsons to discuss appraisal rights. The
billing entry for October 14, 2002 reads: “Final review of Delaware appraisal rights
statutory procedures; telecom from and to W. Borghetti discuss/analyze/strategize
appraisal rights procedures and analyze damages issues (39 mins); meeting with D.
Scofield analyze shareholder rights of recovery in appraisal demand.” (R. 2179; 2181 at
p.41.)

Consistent with his billing records, Parsons acknowledged during his deposition
that he had a duty to inform Borghetti of the 120-day deadline for filing an appraisal
petition in Delaware and that he therefore would have informed Borghetti of the same.
(R. 2181 atp. 47.)

On October 30, 2002, CPI sent correspondence to Borghetti explaining that the
Acquisition had been approved and that the “effective date of the Merger was
Wednesday, October 23, 2002.” (R. 2144-2145.) Borghetti received and read the
October 30, 2002 correspondence, including the part that informed Borghetti of his
appraisal rights under Delaware law, and also read the attached copy of Section 262,
which again reminded Borghetti to demand appraisal and to file an action “[w]ithin' 120
days” to preserve appraisal rights. (R. 2051 at pp. 182-186, 189-190, 193; 2122-2127;
2144-2145.)

On November 11, 2002, Borghetti wrote a letter to Williams providing some
factual background relating to the Acquisition in which Borghetti stated that Borghetti

was aware of his appraisal rights. (R. 2147-2151.)
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Borghetti demonstrated his understanding of the appraisal rights procedures and
Section 262 when he submitted a timely letter to the Executive Vice President and
Secretary for CPI demanding appraisal on November 18, 2002, stating that: “Consistent
with Section §262 of the Delaware General Corporation Law (DGCL), I hereby demand
appraisal for my shares of Campus Pipeline, Inc.” (R. 2129.)

Prior to sending the demand letter, Borghetti asked for and received legal advice
from attorney John Parsons with regard to the letter, including asking Parsons to advise
him to whom the letter should be sent. Parson’s November 18, 2002 billing entry reads
as follows: “Receive email from W. Borghetti regarding appraisal rights with respect to
CPI merger; review Delaware appraisal rights statute and reply email to WB regarding
assertion of appraisal rights.” (R. 2179; 2203-2204.)

Also, Judge Bruce Lubeck found in his Ruling on motions to dismiss that “[t]he
Consent Solicitation advised plaintiffs of their appraisal rights under Delaware law.” (R.
2171-2172.)

SUMMARY OF ARGUMENT

Borghetti’s claims of legal malpractice fail as a matter of law for several reasons.

1. The fundamental, straightforward reason for granting summary judgment
which the trial court understandably accepted as controlling, is that the undisputed
material facts established that the fair value of CPI, at the effective date of its Acquisition
by SCT, was less than the $80,880,000 liquidation preference. (R. 2137; 2267; 2373;
2435 at pp. 10-12, 107-109, 146, 164, 174-176.) The highest value derived for CPI as of

the relevant date by Borghetti’s own expert, Avner Kalay, was only $72,900,000, far less
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than $80,880,000. (R. 2435 at pp. 10-12, 107-109, 146, 164, 174-176.) In order to
recover damages in a Delaware appraisal action, Borghetti had to be able to establish that
the fair value of CPI was greater than $80,880,000, which he did not. (R. 2131-2132;
2240; 2398; 2405 at p. 73.) Thus, Bendinger Crockett’s alleged failure to advise
regarding the filing of a Delaware appraisal action did not cause any damage as Borghetti
would have recovered nothing in such an action, in any event. This is a complete bar to
all Borghetti’s claims against Bendinger Crockett, and this Court should affirm on this
ground alone.

The fact that Kalay’s own calculations do not exceed the liquidation preference
resolves this case and this appeal in favor of Bendinger Crockett. There is no need to
conduct further inquiry into any other issue, or to analyze valuation methodologies as
urged by Borghetti, because the failure of Borghetti to present any evidence of fair value
in excess of the liquidation preference ends all inquiries and requires that this Court
affirm the trial court’s summary judgment in favor of Bendinger Crockett.

Bendinger Crockett does not believe that it is necessary to point out the
deficiencies in the methodology used by Kalay since Kalay’s highest calculations,
regardless of methodology, do not exceed the liquidation preference. In the event this
Court nonetheless addresses methodology, Bendinger Crockett also shows below that
Kalay’s valuation methodology is flawed and would not be accepted in an appraisal
action. Rejection of Kalay’s methodology leaves Borghetti with no evidence whatsoever

of CPI’’s fair value, thus providing another basis for affirming summary judgment.

18



There are two other alternative grounds which the trial court was not required to
decide, but upon which this Court may also affirm summary judgment. Bendinger
Crockett will also explain those as part of its brief.

2. Borghetti cannot prove the existence of an attorney-client relationship,
which is a prerequisite to a legal malpractice claim. Bendinger Crockett and Borghetti
expressly confirmed in writing multiple times that there was no such relationship. (R.
2153-2159.) Because there was no attorney-client relationship, Bendinger Crockett did
not have a duty to advise Borghetti of the 120-day appraisal action deadline.

3. Even assuming that an attorney-client relationship existed, Borghetti’s legal
malpractice claim fails because before he ever met with Bendinger Crockett, Borghetti
had retained attorney John Parsons to advise him of the critical appraisal deadlines, and
Borghetti had also been notified multiple times of the deadlines in the documents sent to
him by CPI. (R. 2051 at pp. 165, 178-193; 2119-2120; 2122-2127; 2129; 2131-2142;
2144-2145; 2171-2172; 2177-1279; 2181 at pp. 34, 40-41, 46-47; 2203-2204.)
Bendinger Crockett, therefore, had no duty to advise Borghetti about the 120-day
deadline of which he was clearly already aware, and a lawyer’s failure to advise a party

about something he already knows cannot be the proximate cause of damage.
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ARGUMENT

Point 1

THE FAIR VALUE OF CPI ON THE DATE OF THE ACQUISITION
WAS LESS THAN THE $80,880,000 LIQUIDATION PREFERENCE
AND THEREFORE BORGHETTI WAS NOT DAMAGED BY HIS
FAILURE TO FILE A DELAWARE APPRAISAL ACTION.

Borghetti’s sole claim for malpractice relates to missing the 120 day deadline for
filing an appraisal action in Delaware court. But Borghetti cannot prove his “case-
within-the-case” against Bendinger Crockett -- i.e., that he would have been successful
in an appraisal action had one been filed -- because the value of CPI on the date of the
Acquisition, even according to his own expert, was less than the $80,880,000 priority
interest held by preferred shareholders. (R. 2435 at pp. 10-12, 107-109, 146, 164, 174-
176.) Therefore, Borghetti cannot prove that the alleged failure to advise or preserve
appraisal rights caused him any damage and his legal malpractice claims fail as a matter
of law.

A. Borghetti must prove the “case-within-the-case.”

To prevail in a legal malpractice action a plaintiff must plead and prove a causal
connection between the breach of duty and the resulting injury to the client. See Harline
v. Barker, 912 P.2d 433, 439 (Utah 1996). To show the necessary causal connection
element, Borghetti must prove the “case-within-the-case,” that is, that he would have
prevailed in the underlying appraisal action had one been filed. See id. at 439-40. If
Borghetti would not have recovered damages in an appraisal action, his malpractice claim

against Bendinger Crockett fails as a matter of law: “Lack of any damages and direct
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causation is fatal to [any] malpractice claim.” Bennett v. Jones, Waldo, Holbrook &
McDonough, 70 P.3d 17, 28 (internal citation omitted, bracketed insert in original).
Whether Borghetti can prove the proximate cause element, i.e., the “case-within-
the-case,” is an issue that can be decided on summary judgment as a matter of law when
“the facts are so clear that reasonable persons could not disagree about the underlying
facts or about the application of a legal standard to the facts.” Harline, 912 P.2d at 439.

B. Delaware appraisal actions generally.

1. Purpose of Section 262.

Section 262 provides a procedure for obtaining a judicial determination of the fair
value of shareholdings in an acquired Delaware company. See Del. Code Ann. tit. 8, §
262. The appraisal proceeding is “intended to provide shareholders dissenting from a
merger on grounds of inadequacy of the offering price with a judicial determination of

the intrinsic worth (fair value) of their shareholdings.” Cede & Co. v. Technicolor, Inc.,

542 A.2d 1182, 1186 (Del. 1988) (Technicolor “I”). Because CPI was a Delaware

corporation, any shareholder - including Borghetti - who felt aggrieved by the

Acquisition had the right to file a petition for appraisal to determine the value of his or

her shares, and then obtain a judgment for the fair value of the stock. See generally, Del.
Code Ann. tit. 8, § 262.
2. To determine the fair value of shareholdings, the
entire company must first be valued as a going
concern.

The only litigable issue in a Delaware appraisal action is the fair value of the

dissenting stockholder’s shares in the company on the date of the merger. Cede & Co. v.
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Technicolor, Inc., 684 A.2d 289, 296 (Del. 1996) (Technicolor “IV”) (citing Technicolor

“I”, 542 A.2d at 1187). “Fair value is, by now, a jurisprudential concept that draws more

from judicial writings than from the appraisal statute itself.” Del. Open MRI Radiology

Assocs., P.A. v. Kessler, 898 A.2d 290, 310 (Del. Ch. 2006).

Delaware law requires that the fair value of an individual’s shares is determined
by first valuing the company as a whole as a going concern as of the date of the merger,
and then calculating the shareholder’s proportionate interest in the total value according
to their number of shares, rather than attempting to value the individual shareholdings.

See Cavalier Oil Corp. v. Harnett, 564 A.2d 1137, 1144 (Del. 1989) (“the dissenting

shareholder’s proportionate interest is determined only after the company as an entity has

been valued.”); Technicolor “IV”, 684 A.2d at 298 (“[T]he Court of Chancery’s task in

an appraisal proceeding is to value what has been taken from the shareholder, i.e., the
proportionate interest in the going concern. . . . Thus the company must first be valued as

an operating entity.”); LeBeau v. M.G. Corp., Inc., 1998 Del. Ch. LEXIS 9, 23 (“It is a

well-established principle of Delaware law that the objective of a section 262 appraisal is
to value the corporation itself, as distinguished from a fraction of its shares as they may

exist in the hands of a particular shareholder . . . .”) (emphasis in original and internal

citations and quotation marks omitted); Highfields Capital, Ltd. v. AXA Fin., Inc., 2007

Del. Ch. LEXIS 126, 19-20 (“In a section 262 appraisal proceeding, the court must
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determine the fair value of 100% of the corporation [and award] the dissenting
stockholder his proportionate share of that value”) (quotation and citations omitted). 2
3. The merger is assumed to be valid.

The court conducting the appraisal is required to assume the validity of the merger
and to simply value the dissenters’ equity ownership. Inquiries into corporate
wrongdoing, such as whether the Acquisition was valid, or whether the sale was in the
best interests of the shareholders are irrelevant. Economic damages flowing from
corporate wrongdoing in connection with an Acquisition are irrelevant in the context of a

statutory appraisal. See Technicolor “1”, 542 A.2d at 1189.

4. The company is valued based on the “operative reality.”
The fair value of the going concern includes future business prospects of the

company that are subject to proof at the time of the merger. But elements of future value

2 The factors to consider to determine the going concern’s fair value are
pronounced in Weinberger v. UOP, Inc., 457 A.2d 701, 713 (Del. 1983):

The basic concept of value under the appraisal statute is that the
stockholder is entitled to be paid for that which has been taken from him,
viz., his proportionate interest in a going concern. By value of the
stockholder’s proportionate interest in the corporate enterprise is meant the
true or intrinsic value of his stock which has been taken by the merger. In
determining what figure represents this true or intrinsic value, the appraiser
and the courts must take into consideration all factors and elements which
reasonably might enter into the fixing of value. Thus, market value, asset
value, dividends, earning prospects, the nature of the enterprise and any
other facts which were known or which could be ascertained as of the date
of merger and which throw any light on future prospects of the merged
corporation are not only pertinent to an inquiry as to the value of the
dissenting stockholders’ interest, but must be considered by the agency
fixing the value.
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that are speculative and not subject to proof cannot be considered. See Weinberger v.

UQP, Inc., 457 A.2d 701, 713 (Del. 1983). In other words, the court must consider the

“operative reality” of the company when making its fair value determination. See

Montgomery Cellular Holding Co., Inc. v. Dobler, 880 A.2d 206, 222 (Del. 2005).

Similarly, the court must further assume that “the dissenting shareholders would be
willing to maintain their investment position had the merger not occurred.” Technicolor
“IV”, 684 A.2d at 298.

C. Based on these principles of Delaware law, Borghetti would not
have prevailed in _an appraisal action because he has no evidence
establishing a value of CPI on the effective date of the Acquisition
in excess of the liquidation preference.

Borghetti would be entitled to an appraisal award only if the fair value of the
company on the effective date of the Acquisition (October 23, 2002) were to exceed
$80,880,000.00, which is the sum of the liquidation preference held by preferred
shareholders on that date. Borghetti has the burden of proving this fair value as part of
his prima facie “case-within-a-case” against Bendinger Crockett. He has failed to meet
this burden, for at least the following reasons.

1. Borghetti’s own damages expert, Professor Avner
Kalay, arrives at a value of CPI between $63,600,000
at the low end and $72,900,000 at the high end, both
less than the $80,880,00 liquidation preference.
Borghetti would not have recovered anything had he filed a Delaware appraisal
action, even using his own expert’s calculations. Kalay used the Black-Scholes method

and calculated a value for CPI of between $63,600,000 and $72,900,000. (R. 2235-2255;

2435 at pp. 10