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STATEMENT OF THE CASE
(Introduction)

This appeal is from the granting of a Motion for Summary Judgment in favor of
William Kurt Dobson (“Kurt”) on his claim that Cindy Delaughter Cooper (“Cindy”) had
defrauded him into entering a settlement of a hotly contested divorce action whereby Kurt
was to paid child support at a rate that was greater than the Utah Child Support Guidelines
(formerly Utah Code Ann. §78-45-1 et seq., currently codified as Utah Code Ann. § 78B-12-
101 et seq.). Inthe granting of the Motion the lower court set aside the Decree of Divorce
(except the dissolution of the marriage) and reopened the divorce action to reset child
support, allocate debt and allocate assets. The lower court concluded, on motion, that Cindy
had defrauded Kurt. However, no damages were awarded inasmuch as the lower court in
the Divorce Action could determine those damages, if any, and offset them against the
property award, if necessary and available. A copy of the lower court’s Memorandum
Decision is attached as Addendum “A” to the Brief of Appellant.

After a fifteen-year marriage Cindy and Kurt, while both were represented by legal
counsel, divorced in May 2004. In an independent action filed in 2005 Kurt claimed that
Cindy had made a statement in December 2003 about her health that defrauded Kurt to enter
a Settlement Agreement in late April 2004 and the entry of the Decree in May 2004. The

Settlement Agreement and the Decree of Divorce specifically stated that the child support

1

Since there was evidence that the child support was to compensate for Kurt’s lopsided
property allocation the Decree of Divorce was set aside to determine the amount of child
support that should be paid and the property distribution.

1



provided for was greater than what the standard guidelines for child support provided? and
was further specifically set forth as unmodifiable except for health concerns of Kurt. Kurt
and Cindy had agreed to the child support amount that would assure Cindy an amount of
money to provide to Cindy a property settlement since Kurt obtained a lopsided allocation
of the marital estate. Kurt brought the current action to set aside the child support provision
only and to leave the remaining portions of the Decree of Divorce (specifically the lopsided
property distribution) in force.

Kurt’s claim was made under a fraud theory. However, there are genuine issues of
material facts that should have precluded the lower court from granting a Motion for
Summary Judgment and entering a judgment in favor of Kurt. The facts, taken in a light
most favorable to Cindy, show that Kurt should not have been granted Summary Judgment
as a matter of law.

ARGUMENT
POINT 1: THE LOWER COURT ERRED AS A MATTER OF LAW WHEN
IT GRANTED SUMMARY JUDGMENT WHEN GENUINE
ISSUES OF MATERIAL FACT REMAINED TO BE DECIDED.

Kurt moved for summary judgment. Cindy, by affidavit and deposition, provided the
lower Court with verified specific, detailed and admissible statements of fact that

demonstrated numerous genuine issues of material fact. The lower Court, without a trial or

other evidentiary hearing, rendered summary judgment notwithstanding the numerous

2 The Utah child support guidelines (Utah Code Ann. §78-45-1 et seq.) Topped out
at a combined family income of $10,100.00\month. Kurt’s and Cindy’s combined income was
greater than that amount.



genuine issues of material fact. Consequently, by the application of basic rules of summary
judgment procedure the lower court’s entry of summary judgment was in error. Simply
stated, summary judgment is precluded “when a material fact is genuinely controverted.”
Heglar Ranch, Inc. v. Stillman, 619 P.2d 1390, 1391 (Utah 1980).

Kurt urged the lower court (and now this Court) not to believe the verified facts that
Cindy set forth in good faith. That urging was made at the wrong time. On a motion for
summary judgment it is not the judge’s role to choose which factual recitation to believe. To
the contrary, the lower court has the explicit duty to “liberally construe the facts and view

2

the evidence in a /ight most favorable to the party opposing the motion.” Oberhansly v.
Sprouse, 751 P.2d 1155, 1156 (Utah Ct. App. 1988) (emphasis added); see also Hamblin v.
City of Clearfield, 795 P.2d 1133, 1135 (Utah 1990). In other words, the lower court has to
believe, for the purposes of the motion for summary judgment, the facts presented by the
party opposing the motion for summary judgment. In this case, Cindy was the party opposing
the motion and the facts (and all inferences from those facts) that Cindy presented to the
court below are to be embraced by that lower court as true in ruling upon a motion for
summary judgment. Therefore, if there are conflicts in any material fact the motion for
summary judgment is to be denied. In this case the lower court failed to deny a motion for
summary judgment when a conflict in the testimony regarding material facts existed. The
ultimate determination of fact when the facts are in dispute is the trier of fact (in this case a

jury as requested by Kurt) and only after a trial — and never on a motion.

The Heglar Ranch court explained what it means to have a genuine issue of material



fact. See 619 P.2d at 1391. In Heglar Ranch, the appellant claimed that summary judgment
was inappropriate because there were factual disputes regarding a defense of duress. Id. at
1390-91. The Utah Supreme Court held that there was no genuinely controverted material
fact because even if the facts were taken as the appellant alleged the facts could not have
given rise to duress. Id. at 1391-92. Thus to find that there is no genuine issue of material
fact the court must find that even if the facts were as the appellant alleged there was no way
to establish the theory of liability or defense. See /d. at 1391. In further explaining this
standard the Utah Supreme Court explained that “[t]he issues of fact must be material to the
applicable rule of law” Norton v. Blackham, 669 P.2d 857, 859 (Utah 1983).

If the facts are as Cindy alleges them to be, it is clear that there are genuine disputes
regarding material facts that would have real application to the elements of fraud. The
elements of a fraud claim are set forth in the 1952 opinion of Pace v. Parrish, 247 P.2d 273
(Utah 1952), and are:

(1)  That a representation was made;

(2)  concerning a presently existing material fact;

(3)  which was false;

(4)  which the representor either (a) knew to be false, or (b) made recklessly,
knowing that he had insufficient knowledge upon which to base such
representation;

(5) for the purpose of inducing the other party to act upon it;

(6) that the other party, acting reasonably and in ignorance of its falsity;

(7)  did in fact rely upon it;



(8)  and was thereby induced to act;
(9)  tohis injury and damage.
Id. at2774-275. When the record is viewed in the light most favorable to Cindy, Kurt cannot
establish all of the nine requisite elements of fraud. For a detailed elaboration on why Kurt
fails to establish all of the elements of fraud when the facts are viewed in the light most
favorable to Cindy, see Point 3 in Br. of Appellant, at pages 26-50.
Kurt claims that many of the statements of fact made by Cindy are immaterial. See
Br. of Appellee 16—17. Kurt criticizes Cindy, arguing that she is still litigating a divorce and
not fraud. Kurt over simplifies these facts and this situation. The facts claimed to be
immaterial clearly apply to the elements of fraud or establish the context in which this
claimed fraud action has emerged from the initial divorce proceedings. The following are
the paragraphs from the Statement of Facts in the Brief of Appellant which Kurt claims to
be immaterial and an explanation why they are material to the elements of fraud:
> Paragraphs 3-4:  These paragraphs contain facts concerning the nature of
the action and the care that a party is required to take in relying on the other
party. That related to Elements 6 and 7.
[The facts contained in these paragraphs are the following: (1) Kurt was
represented by legal counsel; (2) the divorce was hostile and hotly contested;

(3) litigation was required on almost every aspect of the divorce; and (4) their
was mutual distrust between the parties. |

> Paragraphs 5-7:  The facts in this paragraph are material as to whether the
child support was in lieu of an equitable property distribution which relates to
Element 9.

[The facts contained in these paragraphs are the following: (1) Cindy asked for
$4,500.00 in child support each month so that she could remain a stay-at-home
mom and compensate for an unequal property division; (2) Kurt wanted to



keep the very valuable assets, i.e. expensive cars and business interests; (3)
statements made by Kurt which demonstrate that Kurt hid the value of the
assets from Cindy through out divorce proceedings; (4) the child support
amount was designated as child support so that it would not terminate upon
remarriage since it was in lieu of an equitable property distribution; and (5) the
respective values of property received by Kurt and Cindy in the property
distribution reflecting the inequitable distribution .]

Paragraph 8: The facts in this paragraph are material to Elements 7-8
because the facts provide an alternative motive for Kurt to settle quickly the
divorce proceedings outside of any potential representation that Cindy made.

[The facts contained in this paragraph are as follows: (1) Kurt expected a large
windfall to come shortly after the divorce was settled; (2) a quotation from
Kurt’s affidavit explaining that he expected to make a lot more in salary and
bonuses starting a month or two after the divorce was entered; and (3) Kurt
never told Cindy about this potential change in income. ]

Paragraph 9: The facts regarding Cindy’s health at the time she made
the representation to Kurt are material to Element 4 as to whether or not Cindy
knew the statements to be false, or made the statements recklessly.

[The facts contained in this paragraph are as follows: (1) A description of
Cindy’s medical maladies around and after the suspicious mole was removed
from her back; and (2) the timing of each of these medical maladies in relation
to her surgery and the alleged false representations. ]

Paragraph 10: This paragraph contains facts which explain the
circumstances under which Cindy believed to have melanoma and is material
to material to Element 4.

[The facts contained in this paragraph are as follows: (1) Cindy’s visit to Dr.
John Clayton, a cosmetic surgeon; (2) Timing of this visit with Kurt’s leaving
Cindy; (3) Kurt began treating Cindy and the children poorly after he started
dating a woman looking for a husband so she could stay in the United States;
(4) the emotional affect that Kurt’s leaving, starting dating, and poor treatment
had on Cindy; and (5) this emotional turmoil led to liposuction. ]

Paragraphs 16-22: These facts regarding Cindy’s physical and
emotional health, and the opinions of doctors at or around the time that
Cindy’s excisions of melanoma are material to Element 4, whether or not
Cindy knew the statements to be false, or made the statements recklessly.



[The facts contained in these paragraphs are as follows: (1) Cindy’s visit to an
emergency room for severe pain in her back shortly after treatment of the
mole; (2) Cindy’s kidney blockages; (3) surgery for kidney blockages; (4)
surgery shortly thereafter for a “wide excision of melanoma;” (5) Cindy
encouraged to return for further Kidney procedures; (6) statement of an
emergency room doctor to Cindy that Cindy’s health problems were likely
related to the melanoma; (7) statement of doctor that he was still worried that
there was still some melanoma present in her body; (8) Cindy was very scared
for her health; (9) Cindy’s background in nursing; (9) Cindy’s limited
exposure to melanoma; (10) Cindy’s grandmother died from melanoma years
previously; (11) Cindy’s understanding that if melanoma spread to other parts
of her body it was even more serious and dangerous; (12) Cindy concerned
that all the health problems at same time as finding out about melanoma made
her think that they were all connected; (13) the hasty signing of the affidavit
which claimed Cindy had stage 3 melanoma and surgery on her thyroid; (14)
Cindy’s poor handling of the stress caused by the melanoma, the other health
problems, and the divorce; (15) Cindy’s stress made her want the divorce over
with; (16) Cindy’s health began improving; (17) Cindy’s melanoma required
follow up visits to ensure the melanoma was not returning or spreading; (18)
Cindy was emotionally fragile from September 2003 to December 2003; (19)
Cindy lost a lot of weight unrelated to the liposuction surgery; (20) Cindy’s
hair began falling out; (21) Cindy’s complexion was yellow with dark circles
under her eyes; (22) Cindy’s menstrual cycles were irregular and resulted in
uncontrollable bleeding for longer periods of time then previously; (23) Cindy
went to the emergency room for pain on several occasions; (24) Cindy was
confined to bed for most of the time between September 2003 and December
2003; (25) divorce proceedings caused significant stress to Cindy from August
2003 to May 2004; (26) this stress complicated the kidney problems; and (27)
Cindy visited the hospital and clinics at least 38 times between August 2003
and May 2004.]

Paragraph 24: Kurt’s lack of concern for Cindy’s health at this time is
material to Elements 6 and 7 as to whether Kurt acted reasonably and in
ignorance of the statement’s falsity in relying upon the statement.

[The facts contained in this paragraph are as follows: (1) Kurt made little
contact with the children in the fall of 2003; and (2) Kurt showed no concern
for Cindy’s health. ]

Paragraphs 25-26: Cindy’s improving health between her
representation that she had cancer five moths earlier and the divorce settlement
are material to Elements 2 (whether the statement was of a present fact), 6 and



7 as to whether Kurt acted reasonably and in ignorance of the statement’s
falsity in relying upon the statement.

[The facts contained in these paragraphs are as follows: (1) Cindy’s health
began to improve in January 2004; (2) The health problems that remained after
January 2004 were episodes of kidney pain, migraine headaches, high blood
pressure and increased lipase levels; (3) conversations between Cindy and Kurt
that reflected that Cindy’s health was improving or that health was never
brought up; (4) Cindy never represented that she was going to die; and (5)
Cindy told Kurt that she was going to provide for herself and the kids for the
next twenty years. ]

Paragraph27: Kurt’s complete lack of curiosity regarding Cindy’s health
after her representation is material to the reasonableness of his ignorance to her
condition (Element 6).

[The facts contained in this paragraph are as follows: (1) There was not much
communication between Kurt and Cindy during divorce because the tenseness
of the divorce; (2) Kurt and Cindy’s limited conversations revolved around
Kurt’s girlfriend, Zivile; (3) Kurt never asked about Cindy’s health; (4) Kurt
never asked who Cindy’s doctor was or for doctor reports; (5) Kurt never
asked about Cindy’s progress in her treatments; (6) Kurt never offered to help
with the kids in the Fall of 2003 when Cindy was the sickest; and (7) in
November 2003 Kurt told Cindy that he hoped that she was sick and that she
would die.]

Paragraphs 28-29: Cindy’s lack of believing that she was going to die
is material to Elements 1 and 8 as to whether she made the representation that
Kurt claims he ultimately relied on that she about to die.

[The facts contained in this paragraph are as follows: (1) Cindy never thought
she was going to die; (2) Cindy never told anyone that she was going to die;
(3) Cindy’s legal counsel never represented to Kurt’s legal counsel that Cindy
was dying; and (4) Cindy’s legal counsel represented that Cindy would be
moving on with her life in Texas where she would be buying a home.]

Paragraph 30: The fact that Kurt and Cindy never discussed Cindy dying
is material to the reasonableness of Kurt’s ignorance to her condition (Element
6) and to Elements 1 and 8 as to whether she made the representation that Kurt
claims he ultimately relied on that she was about to die.

[The facts contained in this paragraph are as follows: (1) Kurt and Cindy never



had any conversations regarding Cindy’s death as Kurt alleges; (2) Kurt and
Cindy made no plans about an impending death as Kurt alleges; (3) Cindy
never told Kurt in December 2003 that Cindy had six months to live or that her
life was being shortened for any reason as Kurt alleges; (4) Cindy never told
Kurt that her cancer had spread to her liver and kidneys as Kurt alleges; and
(5) it took five months from late December 2003 to get the Decree of Divorce
agreed to and entered. ]

> Paragraphs 31-37: The lack of discussion of Cindy’s condition or
potential death is material to whether Kurt actually relied upon the
representation and whether the representation actually induced him to act
(Elements 7 and 8).

[The facts contained in these paragraphs are as follows: (1) Kurt’s legal
counsel never left any impression that Cindy’s health or medical condition had
any bearing on the settlement; (2) Kurt’s legal counsel never expressed
concern for Cindy’s health or any other indication that Kurt considered
Cindy’s condition a factor in the settlement of the case; (3) Kurt never
requested any further information regarding Cindy’s medical condition; (4)
Kurt never asked for or subpoenaed Cindy’s medical records, nor asked for
any waiver from Cindy regarding records; (5) Kurt did not ask for an
independent medical examination; (6) Kurt made it abundantly clear that he a
medical condition that could result in a stroke, but no mention of Cindy’s
condition showed up in the Decree of Divorce; (7) Kurt was anxious to have
the divorce entered so that he could remarry; (8) the settlement agreement in
negotiation, the Settlement Agreement signed by the parties and the Decree of
Divorce were all drafted by Kurt’s legal counsel; (9) divorce entered on May
25,2004; (10) Kurt had remarried within a week of the divorce being entered
before the end of May 2004; (11) Cindy remarried in July 2004; and (12)
pertinent sections of the Decree of Divorce are included. ]

As is clearly evident, there are many more material facts than Kurt would have this Court
consider. Kurt’s Brief has tried to make a complicated situation overly simplistic and to do
so Kurt has tried to discredit Cindy and the facts she asserts and has ignored many facts
which are material to this case.

Beyond Kurt’s attempt to devalue the facts, Kurt’s Brief continues using quotations

from cases to establish cursory and conclusory arguments. Kurt argues that “[a]llegations



of a pleading or factual conclusion of an affidavit are insufficient to raise a genuine issue of
fact” emphasizing the language “factual conclusion of an affidavit.” Winter v. Northwest
Pipeline Corp., 820 P.2d 916,919 (Utah 1991) (citing Trelogganv. Treloggan, 699 P.2d 747,
748 (Utah 1985) and Reagan Outdoor Advertising, Inc. v. Lundgren, 692 P.2d 776, 779
(Utah 1984)); see Br. of Appellee 15-16. Kurt does not elaborate on what the Utah Supreme
Court meant by “factual conclusion of an affidavit.” See Br. of Appellee 15-16.

However, Kurt uses thfs language (“factual conclusion of an affidavit™) to encourage
this Court to overlook and undervalue the “factual statements” of Cindy in her March 1, 2007
affidavit from which, as Kurt states, “one gets the impression Dr. Noyes was very concerned
about this ‘melanoma,’” and to value the statements in Cindy’s Dec. 2, 2006 deposition,
which when viewed in the light most favorable to Cindy are entirely consistent with Cindy’s
statement, contrary to what Kurt wants this Court to believe. Id. at 16; see also R. 323
(deposition of Cindy Cooper).

Kurt leads this Court to believe that this language (“factual conclusion of an
affidavit”) means that any “factual statement” in an affidavit is unreliable and unable to
create a genuine issue of fact. Br. of Appellee at 15-16. Such an interpretation is far from
what the Utah Supreme Court intended the language “factual conclusion of an affidavit” to
mean and is clearly not the law. Winter, by way of explaining this language, cites the Utah
Rule of Civil Procedure 56(e) which provides:

When a motion for summary judgment is made and supported as provided in

this rule, an adverse party may not rest upon the mere allegations or denials of

the pleadings, but the response, by affidavits or as otherwise provided in this
rule, must set forth specific facts showing that there is a genuine issue for trial.

10



Summary judgment, if appropriate, shall be entered against a party failing to
file such a response.

820 P.2d at 919 (emphasis added). This rule of procedure explains that in order to withstand
a motion for summary judgment, the opposing party must file an affidavit or other document
which sets for “specific facts” which will create a “genuine issue for trial.” Utah R. Civil P.
56(e). Cindy’s March 1, 2007 Affidavit was filed in direct compliance with this rule to
establish her characterization of the facts. Surely the Supreme Court could not have meant
that the facts asserted in an affidavit cannot be used to create a factual dispute since that is
the time-honored way to provide the facts to the Court from which disputes arise.

The Winter court criticized the statements in the opposing party’s affidavit by saying
that the statements were not of specific facts but conclusory factual statements. See Winter,
820 P.2d at 919. The language “factual conclusion of an affidavit” was not used by the court
to communicate that facts in an affidavits are insufficient to establish genuine issue of
material fact as Kurt argues, but the court used that language to condemn only conclusory
and unspecific factual conclusions in affidavits. Id. Treloggan further supports this
conclusion by explaining that an aftidavit needs to contain specific evidentiary facts to
create a genuine issue for trial to survive a motion for summary judgment. 699 P.2d at 748;
see also Reagan Outdoor Advertising, 692 P.2d at 779 (explaining that specific facts, not just
conclusions, are needed to create a genuine issue of material fact). The Treloggan court held
that the affidavits in that case were deficient in that they did not contain “evidentiary facts,
but merely reflect the affiant’s unsubstantiated opinions and conclusions.” 699 P.2d at 748.

Cindy’s affidavit, contrary to Kurt’s claims, is full of specific facts that are material

11



to the elements of the fraud claim. Moreover, the facts as alleged in Cindy’s affidavit are by
no means conclusory. The Court may wish to review the detailed “factual statements”
contained in the Affidavit of Cindy Cooper, dated March 1, 2007, and the Affidavit of
Frederick N. Greene, dated March 2, 2007, copies of which are attached hereto respectfully
as Addendum “A” and Addendum “B.” Also, for a detailed description of the application of
the facts viewed in the light most favorable to Cindy, see Point 3 of Brief of Appellant, pages
26-50. The fact that any single statement by Cindy may not be a specific fact is not fatal to
her case. Kurt has the burden to prove each one of the required elements of fraud, and Cindy
has to only dispute just one for a motion for summary judgment to fail. Cindy’s statements
are not “opinion” or “conclusory” statements, but specific facts that directly relate to her
defense to liability for fraud and are facts that she can and will testify to at trial. See
Addendum “A.” Likewise, Frederick N. Greene’s affidavit set forth detailed statements of
fact. See Addendum “B.”

Kurt also claims that Cindy’s facts fall into the arena of speculation citing Gildea v.
Guardian Title Co. of Utah. 970 P.2d 1265, 1270 (Utah 1998) (explaining that “speculation
falls short of creating a genuine issue of material fact”). Once again, Kurt fails to explain
the context in which the court made the statement cited. Gildea concerned the divulging of
confidential information regarding the relationship between the opposing party and a third
party. Id. at 1270. The party opposing summary judgment provided the conclusion, without
any further evidence, that the moving party must have divulged the opposing party’s

confidential information because the opposing party knew of the relationship. /d. The

12



holding in Gildea stands for the principle that speculation alone without specific evidentiary
facts to back up that theory is insufficient to create a genuine issue of material fact. See id.

Kurt claims that Cindy is being speculative regarding her claims in that her later
representations to Kurt that she was healthy and recovered “should have signaled” to Kurt
that she no longer had the cancer. The factual inference that what Cindy said “should have
signaled” something to Kurt was clearly supported by the facts and is clearly an inference
that can be made by the facts. Inferences that can be made from the facts are not speculation.
We cannot forget that all inferences from the facts must also be determined in favor of the
party opposing the motion for summary judgment. Orvis v. Johnson, 2007 UT 2,9 6, 177
P.3d 600 (explaining that in reviewing the grant or denial of a motion of summary judgment
“[a]n appellate court . . . views ‘the facts and all reasonable inferences drawn therefrom in
the light most favorable to the nonmoving party’”) (quoting Higgins v. Salt Lake County, 855
P.2d 231, 233 (Utah 1993)). Cindy discloses in detail every conversation when these
representations are made as specific and material evidence of the unreasonableness of Kurt’s
claimed reliance on Cindy’s past statement made months before the entering of the
Stipulation. See Br. of Appellant 1215, at 9 23-26.

Kurt also claims that Cindy’s factual observation that Kurt showed no concern for her
medical condition is speculation. Cindy also backs this observation by providing specific
evidence of all of Kurt and Cindy’s interactions which demonstrate Kurt’s lack of interest
in Cindy’s medical condition. See id. Surely, Cindy can testify as to what she observed and

what she saw was that Kurt failed to show concern for her. It is hard to see how Cindy’s eye
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witness observation is speculative.

Kurt similarly claims that it is somehow speculative to explain now the inaccuracies
in Cindy’s Dec. 31, 2003 affidavit occurred. This is not a matter of speculation made in bad
faith to manipulate the court as Kurt alleges, but a matter of explaining an inaccuracy made
by oversight. See Br. of Appellee 18 (discussing the remedies of filing a affidavit in bad
faith). Taking into account the severity of the stress and anxiety that Cindy was feeling at
that time, with her fragile health and fighting a heated and hostile divorce, such an oversight,
how-be-it regrettable, is at the least put in context of the time and place where it occurred.

Furthermore, Kurt claims that Cindy’s is engaging in “double-speak to obtain her
desired end result.” Br. of Appellee 19. Kurt argues that Cindy now criticizes Kurt for
showing no interest in her medical condition, which condition she tried to keep quiet from
Kurt. Id. The reality is Kurt knew about Cindy’s situation regardless of Cindy’s desire to
keep it from him — and Kurt showed no interest in Cindy. Cindy represented the complexity
of the situation in which she found herself — neck deep in a divorce, a representation to her
from a physician that she had a melanoma and a multitude of other health maladies. Those
health conditions slowly improved through the course of the original divorce proceedings.
Kurt, however, collapses the events of a significant period of time in a way to make it look

like Cindy is simply a liar, which is far from the truth.

* %k ok ok ok ok ok ok
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Under Section I of Kurt’s Brief, Kurt’s argument is laden with underdeveloped and
misconstrued legal arguments and filled with the oversimplification of a complicated factual
situation. There are clearly disputed issues of material facts in this case. Ultimately, these
disputed facts will need to be sorted out by a jury who can appropriately distinguish between
the opposing parties’ very different view of the facts, but at this point the facts must be
viewed in the light most favorable to Cindy.

POINT 2: KURT’S ARGUMENT REGARDING CLEAR AND

CONVINCING EVIDENCE ONLY REINFORCES THE FACT
THAT THERE WERE MATERIAL FACTS IN DISPUTE; FOR
THIS COURT TO ANALYZE WHETHER THE EVIDENCE IS
CLEAR AND CONVINCING PRESUPPOSES A FINDING OF
FACT WHICH IS INAPPROPRIATE IN A SUMMARY
JUDGMENT PROCEEDING.

Section II of Kurt’s Brief entirely misses the point of this appeal. In section II, Kurt
unfurls his argument that the evidence in the record is sufficient to establish by clear and
convincing evidence that Kurt establishes all of the elements of fraud. However, the purpose
of a summary judgment is to allow the disposition of a case when there have not been
evidentiary hearings or trial and, therefore, no finding of facts is needed. See Smith v. Four
Corners Mental Health Ctr., 2003 UT 23, §16 n.6, 70 P.3d 904 (citations omitted) (noting
that in summary judgment the court “does not resolve any factual disputes”). A

determination of whether the evidence is sufficient to meet clear and convincing burden is

only needed “to support a jury’s verdict or a district court’s ruling containing specific
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findings of fact.” /d. (citing Utah R. App. P. 24(a)(9) and Harding v. Bell, 2002 UT 108,
919, 57 P.3d 1093). The Smith court further explained that under this reasoning the
marshaling requirement for a sufficiency of the evidence challenge is unnecessary when a
summary judgment is in question. /d. Therefore, section II is unimportant with the exception
of proving that there are genuine disputes as to material facts which need to be sorted out by
a jury at trial. In this matter we do not get to a determination of whether the facts are
sufficient to support the judgment until the facts have been actually determined by the trier
of fact.

The entirety of section II of Kurt’s Brief is dedicated to pointing out the facts in the
light most favorable to Kurt. This is completely inapplicable to an appeal of a summary
judgment. In fact, it is simply a backwards analysis. Under summary judgment the
evidentiary standard views the facts in the light most favorable to the opposing party (in this
case Cindy), not whether there is clear and convincing evidence supporting the moving party
(in this case Kurt). Oberhansly, 751 P.2d at 1156. An argument that the evidence was clear
and convincing is of no consequence to us and is only applied after a jury verdict or bench
trial when the evidence can be weighted and determined by the trier of fact. See Smith, 2003
UT at 16 n.6.

The important and material disputed facts which are unveiled in section II of Kurt’s

Brief have been addressed in Point 1 above and in Point 3 of the Brief of Appellant.
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POINT 3: CINDY’S MARCH 1, 2007 AFFIDAVIT IS ENTIRELY
CONSISTENT WITH CINDY’S DEPOSITION AND WAS MADE
IN GOOD FAITHTO EXPLAIN THE FACTS AND SITUATION
WHICH LED TO THIS LITIGATION.

Cindy’s March 1, 2007 affidavit is not a sham affidavit as Kurt portrays it to be, but
was made in good faith to address and explain the situation which led to this litigation and
the Motion for Summary Judgment. Kurt urges this Court to view Cindy’s March 1, 2007
affidavit as suspect given Cindy’s deposition. Notwithstanding Kurt’s unsupported
protestations, Cindy’s deposition was entirely consistent with her March 1, 2007 affidavit.
One must remember that in a deposition the deponent only responds to the questions asked
and has no duty to provide information that is not requested by the questioner nor is the
deponent to respond to questions not asked. As such, depositions by their very nature are
limited by what the questioner wants to elicit. The deponent’s duty is to answer truthfully
the questions asked and none other. At the deposition the questioner failed to ask for lots of
information that is relevant to this matter. The March 1, 2007 affidavit further explains
Cindy’s Dec. 31, 2003 affidavit. See Br. of Appellee 29-30.

Kurt cites Harnicher v. University of Utah Medical Center to argue that Cindy cannot
raise an issue of fact with her most recent affidavit because (Kurt claims) it “contradicts her
deposition” and (Kurt claims) Cindy’s March 1, 2007 affidavit does not provide an adequate

explanation for the discrepancy. 962 P.2d 67, 71 (Utah 1998) (citing Webster v. Sill, 675

P.2d 1170, 1172-73 (Utah 1983) (explaining that “when a party takes a clear position in a
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deposition, that is not modified on cross-examination, he may not thereafter raise an issue
of fact by his own affidavit which contradicts his deposition, unless he can provide an
explanation of the discrepancy”). Harnicher dealt with a situation where the opposing
parties claimed that they had not received any physical harm (an essential element in their
claim for relief) in a deposition and then reversed their position and claimed that they did
have an injury in a subsequent affidavit. /d. The excuse given was that they were not the type
of people who were likely to go to a doctor. Id. The Harnicher court did not accept the
excuse that they were not the type of people to go to a doctor as an explanation for the
discrepancy. Id. The court reasoned that a dislike for going to the doctor does not explain
a denial that they had any physical harm in the deposition. /d.

Profoundly interestingly is that Kurt entirely fails to point this Court in the direction
of any discrepancy between the deposition and the March 1, 2007 affidavit. All that Kurt
alleges is that there was a contradiction. See Br. of Appellee 29-31. If Kurt wants to rely
upon some preclusion of the affidavit then he must surely be required to set forth the
discrepancy. He never has.’ There are no blatant discrepancies like in Harnicher between
the deposition and the March 1, 2007 affidavit. There are no statements that are entirely

inconsistent with each other. Furthermore, the facts as Cindy presented them in the

3

Kurt never raised this issue below and does so now only on appeal. Kurt never made a
motion to strike the Affidavit of Cindy Cooper or any part thereof and no ruling of the lower court
was ever made as to the admissibility of the Affidavit of Cindy Cooper..
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deposition and the March 1, 2007 affidavit are entirely consistent and help to explain each
other. Inshort, Cindy’s deposition does not contradict Cindy’s March 1, 2007 Affidavit and
both were reviewed by the court below.

The only discrepancy that exists is between the December 31, 2003 affidavit, the
deposition and the March 1, 2007 affidavit is the representation in the December 31, 2003
affidavit of Stage 3 melanoma and a confusion between Cindy’s medical problems on her
kidney or thyroid. The rule cited above provides no remedy for such a situation, and even
if the law is extended to this situation, the deposition and March 1, 2007 affidavit work
together to explain the conditions under which Cindy misspoke in the December 31, 2003
affidavit.

The explanation given regarding Cindy’s condition at the time is entirely reasonable
and very different from the explanation provided in Harnicher. A doctor told Cindy that she

had a melanoma.® Melanoma is cancer. Cindy had surgery on a kidney shortly thereafter.

4

Dr. Clayton told Cindy that he had found a suspicious mole, excised it and sent it for
evaluation. See R. 570, 9 15. Dr. Clayton informed Cindy that she would be dead within a year if
he had not found the mole and then referred Cindy to an oncologist. See id.

Dr. Noyes, the oncologist, provided a note on his stationary\prescription pad that said:
EXCUSED ABSENCE
R. Dirk Noyes, M.D.

324 Tenth Avenue, #249
Salt Lake City, UT 84103
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Cindy had additional and numerous serious and frightening health problems.” Coupled with

(801) 408-3555

Patient: Cindy Dobson

* ok %

/s/ _Dirk Noyes
Signature

Special Instructions:

[Hand Written] Maybe be extended due to recovery times. Pt.
[patient] is to have surgery on the 27" of October. She will be unable
to attend court. Pt. [patient] is having a wide excision of melanoma.

Cindy read the note and understood it to mean that she had melanoma since that is what Dr. Noyes
said that it was. R. 323; 570-71, 916; 617. A photocopy of Dr. Noyes’ note is attached as
Addendum “C” in Br. of Appellant.

: In the midst of the divorce proceedings Cindy began experiencing some

health concerns. Cindy’s initial medical concerns evidenced themselves in June 2003 but
most evidence of illness was after having cosmetic surgery where a suspicious mole was
found. As things progressed Cindy experienced the following:

> Pain through Cindy’s back area (June 2003 through the present);
currently Cindy has a spot near Cindy’s kidney that constantly
remains in pain

> Nausea and Vomiting (began in September 2003 and continued,
getting worse, through December and then declined through March
2004)

> Urinating blood (starting August 2003 and intermittently in

November 2003, February 2004 and occasionally to this day)

> Hair falling out (starting in August 2003 through December 2003)
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a heated and hostile divorce proceeding, Cindy was an emotional wreck. That provides a
much more compelling explanation of any possible discrepancy than the one in Harnicher
where the explanation was based on the parties’ dislike of going to the doctor.

Kurt’s conclusory argument that there are discrepancies between the deposition and
March 1, 2007 affidavit fail as being completely unsupported. Kurt fails to meet his burden
to discredit the March 1, 2007 affidavit. The March 1, 2007 affidavit is vital and important
in providing a complete and consistent picture with that provided in the deposition.

Kurt in this section revisits the issue that the factual statements of an affidavit need
to be more than opinions and conclusions. Webster, 675 P.2d at 1172. This issue is

addressed fully above in Point 1 of this Reply Brief.

> Abnormal Menstrual Cycles; excessive bleeding for weeks or no
menstrual period at all (excessive bleeding starting August 2003
through December2003\January 2004 then menstrual stopped. Cindy
has yet to experience a menstrual period.

> Excessive weight loss; Cindy lost 50 pounds including the maximum
of 10 pounds lost from the liposuction (beginning August 2003
through January 2004)

> Anxiety and Depression; Cindy could not sleep, was lethargic and

weak; could not keep food down; had dark circles under Cindy’s
eyes (starting in August 2003 through December 2003; presently
have intermittent episodes)

R.322;325;332; 569, 9 13.
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POINT4: KURTFAILSENTIRELY TO DISPUTE THE LEGAL ISSUE OF
WHETHER STATES OF MIND CAN BE DECIDED ON
SUMMARY JUDGMENT.
As explained thoroughly in Point 2 of Brief of Appellant, it is inappropriate for a
Judge to determine state of mind in a summary judgment proceeding. See Br. of Appellant
25-26. Kurt does not dispute this, but confirms that the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>