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I.0 T2 SURRINIT CONINRT

OF TIE GTATT NF UTAH

“pISTE A, DITKIYN, *
Plaintif€f and *
Annallant,

*

Vs, Cas=2 llo. 14588

*

PRESTON'S THCORPORATID and

™D INDUSTRIAL CHOMMISSINN NF *

TN,

*
D2fandants and
2z2snond=2nts, *

RBRICT NFT ROSPONDENT

STATCHENT OF NATURIT OF TIZ CAST

Th=2 ~»»nallant is aon2aling from an order of the Industrial
Cormnission denving comp2nsation to Aooellant, undar Workmen's
Comnansation Provisions of tha Utah Coda Annotated.

PELIET SOUGHT OM APPEAL

Aopellant s=2aks a ravarsal of the ordar of the Industrial

Cormission and a d=tarmination 0f disabilitv suffared by

Appel-
lant. rasvondant rasists thes ravarsal.
STATIDMENT OF TALCTS
The Claimant and app=llant was a 23 vear old famale emoloyad
v

1

- -
th2 Da2fandant, Praston’'s Inc

., own2rs and ooarators of a cafa
1 LOqS'ﬂmsp/‘mU{t{ﬁﬁS‘.i/. Ouirrsy fepw Lapsary Yuedding foy digitigétian proviged py'he kystigeie of Musdque ang Likyeyy fhyiees
Library Services and Technology Act, administered by the Utah State Library.
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Grevhound Bus D2pot for th=2 Logan Utah ar=a.

The Preston's Inc. first acquired Dick's Cafa2 and Gr2avhound
Bus Depot on Dacember 14, 1973, and th=2 Plaintiff-Appellant was z
employea at that tima. Workmen's Comp=nsation Insuranc= was not
obtained by the Corporation at ths tim=2 through an ovarsicht
of management. (Tr. 80)

On November 20th of 1974, the Claimant filed a Claim Zor Co-
pensation alleging that on September 19, 1974, she sustainad an
injury that occurrad “ovar a o=2riod of tinme o€ vrorking, causad
lifting fraight." On January 31, 1974, the Claimant filad an
Amended Apvlication for a hearinag allaging that sh2 sustainad an
injury on Saptambar 28, 1974, which "occurrad from lifting fraic
(File) The Defandant answ2rad th2 Complaint danving =sach allaga
tion of the claim.

Tha evidanca introduced by th2 Avovlicant is to tha e
on or about the 23th dav of August, 1974, Apolicant first statx
that she noticad the pain. (Tr. 1l1l).

She states as follows:

Q. All right. Did you incur an injurv of anv kind that
while employed?

A. I can't ba sur2. I do remambar th2 nain, and I rapamd¥
limping.'

0. You can't be sura of what?

A. That it was August 28th. It could hava baan tha dav ©

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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_3_ .

Through various cuestions, her attornsy was able to quide her
into testifving that she felt pain, which radiated down the back
of har leg while working. (Tr.13)

Tha accidant was nevar reportad as such to the management, and
therefore, an investigation of the allagad accidant was never made
by the managama2nt. The Clairmant workad without interruption, the
day of the claimed accident and continuously thereafter until she
was terminated in D2camber. (Tr. 14) The Claimant first saw a phy-
sician conc2rning ha2r allaged accident on Sepntambar 5, 1974, saek-
ing aid for a blood clot and a cold and as an incidantal matter
asked th= doctor to check her lag. Th2 doctor diagnosed the prob-
lem as an “=2arly disc.” (Tr. 16) Still the Applicant coqtinued
to work for the corporation until December 19, 1974.

The cross sxanination of the Applicant brought out inconsis-
tencies of tha Applicant's position in this case that shs sustained
an injury on August 28th.

Applicant stat2s that ths Corporation has her daily employ-
nant racords, but sha than concedes that sh2 wrote daily hours
vworkad in a book and then dastroved them herself. There was no
racord of ths Applicant working on the dav in question. (Tr. 21)
li2r only ratort to the dastruction of tha records was that if the
Corporation thought that tha racords w2rs so important, they should

lave told har so.

Applicant clainms that she mada no comolaints of back pains

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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prior to the alleged date of the injurv S=ptember 19%th or
September 23th or August 28th. (Tr. 27) Aftar much discussion,
Applicant finally admitted to th2 Refares that she had back pains
from lifting many months prior to the allag=d injury. (Tr. 53)
Her coworkers and her witnesses substantiated her admission
as to prior back pains. (Tr.64) “lothing s=2rious.(Tr.53). Th=2
back aches I could tol=arate,......... vut on Ban Gay..... {Tr.55).
The applicant worked a total of 55 hours the week of the allacad
injurv and the following wzeks, sha2 workad 41 and 59 hours r=2so:u:

The Applicant admittad that she made a false statament
of her weight to an insurance companv for the purnose of obtain-
ing insurancs. She reported her wa2ight at 150 1bs. inst2ad of
the actual 190 lbs. The company pronotly da2ni=d coverag=a.
The Applicant has b22n grosslv overwaight all har life notwith-
standing advice of physicians to lose weight both before and
after this claimad injarv. (Tr.35).

The Applicant's testimony of the accident its=21f creatss
a picture of confusion.

(Tr. 12)

Q. Did vyou incur an injury of any kind that day whil=
employed.

A. I can't be sure. I do ramembar tha pain and ramemb2r
linping.

After further promoting, she statad that sha2 "was 1ifting
freight and I did notice pain.” But she went to tha doctor fof

2 VLA DIy [ ey alinel AR S i aindse Mpest ang Hlaoey Symas A130 -
Library Services and Technology Act, administered by the Utah State Library.
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_5_
know the dat2 of the injury. (Tr.29). She can't remember what
sha was doinag at th2 tim2 of ths injury, but she lifted fraight
both bafore and after the claimed injury.(Tr. 29 & 30) The Ap-
nlicant can't remesrbar lifting any varticular item of freight, or
where she was, othar than at work. (Tr.47 & 48). The Apolicant
doas ramembar that she f211 down the stairs at her home in Novem-
bar following the claimed injury and before the notice was filed
with the Industrial Commission. Her nhysician substantiates her
admission s:ta*ing that sh2 sustaina2d , “an acutes flaxion again.”
(Tr. 34 & 35). Sh2 us=2d crutches after this fall. (Tr. 68)

ilzathar liardvy, a witnass for th= Applicant, testified that
she did not know of tha claimed injury although they worked to-
gather dailv hefore and aftear tha data of the claimed injury un-
till the Aonlicant want to Doctor Hirst. Sha did mention the fact
of a nain in her leg and that she was limoing "about a week after
I returnad from a trio homa to California the first of August.”
(Tr.67)

Patrick ii. Praston, tha Prasidsnt of the Dafendant's Corporation,
testified that h2 had naver rac2ivad notice from the Applicant of a
time and a placa of th2 accidant. Ha further testified that the
Corvoration had no racords to show that th2 Applicant had worked
™2 date claired 5v aar, although sha did work that wesk. He test-
iZi2@ on savaral occasions having conversations with ‘'rs. Pitkin
foncarning har weight and ovostura.

Or. Hirst's ramsort indicates that th2 ons2t of pain spanned a

D2r iQ@)(}/@(f‘m/}}\jbgéﬂl LI)I%IML’\‘A(&’A_g}/g/i;,/"%lwiq,y?gl/[f lfggl%\éﬁ(i{n"({)La/g\z[xfgé)é.w/eﬁidéﬁq/‘r Services
U Library 3 U/‘\uu.\*am?’lﬂkﬁnuloﬁ‘ Act,"administered by the Utah State Library.
Machine-generated OCR, may contain errors.



_6_.

A later fall at the hom= caus=d an acuta fl2xion and than
surgery was racommanded for Mrs. PitXin.

Tha Petitioner now seeks to charge h=ar injuries to D=af=ndant
as an industrial "accident”.

ARGUMIEUT
ISSUC . 1

THE ITDUSTRIAL COMMISSION DID lOT ACT ARBITRARILY I CONSID-

ERING TIT TESTIMONICLS OF THE VITNESSECS.

The apn=allant states in her priz=f that th2re2 is substantial
creditible and uncontradicted evida2nce in th2 record that the
Plaintiff sust&ined a compensible industrial accidant.

It is the law as announc=2d by this Court in many casas that
the Industrial Cormission mav not act arbitrary or capriciously
in making findings concarning whathar or not an injurv falls with

in prevue of th

[

statuta. Zaxker vs. Industrial Cornission, 17

Utah 24 141, 403 P,

12

1 £13. Howavar, on tha other hand, tha Indy
-

trial Commission acts as a findar of facts and are the sol=2 judg#

of the credibility of thes witnessa2s to weaigh th2 avidanca th2

facts and th2ir decision is final if thare is anv substantial 2vi

dence to sustain it. See Chief Consolidated 'lining Co. vs. Indus

trial Commission 70 Utah 33, 260 P. 24 277, Board of Education

of Salt Laks Citv vs. Industrial Commission 23 i"tah 356, 27 P.

2@ 805, whara the Court said that on a conflict of matarial and

competant evidance justifving finding for 2ithar vartv th=2 d=2cis~

made by th2 Commission will not b2 disturbad and in such cases:
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

cradibility ofripneio itdaleoeahMkiras et Spelbys. 1iyan by thaif

Machine-generated OCR, may contain errors.

23
c?



-7 -

nony is one of fact for tha Comnission. See also Park Utah Consoli-

dated Minas vs. Industrial Comnmission 84 Utah, 481 P. 24 979, Joan-

son vs. Industrial Commission 86 Utah 261, 42 P. 24 996, where tha

Court said "YTher= tha Commission has made its findings and conclu-
sions and denied comoensation, it is not for tha Court to disturb
them, unlass it aovears from th2 record that the Commission has
disregarded competent eviderrce, substantial in character, and un-
contradicted without r=asonable basis therefore.”

The Commission having Zound as an ultimate fact that the Ap-
olicant did not suffar any injurv bv accidant arising out of or
in the course of har =2mplovment and there b2ing evidence in the
racord from which the Commission could have found =ither affirm-
ativaly or n=a2gatively upon the ultimate issus of fact, this Court
may not disturb the finding of the Commission.

In this case, th= racords show that the Avpellant for some
pariod of time bprior to tha alleg2d injury suffered from back-
aches which appearad to be a common complaint among the employvees
and that the Appellant was as dascribad bv her physician, as a "mod-
2rately obesa woman waighing 190 1bs., and prone to poor posture."
further reviewing the evidenca with respect to the relation to the
back problam caused from an industrial accidant, the Appellant
at various times in the hearing, stated as follows:

Q. All right. Did vou incur an injury of anv kind that date

“ile employad?

- 2
Q ‘S/m/i.D)Qz[ DS, DAty ['2”;13/;11/'@[3%/[/15;'(1@/);/l/%ﬂ)ﬁ/)/‘gmwl by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Q. Did you tell him at that tim2 you wara injured?

A. Yes. I told him I was going to the doctor. (Tr. 41)

At an employee's party, the App=allant claims she gave notics
to the owners. (Tr. 42)

Q. All right. When did you t=1l som2body about vour injury
and who did you ta2l1l1?

A. For one, we had an emolovea2s varty on September 5th. Pat
was there, so was his wifs, and the manager. I told him then that
Dr. Hirst said T had a ruotured disc.(Tr. 41 5 42)

Q. Did you at that tims tell anybody about the accidant, or
the injury?

A. Yes. I told Earl before I was going to the doctor. Axi
whan I come back, I told him what th2 doctor said about m2 not b2
ing able to life fre=ight anvrmorz. (Tr. 42)

Q. Yow did you =var notifv !r. Praston of th=a time and the
place of that accidan%t? Tha Zat2 and th2 tim2?

A. HNo, I didn't. Bacaus=2 at the tim= I didn’'t think it was
my back. (Tr. 46)

' Q. I don't care about Dr. St=2le. I'm saving did vou ev
tell Halverson, at the time of the accidant: "I hurt my back at
such a date, on the time and place."?

A. o, I didn't. ot right a%t the tima, no.(Tr. 46)

Q. And vou hav=2 naver da2scribed to this H2aring cxaminer ¥

time of day, what vou wares doing, or anvthing els=2, hava you?

A o {Tr. 46 AT o i . . . -
Sponsored by the S.JT Quinitéy Faw Library. Fuhding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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)
Q
.
=4

can't ramember. !ost of the businass down there is

fraight.

0. So you don't rem=mber what you ware doing at the time, or

tha plac=a?

A. I was working.

0. But vou don't ramembaer where you wer= working?

. A. I was working on Greyvhound.

back?

that

hoils

Q. All right. You say that vou felt the pain in you back?
A. Uh-huh.

N. "hat ware you doing at the time you f21t this pain in your

A. Lifting freight.

Q. iMhat freight?

A. I can't ramember what freight.

Q. How much did it weigh?

A. I can't remember that either. I can't remember one piace
I did pick up, because we wera doing that constantly.

Q. So what you're testifying--What your testimony really

down to is that it isn't like where you cut your finger at

a specific time, and you say: "I cut ny finéer in the kitchen pre-

paring lunch."? Your tastimonv is that at some tims during this

period of time vou wer= lifting fr=ight, and you hurt your back:;

is that right?

vain?

A. Yes. (Tr. 47-48)

m T L) — — o —~ . .
Y onsored Ba2EEQuinneP O Yiotdy. ERIN2TMRRTi-dWn RRvidtid M he Tilis by "RELead EBates
Library Services and Technology Act, administered by the Utah State Library.
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THE WITNESS: Oh, I can't really b2 sura. DBut lik=2 if 1I'g
like sit down, go over to the countar top and sit down, and than:
get up, I couldn't hardly walk. It was really bad.

THE REFEREE: Do you ramembar what vou were doing? That is
what time of dav, and what you might have been doing, whan you
first felt this pain?

THE WITNESS: Oh, I really don't know. I was working tan
hours on the day shift at the time, and I really can't ramambar
lifting up ona certain thing and doing it.

THE REFEREZ: MNow in th2 year or so bafors, while vou were
handling the freight, did you evar have any problams at all from
that?

THE WITNESS: 1lo.

THE REFEREL: o back aches?

THE WITNESS: 0Oh, we all did once in awhile. We'd have-----
Oh, you know. I Zon't know. =2 would just got tired from doin¢
it. Evelyn had had back problems. (Tr. 50& 51)

At that juncture, the witnass admitted for the first time t¥
she had had prior back problems. This was followed by examinatiof
at Tr. 54.

Q. So the facts ara that vou did havea som= back problams,
aven though you callad it a back ache, prior to the tima of this
injury? 1Isn't that right?

A. Yas, I'd get little small back achzs. I think avarybod

does once in a while.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Sh2 statzd as follows:

Q. Yow in Jun2 and July of 1974, had vou evar heard emploveas
complain about their backs?

A. "2 all comnlain=2d4 a little bit.

Q. Including ¥Xriste than, I take it?

A. Sura. U2 would all fe21 pratty bzat at the end of tha
shift, after lifting fraight. (Tr. 63)

0. All right. ow in the month of Auqust, did Kriste as

1

far as vou hnow, chang2 anv of har habits as far as working dur-
ing that period of tima?

A. o. Y2 would all be working pretty long shifts during

0. Do ou racall anvthing that she spacificallv said to vou

during that —onth?

Q. Ccncarning her back I m=2an?

A. Yot until aft2r sh2 had talked to Dr. Hirst.

0. I s22. So that was th2 first time that you heard any-
thing concarning har back, was vhen shes talked to Dr. Hirst?

A. 77211, w2 had discussad l=2g pain, but we didn't know it

“as aer bacx. (Tr

RN

3 % 59)

The aviizance furthar shows that although Miss Hardy noticed
the Appallan< lirning, at no tim2 did th=2 oon2llant sp2ak to Ha2a-
taar Hardy that sh=2 hurt h2r back working.

Q. Th2n sha 2idn't sav 312 hurt it working, did she?

A i s P Am et it r1as yar b 1 . . . y
S/)un.\?)‘rgl‘h\* the 532 gfrj‘tmlm:l(/\\“i1/7l‘r1? d/l(/l;[grf()/‘ fgrﬁum)n#)g)\*/ﬂ?)[ﬁﬁ; the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Q. She didn't sav sh2 hurt it at homa2 than?

A. UNo.

0. Sha gave you no explanation of wh2r2 this vain came fror,
as far as the injurv, or the sourcs of tha injurv?

A. No.

Q. When did sha first tell vou that sh2 hurt it wvorking?

A. She never really did.

Q. So this is the first time you have aver hzard that this
injury occurring as a rasult of emoloyment at Dick's Cafza than?

A. lio. Because after she had gon2 to th2 doctor, and thay
had dacided that it was h2ar back, and it could bs fronm li<ting
fraight. Sh= hadn't b=22n doing anv other str=2nuous activitv, or
lifting anything, so-~-{Tr. 67)

Relating to the subsa2aquant fall sustainad by th2 Aoop2llant
the following au2stions wara ensu=4d:

Q. Did oz alsn s=2 it aftar? { The limp)

A. After shes f=211?

Q. Yes.
: A. Sha was on crutchas for awhiles aftar sha £211.

Q. On crutchas did sha worlk?

A, Yes

Q. She continu=d to work even after that?

A. Yes.

Q. Did vou evar s22 her on crutchas prior to th;t fall?

A. No.

Sponsored by the S.4 Quigney Law Library 'L//u/[/l%/ilr 4/'011:‘:(11/0/1 provided by the Institute of Museum and Library Services
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A. At her avartnent. (Tr. 68)

Th2 point of tha entire tastimony is that notwithstanding a
claimed injurv bv the Aposallant, the further question comes up
wh2ther or not the2 claimad injurv was sustained as a result of an
industrial accidant and weighing the evidence as the Commission
had the obligation to do, it apn=ars that thare is a lack of crad-
ible avidance showing an industrial accident as required by the
statute. A possible injury, vyes. An industrial accident, no. The
Industrial Zommiszsion 30 found and their findings should b= sus-
tainad by this Court. A back injury in an industrial accident sit-
vation is similar to another well known offense in a criminal sit-
uvation. It is easy to allege and most difficult to disprove.

ISSUL II

APPELLANT'S FAILURE TO PROMPTLY REPORT THE IMJURY DOES BAR
COMPENSATION.

Saction 35-1-99 U.C.A. Th2 State said when an employ=e claim-
ing to hava suffared an injury in the service of the employer, fails
to give notica2 of the accidant and injury incurrad and the nature
bf tha same within 48 hours or fails to report for medical treat-
ment within said time, the compensation provided shall ba reduced
by 15%. ilotice of the actions is not given within one year from
th2 date of the accident, the right of comoensation shall be barred.
Such is tha law.

Defandant's point in raising th2 qu2stion of notice is not
Wnther or not tha action should bes barrad, but as collateral
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occurred as allzged by the Apoa2llant. Th2 testirony of tha Plaip-
tiff is to tha effect that shs gave notice within fiva (5) days
of the accident to the employer. Howevar, a car=ful reading of
her language indicates that sh2 complainad of a bad back during
this period of time, but none of har testimony spacifi=d whan,
where, and tha causation of th2 claimasd injurv. C2artainlv, unis:
any constructicn, a convarsation by an employe2 to har emplovar
stating that she had a back injury does not fall within th2 praw:
of notice, particularly in viaw of this individual, who was a
modarately obese woman, weighing 190 lbs., poor nostur=, stand-
ing 5'6" high and wvho had comnlain=d during th=2 cours=2 of har 27
ploymant of baci: aches.

ISSUT III

THE IMDUSTRIAL COMMISSINN DID UOT LRROR I ~INDING TIAT ASa
YMATTTR OF LAY THLT APPLICANT DID IOT SUSTAIN AN INDUSTRIAL DNJIY
BY ACCIDENT IN THZ COURSE OF I!ED EMPLOYMENT.

The Apolicant in har initial filing of a claim with the in-
dustrial Commission statad that sh2 had sustainsd an injury whi¢
‘occurred, "Over a period of time of working, causead bv 1ifting
fraight.” Two things ars significant in this statement. (1) The
statemant ovar a variod of tim2, which not2s not an industrial
accidant, but tha2 fact that th2 claimant dus to har ovarweight
condition, voor oosturz, orior medical problams, ovartaxad ths >
ility of her podv to withstand th2 onrassuras and thus, ovar anr

ter of time rupturasd a di in her back. (2) The origination
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0f this »hras=2, 'lifting fr2iqght" was not as a result of tha injury,
but a5 a rasult of a convarsation with a physician.
Q. Then sh= didn't say she hurt is working, did she?
A. lio. V=2 didn't know it was her back?
0. She didn't sav she hurt it a homs then?
Al o,

Q. She gave

<

ou no explanation of where this pain came from,
as far as th= injurv, or sourcz of injury?

AL o,

0. nen did she first t=ll vou that she hurt it working?

A. Sh2 n=2var reallvy did.

Q0. So thils is thz2 first tim2 ydu have sver heard that this
injury occurrad as a rasult of employment at Dick's Cafe than?

A, Ylo. DB2cause2 after she had gone to the doctor, and they
had dacidad that it was her back, and it could be from 1lifting
tha freight. Sha2 hadn't b2en doing any othar strenuous activity,
or lifting anvthing, so---

Q. Sn= had a child, didn't sha?

A. Yas. 3ut lifting 30 or 40 pounds is nothing compared to
the fraight vou're lifting in the freight room.

Q. Ara vou awaras that she had a fall--

A, Yas,
Q. ---Aown some stairs?
A. Yas. That was quit2 awhil2 after shz had already be2n

to the doctor. Tr. 67)
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Pintar vs. Industrial Commission of Utah 14 Utah 24 276, 33

P. 2d 414, where Plaintiff identified two separate injurias to
his back doing mine work, was hospitalized for four davs, and
again hurt his back bacausa a drilling machine pushed hin against
the wall for which he received madical attention, but continued
to work. The Industrial Cormission refusad to grant an award
of compensation.

The case indicates that there was credible evidence uvon whic
aithear an award or danial of award could b2 nradicatad, and thars-
fore, the Court said, "It is, thear=fore, a pra-r=aquisits to compar
sation that his disability b= shown as a rasult, not as a gradual
davelopment becausa of the naturz or condition of his worik, but
from an identifiabla accidant or accidents in th2 cours=a oI ths
amplovment. Thare b2ing substantial avidencsa to suovvport tha Con-
mission's findin= %5 th2 conktrarv, no hasis exists umon which tdis
Court could rule that it's dznial of comoensatién was caoricious
or arbitrary accordingly, it's order is affirmad." A second cas?

pertinent to this ingquiry is the case of Rasidzntial ani Commarc:

Construction Comvanv vs. Eskelson, fil=d Daczmber, 1974, as il-

ing No. in this Court 13230. Again, this Conrt statead that "Th2
earing exaniner and the Comnission concludad that Eskzalson nad
suffered an accidental injury and was =ntitl22 to comr2nsation
Ceeeeeaeea....." DPlaintiff has failsd to show that th2 Cormiss¥
was arbitrary or capricious and w2 ar=2 in th=2 ominion that the &

22

ciszion of tha Cormission was abas2d umon cradiblas avidanc2. S
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22 Utah 24 393, 454 p. 24 283, whara the Court said, "For ought
w2 know fronm this record, th2re may have b2an any numbar of rea-
sons why th2 rumtur2 occurrad wh2n and whera it did. Based upon
circumstancas cguit2 foreign to tha Claimant's emplovment. 1In
othar words, th2r2 1s comolate absense of compatent proof hera
to show anv finding with raspact to the2 cause of the ructurs
saved by guess work. In other words, the Claimant has not met
th2 burden of proving an accident in the courszs of the emplov-
m2nt that causz2d th2 injurvy of which ha comnlains, which burden
is his.  Commansation was d2ni2d and that the view was upheld by
this Court.

Thz2 Ann2llant facas two oroblams in this case:

1. Assuring for har banafit that there is, in fact, an in-
jury to her back she must first prova an accident.

2. That tha accident occurred during ths course of her em-
oloymant.

Coupled with thasa two problems, is the problem of her cred-~
ibility., Sha liad to an insurance company concerning her weight
for purposas of bacoming insurad and the trial transcript is
raol=at with inconsistencies and alterations and chang2s in her
tastimony. Tha2 Dafandant ralies haavily on the case of Bakaxr wvs.

Industrial Comrission praviouslv citad in this brief, in which the

s2cratarv claimed the back injurv from working.
ar tastimonv was to the 29fact that she was filing papars in

the bottom drawer of a filing cabinat and sha felt a suddan sharp
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pain in her laft hio and l2g as she stoonad down or rais=d up.
Hence, an idantifiable injurv during ths cours2 of her =rployran:
Sh=z consulted a physician and har testinon was sabstantiatad by
four friends and a completelv disintzrast2d waitrass. Tha Court
said citing othar cases, ‘As authoritv to supnmort th=2 principls
that we affirm the Commission on contradictorv =vidanca, if thars:
is substantial compatant evidancea to sustain it, but otharwiss,

whare there is uncontrovertad avidencz2 support=2 by corraboratin

and thare is no good reason to believe ther= is n2rjury cr incr
ibility, in which lattar =vant any attack %har2cn ~ust at lzast
b= supportad by tha record and by accurate findings of fact. It
is difficult to disagra= with the Cornission but w2 baliava and
hold that here we have such a cas2, in which w2 rust disagrasa wiv
th2 Commission on th2 record and on nrincinla.” Thea cas=2 citead
by the Defandant do2s not and cannot parallal this case for thas
raasons:

1. This cas= does not involva substantial competant eviden

2. This case does not involva uncontrovsrted evidanca.

3. This case does not hava corraborating =vidanca.

Therefora, the holding of the Baxk2r cas2 was upon a fact st
uation, wholly different from th2 cas= nrasantad bafor=2 tha Coul*
at this tima. The Court is éiracted to tha tastimonv of Heathd
Hardy. Commancing at pag= 52 of th2 Transcriot, whara 1Lt apped’:

that lieather Hardv is an apvarent friand of the Appallant, who

wOTrit2 ths oracad claimed injury,
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nlain oZ »acli ach2s wvhile working long shifts during tha summer.
That Vristz navar sm2cifically said anything to her concarning her
claimad injury. But she did notice the Appellant limping and sha
would sit down and couldn't stand straight after sitting awhile.
Ther2 vas no clainm of the injury during emplovmesnt. There also was
no claim 29 th=2 injury occurring at home nor an exolanation whera

th2 pmain cama from.(Tr. 67) Until the Appellant want to the doc-

tor, 'Thav d=acidad that it was h2r back and it could be from lift-
Ing Sraiznt
Thz refz2ra2s cuastions the witness concerning this point and

th2 w7itn=2ss statad that after tha Appellant want to the doctor,
thav thought she had a crushad disc and sha orobably acauirad it
by tha fraight.(Tr. 71) Such testimony saparatas this casa from
the Bak2r cass and nmakes tha Baker case stand apart from the fact
situation of this casa.
COWCLUSTION

Th2 Industrial Commission has, as r2aquired by statute, heard
at least a nortion of tha case of the Appellant, has had the oppor-
tunitv to confront the witnassas, observe thair demeanor, observe
»2rsonally th2ir tastimony, and has had occasion to revisw the test-
imony and tha conflicts contained ther=in. It has had occasion to
“2igh the testirmoni2s of the nmartias as it ralates to the finding
0f an indurs causa bv an accid=ant during th=2 course of employment.

D . .
-2 I‘Sﬁrﬁ@ﬁe’[ﬁb\ @w](jim/@\ﬁ(/\lﬂ/ﬁﬁ—‘\f@/ﬂ@?}i‘ (/EQ;Uz{P;XFﬁJEL%m/%M/}c@ﬁ«m&%/’.x#.&%&)@%ﬂ%uFQ;m%F}PW sucl
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



_20_
an accident during employmant and on the othar hand, th2 record da
monstrates the absans=2 of such accidant during ths coursz of en-
ployment, notwithstanding, an awpparant injurv. Tha Cormission
made a finding basa2d upon the evidance, which finding can b2 sup-
stantiated by the reacord. The Supr=2me Court's role is not as a
finder of fact, but as a d=2termin=r as to whather or not th2 Con-
nission has correctly aopliad the law to tha facts found. In this
case, it appears that th2 Commission =2lactad to disragard cer-
tain testimonv given by the witnass, as b2ing substantial crad-
ible and competant and =2l2ctad to viaw otha2r =2vilanca ~ivan bv
Apv=llant and treat that 2videnc2 as substantial, cralibla and
competent and thar2 is no abus2 of discration bv tha2 Industrial
Commission in =leacting that cours=2 of conduct. This Court in

the Baker cas=2 cstatad

PR
c

5 r2luctanc2 to disagr=22 with tha Com-
mission and onlv Jdid so, uoon a finding that th2 racord was bar-

r2n of anv cradibla =2vidance to suodnort thz2 Comrission's findine.

-

w
0]

This Court has said many times that wharz2 th2 2vilanc2 is conilicy

(y

ing as whether or not thera was an accidant during tha course of
<mployment, tha Supreme Court will not intarfzr2 with th2 judgrant
of the Industrial Commission.

Respectfullv submittad this > Qav of

1976, which is uncontradictad.

—

v . s
P /[ { C 7 ’ - . /
-7 Ga2orgz2 "l. Praston
-

Attornav for
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I her2bv cartify that I mailad eleven (1l1) copbies of tha
forzgoing brizf of respondant to the Utah Suprem2 Court of Utah,

tyo (2) conizes to tha Industrial Cormission of Utah, and two
(2) copi=s to Gordon J. Low, Attorn2y for Plaintiff, this 5th
N\
day of Augqust, 1976. / \
' 1
' !
T TS

Gegrge V. Praston
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