Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (1965 -)

1976

Merlin Dansie v. Murray City Corporation : Brief of
Defendant-Appellant

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.]law.byu.edu/uofu_sc2
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.

Merrill G. Hansen; Attorney for Appellant;

George H. Searle; Attorney for Respondent;

Recommended Citation

Brief of Appellant, Dansie v. Murray City Corp., No. 14592 (Utah Supreme Court, 1976).
https://digitalcommons.law.byu.edu/uofu_sc2/355

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme

Court Briefs (1965 -) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F355&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F355&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F355&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F355&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2/355?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F355&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

IN THE SUPREME COURT OF THE STATE OF UTAH '

MERLIN DANSIE, . SN AR

Plaintiff and
Respondent,

vs. Case No. 1‘5’2 L “&

MURRAY CITY CORPORATION,
a municipal corporation,

Defendant and
Appellant,

BRIEF OF DEFENDANT - APPELLANT.
MURRAY CITY CORPORATION

An Appeal From An Injunctive Orde« Entered. .
In The Third Judicial District Court,

In And For The County of Salt Lake, State of Utah

The Honorable Marcelus. K. Snow, Judge
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IN THE SUPREME COURT OF THE STATE OF UTAH

MERLIN DANSIE,

Plaintiff and
Respondent,

Tve T Case No. 14592
MURRAY CITY CORPORATION,
a municipal corporation,

Defendant and
Appellant.

BRIEF OF DEFENDANT - APPELLANT

MURRAY CITY CORPORATION

NATURE OF CASE

This is an action initiated by Merlin Dansie for
an order restraining Murray City from enforcing its build-
ing height restriction ordinances as concerning a storage
shed Plaintiff was constructing on his residential property.

DISPOSITION IN LOWER COURT

The case was tried to the Court. Plaintiff's -
Respondent's petition of an extraordinary writ was granted.
RELIEF SOUGHY ON_APPEAL
Delfendant - Appellant seeks a reversal of Honorable
Harcelus K. Snow's Order granting Respondent's petition for

a restraining order.
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STATEMENT OF FACTS

Plaintifif, Merlin Dansie, resides at 5864 South

-
o)
6]

157 West, Murray, Utah. He is in the contracting business
and operates an office in his home at such address under
a ''"ome occupation' status. On January 21, 1976, Plaintiff

applicé to the Murray City Engineering Department for a build-

ing peiT.lt to construct a ''storage shed", and "accessory

o
(=]

vnder the ordinances, in the rear yard area of his

Plaintiff submitted a sketch showing horizontal
onlv. Said dimensions showed that the proposed

&' % 19'4". Dansie paid his fee and
permit for such accessory building. At
that tivwe, Plaintiff asked an employee of the Engineering
Departrent, Mr.o Lorin Siwmper, what the building height re-
quircrencs vore for the residential zone in which Plaintiff's
propercy wis located.  Simper indicated that he belicved that

the ordinances woald allow a building height of thirty-five

Loneie rcod construction of the storage shed to
an w.fivd Ted toigkht of anproziaately 16 feet, which was then
' otheo. Cve hisher then the main building, the
house, T wre. then bronsr to the attention of the City officials
that the Lelidios wos unusunlly high.  Upon investigation
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it w2z dlscovered that the building was in fact, higher than

Ordinance No. 4004-15

P
No tueilding which 1s accessory to a one-family,
tyo-f I three-fanmily or four-family dwell-
in i erccted to a height greater than
o or twenty feet, except in no case
3 exceed the height of the main
t £ such accessory building
2 ¥ than the eave line of the
os shall the pitch exceed the
D of the main building.

Tre Civw, on Moreh 16, 1576, notified Dansie of the

vicistion ond insivacied him to cease construction and to

brin: <be Toil into Dansie then petitioned the
Distrios Cours Iov & crder against the City. The
Cit TeEEn Tl T Simper explaining his
limic.ric-= oI o zoning raviers, his unaware-

Noees o5 Gell-sanos e L7015 @t tho tine he talked to Dansie,

ani TT. civiurstonces surrounding said conversation. City
Ero -y Ime-los Tl ed his Affidavit stating
Mro S0~ SRR EY: ressect to the enter-
pr - T ooie s Crlinancos statcd that Sirper had,
i 70 - 3 L .
- 7w . s ¢l i Smow, Dimtvict Julze, granted
plo o Sle s ie s Tinfo0 laarn fvon enforcing
L - ' Loia The City herewith Appeals.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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ARGUMENT

POINT 1

THE CITY IS NOT BOUND BY REFRESENTATIONS OF ITS EMPLOYEES

OR AGENTS TO THIRD PERSONS WHERE SUCH STATEMENTS ARE CONTRARY
TO CITY ORDINANCE AND WHICH ARE MADE IN EXCESS OF SAID
IIPLOYEES AUTHORITY.

The great weight of authority holds that a municipal
corporation is not bound by acts or statements of its officers
or agcenis, made in excess of their authority, even where a
third party has relied thercon to his detriment.

The general rule, followed inm all but a handful of
exceptional cases, is that a nunicipal body is not estopped
or bound hy unauthovrized acts or staterents of its officers
or cnp]oyces,l Utah followed this position in a 1944 casez
which does not appear to have been overturned or modified.
Even in cases wherce the City official may have committed
substantial error causing cxtensive damage to the person
attenmtiog to invoke it, the Courts have been constrained
to aoply the doctrine of estoppel. The case of 154 Last

City of Long Beach, 350 NYS 2d

Poct fovevne Corporation v,

974 (1973) was such a cose and the Court there stated that

"whevre a oonicipal worlier dmproperly applies a city law, and
] 3 Meguillan jfunicipal Corporations, 3rd E4., §12.126a.

Alao see 6 AVLLR. Und 960,

2. letvy ot 21 vs bLorg, 106 U524, 150 P2nd 776 (1944).
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someone reclies upon that application, the law does not
become a nullity; the employee action does.' 1In another

case the Court held that conduct . . . as individuals,
however harsh and unjust its affect . . . cannot be used to
prejudice or destroy the rights of the public to require
enforcement of valid laws and ordinances as written."3
The recognized exception to the general rule is

commonly referred to as the '"Illinois Rule. This exception

was the result of a case decided by the Illinois Court.a
There, the Plaintiff had installed gas storage tanks and
pumps in reliance upon a permit issued by the City. The City
waited over seven months before notifying Plaintiff that
there was an ordinance violation and the permit should not
have been issued in the first instance.

1n our case the permit was properly issued and as soon
as 1t was evident that Dansic was constructing his storage
shed too high he was notified. At that point, the evidence
pointcd out, all Dansic needed to do to comply with the law
was to remove approximately three courses of block, as the
roof had not been installed.

Courts have recognized the so-called '"Illinois Rule”

but refused to apply it bocause circumstances were not severe

3. City of S Antonio v, Humble 0il & Refining Co.
VoS 7d o8 (I930) _
Lo Citices Service 0il Co. vs. Cit of DeQPlalneq
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enough to warraut a deviation from the long established general
rule.

The Court in State ex rel Darker v. Town of Stevens-

ville, 523 P2d 1388, analyzed thc two positions and compared
the requirements for the application of each before holding that
estoppel did not apply. The Courts must be extremely cautious
in applying estoppel against a governmental entity, especially
vhere it is functioning in its governmental, rather than
proprietary capacity.6 It is true that Courts have granted
exceptions to the general rule, but only in cases where it

. .. . 7
was necessary to prevent 'manifest injustice."

Ho such
circumstances are present in the case at hand. Also, in our
casc, to grant cstoppel would interfere with governmental
function, of the orderly and consistent application of zoning

. . . . . . 8
regulations, which is one of the criteria to be considered.

Even in Tllinois, the home of the rule of exception,

the Court has considered the so-called '"Illinois Rule'' applicable

only under extraordinary cases and has refused to grant

cstoppel.g

H. Cer of tuchins vs. Prasifka, 450 SW 2d 835 (Texas 1970)

Staic ex rol Nat'l Bank of Tacoma v. City of Tacoma,

16 6 P. 06

State v. Tortleweslt ﬂto Cu., 182 P2d 643.
6. Hgtxonnl|1nﬂ ' i [ Tacoma v. Statc Department
ol .lllu;\l rees 85 Wash. 2d SZI 539 . 2d 854.
7. 28 Am Jur 2d Estoppel and Waiver §128, 129.
Y. Sum“‘.
9. Lmlll cworel Ane x7banAﬁ13}onnl Bauk & Trust Co. of
Chicho ve. Swmitn, 10 TIT App. 2d 354, 249 W.E. 24 ¢
Canley w0 (v of Chicago, 18 I11 App 3d 248, 309 N.E. ¢
6537 ey . '
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It is clear that the City employee who gave respondent
the misinformation concerning building height requirements

was acting beyond his authority. It is generally held that

estoppel will not be applied where the officials

on whose conduct or acts it is sought to be predicated,

lllo

acted wholly beyond their power and authority. It is

further stated that 'no estoppel can grow out of dealings with

municipal officers of limited authority in respect of matters

as to which such authority has been exceeded.”ll

10, 28 Aw. Jur, 2d Estoppel and Waiver §122.
11, Supea § 130 Cities Scrvice 0il Co. wvs. City of
Pos Platnes, 20TV 287057, 170 Ve, 2d 605, 608.
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ARGUINT

POINT T1I

A PERSON DEALING WITH A CITY HAS A DUTY TO INQUIRE AS TO
THE EXNTENT OF THE AUTHORITY OF THE CITY AGENT OR EMPLOYEE WITH
WHOM SUCH PERSON IS DEALING.

1"

It is generally conceded that all who contract
with a municipal corporation are charged with notice of the
extent of its powers and of the powzrs of the municipal

of ficers aud apents with whom they contract ."12

In the QﬁﬂlSZ_EEEEIB the Court ruled that "anyone dealing
with a governuental body takes the risk of having accurately
ascertined that he who purports to act for it stays within

w4 phere was absolutely no

the bounds of his authority.
¢vidence that respondent inquired of Simper as to his duties

or authority.

17, 10 MeQuillin tunicipal Corporvations, §29.02
See also §37.103)

13, Canlev va. City ot Chicago, Supra. .
. t — e s IR T e - -~

T4, Chicapo v Spith, 110 LI, App. 2d 354, 249 N.E. 2d 23
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CONCLUSTON

It is respectfully submitted that estoppel was
improperly invoked under the facts and circumstances of
this case. The order of the District Court should be re-

versed.

Respectfully submitged,

MERRILL G. HANSEN
Murray City Attorney

Attorney for Appellant
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