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I UE SUPREME TNAURT
NF THFE STATE NOF 1JTATL

IR INLSM Jdba CIRTLSOT SHERT

"“m"xT‘,
Plaintif€ and Pespondent,
VS,

PICHARD TIANTTS dba RTICIIARD WATTS

)
)
)
)
)
)
) Case ilo. 14956
)
TONISTROCTINT COMPAIY and LU CARVTR,)
)
NDefendants and Aopellant. )
)

SOATTMTT AR THR UATTIRT OF THE CASE
™His 1s Aan action to recover on an oral contract
for nerfarmance o€ work in construction of a federal building.
NISPNSITIN'! I'T LOWLER COURT
™1is case was tried hefore a jury. Judgment was
aranted for Plaintiff, here Pespondent, in the amount of $1,678.18
without interest or attorney fees,
RULINGE SOGT™ A1 APPREATL
rmpellant.s seek a reversal of the judament and a
tismicsal of the Complaint as stating no cause ot action.

ns

sts should be avarded to Appellant.
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STATEMENT NF THE FACTS

In 1969, Appellant, Richard watts, as general contractor,
accepted a contract to construct a building in Logan, "Jtah, known
as the Togan Armory Building. To complete that construction, a
bid was accepted from Leon Carver, doing business as TLeon Carver
Heating and Plumbing Company, to do the plumbing and heating
sub-contract work in the amount of $55,000.00.

Aappellant required the above named subcontractor tn
furnish a list of all subcontractors and suppliers used by him
because Appellant upon advise of his honding companv, was
concerned ahout Carver's financial ability. (Tr. 41-42)

Kirk MNelson, Respondent, was not on the list submitted.

Then in Augqust, 1969, Carver filed bankruptcv. Respondent did
not file any lien against Appellant's bond or avail himself of
any relief afforded by law to sunpliers.

Appellant made payments for services and materials
to those subcontractors from Carver's list as the work was
completed until May, 1970. At that time he received a bill
from Respondent made payable from Leon Carver and himself,

Upon receipt of the bill Appellant, through his secretarv,

Dawn Nraney, contacted varinus subcontractors and suppliers

of Leon Carver and found numerous other small bills incurred

by Carver witnout Appellant's knowledge. By May, 1970, Appellant
had paid Carver for almost all the work done, including the

|
duct work in aquestion, and there was insufficient monev retaln®
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ry Appellant to pay the additional bills claimed on the part

nft Pesnondent,

On "tav 4, 1974, an action was riled by Respondent

against "ppellant and Leon Tarver for the depbt in question.

nt trial, Responrient presented evidence that sometime in December,

1469, he had a conversation with Anpellant, Appellant agreed

+n be responsible for this work, therehy creating an oral contract

between the two partins,
ARGIMRT

T. THE CVIDIICE, AS A CIATTER NOF T,

IS TNSUFFICENT
T SUPPORT THT TURY

VERDTT™ FOR RESPONDENT,

Apnellant realizes the Aifficult task involved in

apnealing a jury verdict against him, ‘onceding this fact,

the undersiqgned assures the Court that this appeal is taken

with utmost seriousness for two reasons., First, in considering

the testimonv, tne documentary evidence, and the inferences

reasonablv lrawn therefrom, it 1s apparent that the verdict

1s not soonortced b the facts,  Secondls, the eftect of such

a verdlcr s

“¢ nlace such 1 heavy liability upon a adeneral

ontractor 0s *o ave 1t impnssible to nrotect himself in his

Aoqlings witn subeantractors and suopliers. To avoid such

blatant injnstico, apoellant feels compellea to present the

CAse ko the Caart o review tne facts and applicable law as

ser fortn herein,
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Significantly, the only testimony to substantiate

Respondent's claim is the testimony of his relative, John Henrvy

Bott, and his own testimony. On page 6 of the trial record,

Respondent contends that a conversation was held.

Q.

Nid you have a conversation at that time with Mr,
Watts?

Yes, I did.

Could vou tell us who was present at the time

this conversation took place?

There was Mr. Watts, Mr, Carver, ™Mr. Bott and myself !
And could you tell us, if anything, what was said !
during this conversation if you recall? ’
Yes. The conversation was that I did not bid the
job, I didn't give Mr. Carver a bid on the job,

and that I knew tor a fact that Mr. Carver l
was in fainancial trouble and that I coul«d not do

the job for him. ;
Okay. And could vou tell us what the conversatim,/
was between you and Mr, Watts and Mr. Carver at |
this time? i
Yes, I told Mr. Watts that if I Aid the work I I
would have to be Adoing it for haim, that 1 didn't
feel that Mr, rCarver could pay for it.

And could you tell us, if anything, what Mr., Watts

said to this? ‘
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- "y

N 'r. Watts told me that he was paying all the bills
and to get busy and get the job done and he would
see that it was paid for.

7y nis own admission, there was no agreerd upon price for the job,

7. Nrav, tlow vou saild At this time there was nn

wrilitten <contract ever drawn up or even tendered on
Vour part or written notice at all to Mr, Watts
abont what 1t was going to cost to Ao the sheet
metal work?

. 'm. T indicated to him that I hadn't seen the plans
nrior to this conversation, and I, of course,
couldan't aive him the price at that time.

. mnd was there any discussion at all about what
the nrice was qgning to he?

A, T “doan't think so, no. (Tr. 16, L. 11-20)

“urtner, Resnonden='s actions were not consistent with his claims.

. And vou were qoina to be tied in with Mr. Carver,
isn't that correct: vou wanted to protect vourself
in *nis Job?

A, [ wanted to protect mvself.

7. anct still, vou did not write any written notice or
letter at all confirmina any agreement as to what
vou nnderstond the agreement with Mr, Watts woulrd be?

A, e, ‘'r, Watts, nromised to nav, and that was enough
Cor o ome,

0. St 1s how vou recall the conversation?

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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This testimony is corroborated only by Bott, who,
upon direct examination, testified that he could remember only
a part of the conversation which took place among Watts, Carver,
and Nelson at the Armory in December, 1969,

). 0Okay, just relate what "r. Watts said.

A. Mr, Watts stated that he would pay the billing nf

the time and material, and that's the only thing tnat !

remember of it, sir.

N. Was anything else said during this conversation that

you can recall?

A. Mo, sir,

(). Where you present subsequently on anv occasions whii

Mr. "lelson was doing work on this Armorv?

A. MNo. (Tr. 18, 1. 18-28)

It is indeed curious that the only words he could
remember from that day constitute the only corrohorative eviden:
offered by Respondent in the instant case. Leon “Tarver, the
only other party to the conversation never heard Apnellant
promise to pay Respondent for work done., Iis account was that
a conversation hegan and he left subsequentiy. ("r. 21) w

Appellant, while acknowledqging that there conld have
been conversations nf a general nature, rtenies that he was
advised that Kirk rlelson was working with “arver, that he ~ver
assumed responsibility for any debt incurred by virk 'lelsnn
and denies anv conversation to that effect. (Tr. 139,40) n
fact, Appellant was not even aware that Pespondent was nn tne

SpRPed b Y e AP PRIATE Andin foWatituon hoNS ROl Lo Miommatlpray Sficae ©
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in *ay, 1970, with a bill in hand, for materials and services.

Tr. 39, 1. 2427)

n perusal of the record demnnstrates that Appellant,
on the advice nf nils bonding company, +took extra precautions
“o protect the company from subcontractors who would not pay
“heir bills. TI'nr example, the express nurpose of Appellant's
“ermilring £he 1temized statements set forth as Fxhihits o,
¢ and 'in, 8 was to determine with whom Nefendant Carver was
lealing. (Tr. 42) A~cording to the procedure, sappellants
~nmpanv would then have a pmermanent record of varties involved.
s, after Respondent came to his office in May, 1:79 anpellant
directrd his secretary to investigate any further outs+tanding
»11ls and nreoare a list of such bills incurred bv Tarver.
re 37) This list ~onfirms the very susplcions expressed
mvothe bonding anmnanv, (Defendant's Exhibit #11) Such diligence
an tonellant 's part as shown v the raecord should not have
“een rewarded with a judament requiring him to pav again for
vor'® comnleted and already rnaid for by appellant.

Another nrecaution taken by Appellant in the general
TNurse »f hiusiness is reagunirinag any subcontractor to sign a
subcontract sarcement when the company ~nters into such a relation
snin, (mr. Ay, 1. 1) N redirect v My, Norius in reference
‘oonrior lealings, hnpellant testified that on A previous occasion

“espondent hal -lone jeneral sheet metal and mechanical work for

“opellant o ander A caigned written snhcontract agreement, T
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is difficult to invent reasons why Apnellant would not havea

had Respondent sign a similar agreement if there had, in “an+

heen one at all., 'lo reasons are offered nv Pespondent.

Documentaryv evidence is in complete sunnort nf “nmallq-er

nosition also. The Court will note that the two invoices dnsigni.-

Moo 2, dated Marsh 7, 1970,

as Plaintiff’'s Txhibits 'lo. 1 and

and Mavy 16, 1970, consecutively, are hoth male nut tno Leon Carusr

the former even being sent to his address in Rriagham “1tv, “+ak,

with wrespondent's alleqgation of an nara

It is totallw inconsistent
|

contract ir. December, 1969, that he shonld wait un+til “Mav, 19/r,

to bill ~npelliant, especiallv since he nad hillel Lenn Carver

alone in March of 1970, Further, Respondent ad mnre than

ample opportunity to nrotect himself either 1) hy reanirina a i

written contract, <) by sending direct hillinqgs +n ‘Jakts

as the work progressed, or 3) bv filina action on a Yond as

provided by U1, 0. n, This litigation was also tiled acgainaes ''r,

Carver as a ro-~defendant.

Clearlv, the preponderance of the ~vidense 15 against

the existence »f anvy oral agreement. A Aallow sonpon tent w0 wi |

|
four years to file on an nral contract which, 1€ it ooisred ar
P

aLl, was only in Resnondent's imagination, 15 Fo placoe g

burden on a enntractor to guard aqainst unfoun-el claims o

payment, In affect, the verdict nf the lower Jourt jary, oot

being hased on substantial eavidence, contravenes the ery |

intentinn of the law's nraterence for writtoen adgrooments --=

to discouraqe parties from entering into vagne oy npentoroeanl?
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5

oral aarcenents in which owners, contrantnars anel subcontractors
are ansure of their obligations.  Since the constructinn industrv
15 not well served by oallowinag such injustice to qo uncnecked,
the —erdiat smonld bhr nverturned and dudament of the lower ourk
Do revarsed,

T, THT I a0t SADRIITTLY PRESTITND THE LAY

SO rmy T TSTRITTITION NI0, A NN I R RnT™

AT PANT A PISPAYILTIT,

Instrustion ‘1o, 3 nlaces the burden o° nrnoving the
frontence € oy aontract anon the Plaintiff - vPesnondent,

Trostanes the fallnwing as elements whaich mas- e proved for

Cogsnondent to nresail: ) that there was a direct oral ~nntract
mevely Plaint1f9 - Pognondent was erinloved by Anpellant and

ran thiat an Aagaresment £ guarantee mavment in the event of
larver's def€yalt mast Le in o writina inless the nromise to
DA owas made as nart »f nhie nriainal emnlovment contract.
Posnon lont oroved neithor of these elements as demonstrated
ot Tact ¢ gnherant 1l ~vidience £o ostablish an oral contract

At ali, “ocear1ing ba the record, Tnstruction Clo. 4 reads in part:

e +he +Hrarh nf +tho allegation 1s nroved hy

Trat oanlees
1 orenon erance of the evidence, vou shatl find the
S Mot by o B rage,

Y tarn "srenon lorance of the ~vidence means such

e L g whien aeiohed inn vhat onposed to it, has
e et farse, ant Trom which 1t resnlts rhat
o iy or b fire af eruth lies therein, ("r. A1)

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
)



The function of this Instruction, as in any Instructir-:
on burden of proof, is to tell the jury how it should weigh the

evidence. In re Richard's Fstate, 5 1. 24 106, 297 P, 24 542, =

{1956). It is then "the Auty of the jury to be governed pv the
instructions and when given they become the law of the case, :

whether right or wrong." Price v. Sinnett, 460 P. 24 837,840

(Nev,, 1969).
The Instruction 'lo. 4 is correct on authoritv of

Alvarado v, Tucker, 2 U, 24 16,268 P_.2d 986 (1954) and Burnett

v. Reyes, 118 Cal, App. 2d Supp. 878,256 p.24 91, 93. A "nrenc™
ance" means "The greater weight of the evidence, or as sometimes’
stated, such deqgree of proof that the areater probability of tr:
lies herein.” Alvarado, supra, at 988. However, it was clearl

not followed by the jurv in light of the substantial testimoni:.

and documentary evidence in favor not of Respondent, but in fav

of Appellant as outlined ahbove. See Point T,

IT!L. NESPITE A SRNERAL RELUCTANCE ™0 DO SO, THR

LOWER COURT TRRED IN 40T OVERTURNTIG THIL "MRNDICT A5

BEING A MISCARRIAGL OF JUSTICTE.

After a caretul reading of the evidence presented, it
is apparent that the jury verdict 1s not supported by the facts
and 1is strictly a sympathetic verdict rendered on a 2/4 basis
for Respondent, To the contrary, there is substantial ewviden®
to support Appellant's denial of the alleged nral contract.

"A jury may not conjecture or speculate, but must have substan
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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~vu1dence noon which ko base a verdict.” Andersen v *l1ixon,

139 P,24 216, 220 (Ltah, 1943). See also Reynolas v. Strahie

123 ~al. App. 716, 13 P.24 690 (1933). unt even the outer
bounds nf reason atford room to Aetermine that the evidence
T1s~ssed anove is 1n substantial support of an oral contract as
atlnand by “aspandent,

There 1s around for overturning a jury verdict such
2s this "when 1t 1s nlainly apparent that the jury has abused its
wreroaatives by refusing to accept uncontroverted credible avidence
or otherwise ignoring or misapplyina proven facts or estabiished

taw," Tand -, Pnillips Petroleum “o., 351 P.2d 952,955 ("Jtah,

1960) and cases ~ited therein. In this case, there 1s not even
egqually strona evidence in support of Responaent's claim from
which the jurv ~could have round as it aid. Tlearly the jury
tannre-d sunstantial evidence %o the ‘detriment of Anpellant and
the verdicn ghninll have been nyerturned as a gross miscarriage
DY o1astine
CrylmTrs1nd

“hat «he avidence hvoa nrepoanderance is required for a
verdiicr o ynoa siwvil o case 1s correctly stated and given to the jury
1o Irstraction ln, o, A“1thounagh under a Auty to adhere to such
'Iormares af law, the jury 1n this case clearly disregarded its

Aavddare vear oy presonderance or substantial sufficiency ot evidence
Loorhe a1 o f (va reriint,
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The preponderance of evidence does not show an agreemen
was made between Appellant Richard Watts, and Respondent Xirk
Nelson in December, 1969, but reflects instead a self-serving
declaration by rRespondent and a relative that he wanted to he
paid for work completed in the absence of any agreement with
Appellant. Respondent aid not even attempt to prntect himself
through any written agreement, periodic payment schedule, or
lien rights as provided by taw. To allow Respondent to wait
four years to file on an oral contract, the existence of which
is not supported by the evidence, places a burden on the general
contractor far in excess of what the law imposes. For the
protection or all parties involved and for those similarly
situated, the judgment of the lower Court should he reversed
and the Complaint dismissed as stating no cause of action with
Appellant awarded his costs.

Respectfully submitted tnis 20th day of August '

1976,

1

. Yy
ttoyney for appellant
175 Fast First ‘lorth
Logan, Tltan 84321
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[ hereby certify tnat [ mailea aleven (11) copies
n€ tne foreqoing brier of Appellant to the Utah Supreme Court
nf "tah, two (2) copies tn pPlaintiff - Respondent's attorney,
Dale ', Yorius, P. O. Box 165, Brigham City, "Ttah 84302, this

U™ day of , 1976,

S
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