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IN THE UTAH SUPREME COURT

MARY ANN LUCERO
DIPOMA,

Plaintiff, Appellant

and Respondent,

Vs. Case No. 2000466-SC
Priority No. 12

BRIAN McPHIE and DOES I
through 20, WHOSE TRUE NAMES
ARE UNKNOWN,

Defendant, Appellee

and Petitioner.

BRIEF OF RESPONDENT
ISSUES PRESENTED

1. Was the Utah Court of Appeals correct in finding that payment of a
filing fee is not a jurisdictional requirement for determining when an action is
commenced for purposes of a statute of limitation defense when Dipoma
timely filed her Complaint and paid the filing fee with a personal check which
was later dishonored?

2. Was the Utah Court of Appeals correct in refusing to find the

actions of Dipoma with regard to payment of the check to be unreasonable as



a matter of law when there was no evidence in the record at the trial court
concerning this issue and where the defendant failed to raise the issue in the
trial court?

APPLICABLE STATUTES AND RULES TO THIS APPEAL

This appeal involves the interpretation of a number of statutes and civil

rules which are currently in effect and, in some instances, repealed. These
include statutes relating to limitation of actions, filing fee collections by
government agents, and civil rules relating to commencing a civil action and
appealing a civil judgment. These applicable statutes and rules are as
follows:

Statutes Relating to Limitation of Actions

78-12-1 - Time for Commencement of Action Generally. Civil
actions may be commenced only within the period prescribed in
this chapter, after the cause of action has accrued, except in
specific cases where a different limitation is prescribed by
statute.

78-12-75 - An action may be brought within four years: (1)
upon a contract, obligation, or liability not founded upon an
instrument in writing. . .

Statutes Relating to Filing Fees

21-1-1 - For services performed in their respective offices, the
officers named in this chapter shall collect in advance for the use
and benefit of the state the fees hereinafter enumerated and such
other fees as may be provided by law.



21-1-5(1)(a) - The fee for filing any civil complaint or petition
invoking the jurisdiction of a court of record not governed by
another subsection is $120.

21-7-2(1)(a) - The state and county officers mentioned in this
title may not perform any official service unless the fees
prescribed for that service are paid in advance.

(b) When the fee is paid, the officer shall perform the services
required.

(c) An officer is liable upon his official bond for every failure or
refusal to perform an official duty when the fees are tendered.

21-7-3(2) - As provided in this chapter, any person may institute,
prosecute, defend, and appeal any cause in any court in this state
without prepayment of fees and costs or security, by taking an
subscribing, before any officer authorized to administer an oath,
an affidavit of impecuniosity demonstrating financial inability to
pay fees and costs or give security.

21-7-4(1) - Upon the filing of the oath or affirmation with any
Utah court by a non-prisoner, the court shall review the affidavit
and make an independent determination based on the
information provided whether court costs and fees should be
waived entirely or in part. Notwithstanding the party’s
statement of inability to pay court costs, the court shall require a
partial or full filing fee where the financial information provided
demonstrates an ability to pay a fee.

In the instances where fees or costs are completely waived, the
court shall immediately file any complaint or papers on appeal
and do what is necessary or proper as promptly as if the litigant
had fully paid all the regular fees. The constable or sheriff shall
immediately serve any summonses, writs, processes, and
subpoenas, and papers necessary or proper in the prosecution or
defense of the cause, for the impecunious person as if all the
necessary fees and costs had been fully paid.



21-7-4.6(1) - When an affidavit of impecuniosity has been filed
and the court assesses an initial filing fee, the court shall
immediately notify the litigant in writing of:

(a) The initial filing fee required as a prerequisite to
proceeding with the action;

(b) The procedure available to challenge the initial filing
fee assessment as provided in Section 21-7-4.7; and

(c) The inmate’s ongoing obligation to make monthly
payments until the entire filing fee is paid.

(2) The court may not authorize service of process or otherwise
proceed with the action, except as provided in Section 21-7-4.7,
until the initial filing fees have been completely paid to the clerk
of the court.

21-7-4.7(1) - Within ten days of receiving court notice requiring
an initial filing fee under Section 21-7-4.6, the litigant may
contest the fee assessment by filing a memorandum and
supporting documentation with the court demonstrating inability
to pay the fee.

(2) The court shall review the memorandum the supporting
documents challenging the fee assessment for facial validity.

(3) The court may reduce the initial filing fee, authorize service
of process, or otherwise proceed with the action without
prepayment of costs and fees if the memorandum show the
litigant:

(a) Has lost his source of income;

(b) Has unaccounted nondiscretionary expenses limiting
his ability to pay;

(c ) Will suffer immediate irreparable harm if the action is
unnecessarily delayed; or



(d) Will otherwise lose the cause of action by unnecessary
delays associated with securing funds necessary to
satisfy the assessed filing fee.

(4) Nothing in this section shall be construed to relieve the

litigant from the ongoing obligation of monthly payments until
the filing fee is paid in full.

Rules Relating To Commencement Of Civil
Actions And Appeals.

Rule 3, Utah Rules of Civil Procedure:

A. How Commenced. A civil action is commenced (1) by filing a
complaint with the court, or (2) by service of a summons together with a copy
of the complaint in accordance with Rule 4. If the action is commenced by
the service of a summons and a copy of the complaint, then the complaint, the
summons and proof of service, must be filed within ten days of such service.
If, in a case commenced under paragraph A(2) of this rule, the complaint,
summons, and proof of service are not filed within ten days of service, the
action commenced shall be deemed dismissed and the court shall have no
further jurisdiction thereof; provided, however, that the foregoing provision
shall not change the requirement of Utah Code Annotated, $12-1-8 (1986).

B. Time of Jurisdiction. The court shall have jurisdiction from the time
of filing of the complaint or service of the summons and a copy of the
complaint.

Rule 3, Utah Rules of Appellate Procedure:

A. Filing Appeal From Final Orders and Judgments. An appeal may
be taken from a district or juvenile court to the appellate court with
jurisdiction over the appeal from all final orders and judgments, except as
otherwise provided by law, by filing a notice of appeal with the clerk of the
trial court within the time allowed by Rule 4. Failure of an appellant to take
any step other than the timely filing of a notice of appeal does not affect the
validity of the appeal, but is ground only for such action as the appellate court
deems appropriate, which may include dismissal of the appeal or other
sanctions short of dismissal, as well as the award of attorney’s fees.




* % %k

(f) At the time of filing any notice of separate, joint, or cross appeal in
a civil case, the party taking the appeal shall pay to the clerk of the
trial court such filing fees as are established by law, and also the fee
for docketing the appeal in the appellate court. The clerk of the trial
court shall not accept the notice of appeal unless the filing and
docketing fees are paid.

(g) Docketing of Appeal. Upon the filing of the notice of appeal and
payment of the required fees, the clerk of the trial court shall
immediately transmit one copy of the notice of appeal, showing the
date of its filing, the docketing fee . . . to the clerk of the appellate
court. Upon receipt of the copy of the notice of appeal and
docketing fee, the clerk of the appellate court shall enter the appeal
upon the docket.

Former Rule 73, Rules of Civil Procedure prior to amendment in 1985:

% %k 3k

A party may appeal from a judgment by filing with the district court
a notice of appeal, together with sufficient copies thereof for
mailing to the supreme court and all other parties to the judgment,
and depositing therewith the fee required for docketing the appeal in
the Supreme Court. The clerk of the district court shall forthwith
transmit one copy of the notice of appeal, showing the date of filing,
together with the required fee, to the Supreme Court where the
appeal shall be duly docketed. Failure of the appellant to take any
of the further steps to secure the review of the judgment appealed
from does not affect the validity of the appeal, but is only ground
for such remedies as are specified in this Rule, or when no remedy
is specified, for such action as the Supreme Court deems
appropriate, which may include dismissal of the appeal.



STATEMENT OF THE CASE

Respondent takes exception to a distortion of the record contained in
the “Statement of the Case” of the petitioner. (Brief of Petitioner at 2-4).
Petitioner states:
Dipoma’s personal check was returned to the Clerk of the Court
on December 29, 1997. (R. 16-17, 21). The Clerk of the Court

notified Dipoma of the insufficient funds check shortly thereafter and
told Dipoma that the Clerk could not accept additional checks from her

as her first check had been returned. (R. 16-17, 21). After waiting

over two more months, Dipoma attempted to pay the filing fee on

March 10, 1998 by mailing another check to the Clerk of the Court (R.

21, 29-30). (Petitioner’s Brief at 2).

In fact, as the Court of Appeals noted, “the record does not disclose
when the Court Clerk notified Dipoma that her check had been returned.”
This same effort of Petitioner to distort the record facts to paint a picture of
lack of diligence on Dipoma’s part was attempted in the briefs with the Court
of Appeals and was specifically noted in the Reply Brief of Dipoma in that
proceeding. (Reply Brief of Appellant, pp. 1-2).

Petitioner has omitted to note that during the proceeding in the trial
court no effort was made by Petitioner McPhie to establish factual evidence
as to the reasonableness of Dipoma’s actions with regard to the payment of

the filing fee. The question of reasonableness was never argued nor briefed

in the lower court nor ruled upon by the trial judge. The sole basis of the



lower court’s opinion was that the subsequent dishonor of Dipoma’s check as
a matter of law voided an otherwise timely filing of the complaint and thus
was not within the applicable four-year statute of limitations.

SUMMARY OF THE ARGUMENTS

Before an action can be dismissed under a statute of limitations, there
must be a clear showing that a litigant has not “commenced” a legal
proceeding against the adverse party. In this case an actual complaint was
filed with the Clerk of the Court, a case number was assigned to the litigation,
and a trial judge was designated. It is undisputed that the date this action was
filed satisfied the four-year statute of limitations. This appeal arose because
Dipoma’s personal check for the filing fee was subsequently returned by her
bank and the fee was not collected by the Clerk of the Court until after the
four-year statute of limitation had run.

The Court of Appeals found that the filing of the complaint and receipt
of a valid case number properly “commences the action” under Rule 3 of the
Rules of Civil Procedure for purposes of the statute of limitations regardless
of the status of the filing fee. Because this specific rule governing the
commencement of a lawsuit does not require a fee to be paid for jurisdiction

to attach, any general statutes relating to the duties of government officers is



not jurisdictional for purposes of determining whether an action is within an
applicable statute of limitation.

Moreover, even if it were assumed arguendo that a filing fee was
jurisdictionally required the tender of a lawful check would satisfy this
requirement since the legislature has never required a cash payment for any
filing fee. The fact that a check is later dishonored is no different that
allowing a person claiming to be impecunious to file a complaint even though
later it is determined that no impecuniosity claim can be made. In both cases
any filing fee requirement has been initially satisfied.

The alternate grounds argued by the petitioner for the first time before
the Court of Appeals is not a proper issue to this appeal. The question of
“reasonableness” must always be based upon a full factual record even in
those cases decided as a matter of law. The issue of “reasonableness” cannot
be decided on a non-existent record where no evidence was taken. The
petitioner McPhie had the opportunity to develop such a record in the lower
court and to raise this issue as an alternate ground in the lower court
proceeding but for whatever reason chose not to do so. It was therefore
proper for the Court of Appeals to reject this ground since it was not raised
by Petitioner on appeal and because the lower court could not have decided

this issue without a factual record of Dipoma’s actions or inaction.



The “sky is falling” argument advanced by Petitioner McPhie are
totally without merit. This decision focused upon a very specific issue
involving a dishonored check and a statute of limitation defense. The Court of
Appeals did not hold that district court clerks would no longer be required to
collect fees under the general statutory provisions of Title 21. Nor did the
Court hold that a payment of a filing fee was not necessary if a litigant wishes
to utilize the court system of Utah. Instead, the Court merely held that for
purposes of determining when an action is “commenced” pursuant to Rule 3
of the Utah Rules of Civil Procedure, that the payment of a filing fee is not
prerequisite in order for jurisdiction of the courts to attach. The decision
clearly did not excuse the filing fee requirement imposed by statute.

Furthermore, the argument that court clerks will become overburdened
collection agents is equally without merit. Until such time as the State of
Utah requires cash payment for all state statutory fees there will always be a
problem with collecting dishonored checks or rejected credit card
authorizations. However, as was illustrated in this case, the clerks in the
District Courts are fully prepared to deal with this problem just like every
other public and private agency which transacts business with the public.

Specific penalty fees are added to dishonored checks, criminal provisions

10



apply to fraudulent checks, and courts are free to dismiss actions at any time
when payment had not been made.

Finally, the attempt by Petitioner McPhie to expand the decision of the
Court of Appeals and the issue in this case to all state government agencies is
completely nonsensical. This decision did not deal with the validity of fees
paid to other government agencies by dishonored checks. Certainly, it is
patently clear that there is no critical issue of jurisdictional commencement of
the fee for a hunting license, document recording fee, or birth certificate. All
of the various state agencies appropriately require payment for their services
and appropriately deal with any collection problems that may subsequently
arise with a minute percentage.

ARGUMENT

Respondent Dipoma fully adopts the reasoning of the majority opinion
by the Court of Appeals below. A copy of this decision is contained in the
Appendix to this Brief. This decision succinctly analyzes and resolves the
problem presented in this particular case involving these particular litigants.
Respondent Dipoma would feel comfortable relying solely upon the well-
reasoned principles enunciated by the Court of Appeals were it not for the
post-opinion arguments raised by Petitioner McPhie before this Court

concerning alleged catastrophic consequences that were never argued below.

11



For this reason, therefore, respondent Dipoma will supplement the
opinion of the Court of Appeals as to the precise issue of this litigation and
will also address the broad predictions of mayhem now argued by McPhie
before this Court.

L
FOR PURPOSES OF DETERMINING A STATUE
OF LIMITATION PERIOD AN ACTION IS
“COMMENCED” BY THE FILING OF THE
COMPLAINT REGARDLESS OF WHETHER
A FILING FEE IS PAID OR NOT.

As is often the case, this appeal does not concern the actual automobile
accident in which Plaintiff was severely injured. Instead, it focuses on the
effect of a returned filing fee check which was used by the respondent
Dipoma to enter the Utah court system to enforce her legal rights. It is not
unusual for checks to be dishonored in Utah on any given day for a variety of
reasons both within the control of the check writer and beyond the control of
the check writer. This non-event of a returned check would have had no
significance in this litigation had it not been for the unique fact that Dipoma
did not choose to use this check until shortly before the statute of limitation
was to expire. Thus, just as a razor thin presidential election has now given

tremendous significance to the previously unknown terms of “hanging chad,”

“pregnant chad,” and “dimpled chad” the coincidence of the statute of

12



limitation and the dishonored check has created a lawsuit in and of itself.
These unlikely combinations of events is what creates history and appellate
decisions.

Before arguing what this case is about it is important to note what it is
not about. First, this case only concerns the filing of a judicial complaint. It
does not involve any other type of government agency or attempt to utilize
any other government service.

Second, this is not a case in which respondent Dipoma asserted that
she could commence this lawsuit without paying a filing fee. She did not go
to the counter of the District Court Clerk and demand that the clerk file the
action with no payment of fees. Similarly, this is not a case in which a clerk
forgot to request a fee to be paid by Dipoma before the matter was stamped
and assigned to a lower court judge. Rather, it is a case in which all normal
requirements for filing of a complaint were complied with by Dipoma
including presentation of a valid check drawn upon her personal account
which was accepted by the clerk in the regular course of business.

Finally, this is not a case in which Dipoma has claimed that by some
statutory or constitutional reason she should not pay the required filing fee to

utilize the court systems of this state. In fact, the filing fee was paid well

13



before any effort was made by the petitioner McPhie to dismiss this entire
action.

The sole issue raised by petitioner McPhie in the trial court was
whether the sequence of events concerning the payment of the filing fee
allowed him to assert an affirmative defense of the statute of limitations. That
was and is the only issue now before this Court in spite of petitioner
McPhie’s efforts to expand the ruling by the Court of Appeals to encompass
an entire rainbow of unreal issues. With this in mind, therefore, respondent
Dipoma will now specifically address the actual issue of this appeal.

For purposes of analyzing a statute of limitation case the critical
question becomes whether a civil action has been “commenced” within the
applicable allowed time. $78-12-1, U.C.A. In the instant case, for example,
a four-year period is allowed to commence an action involving a tort. $78-
12-75, U.C.A. It is apparent that the term “commenced” contained in the
statute of limitation sections of the Utah Code specifically refer to Rule 3 of
the Utah Rules of Civil Procedure. There it is stated, “a civil action is
commenced (1) by filing a complaint with the court or (2) by service of a
summons together with a copy of the complaint in accordance with Rule 4.”

(Emphasis added). Moreover, subsection (b) states, “The court shall have
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Jurisdiction from the time of filing of the complaint or service of the summons
and a copy of the complaint.”

Another provision of Utah law also supports Dipoma’s position. Rule
4(c)(2) states, “If the action is commenced under Rule 3(a)(2), the summons
shall state that the defendant need not answer if the complaint is not filed
within ten days after service . . . .” Thus, under the Utah rules the time for
measuring a statute of limitation defense can occur upon the service of a
summons with the filing and payment not occurring for up to ten days later.

Obviously, both Rules 3 and 4 are written with exact detail which must
be followed if an action is to be correctly commenced. Failure to do so will

result in lack of jurisdiction. Lock v. Peterson, 285 P.2d 1111 (Utah, 1955);

Martin v. Nelson, 533 P.2d 897 (Utah 1975); Garcia v. Garcia, 712 P.2d 288

(Utah 1986); Dennett v. Powers, 536 P.2d 135 (Utah 1975); and Fibreboard

Paper Products v. Ditrich, 475 P.2d 1005 (Utah 1970). Certainly, the

jurisdictional requirement of a filing fee could easily have been included in
Rule 3 and Rule 4 of the Rules of Civil Procedure if it was in fact required.
Because petitioner McPhie is unable to use the judicial code or the
Rules of Civil Procedure to assist him in his jurisdictional argument, he
attempts to rely on Title 21 of the Utah Code relating to government fees in

order to support his claim. Sections 21-1-1 and 21-7-2(1)(a) require clerks to
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collect fees in advance and not to perform any services until such fees are
paid. It should be noted, however, that there is no language in these
categories of statutes relating to jurisdiction of a court in relation to these
fees. As noted by the Supreme Court of Kansas “since payment of the docket
fee affects only the clerk of the district court, and an adverse party is not
affected by the time of the payment of the docket fee, it should not be

regarded as jurisdictional.” Avco Financial Services v. Caldwell, 547 P.2d

756, 760 (Kan. 1976).

In Southeast Pennsylvania Transportation Authority v. DiAntonio, 618

A.2d 1182 (Pa. 1992), the clerk of the court known as a “prothonotary”
accepted an answer although an insufficient amount had been tendered. The
opposing party argued that even though the answer was properly date
stamped and filed, the failure to pay the correct amount voided the answer
and therefore allowed a default to be entered. The opposing party relied upon
the same type of statutory requirement that clerks were not supposed to
accept documents unless the correct fee was paid. The Commonwealth Court
of Pennsylvania rejected this argument and stated:
DiAntonio contends that because SEPTA did not pay the proper
filing fee, the filing was not perfected and the prothonotary was not
required to docket the answer. Section 4 of the Act does provide that

the prothonotary of Philadelphia County “shall not be required to
receive any papers or perform any service until the proper fee is paid.”
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Although the prothonotary was not required to accept the
pleading until the proper fee was paid, the prothonotary accepted the
answer by time stamping a copy. These actions constitute “filing”,
which although not defined in the Rules of Civil Procedure, commonly
refers to the delivery of papers to the prothonotary for docketing. . . .
Even though the prothonotary’s office later discovered that the total fee
was deficient, the prothonotary could not summarily return the answer
after having accepted it.

Consequently, SEPTA’s answer was deemed filed on April 12,
1981, the day it was accepted by the prothonotary as indicated by the
original time stamp, and the answer should have been timely docketed.
To decide otherwise would eliminate reasonable reliance by parties on
a prothonotary’s acceptance of a pleading. Id. at 1185.

An argument similar to Petitioner’s was made in Foley v. Foley, 147

Cal. App.2d 76 (Cal. App. 1956). A California statute required clerks to
collect fees in advance. A litigant failed to pay a filing fee timely but the
clerk still accepted the papers and filed them. The fees were not paid until
after the statutory period had expired for filing of the original papers.

The California Appellate Court found the filing date effective even”
though the fee was not paid within the statutory period. The Court
emphasized there was no indication that the legislaﬁlre intended the filing be
rendered void if the filing fee was not timely paid. The Court said:

If it had been the legislative intent that the effectiveness of
certain official acts would depend on the payment of fees by the
persons interested in them, a provision directed to those interested

persons and in our case contained in the Code of Civil Procedure
would have been expected. Id. at 78.
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It is interesting that the research of both parties to this litigation has
found only one decision from the vast courts of America dealing with the
question of whether the timely filing of a complaint and filing fee by check
“commences” an action for purposes of a statute of limitation defense when
the check is later dishonored and subsequently paid after the statute of
limitation time has expired. The Colorado Court of Appeals case of

Brokerhouse International v. Bendelow is cited and quoted by the petitioner

McPhie in his brief. (9-11). This case was noted by the Court of Appeals in

the majority opinion. (Appendix p. 3, § 21). Respondent Dipoma would

submit that a review of this half-page decision relating to this issue does not
clarify the question of “payment” at all but is merely a legal conclusion
without any analysis. In essence, the Colorado Court of Appeals determined
that the payment of a filing fee only occurs when cash is received by the
clerk.

No other court in the country has relied upon this decision to support
the argument now advanced by Petitioner. However, the same Colorado
Court of Appeals in an apparent struggle to reconcile it with a more recent

decision did refer to this case. In People v. Davenport, No. 98CA2387

(Colo. App. 03-02-2000) the prosecution filed a petition under the Colorado
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Contraband Forfeiture Act seeking forfeiture of $23,000 of seized currency
which was allegedly used in the unlawful distribution of a controlled
substance. (A copy of this decision is contained in the Appendix herein).
The defendant’s attorney filed a response to the forfeiture petition but failed
to pay a docket fee required by Colorado statute. The clerk accepted the
documents for filing and presented them to the court without the filing fee.
Defendant tendered the docketing fee as soon as the error was called to his
attention. The trial court acknowledged that the defendant had “filed” a
response but ordered it stricken because it was unaccompanied by the
necessary filing fee. The lower court then entered a default judgment in favor
of the state reasoning that the defendant had failed to file a response and had
failed to appear personally. The Court of Appeals made the following
statement:
Filing a response and paying the docket fee are two

distinct acts . . . a case cannot proceed to a final determination

until the fee is paid, but it is not improper for the court to allow

the party to pay the fee at a later time. Id. at 3.

The Colorado Court of Appeals also quoted prior authority which
stated, “Unless it is necessary to enforce procedural rules to protect

substantive rights, litigation should be determined on the merits, rather than

on technical application of procedural rules.” The Court then noted:
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Defendant did violate a procedural rule by failing to pay the
docket fee at the time of filing. Therefore, if the trial court felt it was
necessary, a sanction could have been imposed. Imposition of
sanctions is a matter for the sound exercise of the trial court’s
discretion. The inadvertent failure to pay a docket fee at the time of
filing, without any aggravating factor, does not constitute an extreme
circumstance. Therefore, we hold that striking the defendant’s
response and entering a default was an abuse of discretion. Id. at 3.

In referring to its previous decision of Brokerhouse International the

Court then made the following interesting statement:

To the extent that Brokerhouse International, Ltd. v. Bendelow,
952 P.2d 860 (Colo. App. 1998) might be interpreted to reach a
contrary conclusion, we find it distinguishable from this case. In
Brokerhouse, the plaintiff’s failure to perfect the commencement of the
action impacted the defendant’s right to rely on the statute of
limitation. Here, the only impact on the prosecutor was to require him
to litigate his petition for forfeiture, and that fact, standing alone, does
not constitute harm or prejudice. Id. at 3.

It thus appears from this later case that the Colorado Court of Appeals
attempted to narrow its Brokerhouse decision by stating that complaints not
accompanied by valid checks are only considered “not filed” in cases where
the statute of limitation can be asserted as a defense. In other words, a
litigant who filed a proceeding with a subsequently dishonored check who
was not facing a statute of limitation problem under the reasoning of the
Davenport decision could still maintain the valid commencement of action
date of the original filing. On the other hand, an identical litigant who filed

his action on the same day but who faced a statute of limitation defense could
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not assert the Davenport reasoning because to do so would preclude an
affirmative defense of a defendant. Respondent Dipoma submits that this
explanation is not only illogical but would be a denial of equal protection
under any state or federal constitution. The validity of a filing and the
compliance with state and court rules should have no relation to the d<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>