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IN THE SUPREME COURT OF THE STATE OF UTAH
STATE OF UTAH, in the interest of: )
)
BABY GIRL MARTIE, } CASE NO. 252370
J
A Person Under Eighteen Years of Age )

BRIEF OF APPELLANT

SIATEMENT OF THE NATURE OF THE CASE

Ihis is an appeal by the natural mother from an Order and
Judiment of the Juvenile Court entered on January 9, 1975, permanently
leprivinye her ot all parental rights in connection with her child, baby
sirl Maric:; and from a Jecisicn of the Juvenile Court on May 4, 1976,
refusing to vacate and set aside as null and void its order entered on

Januarv 9, 1475,

DISPOSITION IN LOWER COURT

The Juvenile Court, upon petition of the Utah Division of
Family Services, found that the natural mother was unable to provide
atcqnately for all the needs of said child and agreed that it was in
the hest interest of said child for parental rights to be terminated
and tor -aid child to be placed for adoption, ©On April 22, 1976, a
bearin, as held at which the Juvenile Court refused to vacate and set

voide its order or Januarv 9, 1975,

RELIEF SOUGHT ON APPEAL

fhe appellant sceks to have the order of the Juvenile Court,
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terminating the appellant's parental rights, set aside as null and void
because it was entered beyond the dispositional power of the Juvenile
Court under the particular circumstances of this case, Also, the appel-
lant seeks reversal of the decision of the Juvenile Court, entered on
May 4, 1976, refusing to vacate and set aside the Court's order of

January 9, 1975,

STATEMENT OF FACTS

Appellant Nadine Munoz, on August 10, 1974, gave birth to a
baby girl named Marie, when the appellant was sixteen (16) years of age.
The natural mother's parents refused to permit her to bring the child
home, so a tempor%ry custody authorization was given by the appellant
to the State of Utah, Division of Family Services (hereafter DFS) on
the day the child was born, Appellant at no time wanted to give the
baby up for adoption, but was receiving extreme pressurc from her par-
ents to do so and advice f:5m the 75S Social Worker that shc should cive
up her child for adopti~-,

An initial resrine »as neld on August 15, 1974, at which the
baby girl was placed in the temporary custody of DFS becausc the juven-
ile-mother had not been permitted by her parents to bring the child home
with her from the hospital, Another hearing was scheduled for August
22, 1974,

At the August 22, hearing the juvenile mother was adviscd by
the Juvenile Court referee of her right to counsel, She desired to
speak with counsel, so the matter was continucd to October i, 1974,

The child was continued in the temporary custody of DI'S,  The October

arraignment was resche ed  f - 974 BRVITS e .
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for the appellant appeared before the court and entered a denial to a
petition which had been filed by DFS alleging that the appellant did
not want to, nor had she the capability to care for her child, At the
October 24, arraignment, custody of the child was continued with DFS;
the natural mother was granted twice-weekly visitation rights with her
child which she exercised: and trial was set for November 6, 1974,

On November €, the appellant appeared before the court, with
counsel. The court was advised that the appellant wanted to keep her
child but that "ner parents would not allow her to bring the child into
their home, Thereafter, the court ordered that the child be placed
temporarily with DFS, and <et review in one vear, This was done because
the juvenile-mother was only sixteen (16) vears ~! ace and, at that
time, unable to independently support the child, No evidence was intro-
duced te the court that this problem would not rectify itself over time,

On December 2, 1974, DFS filed vet another new pctition

requestine permanent termination of the appellant's parental rights,
A hearine wa- ~cheduled for Janaary 9, 1975, Yo notice of this new
procecdin. was sent to counsel for the juvenile-mother. Summons by
publication was entered for one John Doe, the unknowm father of baby
ivl Maric.

ihe January v, 1975, hearing was held, at which the juvenile-
mother appearcd in response to a summons, She was not represented by
o ¢l, nor Jdid her pavents appear with her before the court, the par-
ent . havin, proviouslv relused o have anvthing to Jdo with the matter.
Lol oty adalt pre ot cao Vs tarilya bale, the DFS Social Worker
Lo appe llant to put her child up for adoption

oo haa e aovisin
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ever since the child was born. At this hearing the juvenile-mother
agreed to the termination of her parental rights because her parents
refused to permit her to bring the child into their home, which, of
course, was where the appellant also lived at the time and indeed still
lives,

For the next year the appellant made repeated visits to the
Ogden DFS office, seeking knowledge about her child. No one would tell
her anything -- not even that the child was adopted in August of 1975,
Finally, the social worker told the appellant she should consult an
attorney, which she did immediately in March of 1976, Thec result was
the petition to the court, heard on April 22, 1976, requesting that the
court, pursuant to Section 55-10-106, U.C.A. 1953, as amended, sct aside
and vacate its order entered on January 9, 1975, permanently tcerminatin:
the appellant's parent-child relationship,

This appeal is taken from the decision of the court, cnterod
after the April 22, 1376, Learin., denying the petition to vacate anid

set aside the January 127 lwrmination order,

ARGUMENT
POINT I
TERMINATION ACTIONS BEING EQUITY PROCEEDINCS OF THE HIGHLS L
DEGREE, THE SUPREME COURT MAY REVIEW THE EVIDENCE AN CLAKL
INDEPENDENT FINDINGS OF FACT.
This appeal has been brought because it i« felt that the Juwv-
enile Court exceeded its authority by malking a disposition torminat in
the parental rights of the juvenile-mother without strictly constrnd

and following the substantive and procedural requirom AR AL
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termination statute, - Section 55-10-109, U.C.A., 1953, as amended, This
appeal, being an equity proceeding of the highest degree, In re Adoption
of D_____, 122 Utah 525, 252 P,2d 223, at 226 (Utah 1953), the Court may
review the evidence and make an independent determination of what the

facts are, Walton v. Coffman, 110 Utah 1, 169 P.,2d 97, at 103 (Utah

1946): and In re State of Utah, in the interest of Ronald Jennings and

Donald Jennings, 20 Ut.2d 50, 432 P.2d 879 (Utah 1967).

It is submitted that the Juvenile Court, which is given a
dispositional power to terminate parental rights under Section 55-10-130
(livsy, can only cxcercisce that power ''provided that the provisions of Sec-
tion 55-10-10Y% are complicd with," Section 55-10-100(16)., And, in
failin: to follow statutory requirements, i - _: weiicred in derogation
of the statute must be considered null and void as beyond the disposi-
tional power oi the Juvenile Court, It is further submitted that upon
Iull exarination of the racts and evidence of this case., that the & o7
o1 the Juvenile Court, entered on January 9, 1977, we made without .ue
revard tor the aich s tancard ot care and diligence required in such
cases: nor wa it made with due regard tor statutory requirements; not
with duc recard tor the richts of the juvenile-mother in seeing the

natural narcent-child relationshin continued,

roli 11
P JUVERLLL COURL itas THE INHERENL POWER TO, AL ANY TIME,
MObIeYy OR VACALL A PREVIOUSLY ENTERED FERRONEOUS ORDER, PUR-
S 0 Srco ol so=lo=Ton U LA, 1953, AS AMENDED.
Ihe petition to sct aside and vacate the Juvenile Court's

brouvht under Scction 55-10-106, U.C.A.

ordor or Janmars g 1t
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1953, as amended, requesting the Juvenile Court to vacate the termina-
tion order due to substantive and procedural mistakes in the January 9,
1975 hearing., Section 55-10-106 provides:

The Court may modify or set aside any order or decree
made by it; but no modification of an order placing a
child on probation shall be made upon an alleged vio-
lation of the terms of probation, until there has been
a hearing after due notice to all persons concernecd,
Notice and a hearing shall also be required in any
other case in which the effect of modifying or sctting
aside an order may be to deprive a parent of the lenal
custody of the child, or to make other change in lcual
custody.

In Utah it has been held that a Juvenile Court has the power to reopen

a case and modify its order at any time after entry. Stoker v, Gowan-,

45 Ute, 556, 147 P, 911 (Utah 1915), This decision was zrounded upon
Chapter 54, Laws of Utah 1913, which provided that:
All orders, judgments, and decrees so made and entered
by the court shall be under its control, and mav bec
modified, amended, or recalled at any time until the
child reaches the age of twentv-one years,
The substance of this provision ha: oseen carvied In the juvenile lao o
this state ever since P oo le-i-30, UlCua, 1943, and [itle

>

55-10-31, U.C.A, 1953) and constitutes the statutory Lorerunncr of Uh.

present Section 55-10-106, Also, more recently in the ca-¢ oi Jacob- v

Public Welfare Commission, 7 Ut.2d 304, 323 P,2d 720, at 722 (rah 1'a

the Court stated:

That the Juvenile Court may modily its order. as to
custody or other disposition of c¢hildren properly
under its jurisdiction because of delinquency,
neglect, or dependency, where parcnts pormanently
have been dispossessced of ctheivr rishil in Such
children seems undebatable,

It is submitted that not only docs the Juvenile Lourt hawve

the i S OVETrRin. - oL ; .
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committed errors but that the Juvenile Court may do so under Section
55-10-106 ac any time, cven though the normal time in which an appeal

would otherwise be allowed has lapsed.,

POINT TITI

THE APPILLANT WAS 10T GUILTY UF LACHES IN PETITIONING THE

JUVENILE COURT TO VACATE ITS PRIOR TERMINATION ORDER; THE

PETITI« To THE JUVENILE COURT AND HER APPEAL FROM BOTH THE

ORIGINAL TERMINATION ORDER AND THE JUVENILE COURT'S REFUSAL

[vo VACATD ITS - TOTHNAL ORDER, ARE TIMELY,

Scetion 35-1-96, U,C,A, 1953, as amended, provides that in
circumstances in which a party was not represented by counsel, the
court "shall intore them at the conclusion of i opreceedings that they
have the riucht to appeal.”  (Sec also Rule 26, UJCRPP 1974), The Juv-
¢cnile Court in its memorandur decision (Paragraph 7, Memorandum Decision,
vav L, 19T aconoslodoce that ne such advice of the richet to apro .
Cas oIlwven Lo Uide §oovenile-mother, appellant hercin, towever, the
Court went on te wav that the juvenile-mother was guilty of laches in
| ¢child by waiting over a year to do

Seoring tooreoaln the custaody ol her

oL curins whioh o vear the Jhild was adopted,  Laches, however, 1s not

anplicanle Lo tie civenmstances ol this care,
lacthe cans Lhal o party cas aware oi and sat upon her legal
existence of these rights or

rlohe It Soh sron led eoor thu

Gulic e LU 1e w1l cttled that laches cannot be imputed to one who

S omaraoil . © ¢ tacle and cor chat reason railed to assert his
vicht . open ae v, opershae, oo Ut 374, lad P,2d 528, at 531 (Utah
1,0t o Japantoola brotner. laterprises v, Sugarhouse Shopping
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Center Associates, 535 P,2d 1256, (Utah 1975), at 1260 citing Archam-

bault v. Sprouse, 215 S.C. 336, 55 S,E,2d 70, 12 A,L.R.2d 399 (1949),
Indeed it has been held that an unreasonable length of time in asserting
one's legal rights or duties to which laches might otherwise apply, does

not start to run until knowledge of one's legal rights or duties is

shown to exist, Stephan et al v. Equitable Savings and Loan Association,

522 P,2d 478, at 490 (Sup. Ct. Oreg, 1974), 1In this particular situa-
tion, this was not the case, The court specifically stated that the
appellant was not made aware of her right to appeal, and one can hardlvy
expect an inexperienced sixteen (16) year old juvenile-mother, in the
aftermath of such a traumatic experience to be aware of or even suspect
the various technical points of the law,

Boruff v, United States, 310 F.2d 918 (5th Cir, 1962), a crim-

inal case, provides an analogous situation, In that case the United
States Court of Appeals for the 5th Circuit held that the time period
in which an appeal of a convicticn must be taken did not begin to run
until the defendant ~2- .-+ —:0 oi his right to appeal, where the
defendant had not been informed by the trial court that he had this
right, The case here at issue involved a younyg, unsophisticated <irl,
acting under great stress, not represented by counscl nor informed bv
the court of her right to appeal at the conclusion of the hearing,  (he
facts of this case certainly justify a re-application of that rnlin.,
This is especially true when Section 55-10-96, U.C.A, 1953, as ancndad,
and Rule 26 of the Juvenile Couvt Rules of Practice and Procedure Do
ically direct the judge at the end of the hearine to inlorm o parity,

unrepresented by counsel, of iy
Sponsored by the S.J. Quinney Law Library. /'U/u/mq for R%H-ull(ﬂl/‘)E}\/;m/ by IZPhah]nm of Luuum (zmlufu U/\LS%/L\ ides at
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the petition to the Juvenile Court, requesting the setting aside of the
termination order, was proper and timely whether thought of as either
in the nature of a prelude to an appeal or as a request to the Juvenile
(ourt for vacation of its January 9, 1975, order under its inherent
power granted by Section 55-10-106, for the very reason that the Juven-

ile Court failed to rulfill its statutory duty under Section 55-10-96,

PUINT IV

‘SIS of THE TERMINATION STATUTE, SECTION 55-10-109 U.C.A,

Scction 33-10-10¢10s U,C,A, 1953, as amended, does not grant
to the Juvenile Court a weneral authorization to terminate a parent's
parental rolationship it her child whenever the court suspects that a

child mivhi »e arforded & botter life with a new set of parents, Rather,

the nower .rantel to the court is a special, limited, dispositional

At bl o oariises only chen thie court finds, adeeriing te Se o
21 -1t Uar awd caus¢ wuist Irom evidence presented te the court
Chat . sarolt are cithier cenerallv unfit or incompetent to care for
the iila, ¢ v ar the paront has cxpressed the desire to relinquish
parentael siobo- as . e Clear and convineing evidence of intention
to - dve np parcncal cionee -- -oncthine almost akin to proof beyond a
Fea o onanle aet.” state of oteh, In the Interest of Pitts, 535 P,2d
o 1. 4. 1eT o, yurther, Section 35-10-109 contains rather

pecitic reearal carcouarnds which must be met to assure that the

puront tollvoand adoguately bas an understandiog of the termination
Dloceed i thranah acce-s to Lezal conmsel,  The advice of right to

pool @ dute nlace. apon the court by section 55-10-109(2), It is
S/mmm ed /)\ the S.J. Quinney Law Library. /'L//u/mq for 4/10/1/_(1110/1 provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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asserted that when the record of a termination proceeding wholly fails

to reveal such advice having been given, that this constitutes reversible
error in and of itself., Unless each and every applicable provision of
Section 55-10-109 is fully and completely satisfied, a disposition of
termination cannot be permitted to stand. ''Children are not realty and
rights pertaining to them must be handled with care and proper procedure,’

State of Utah in the interest of Pitts, supra, at 1248,

Section 55-10-109 specifies only four circumstances under
which a Juvenile Court may properly terminate the parental relationship
and thereby overcome the very strong presumption in the law that a child

is better off with its natural mother, D P Ve Su il Scervices,

19 Ut,2d 311, 431 P,2d 547 (Utah 1967), Under Section 55-10-1i) (!

the court may decree termination when it finds "That the parent or par-
ents are unfit or incompetent by reason of conduct or condition serious-
ly detrimental to the child," This paragraph of the statute contemplates
situations where a parent, t~r>uzh nis or her own conduct cau<cs condi-
tions seriously detrime- ! - ¢ ~.ilds Examples of the applicatinon
of this paragraph have included where the mother was mentally unstable

and essentially neglected her children altogcther, In re State of Gtah,

In the Interest of Ronald Jennings and Donald Jennings, 20 Ut,2d 50,

432 P,2d 879 (Utah 1967); where a father killed his wife in Ironl « - his

children, In re State of Utah, In thc Interest ol Hobin Dy Mnllin ani

Kelley Lee Mullin, 29 Ut,.2d 376, 510 P,2d 531 (Utah 1972); here the

mother of the children lacked the necessary skills to supervise and

train her children, coupled with poor housckeeping =tandards and wvers
low moral standards of the mother, State of Utah, in thc iolere U o1 Lot
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532 P.2d 997 (Utah 1975); and in other instances where the acts of the
parents themselves are seriously detrimental to the welfare of the child,

In re State of Utah, in the interest of Inez Pilling et al v, Donna Lance,

23 Ut,2d 407, 464 P,2d 395 (Utah 1970), The import of this paragraph of
the statute is aimed at situations or conditions which are directly
attributable to the actions or lack of actions on the part of the par-
ents themselves, This paragraph of the statute is not directed at the
situation of a sixteen (16) year old juvenile-mother, whose parents
refuse to allow her to bring her child home. It is not aimed at situa-
tions where, as the December 2, 1975, petition for termination to the
Juvenile Court alleged, the juvenile mother "through no fault' of her
own was unable to temporarily care for her child, It is not meant to
encompass situations where an otherwise fit and proper juvenile-mother
was not permitted to bring her child home and no clear and convincing
evidence was presented to the court that, given a little time, the home
situation of the petiticner would not have corrected itself, which was
indeed what happened in this particular case, This court has held:

Deprivation of the parents' custody of their children

i~ a Jrastic remedy which should be resorted to only

In estrome cases and when it is manifest that the

hore itsel? cannot or will not correct the evils

whichh oxi<t + o e Inez Pilling et al v, Donna Lance,
supra, at 397.

Seotion 355-10-109(1Y(b) and (¢) contemplate two of the remain-
ing three circumstances whereby a Juvenile Court may terminate a parent-
child relationshin. lhey encompass circumstances where a parent has

Cithoer abandonco a onild or refused to care for the child after a trial

period with the c¢hild in the home, These two paragraphs of the statute

are not ab issue in this ratter nor material to the discussion herein
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and will not be discussed further.

The fourth, and last, circurmstance wherein a Juvenile Court
may assume the dispositional power to terminsat: a oarent-child relation-
ship is covered by Section 55-10-109(5) which spec: fies:

The parent-child velotionsiidip —ay npe rerminated upon
voluntary petition oif oac or toth parong- i the court
finds that such termination i< in the oest interest of
the parent and the hild,  Soon Corsination with
respect to one parent does not aliect the riches of

the other parent.

This portion of the statur  contc-ilatos 1 io i vhereby a parent

or parents come volunt L T R TR S S e NI S AR N R |

don't want it (or can't c2are [ov it 2ns cc, pLereinate s oparental

an

rights and find a homz [z Zhe c¢iill,” oLty ratire o sueh
occurrence is presertc. o Lhe oo ivorent in the scagate that the par-

ent perform an affirmat: - acc Soastvacias e deedirve Jor o wad a

court disposition,

S I AR N Ve L L o Merminalion,

This is a two-s

. . [ O T Y R B A T N S L
and voluntarily rc:

must make a determination, .o . !
it, that such a disposition -onll ¢ in
and the child,

Also, Sectinn 5o-1l-ir« 0 o g Lal. TS
disposition on the part 7 Fire Jiven. Lo foorel ot s Sl o0
terminating the rishts o, Che parc
untarily appear besore thoe ouye and roa [
specifically denies to the Tovenilo oo
parental rights of a pareni ho oo oo N

personally beforc the courr, il b el s b i enall e
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it is clear that the parental rights of a father, whose name the peti-
tioner chose not to reveal, could not be terminated upon publication of
a notice of hearing in a newspaper., The Juvenile Court cannot hang a
termination on both pegs; either the court terminates the relationship
for cause, or does so upon a voluntary petition. It should not be per-
mitted to terminate the rights of a parent who appears personally and
voluntarily before the court on a voluntary petition, and at the same
hearing attempt to terminate, for cause, the parent-child relationship
of the non-appearing parent in the same proceeding, The processes are
separate and distinct, requiring different evidence on both points. To
allow otherwise would permit an unintended circumvention of the statute

tO ocCcur,

POINT V
THE APPELLANT wAS NOT INFORMED OF AND WAS THEREBY DENIED HER
RIGHT To CoTSEL,

U hearvin. te cercinate parental rights in a child is a most
serious matter and should only be undertaken in extreme cases. That
this tvpe of hearine is quite serious when an adult parent's rights are
sousht be he bermindter, cous without saving, However, when the parental
rizhts of 4 juvenile-mather are souszht to be terminated by the court,
the duty o1 carc and tie nccessity to lollow proper procedure rises to
a scale unprocedented cven in oaldult cases, That this is especially true
when parcntal riches o1 a iuvenile-mother are sought to be terminated,
in the absence of comnscl for the juvenile-mother, simply cannot be
Jdenicd,

- | s 5-10-9 ces i dantly clear that
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the legislature acknowledged, and expressed a concern vor, the rights of
juveniles to adequate representatior by counsel in all ueneral juvenile
court proceedings, However, Section 55-10-109(2) trans{ers the general
to the specific, In each and every termination proceedine the court has
the mandatory duty to inform the partics of their ricsht to counsel., (Sec
also Rule 33, UJCRPP 1974), In this particular case, the reccord of the
January 9, 1975 termination hearing wholly fails to disclose anv such
advice being given by the court. The record discloscs that the Juvenile
Court merely began the hearing by reading the petition that had been
filed with the court (Tr, 1, Jaruar- 9, 1975), The record discloses
that only the juvenile-mother, a s Marilyn Dalc of DFS, and Ms Marrarct
Peterson of the court probation oifice appearcd belore the court on Jan-
uary 9, 1975, (Findings o Vact and Decrce, January Y, 19755, The
record discloses that when [+ “arilww bale of DFS made roterence to
representation by counsel at - lar proceedines, the court did not even
question the juvenile-r - z nse of commegel at the January
9, 1975 hearing (Tr. 2, Jan ..~ -, 1975, lIhe record whollw rails o
show that notice of the January 9, 1975 hecarin: wa. —iven to anvone
other than the juvenile-mother,

In the memorandum decisinn L the court, issact arter the
April 22, 1976 hearing, the court indicaccl «Para.raph 5, 'femorandum
Decision, May 4, 1976) that thc court's revallection wa. rerreshed that
the mother had been adviscd of her right to «ounscl prior to activation
of the recorder. It is submitted that therc i . yror hero on oo
grounds, First, the record which was made ol the hearinge does not o lis-
close any advice of the right to connscl havine bhoeen civen: nor o

logical reading of the trans cript ol the Jamuiry 00 19775 hearine oo
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convey the impression that such advice was given or that the recorder
was inadvertently turned on late, after the hearing had commenced,
Secondly, when discussion took place upon this issue at the April 22,
1976 hearinyg, the Court requested evidence from Mr. Jones of the prose-
cuting attorney's office (Tr., 11, April 22, 1976) as to whether or not
he recalled a Jiscussion prior to turning on the recorder, During this
time the juvenile-nother was shaking her head in disagreement to the
content of the court's discussion (Tr, 12, April 22, 1976) yet the court
refused to allow testimonv ‘rom the juvenile-mother herself as to whether
or not she was advised of her right to counsel (Tr, 14, April 22, 1976).
It is asserted that this was an abuse of the discretionary power of the
court,  Since evidence was heard from the County Attornev, the juvenile-
mother should properly hawve been allowed to testiry in rebucttal, as this
went to a material allecation of crror on the part of the court at the

January v, 1975 hearing,

Also, in its memorandurs lecision, the court indicated (Para-

craph 4, Memorandm Decision, tav -, 1976) that even if there indeed was
4 failure Co infore the juvenile-rother of her right to counsel at the
January ;1975 hearin L this was not error because she had been advised
St her rischt o conmeol and indoed appeared with counsel at the prior
Gearinge.  However, it oot e renerhered that the January 9, 1975 hear-
[ T N R PO coarvat. ! Jdi-tincr matter, belore the court upon a

new petition, the conre aavin placed the child in the temporary custody
L DTG Tor one vear aiter (ne Loverber o, 1975 hearing,  The court's
arcment, o carcie! teoa 1.0 ical corclusion would mean that if, for

o pley QU wore applies Gt oriminal violations in Juvenile Court,
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a juvenile need only be apprised of his right to counsel the first time
the child ever appears in the juvenile court, and not thereafter. Ad-
vice of right to counsel 1is not a blanket statement given once and then
waived for each new matter, Each and every time a child appears before
the court on a new petition, the advice of right to counsel must be

given anew,

POINT VI
THE APPELLANT DID NOT VOLUNTARILY TERMINATE HER PARENTAL RIGHTS

Section 55-10-109(5) sets out the requirements for a voluntary
termination of the parent-child relationship. However, this appellant
did not appear voluntarily before the Juvenile Court., Rather, she was
summoned on a petition filed with the court by DFS, 1In its memorandum
decision (Paragraph 7, Memorandum Decision, May 4, 1976) the court
stated that this error was resolved when the juvenile-mother agreed to
the termination in ccirt ~s Jancary 9, 1975 thereby ratifying the peti-
tion filed by DFS, ©-- sIior nas two errors, First, no matter how
the court tries to bend the facts to fit the statute, the mother was, in
fact, not voluntarily before the court, The court has chosen to regard

the termination as a voluntary relinquishment (Paragraphs 5, 7, Memor-

>
andum Decision, May &4, 1976), That being the case it would have been
necessary for the natural mother to voluntarily submit the petition to
the court rather than DFS. The mere fact that she appeared on January
9, 1975 indicates nothing more than that the juvenile-mother was answor-
ing the summons, That contains not even a hint of voluntariness, It

is submitted that the lack of a voluntary petition, standing alone, 1<

sufficient statutory error to require reversal of the court order when
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che termination is characterized as a voluntary relinquishment, Further,
that the summons to the termination hearing made it not a voluntary re-
linquishment but rather an adversary proceeding in which the child could
only have becn removed from the mother for cause, (Tr. 10,20, April 22,
1976). The Juvenile Court made much of the fact that the juvenile-

mother "offerred no defense or resistance hereto, legally or actually,”

(Paragraph 7, Memorandum Decision, May &4, 1976), However, a careful
reading ol the transcript of the January 9, 1975 hearing indicates that
the mother could hardly cven tall, let alone prepare or present a defense,
nor -hould <he have been reasonably expected to have done so. Indeed

the summons only introduces an clement of sovernmental coercion into a

proccc:in. characterized a- a voluntary relingaishment, It is submitted

that It shonld be hold, as a matter of law, that a juvenile-mother, here

cixteen (1o vears LI, o was unrepresented by counsel and unaided by
parcental advice, war frcapable of voluncarily assencing to relinquish-

ment of s chilan c-pes fally when the vecord of the case conclusively
how= that the jrvcnilo-rother wante: to weep her child,  (Tre 2, 3,

January v, 1uTh,

Scoeendt vy a0 the sonst bas chesen to characterize the pro-
coedins a- oovelaece s Clfnqel weent (Ire oo, April 22, 1976, and Para-
raph G, 7, Cenioras ceeoco 0l o, Mar o, 19760 vather than a termination
A caU o, Lhen oy stal oo toe court's action has ne effect on the
St o thie o oarral ocrtees e not appear before the court and

Ce o ddentity e avenilo-motiaor chose not to reveal, Characterized
Soveluntary relicgui omort, toe natural lather still has, then, full
cptal vishe oo e cai LD e question,
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POINT VII
THE EVIDENCE WAS WHOLLY INSUFFICIENT TO PERMIT A TERMINATION
FOR CAUSE.

While characterizing the termination as a voluntary relinquish-
ment, the Juvenile Court has tried to allow itself an out by also imply-
ing that sufficient cause existed for termination irregardless of the
alleged voluntary nature of the termination (Paragraph 10, Memorandum
Decision, May &4, 1976). The finding that the juvenile-mother was unable
to adequately provide for her child was based solely upon the statement
of the appellant that she could not keep her child because her parents
refused to allow her to bring the child home., Termination was ordered,
in spite of the fact that the court had previously entered the November
6, 1974 order placing the child with DFS for one year, which was in it-
self an adequate tempcrarv solution to the problem, This juvenile-
mother was unable =< zerosorzarile care for her child only in that she was
impecunious in her own rigit, was dependent upon her parents for support,
and her parents had refused to provide any financial support for the
child, The December 2, 1973 pctition, filed with the court by DFS,
represented the exact situation contemplated by Chief Justice Henriod

in his dissent in State of Utah, in the interest of T,G., 532 P.2d 997,

at 999 (Utah 1975), where an impecunious mother, who was in this casc
impecunious "through no fault of her own'" (December 2, 1975, petition
to Juvenile Court) was denied the right of companionship with her chilil
after the Juvenile Court had already euntered an order placing the ¢hild

in the temporary custody of DFS [or one year durine which the home wito-

ation of the appellant would have had a chance to correct itseli. Lo
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other reasons or evidence for termination were presented to the court,
nor was testimony heard from any other party that the mother was in any
way unfit or incompetent in a manner contemplated by statute, which was
of her own doing., It is submitted that the evidence presented was
wholly insufficient, as a matter of law, to deny custody of the child

to its natural mother for cause, It is also submitted that both the
evidence relating to voluntary relinquishment, and the evidence relating
to the alleged termination for cause, both fail to meet even the stan-
dard set out by the court in regard to voluntary termination in State

of Utah, in the intercst of Pitts, 535 P,2d 1244, at 1248 (Utah 1975)

wherein the court said:

We belicve such language comes ¢luse to our thinking
to the efrfect that a child should not be taken from
its parcnts save by clear and convincing evidence of
intention to give up parental rights -- something
almost akin to proof bevond a reasonable doubt,

There was no showin. whatever that the court had no alternative other
than to remove the child frorm its mother, Nor was there any showing
that the sole¢ incompetency of the juvenile-mother was other than one
imposed upon her by virtue of her temporary status in life at the time
of the court hcarinu, & termination by the Juvenile Court based solely
upon a juvenilec's temporary status or station in life is not only an in-
justice to both parent and child but is simply offensive, not only to
one's sense of iustice hut to the purposes of the Juvenile Act itself
wherein 1t says:

1t is the purpose of this act to secure for each

chilc ¢oming berfore the juvenile court such care,

cuidance, and control, preferably in his own home,

as will we¢rve his welfare and the best interests
of the o tate: to preserve and strengthen family
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ties whenever possible; to secure for any child
who is removed from his home the care, guidance, and
discipline required to assist him to develop into a
responsible citizen, to improve the conditions and
home enviromment responsible for his delinquency:
and, at the same time, to protect thc community and
its individual citizens against juvenile violence
and juvenile law breaking, To this end this act
shall be liberally construed, Section 55-10-63
POINT VIII
THE APPELLANT ONLY AGREED TO TERMINATION OF HER PARENTAL
RIGHTS BECAUSE OF COERCION,

The adamant refusal on the part of the juvenile-mother's par-
ents at the time the appellant agreed to the termination of her parental
rights on January 9, 1975 constituted a subtle, yet very strong clement
of coercion on the juvenile-mother's conduct, The appellant made a
mistake by becoming preznant, and such an occurrence of unwed motherhond
had never occurred in ner familv before. As a result, the parents acted
emotionally and -~ic- © - “aoooht in placing the sole decision-makin
burden on a young girl who in the midst of a highly traumatic experience
could be subject to over-persuasion on the part of DI'S social workers
and indeed the court itself., At the hcaring the court failed to thor-
oughly examine the background and competing pressures and influences on
the juvenile-mother, Rather, the Juvenilc Court mercly took the stance

that an unrepresented, unadvised sixtecn (16) year old girl could make

any and all decisions in an immediate, vet rational fashion, It is sub-

mitted that this is simply too great a burden to expect a juvenile-
mother, vulnerable to undue influence, to make on her own. AL the wvoery
least, the court should have postponed the heariny until the vouns virl
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a DFS worker who had consistently recommended termination, A simple
analysis of the record indicates that the juvenile-mother was agreeable
only because she felt she had no choice (Tr, 3, January 9, 1975). This

is not a voluntary relinquishment, but per se coercion,

CONCLUSION

When one looks at the overall picture and views the extent and
magnitude of the deviance from statutory requirements, the denial of due
process to the petitiovner is overwhelming., A child was taken from its
natural mother becausec she was temporarily unable to care for her child
because of her temporary status of being a juvenile, The Juvenile Court
acted in haste and without due regard, indeed no regard for statutory
requirements; and, as such, its actions must not be permitted to stand,
The statute has a purpose, it has goals and requirements, and these
standards must be met, The Juvenile Court should rot be allowed to
circumvent thesc¢ standards through inattention to statutory requirements
or simply throush lack of Jiligence. A termination proceeding is far
too scrious to be handled with haste,

one last point which has been raised is the fact that the
¢hild has already been adopted, This is truly unfortunate, extreme
cricl will undoubtedly occur no matter how the question is finally re-
solved, However, justice has not been done to the juvenile-mother, the
pctitioner herein. She was the victim of a casual and unlawful taking
of her ¢hild, clothed in a mere semblance of legal requirements., She
was not alforded the benefits and protections accruing to her as a mat-

ter of riyht under the termination statutcs And, in certain
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circumstances, even the old adage, that the welfare of the child is all
controlling, must yield to the requirements of due process under the law
and equal justice in the courts as afforded hy statute.

Appellant respectfully asks the Court to rule that the Juven-
ile Court lacked the dispositional power under the particular circum-
stances of this case to terminate the parental rights of the Appellant;
that the evidence failed to support a termination for cause; that the
relinquishment was not voluntary, therefore, that the order of the

Juvenile Court should be vacated and set aside.

Respectfully submitted,

JAMES R, HASENYAGER

Attorney for Appellant
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