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IN THE COURT OF APPEALS

STATE OF UTAH

JERRY GRANDSON,

Petitioner-
Appellant, H NO. 870099-CA

SUZANNE DANDOY, in her capacity
as Executive Director of the
Utah Department of Health,

(1]

Category No. 1l4(a)

Respondent-
Appellee.

JURISDICTIONAL STATEMENT

This is an appeal from a decision rendered by the
Seventh Judicial District Court on a Petition For Review of a
Final Determination made by the Director of the Utah Department
of Health on a medicaid application. The Court of Appeals has
jurisdiction over this appeal pursuant to Utah Code Ann. § 78-2a-
3(2) (a) (1982) (Addendum 1).

STATEMENT OF ISSUES PRESENTED ON APPEAL

1. Whether federal and state statutes and regulations
authorize the Utah Medicaid program to consider the income of all
co-resident siblings in determining eligibility for state medical
assistance.

2. Whether § 2640 of DEFRA 1984 removes the bar to the

deeming of representative payee income in Medicaid cases.



STATEMENT OF THE CASE

l. MEDICAID PROGRAM: Statutory and Regulatory
Background.

Title XIX of the Social Security Act, 42 U.S.C. § 1396,
et_seg., provides for the establishment of a cooperative federal-
state program, commonly called "Medicaid," to provide payments
for "necessary medical services" rendered to certain "needy
individuals whose income and resources are insufficient to meet
the costs of these services." 42 U.S.C § 1396 (Addendum 2, 5);

Schweiker_v._ Hogan, 457 U.S. 569, 102 S.Ct. 2597 (1982);

Schweiker v. Gray Panthers, 453 U.S. 34, 101 S.Ct. 2633 (1981).

States are not required to institute and administer a Medicaid
program, but if they choose to do so, the federal government will
reimburse them for a portion of the costs incurred in providing
certain types of medical care and services to needy persons who
are qualified recipients. 42 U.S.C. § 1396b (Addendums 2); 42
C.F.R. § 447 (Addendum 3), et seg. States who choose to
participate in the program "must comply with the requirements

imposed both by the Act itself and by the Secretary of the

Department of Health and Human Services.™ Schweiker_ v._ Gray

Participating states must cover as "categorically
needy" all who qualify under the Aid to Families with Dependent
Children (AFDC) program of Title VI-A and (subject to an

exception) under the program of Supplemental Security Income for



the Aged, Blind and Disabled (SSI), Title XVI of the Social
Security Act, 42 U.S.C. §1381 et seq. (Addendum 4). 42 U.S.C. §
1396a (Addendum 5).

Jerry Grandson, petitioner, herein claims to qualify
for Medicaid benefits pursuant to the AFDC provisions. 1In such

instances the law requires that:

In determining eligibility for families
and children, a Medicaid agency must apply

State's AFDC plan.

42 C.F.R. § 435.711 (emphasis added) (Addendum 6).

Federal statutory law requires that a State's AFDC plan
must provide that, in making an eligibility determination with
respect to a dependent child, the State agency shall include:

(A) any parent of such child, and

(B) any brother or sister of such
child, if such brother or sister meets the
conditions described in clauses (a) and (2)
of section 406(a)l , if such parent, brother
or sister is living in the same home as the
dependent child, and any income of or
available for such parent, brother, or sister
shall be included in making such
determination and applying such paragraph
with respect to the family (notwithstanding
section 205(3j), in the case of benefits
provided under Title II).

1l The referenced section 406(a) defines the term "dependent
child® to be a needy child who has been deprived of parental
support, lives with certain specified relatives and is under age
18 or under age 19 for certain full time students. Codified at
42 USCS § 606(a) (Addendum 8).



42 USCs § 602(a) (38) (Addendum 7). Deficit Reduction Act of 1984
and hereinafter referred to as section 2640 of DEFRA.

To further clarify, the federal position, the
Department of Health and Human Services (HHS) sent Regional
Identical letter #85-61 (Addendum 9) dated July 25, 1985 to all
Medicaid State agencies. That letter states in part:

. « «[Rlegulations at 42 CFR 435.711
require that the financial requirements and
methodologies of the State's Title IV-A plan
be used to determine eligibility for AFDC-
related categorically needy. Similarly,
Section 1902(a) (10) (c) of the Act requires
the AFDC financial methodologies to be
employed in determining eligibility for AFDC-
related medically needy persons.

Consideration of a child's and a
sibling's income when a member of the
assistance unit [applies for medicaidl]l is not
in conflict with Section 1902(a) (17) or any
other Title XIX statutory provision.

« « o« As Section 2640 of DRA is
interpreted by the AFDC program, this
provision merely specifies who must apply for
assistance. It does not change the income
determination methodology, which has always
taken into account the income and needs of
all members of the filling unit in
determining the eligibility of the unit.
Thus, the sibling's income is considered in
determining his or her own eligibility as
part of a unit and the siblings are not
considered "“financially responsible® for each
other as that term is used in the context of
Section 1902(a) (17) (D). Under this
interpretation, Section 1902(a) (17) (D) does
not prohibit the application of this
requirement. Furthermore, Section
1902 (a) (10) (C) of the act and 42 CFR 435.711
require this financial methodology of the
AFDC program to be applied in determining



eligibility for the AFDC-related
categorically needy and medically needy.

Thus, the federal interpretation of the standard filing
unit was made clear to the states and Utah is bound by that
interpretation.

2. AGENCY ACTION

It was with this background that the District VII (B)
Office of Community Operations evaluated Jerry Grandson's
application for medicaid. Jerry Grandson lives in a household
with his mother and three sisters. Each child receives Social
Security Survivor benefits and the total income of the children
in the family totals $1,432.00 a month. This amount exceeds the
basic maintenance standard (BMS) for a household of five by
$766 .00 a month. Consequently, Jerry Grandson's Medicaid
application was denied unless the family unit paid the $766.00
excess. Jerry Grandson incurred over $30,000.00 in medical
expenses in June 1985 as a result of a gun shot wound. He
declined to pay the $766.00 BMS excess, however, which would have
then bought him Medicaid coverage for all of June 1985 medical
expenses.

Jerry Grandson requested a fair hearing to review the
agency action on his application. The hearing was conducted by
written briefs and letters and on December 20, 1985, the hearing
officer recommended to the executive director of the Department

of Health that the District Office decision be sustained.



Suzanne Dandoy, Executive Director of the Department of Health,
adopted this recommended decision in her final determination
dated March 14, 1986.

On May 30, 1986, Jerry Grandson filed a Petition For
Review in the Seventh Judicial District Court. On February 23,
1987 the District Court entered a Memorandum Decision holding
that the executive director did not act capriciously by denying
Jerry Grandson Medicaid eligibility. The court reviewed the
memorandum submitted and the applicable laws and regulations and
concluded that the director's conclusion is not contrary to those
laws and regulations.

Jerry Grandson filed his Notice of Appeal to this court
on March 23, 1987.

SUMMARY OF ARGUMENT

Jerry Grandson, a minor child, applied for Medicaid
benefits under Title XIX of the Social Security Act. He was
denied Medicaid coverage because the total income for the family
exceeded the basis maintenance standard (BMS) which governs
eligibility. Mr. Grandson has challenged the calculation of his
eligibility because the income of his co-resident siblings was
included to determine his eligibility.

Section 1902(a) (10) of the Medicaid statute and
attendant regulations clearly require that in determining
Medicaid eligibility for families and children the financial

eligibility requirements of the States AFDC plan must be applied.



Section 2640 of DEFRA is an AFDC financial eligibility
requirement which requires the counting of income of parents and
all minor children in one filing unit. A minor child can not
file separately but must file as part of an AFDC filing unit.

Although a very strict construction of subsection 17(D)
of the 1965 Medicaid Act says that states should not take into
account the financial responsibility of any individual for the
applicant except the spouse or child who is under 21, the
Congressional record shows that Subsection 17(D) was not intended
to prevent the inclusion of all members of a nuclear family
household from being considered as one filing unit when
determining eligibility.

Furthermore, Subsection 17(B) of the same statute
granted authority to the Secretary of the U.S. Department of
Health and Human Services (hereinafter "Secretary") to determine
when income was considered "available"™ for eligibility
determination purposes. The Secretary has informed the all
states and specifically, Utah Department of Health that the
income of parents and minor children living together should be
counted as "available™ to that filing unit. This direction is
not only within the Secretary's authority but also mandated by
Congress. The Secretary's determination is also entitled to

great deference if not legislative effect.



The 1984 Congress was aware that Medicaid eligibility
is governed by AFDC financial eligibility requirements and
intended to impact both programs by amending those requirements
with the DEFRA provisions. Though this retargeting of scarce
public resources results in some individuals, including Jerry
Grandson, being ineligible to receive Medicaid benefits without
paying the BMS excess, others that were previously ineligible
will now be eligible, and a net increase in those eligible for
Medicaid is expected. This "retargeting®™ is clearly within the
authority of Congress.

In addition, Section 2640 DEFRA removes the bar
prohibiting Social Security benefits which are paid to a
representative payee from being counted as available to the AFDC
unit. Because Medicaid eligibility is tied to the AFDC filing
unit, the bar is also removed for calculating Medicaid
eligibility.

The issues in this case have been carefully considered
by a hearing office for the Department of Health and his decision
was affirmed by the Executive Director. 1In addition, Judge
Bunnell of the the 7th District reviewed the Final Determination
pursuant to Utah Code Ann. § 26-23-2 (1953) and affirmed the
decision because he found that the final determination was not

capricious and supported by the evidence.



SECTION 17(D), THE MEDICAID PINANCIAL

RESPONSIBILITY PROVISION, WAS NOT INTENDED TO

PREVENT CONSIDERATION OF INCOME OF ALL MEMBERS OF

A NUCLEAR FAMILY HOUSEHOLD IN DETERMINING MEDICAID

ELIGIBILITY.

Jerry Grandson argues that DEFRA Section 2640(a), as
set forth above should not apply to Medicaid eligibility
determinations because of a provision in the Medicaid statute
which provides that a state Medicaid plan must include reasonable
standards for determining eligibility which

do not take into account the financial

responsibility of any individual for any

applicant or recipient of assistance under

the plan unless such applicant or recipient

is such individual's spouse or such

individual's child who is under 21 . . .

42 U.S.C. § 139%6a(a) (17) (D) (Addendum 5). (Hereafter referred to
as "Section 17(D)").

Petitioner also cites the regulation promulgated
pursuant to that provision which reiterates that prohibition.

In order to properly interpret Section 17(D) it is
necessary to understand why it became part of the Medicaid
statute passed by Congress in 1965. For the first time in 1960
Congress enacted federal medical assistance legislation, Pub. L.
86-778, which became commonly known as the "Kerr-Mills" program.
Kerr-Mills made federal matching grants available to states which

chose to develop a medical assistance program for needy elderly



persons who could not afford necessary medical care. By the time
of Congress' action on the Social Security Amendments of 1965
which included Medicaid, the proponents of that legislation (and
even many of its opponents) agreed that a more effective medical
assistance program was needed than Kerr-Mills had shown itself to
be. Title XIX, or Medicaid, was established "to provide a more
effective Kerr-Mills medical assistance program for the aged and
to extend its provisions to additional needy persons . . ."™ H.R.
Rep. No. 213, 89th Cong., 1lst Sess. 9, 63-64 (March 29, 1965)
(Addendum 11).

One of the major problems with Kerr-Mills was that
several states had passed financial responsibility laws that
placed financial responsibilities for the care, including medical
care, of needy elderly persons upon relatives such as brothers,
sisters, children and grandchildren. Hence, if an elderly person
was in need of medical care for which he was not able to pay, he
was required to first turn to his relatives for assistance.
Because Kerr-Mills was a program for the elderly, the relatives
were, almost without exception, adults who had their own
households to maintain. Rather than placing an additional burden
on their relatives or facing the humiliation of calling on them
for help, many of the needy elderly chose to forego needed
medical care. For those needy elderly who did receive assistance

under Kerr-Mills the burden on family members was often extreme.

-10-



Additionally, in cases where emergency care was rendered to the
needy, hospital collection departments sought satisfaction from
the relatives listed in the particular statute.

Senator McNamara's Subcommittee on Health of the
Elderly had reported in 1963:

The aged applicant filing for MAA [Medical
Assistance for the Aged] in a State which utilizes
family responsibility provisions, thereby, in
effect, may subject members of his family to a
means test -- apart from himself.

In all probability, no other condition
attached to application for MAA is as upsetting as
the requirement that relatives be investigated and
interviewed to determine their ability to
contribute toward the health expenses of the
applicant for MAA. It is not that families are
unwilling to take care of their own. Relatives of
the applicant may have already been paying a
substantial part of the living expenses of their
older relative(s). 1In some instances, MAA help is
requested because the applicant knows that the
finances of his family are already under heavy
strain. When the older person learns that
additional financial aid may be demanded on his
family, frequently at what he knows will mean
severe hardship, he may well and very often does,
withdraw or refuse to make application and let his
health needs go unmet.

*Medical Assistance for the Aged, the Kerr-Mills Program 1960 -
1963, " Report by the Subcommittee on Health of the Elderly to
the Special Committee on Aging (Committee Print 1963), at 31
(Addendum 12). The subcommittee also noted the heavy
administrative costs, in which the federal government
participated in pursuing collection of the hospital bills from

legally responsible relatives. ]Id. at 32. As a result, the sub-

-11-



committee concluded that "a rather persuasive case has been made
for congressional consideration of an amendment to the Kerr-Mills

Act which would confine the application of family responsibility

applicant and/or his spouse.™ 1Id. at 32-33 (emphasis added).
When the Medicaid bill was debated upon the floor of
the House, members consistently reiterated that the "financial
responsibility" limitation on considering income from relatives,
as well as the entire program of Medicare and Medicaid, was
intended to preclude states shifting the financial burden of

helping the elderly poor to their adult children who had families

of their own to support. See , e.dg., 111 Cong. Rec. H7201 et.
seq. daily ed. April 7, 1965 (Addendum 13).

For example, Congressman Secrest indicated that under
the expanded Kerr-Mills each "indigent old person will be judged
by his own resources. The income of his children will no longer
bar him from benefits."™ 1Id. at H7244.

The House Ways and Means Committee report to the House
indicated:

Your committee has heard of hardship on
certain individuals by requiring them to provide
support and to pay for the medical care needed by
relatives. Your committee believes it is proper
to expect spouses to support each other and
parents to be held accountable for the support of
their minor children. . . Such requirements for
support may reasonably include the payment by suct
relative, if able, for medical care. Beyond such

degree_of relationship, however, requirements

-12-



H.R. Rep.
(Addendum

imposed [by some states under Kerr-Mills] are
often destructive and harmful to the relationship
among members of the family group. Thus, States,
may not include in their plans provisions for
requiring contributions from relatives other than
a spouse or the parent of a minor child . . . Any
contributions_actually made by _relatives or
friends, or from other sources will be_taken_into

individual applying for medical assistance is, in
fact, in need of such assistance.

No. 213 89th Cong. 1lst Sess. p. 68, March 29, 1965
11).

Similar comments were made when the bill came before

the Senate.

intended to lift the burden of medical care expenses from adult

relatives, and that the Congress intended that those beyond the

degree of

should not be called upon to expend their resources to satisfy

From the foregoing it is clear that Section 17(D) was

relationship of spouse or of parents and minor children

that burden before a needy person could qualify for Medicaid.

There is no indication that Congress ever considered the income

of minor children.

Committee set forth a further reason for not counting assets of

POINT II

THE SECRETARY'S DIRECTIVE THAT THE INCOME OF ALL
MEMBERS OF THE HOUSEHOLD FILING UNIT SHOULD BE
CONSIDERED TO BE “"AVAILABLE" FOR MEDICAID
ELIGIBILITY PURPOSES WAS WITHIN THE BOUNDS OF HER
AUTHORITY AND IN ACCORD WITH APPLICABLE LAW.

In the above-cited report the House Ways and Means

-13-



relatives who are beyond the degree of spouse or of parent to
minor child. At p. 67 of that report the Committee indicated:

« « o These provisions are designed so that the
States_will not assume_the_availability_of income
whlch may not, in fact, be available. Examples of

reality received by the needy individual. . .

P. 67 (Emphasis added.)

Realizing the Congressional concern of not counting
income which may not, in fact, be "available"™ it is significant
to note that Congress placed the responsibility of determining
when income and resources are to be considered "available" upon
the Secretary of the U.S. Department of Health and Human
Services. Section 1902(a)(17)(B) enacted in 1965 as a part of
the same Title XIX Medicaid Section upon which Petitioner relies
(i.e. 17(D)), explicitly authorizes that "such income and

resources as are, as_determined in_accordance with_standards

prescribed by the Secretary, available to the applicant or

recipient® shall be taken into account in determining Medicaid
eligibility. Section 1902(a)(17)(B) of the Social Security
Act -- now codified as 42 U.S.C. 1396a(a) (17) (B), and hereafter
referred to as "17(B)".

In relation to the Secretary's authority to determine
when income and resources are "available"™ the Supreme Court has

stated:
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The Social Security Act is among the
most intricate ever drafted by Congress. 1Its
Byzantine construction . . . makes the Act
"almost unintelligible to the uninitiated."
[citation omitted] Perhaps appreciating the
complexity of what it had wrought, Congress
conferred on the Secretary exceptionally
broad authority to prescribe standards for
applying certain sections of this Act. . .

In view of [the] explicit delegation of
substantive authority [to prescribe standards
under section 1902(a) (17) (B)], the
Secretary's definition of the term
®*available" is "entitled to more than mere
deference or weight."™ [citing Batterton_ v.
Francisl. Rather, the Secretary's definition
is entitled to "legislative effect"™ because,
"[iln a situation of this kind, Congress
entrusts to the Secretary, rather than to the
courts, the primary responsibility for
interpreting the statutory term."

Schweiker v. Gray Panthers, 101 S.Ct. at 2640. The Gray Panthers
court declared that, unless the Secretary exceeded her statutory
authority or is arbitrary and capricious, her promulgation of
standards with respect to section 17(B) must be upheld. Here,
the Medicaid standard as interpreted by the Secretary is that
income available to any member of the public assistance filing
unit is "available" for purposes of section 17(B).

determined that the income and resources of brothers and sisters
of a dependent child who live in the same household should be
counted as "available™; the Congress itself has also expressed
that intention. After proposing DEFRA §2640 which effected that
intent, the Senate Finance Committee explained that provision as

follows:
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This change . . . will ensure that the
income of family members who live together

— e ——

as_available to the family as a whole.

S. Rep. No. 300, 98th Cong., 2d Sess. 165 (1983) (emphasis added)
(Addendum 14); Senate Committee Print 98-169, Vol. I, "Deficit
Reduction Act of 1984, Explanation of Provisions Approved by the
Committee on March 21, 1984" (Senate Committee on Finance, April
2, 1984), at pp. 980-981.

Thus Congress concluded that the income of those family
members living together and sharing expenses should be counted as
available in assessing the financial condition of that family
unit. Congress recognized the reality that the income of a
particular sibling member of that family unit is used by the head
of household for necessities, many of which are of direct benefit
to all members of the family unit, including important
contributions to the shelter cost of rent, food costs, utility
costs and other household expenses. The sibling with income
lives with the family and receives the benefit of his income in
the family household. 1In addition, the sibling with income does
not merely contribute such income to the unit, but becomes an
added member of the unit for purposes of determining its level of
need based upon family size. Thus, the sibling child brings with
him or her into the unit both his or her income and resources and
his or her needs which must be met. Congress directed that

states should assess both for all mandated members of the filing
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unit, parent, child and siblings, as a realistic family
household.

Therefore, the decision of the Utah Department of
Health that the income of Jerry Grandson's sisters who reside in
the same household should be considered to be "available" for
Medicaid eligibility determination purposes was in accord with
the mandate of the Secretary. The Secretary's mandate was
pursuant to a power that was specifically authorized, and a duty
that was specifically assigned, by Congress. The Supreme Court
has indicated that the Secretary's determination as to
availability is entitled to legislative effect. Furthermore the
Secretary's determination relative to the instant case can hardly
be considered beyond her statutory authority since it is exactly
what Congress itself has required. Hence the Final Determination
of the Executive Director is not capricious and the 7th District
correctly affirmed her decision.

POINT II1I

THE DEFRA PROVISION WAS INTENDED TO AFFECT
MEDICAID ELIGIBILITY DETERMINATIONS.

Petitioner argues that the DEFRA provision set forth
above applies only to AFDC eligibility determination and not to
Medicaid. Section 1902(a)(<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>