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The Appellees, Jane Harper, Richard D. Harper, Frank Cattelan,
Richard Richins and the Dicker Hill Trust (hereinafter referred to
collectively as "Appellees"), each Plaintiffs below, submit this
Reply Brief.

ARGUMENT

I. THE DISTRICT COURT WAS CORRECT AS A MATTER OF LAW IN
ORDERING REMOVAL OF THE UTELITE FACILITY

Appellants Summit County and Utelite argue that the Utelite
facility is an "accessory to a non-conforming use" in an attempt to
overturn summary Jjudgment for two reasons: (1) to avoid the
undisputed facts demonstrating that the County Planning Commission
illegally allowed the Utelite aggregate loading facility as a
"permitted use" in a rural residential zone'!'; and (2) to create a
fact dispute as to whether the loading facility is an "accessory
use" to a non-conforming use. This argument is nothing more than

post hoc justification for the improper siting of the Utelite

facility.
The record is clear. The County Planning Commission
classified the facility as a "permitted use." The first time that

it was suggested that the facility was an "accessory to a non-
conforming use" occurred after the facility had been built, and it

was by the Assistant County Attorney. This "after-the-fact"

! The Development Code explicitly lists the uses allowed in a
rural residential zone, and a commercial loading facility is not
included. Development Code § 12.20; see Appellee’s Opening Brief
at 22.
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classification had nothing to do with the decision allowing Utelite
to locate its facility.

Moreover, the classification was wrong. There cannot be an
"accessory to a nonconforming use." The Summit County Development
Code® does not authorize or even mention uses accessory to
nonconforming wuses and cannot be interpreted to allow a
nonconforming use to be expanded as an accessory. Specifically,
the Development Code states:

The nonconforming use of land, existing at the time this
Code became effective, may be continued, provided that no

such nonconforming use of land shall in any way be

expanded or extended either on the same or adjoining
property, and provided that if such nonconforming use of

land, or any portion thereof, is abandoned or changed for

a period of one (1) year or more, any future use of such

land shall be in conformity with the provisions of this

Code.

Development Code § 3.7 (emphasis added). Even if Appellants claim
that the Railroad is a nonconforming use, the Code expressly
prohibits the expansion that Appellants advocate.

Furthermore, the common law of zoning does not authorize the
expansion of a nonconforming use by claiming it is an accessory.?
The Idaho Supreme Court, for example, in County of Ada v. Schemm,
529 P.2d 1268 (Idaho 1974), applied a zoning law nearly identical

to Summit County’s to hold that one could not maintain a new

2 Although Appellants never cite to it in their brief,

Appellees implore the Court to carefully review Chapter 3 of the
Development Code. See Addendum A. 3 to Appellees’ Opening Brief.

3 Appellants have been unable to identify a Utah case
examining zoning provisions like those in this case.

2
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building as an "accessory" to an existing nonconforming structure.*
Schemm at 1270. The Schemm Court stated:

even if appellants’ argument that the structure is an
accessory use be accepted (respondent-County argues
vehemently to the contrary) nevertheless such accessory
use to a nonconforming use is not authorized and is
prohibited by the zoning ordinance. Such interpretation
comports with the general concept of zoning policy that
nonconforming uses should not be allowed to expand and
eventually should be eliminated.

Schemm at 1270 (citing QO’Connor v. City of Moscow, 202 P.2d 401

(Idaho 1949); Cole-Collister Fire Protection Dist. wv. City of

Boise, 468 P.2d 290 (1970); 1 R.M. Anderson, American Law of
Zoning, § 6.07). It is a basic concept that:

[b] ecause non-conforming uses and structures, so long as
they exist, prevent full realization of the zoning plan,
the spirit of zoning is, and has been, to restrict,
rather than increase, such non-conformities and to
eliminate such uses as speedily as possible.

2 A. Rathkopf, The Law of Zoning and Planning, 62-1 (3d Ed.).°

* The definitions for "nonconforming use" and "accessory" in
the ordinance at issue in the Schemm case are similar to those in
the Summit County Development Code. According to the Schemm
ordinance, a nonconforming use is:

A building, structure or premises legally existing and/or

used at the time of adoption of this Ordinance, or any

amendment thereto, and which does not conform with the

use regulations of the district in which located.

Ada County Zoning Ordinance § 2.086 as quoted in Schemm at 1269.
Compare with Summit County Development Code §§ 1-6(51), (52). An
accessory use is defined as:

A use or structure subordinate to the principal use on

the same lot and serving a purpose customarily incidental

to the use or the principal building.

Ada County Zoning Ordinance § 2.002 as quoted in Schemm at 1269.
Compare with Summit County Development Code § 1-6(63).

®> Further, the addition of new facilities would most likely be
regarded as an extension of use if the nonconforming use is thereby
rendered more incompatible with permitted uses, if the volume or

3
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Appellants stretch to avoid Summit County'’s Development Code
and these well-accepted principles arguing that the loading
facility could be located at any point along the railroad right-of-
way because "the entire tract is generally regarded as within the
exemption of an existing nonconforming use, although the entire
tract is not so used at the time of the passage or effective date
of the zoning ordinance."® Appellants’ Reply Brief at 4. This
statement directly contradicts section 3.7 of the Development Code,

which provides that "no such nonconforming use of land shall in any

way be expanded or extended either on the same or adjoining

property." Development Code § 3.7 (emphasis added) .

Appellants also attempt to circumvent the Development Code in
their argument regarding the necessity of a building permit. They
assert that a fact issue existed due to an affidavit, prepared by
the County Attorney, from a building inspector that claimed the

loading T"apparatus" originally installed was an "accessory

intensity of use 1is increased, or if the nature of the use is
substantially changed. 83 Am Jur 2d Zoning and Planning § 664
(citing Paramount Rock Co. v. County of San Diego, 4 Cal. Rptr. 317
(where a rock crusher was installed at a nonconforming sand pit);
County of San Diego v. McClurken, 234 P.2d 972 (where storage tanks
were replaced with tanks double the size); State v. Perry, 178 A.2d
279 (where a use was changed from an ice-cream company to a cold
storage facility).

¢ Appellants cite Gibbons & Reed v. North Salt Lake City, 431
P.2d 559, 564 (Utah 1967). However, Gibbons did not address a

zoning ordinance like the one in this case. Further, the Gibbons
case 1s clearly distinguishable because it involved a narrow
exception to the nonconforming use of extracting gravel -- a
"diminishing asset." This narrow doctrine has never been applied
to a case like this one.
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building," and as such was exempt from building permit
requirements. Under the Development Code, the Utelite facility
would be considered a "structure" requiring a building permit.
Development Code §§ 1.6(61) and 1.9. Factually, the County
recognized that it was necessary for Utelite to secure a permit by
belatedly requiring it to obtain a building permit. R. at 97; 356;
2879.

II. THE SUMMIT COUNTY DEVELOPMENT CODE AND UTAH LAW SUPPORT
REMOVAL OF THE UTELITE FACILITY

Appellants also erroneously claim that Appellees provided no
legal basis for the remedy of removal. Appellees specifically
cited sections of the Development Code, Utah statutory law and case
law, all authorizing order of removal. Appellees’ Brief at 22-24;
Development Code § 1.16; U.C.A. § 17-27-23; Utah County v. Baxter,
635 P.2d 61, 65 (Utah 1981) (holding that a zoning violation is

tantamount to irreparable harm).’” As a matter of law, a use not

’ In an attempt to discount the applicability of U.C.A. § 17-
27-23, Appellants comment that this section was repealed in 1992.
Reply Brief of Appellants at 15. This comment is of no worth
because (1) this section existed during the relevant period
involved in this case, and (2) the 1992 amendments contain a
provision with similar language. The current "Enforcement" section
17-27-1002 states that:

(1) (a) A county, county attorney, or any owner of real
estate within the county in which violations of this
chapter or ordinances enacted under the authority of this
chapter occur or are about to occur may, in addition to
other remedies provided by law, institute:
(i) injunctions, mandamus, abatement, or any
other appropriate actions; or
(ii) proceedings to prevent, enjoin, abate, or
remove the unlawful building, use, or act.

5
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permitted in a specific zone is illegal and a court is fully
authorized to order its removal. See U.C.A. §§ 17-27-23 (1987);
17-27-1002(1) (b) (1992); Development Code 1.16.

Appellants’ suggestion that it would be inequitable to remove
an "expensive" facility cannot override this legal principle. The
only justification for recognizing nonconforming structures at all
is to protect a landowner’s then existing investments in the

property -- not expansions made after enactment of the restrictive

ordinance.®

(b) A county need only establish the violation to
obtain the injunction.

(2) (a) The county may enforce the ordinance by
withholding building permits.

(b) it is unlawful to erect, construct, reconstruct,
alter, or change the use of any building or other
structure within a county without approval of a building
permit.

(c) The county may not issue a building permit unless
the plans of and for the proposed erection, construction,
reconstruction, alteration, or use fully conform to all
regulations then in effect.

U.C.A. § 17-27-1002 (1992) (emphasis added).

8

See City and County of Denver v. Board of Adjustment, 505
P.2d 44, 47 (Colo. Ct. App. 1972) (precluding construction of new

nonconforming structures following the destruction of prior
nonconforming structures); Clackamas County v. Portland City
Temple, 511 P.2d 412 (Or.Ct.App. 1973) (affirming an injunction
restraining defendants from using a portion of property =zoned
single family residential agricultural as an airport where the
improvements were made after the enactment of the ordinance);
Service 0il Co. v. Rhodus, 500 P.2d 807 (Colo. 1972) (holding that
an owner of a service station that was destroyed by fire had
abandoned the nonconforming use of the property since the owner
made no attempt to obtain a permit to rebuild until after the
abandonment period set forth in ordinance); see also 2 A. Rathkopf,
The Law of Zoning and Planning, 61-1 stating:

6
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This principle is even more clear under the facts of this
case. Here, not only was there a 2zoning ordinance, but Judge
Wilkinson ordered the facility be removed before most of the
expenses were incurred. Summit County sought an interlocutory
appeal and lost. Utelite was on notice that the facility could be
removed and deliberately took the risk that it would be when it
incurred further expenses.

Finally, Appellants erroneously claim there must be a
"specific" finding that the facility is not a "accessory use to the
railroad’s non-conforming use." There is no such requirement under

Utah law. ee Utah R.Civ.P. 52(a); Mountain States, Etc. v. Atkin,

Wright & Miles, 681 P.2d 1258 (Utah 1984) (stating that " [f]indings

of fact are unnecessary to support the granting of summary
judgment") .?

III. SUMMIT COUNTY VIOLATED THE OPEN MEETINGS ACT BY NOT
GIVING APPELLEES NOTICE

Appellants convolute a straight forward violation of the Open

and Public Meetings Act by arguing that the County’s decision not

[TlThe constitutional protection afforded the owner of
property on which a nonconforming use exists, exists only
in order to permit the continuance of the use to the
extent necessary to safeguard the investment of the
property owner.

Rathkopf at 61-1.

> The Defendants cannot, and do not, state that Judge
Wilkinson did not consider their argument. They made the same
claim as the basis for their Opposition to the Plaintiffs’ Motion
for Summary Judgment and as the basis for their Motion to Dismiss.
R. 161-179. Judge Wilkinson was not convinced, as is reflected in
the Conclusions of Law, that the County did not meet the provisions
of its Development Code.
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to comply with the Act was "administrative" because it was made by
a County staff member who simply chose to "confirm" it with the
planning commission. This argument ignores the undisputed facts as
proven by Utelite’s own sworn responses to interrogatories.
Utelite’s answers establish that the decision finding this use to
be "permitted" was made at a planning commission meeting with no

notice to the public. See Utelite’s Response to Plaintiffs’ First

Set of Interrogatories No. 27, Addendum A. 1 to Appellees’ Opening
Brief.

Furthermore, there is no "administrative" exception to notice
under the Open and Public Meetings Act. The terms of the statute
and its announced public policy indicate actions taken by public
bodies must be done in open with notice:

In enacting this chapter, the Legislature finds and

declares that the state, its agencies and political

subdivisions, exists to aid in the conduct of the

people’s business. It is the intent of the law that

their actions be taken openly and that their

deliberations be conducted openly.
Utah Code Ann. § 52-4-2 (1977). Notice is a threshold procedural
requirement for any action taken by the Planning Commission and
there was no notice that the County Planning Commission would be
making the decision to allow Utelite to locate its facility in Echo
on property zoned rural-residential. R. 97, 129; Addendum A. 11,
12 of Appellees’ Opening Brief.

Appellants’ suggestion that complying with the Act would

impose an "immense burden, if not near paralysis" on governmental

g:\jlw\echo\brief.a21



operations 1is without any evidentiary support.?® An equally
persuasive argument is that true paralysis will occur if a public
body in Utah must determine whether the decision it will make is
"administrative" or "legislative" before it gives notice of its
meetings.! There are no standards or guidelines to follow, and
the difficulty in making such a determination would be immense. It
was never the intent of the Act to force this decision on the
public body. Instead, the avowed intent of the Act is that there
must be notice to assure action and deliberations are taken and
conducted openly. Utah Code Ann. § 52-4-2.

Finally, Appellants argue that the construction and operation
of the facility itself was sufficient notice of a violation of the
Open and Public Meetings Act to cause the running of a 90-day
limitations period. However, as Appellants admit, the essentials

of the Act are notice and minutes of meetings. When those are not

1 The consequences of complying with the Open and Public

Meetings Act are not an "absurdity" as the Appellants would like
this Court to think. It is the examples presented by the
Appellants that are absurd. A closer analogy to the facts in this
case would be that the homeowner in Appellants’ example wished to
construct a commercial loading facility in a subdivision zoned
residential that had a railroad track running through it. Surely
the Act intended that the planning commission would comply with its
mandates in such a situation.

11 Defendants’ argument is not in line with the mandates of
the Open and Public Meetings Act. The Act applies to any "public
body" not specifically exempted and defines the term "public body"
to mean "any administrative, advisory, executive, or legislative
body of the state or its political subdivisions." Utah Code Ann.
§ 52-4-2(2). Thus, the Act does not distinguish between bodies
that are performing an administrative or a legislative function.
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provided, the essentials are hidden and the time limitations cannot
begin.

IV. BY VIOLATING THE OPEN MEETINGS ACT AND ITS DEVELOPMENT
CODE, SUMMIT COUNTY DEPRIVED APPELLEES OF DUE PROCESS

Appellants argue that the Appellees have failed to establish
(1) what process was due, and (2) how Appellees were deprived of
this process. However, the Appellees cited to the Development Code
and the Open Meetings Act, which both require notice. The Act
further requires that minutes of meetings be kept. See Development
Code § 6.3; U.C.A. §§ 52-4-6 and 52-4-7. There 1is also no
distinction regarding notice requirements between "legislative" and

"administrative" determinations.?*?

The mandates of the Development
Code and Utah law establish, on their face, "what process is due,"
and Appellees showed their rights had been violated.

Appellees established how they were deprived of this process
through the undisputed facts. The facts in evidence showed that
the agenda for the December 13, 1988 meeting of the Planning
Commission provided no notice to the public that there would be a
discussion concerning the proposed relocation and construction of
the Utelite facility. R. 97; 129, see Addendum A. 11, 12 of
Appellees’ Opening Brief. Also, the minutes of the meeting were

devoid of any reference to the Utelite facility. R. 124-127,

Addendum A. 12 of Appellees’ Opening Brief.

2 section 52-4-6 (2) requires that "each public body shall give
not less than 24 hours’ public notice of the agenda, date, time and
place of each of its meetings. (emphasis added).

10
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This evidence clearly established violations of law. Judge
Wilkinson carefully considered this evidence and ruled that the
actions of Summit County violated its Development Code and the Utah
Open Meetings Act, and that these "acts and omissions have harmed
Plaintiffs without providing them due process of law." R. 282-3.
Thus, the trial court’s finding was correct as a matter of law.

V. APPELLEES ARE ENTITLED TO ATTORNEY’S FEES UNDER 42 U.S.C.
§ 1988

As a matter of law, the trial court erred in not awarding
attorney’s fees under 42 U.S.C. §§ 1983 and 1988. In Lorenc v.
Call, 789 P.2d 46 (Utah Ct. App. 1990), the Utah Court of Appeals
stated that "whether Plaintiff’s complaint states a claim for
relief under section 1983 is a question of law." Lorenc at 49
(citations omitted). The Court quoted that:

[tl]o state a claim for relief under section 1983, a

complainant need allege only (1) that some person

deprived complainant of a right, privilege or immunity

secured by the federal constitution; and (2) that such

person acted under color of state law.
Id. at 49-50 (citations omitted). Because the Plaintiff in Lorenc
alleged a due process claim at the trial level, which she further
developed on appeal, the Court concluded that she had stated a
constitutional claim for relief under section 1983. Id. at 50.
Although the Court did not reach the constitutional claim, the
Court stated:

The United States Supreme Court has consistently
held that a Plaintiff is generally entitled to an award

of attorney fees under section 1988 if the Plaintiff
prevails on a statutory, non-civil-rights claim which is

11
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pendant to a substantial constitutional claim and which
arises from a "common nucleus of operative fact.

Id. (citations omitted). The United States Supreme Court has
reasoned that "[s]luch a fee award ’'furthers the Congressional goal
of encouraging suits to vindicate constitutional rights without
undermining the longstanding Jjudicial policy of avoiding
unnecessary decision of important constitutional issues.’" Maher
v. Gagne, 448 U.S. 122, 135, 100 S.Ct. 2570, 2577, 65 L.Ed.2d 653
(1980) .

Despite Appellants’ argument, it is clear that the Appellees
did allege a violation of due process claim in their original
Complaint, in their Amended Complaint, and in their Second Amended
Complaint. Appellees have further developed their constitutional
claims in this appeal. In addition, Appellees prevailed on the
pendent statutory Open and Public Meetings Act claim arising from
the "common nucleus of operative fact" that they were deprived of
notice. Therefore, as recognized by this Court in Lorenc and the
United States Supreme Court, Appellees are entitled to attorneys
fees under 42 U.S.C. sections 1983 and 1988.

VI. THE UNION PACIFIC RAILROAD WAS NOT A NECESSARY AND
INDISPENSABLE PARTY TO THIS LITIGATION

The trial court was correct in ruling that the Union Pacific
Railroad ("Railroad") was not a necessary and indispensable party.
Appellants fail to analyze Rule 19(a) or cite to a single case that
does so. Under Rule 19(a) an absent entity is "necessary" and

shall be joined only where:

1
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(1) in his absence complete relief cannot be accorded
among those already parties, or (2) he claims an interest
relating to the subject of the action and is so situated
that the disposition of the action in his absence may (i)
as a practical matter impair or impede his ability to
protect that interest or (ii) leave any of the persons
already parties subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent
obligations by reason of his claimed interest.

U.R.C.P. 19(a) (emphasis added). The trial court’s determination
must not be disturbed unless there is an abuse of discretion.

Seftel v. Capital City Bank, 767 P.2d 941 (Utah Ct. App. 1989),
aff’'d. sub nom., Landes v. Capital City Bank, 795 P.2d 1127 (Utah

1990) .

Judge Wilkinson did not abuse his discretion. Appellees’
Prayer for Relief requested that the Utelite facility be removed
for wviolating 2zoning requirements under the Summit County
Development Code. Complete relief, removal of the facility, could
be obtained without the Railroad and Appellants have never said
otherwise.

On the other hand, Appellants recognizing that complete relief
would be afforded, challenged the trial court’s decision by
asserting that "the Railroad has a direct interest in the outcome
of the 1litigation." Appellants’ Reply at 13. This blanket
argument ignores Rule 19(a) (2). Rule 19(a) (2) is conjunctive. The
entity must "claim an interest" and be so situated that disposition
of the action in its absence would impede its ability to protect
that interest. U.R.C.P. 19(a) (2) (i). At no time has the Railroad

"claimed an interest" as required by Rule 19(a) (2). Its refusal to
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do so is a factor upon which the trial court could rely in
determining that it was not an indispensable party. See Moore'’s §
19.07[2.-1] at pp. 19-104 - 19-105 (citing United States v. Sabine
Shell, Inc., 674 F.2d 480 (5th Cir. 1982) (holding that failure to
join property owners did not require reversal where they had not

attempted to intervene) [other citations omitted]).

VII. THE TRIAL COURT’S ORDER PROHIBITING ALL DISCOVERY FROM
SUMMIT COUNTY WAS AN ABUSE OF DISCRETION.

The trial court abused its discretion in prohibiting further
discovery against Summit County.?® Under Rule 26 (b) of the Utah
Rules of Civil Procedure, any party is entitled to obtain discovery
from any other party regarding any matter in the pending action,
whether it relates to the claim or defense of the party seeking
discovery or to the claim or defense of any other party, including
the existence, description, nature, custody, condition, and
location of any persons having knowledge of any discoverable
matter.

In their Brief, Appellants argue that the discovery sought by
Appellees against Summit County involved the very same factual and
legal issues covered in the Partial Summary Judgment. However, the
fact that Partial Summary Judgment was entered against Summit

County requiring it to move the facility did not mean it lacked

13 After Appellees filed their Second Amended Complaint, the
trial court entered a blanket protective order prohibiting all
discovery against Summit County. R. at 775.

14
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relevant and discoverable information to remaining claims against
it and Utelite.™

For instance, Appellees had pending attorney’s fees claims
which were in dispute against Summit County and had newly
discovered information 1learned through informal discovery that
Summit County was taking action to abandon the roadway upon which
Utelite was located in violation of the law. The trial court’s
order prohibited the formal discovery necessary to pursue that
issue.

Appellees also had pending claims against Utelite, the owner
and operator of the facility, for nuisance, trespass, and
negligence. As a defense to these claims, before and during
trial, Utelite argued that its conduct in building and operating
the facility was reasonable because, among other things, Summit
County approved the facility and properly issued building permits.
Utelite’s Answers to Interrogatories; R. 2840 and 2845. By
prohibiting discovery, Appellees could not prepare for these

defenses.?®

¥ summit County possessed relevant information regarding the
identity of witnesses and documents to be used at trial, its
involvement in the location and operation of the facility, and the
representatives of Summit County who Utelite would call as
witnesses. Furthermore, Summit County continued to participate in
the depositions of Appellees.

15 See Plaintiffs’ Memorandum in Opposition to Summit County’s
Motion for a Protective Order and Request for Oral Argument for
Plaintiffs’ argument on the relationship of each Request to the
pending claims. R. at 725-31.
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VIII. THE CONDUCT ALLEGED IN APPELLEES’ NUISANCE
CLAIM WAS SUBJECT TO STATUTORY PROHIBITION
UNDER THE SUMMIT COUNTY DEVELOPMENT CODE AND
UTAH LAW
Appellants continue to claim that the trial court erred when
it found that the conduct engaged in by Utelite was not subject to
a specific statutory prohibition. The trial court did not make
this decision lightly. It carefully examined the conduct, the
Summit County Development Code and the cases upon which Utelite
relies. As set forth in Appellees’ Opening Brief, loading rock
aggregate is a prohibited use under the Summit County Development
Code §§ 12.7 and 12.20. These sections are specifically
incorporated into Utah law. Utah Code §§ 17-27-7, 8 and 23.'® A
violation like this is punishable as a criminal violation under the
Development Code and the Utah Code. Thus, the argument that the
conduct is not prohibited by the law is erroneous. Because it was
prohibited, and still is, the facility is a nuisance per se.
Turnbaugh v. Anderson, 793 P.2d 939, 943 (Utah 1990); Branch v.

Western Petroleum, Inc., 657 P.2d 267, 276 (Utah 1982).

® Appellants note parenthetically that § 17-27-8 and 23 were
repealed in 1992. A careful examination indicates that the entire
zoning code was repealed and replaced in 1992. However, the
replacement laws include Code sections that have provisions similar
to §§ 17-27-7, -8, and -23 that were in full force when the
facility was built. See e.g. Utah Code Ann. §§ 17-27-302, 305,
1002.
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IX. THE TRIAL COURT COMMITTED ERROR IN PROHIBITING APPELLEES

FROM FILING AN AMENDED COMPLAINT TO CONFORM TO THE

EVIDENCE AND NOT PERMITTING EVIDENCE REGARDING ACCESS AND

THE PUBLIC ROAD

The trial court erred when it prohibited the Appellees from
filing an amended complaint to conform to the evidence. Appellants
incorrectly argue that a trial court has complete discretion in
determining whether to allow amendment of a pleading, and that this
Court should not reverse the trial court’s decision absent an abuse
of discretion. Appellants’ Joint Reply at 16. Further, Appellants
attempt to paint the picture that the amendment would cause great
delay and result in substantial prejudice. This analysis is
flawed.

Rule 15 of the Utah Rules of Civil Procedure is 1liberally
applied. The Rule permits amendments "by leave of court" which
"shall be freely given when justice so requires." U.R.C.P. 15(a).
The Rule allows "amendments of the pleadings as may be necessary to

cause them to conform to the evidence and to raise these issues may

be made upon motion of any party at any time, even after judgment."

U.R.C.P. 15(b) (emphasis added) .
In Lewis v. Moultree, 627 P.2d 94 (Utah 1981), the Utah
Supreme Court had occasion to analyze the liberal policy in Utah

regarding amendment. The Court stated:

7 Rule 54 (c) (1) furthers the liberal amendment mandates of
Rule 15 by providing that "every final judgment shall grant the
relief to which the party in whose favor it is rendered is
entitled, even if the party has not demanded such relief in his
pleadings." U.R.C.P. 54(c) (1). See Cheney v. Rucker, 381 P.2d 86,
91 (Utah 1963).
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Ordinarily the allowance of an amendment by leave of
court is a matter which lies within the sound discretion
of the trial court. This discretion, however, is to be
exercised in the furtherance of justice. The rule in
this state has always been to allow amendments freely

where Jjustice requires, and especially is this true
before trial.

Lewis at 98 (allowing amendment where made before trial, the
opposing party had adequate opportunity to meet the additional
issue raised, and neither party was placed in a position of any

greater advantage or disadvantage) (quoting Gillman v. Hansen, 486

P.2d 1045 (Utah 1971) (emphasis added). According to the Lewis
Court:

A prime consideration in determining whether an amendment
should be permitted is the adequacy of an opportunity for
the opposing party to meet the newly raised matter.

Lewis at 98. Further, according to Utah law, the stage of the
proceedings in which Plaintiffs seek leave to amend is not the
critical factor in determining whether leave should be granted. As
clearly reasoned by the Utah Supreme Court:

Some tempest has been raised about the court
allowing the Plaintiff to make tardy amendments to the
pleadings. 1In doing so, he [the trial judge] wisely and
properly stated: "The pleadings are never more important
than the cause that is before the court . . . . There
can be no prejudice in this case because we’ll give ample
time for any answer . . . ." This is in harmony with
what we regard as the correct policy: of recognizing the
desirability of the pleadings setting forth definitely
framed issues, but also of permitting amendment where the
interest of justice so requires, and the adverse party is
given a fair opportunity to meet it.

Id. (quoting Thomas J. Peck & Sons, Inc. v. Lee Rock