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The issue of a successor justice at the appellate level does
not present the problems traditionally associated with a successor judge
at the trial court level., There were no witnesses, no testimony to be

subjected to a credibility test, and no jury., Bangor and Aroosteock Rail-

road Company vs., Brotherhood of Locomotive, Firemen and In-ineers, 314

F. Supp. 352, at 355, 356 (1970). 1In the instant case, with a full and

complete record before the court Mr, Justice Hall had the necessary

information upon which he could make his review and render his Jecizion

in this case, The assertions of the respondent notwithstanlin:, revices
is of necessity predicated almost exclusively on the record and brieis

filed with the courz . . oo .lar case, The respondent is in a verv

shaky position asserzi oI .z vas prejudiced by the reriination of

Mr. Justice Henriod and the participation of Mr. Justice ilall in the
decision of this case. Howewver, when coupled with the e¢lcctronic rocor-
dation of the oral arcument by the court itsclf, the rosponent -inply
has no position at all,

Oral argument was held on Kovember 11, 1976, at vhich time
counsel for both the appcllant and the respondent prescnted their ca-c-

to the court, At that time, oral argument was recorded e¢lectronically

and a record of that session was preserved,  The recordin: was in o

ence and available for rehearing if anvy members of the couart loter
desired to listen to that session. Caces cited ta the conrt by thn

respondent are not only not an point to the i-:01c rai-.d by the ro Dun -

dent but are also forty years old a- well, Cordner v, Corio

828, primarily relied on by respondent, is a 1937 care. It nabe: little

sense for the court to not rccoznise and incorporate into the o Uicient
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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administration of its judicial business the accuracy and quality of mod-
crn electronic recordation equipment, In the instant case a full and
complete record was before the court for review; the oral argument was
preserved and available for use by the court in reaching its decision;

the respondent’s position is not well taken and should be rejected,

POINT II

TPECUNIOSITY, ARSENT ADDITIONAL CIRCUMSTANCES, WILL NOT

SUPPOY

A DICRCD OF TERMINATION OF PARENTAL RIGHTS UNDER

STUIIONN 35-10=109, ULCL,A, 1953, AS AMINDED,
“esponlent has alleged that the court reached an improper con-

clusion of law when the court stated on page two of the original decision

ositw wvill not support a termination decree.'" Respondent

on the court the proposition that impecuniosity standing

alo~e 0111 -upport a termination decree, It is difficult to conceive a

po-ition more violative of an individual's equal protection and due
rocess cunarantees under both our Federal and State Constitutions, Con-
trarv to responlent's assertions, this court has never taken the position

that imnecaniosity absert other additional circumstances would support a

Jeoree of termination, In all of the cases cited to this court by the

respordent, iadeed. in all of the cases decided by this court in which a

Jeovee of tommiration was upheld, there were additional circumstances
Hich contrihuced to the termination decree to provide a totality of
cirore s tances wavrvaatine termination, Those additional circumstances

have iucluded erotional instabilicy of the parent, In re State in the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Interest of Jennings, 20 Ut, 2d 50, 432 P.2d 879 (1967); a killing of

the mother by the father in the presence of the children, In re Statc in

the Interest of Mullins, 29 Ut, 2d 376, 510 P,2d 720 (1973); inadequate

parental supervisory skills, poor housekeeping and low moral standards

of the mother, State in the Interest of T, G., 532 P,2d 997 (1975); aban-

donment, State in the Interest of Summers Children, 560 P.2d 331 (1977);

and, where the home was clearly inadequate and the parents could not or
would not correct the evils which existed in the home, Inez Pilling et

al vs. Donna Lance, 23 Ut2d 407, 464 P,2d 395 (1970). Not a sinzle case

supports the position of the respondent, As this court properly pointcd
out, impecuniosity, standing alone, will at best support o:.ly a finding
of dependency before the juvenile court, In the instant case, none ol
these additional circumstances were present,

Respondent has conveniently chosen to ignore a central fact of
this case in that the appellant was a juvenile at the time of the orig-
inal termination decree and was impecunious only because of the temporary
status in being a juvenile, This type of disability, not of the appcl-
lant's making and the only one present in this case, is alleviated very
simply through the passage of a short period of time; a circumstance
which had been adequately met by the Juvenile Court's orivinal order of
November 6, 1974, placing the child in the temporary custody of the
Department of Family Services with review in one vear,

It would be a major step backwards in the devclopment of the
law of this State if this court were to reverse its orisinal holdin - that

"Impecuniosity will not support a termination decree,' Appcllant ur o
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the court to categorically reject the proposition that impecuniosity

absent other circumstances will support a termination decree.
POINT III

DISSATISFACTION WITH THE COURT'S HOLDING IS NOT A PROPER
BASIS TO SEEK A REHEARING AND RESPONDENT'S PETITION FOR
RCHLZARING SHOULD BE DENIED,

The essence of respondent's final argument is that the respon-
dent is not satisfied with the court's conclusion in its original deci-
sion, Respondent has asserted that the court failed to consider the
issues raised by Points I and VI of respondent's original brief: to-wit,
that the juvenile court had no jurisdiction to vacate its previously
entered order and that the welfare of the child and findings of the
juvenile court in relation thereto are of paramount consideration on
review by this court, However, respondent ignores the holding of this
court in its original decision of February 24, 1977, that the juvenile
court lacked the jurisdiction to terminate the parental rights of the
appcllant in the first place; that the juvenile court, a statutory court
of limited jurisdiction, may only terminate a person's parental rights
when it scrictly follows "a clearly expressed statutory standard,' Deci-
sion, Pebruary 24, 1977, page 3; and that the original order of the
juvenile court in this matter was void. Respondent appears to be sug-
scating thal no matter how carelessly and error-ridden a juvenile court's
initial termination proceeding may be, if the State or adoption agency

act quigily cnpis matter before the district court
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on an adoption action, that all prior defects committed by the juvenile
court in the original termination are cured, Clearly, the law will not
sustain such a position, and of equal clarity is that this court has not
ignored Point I of respondent's initial brief,

On the issue of an intervening adoption proceedinyg, the rajor-
ity opinion notes in footnote number 2, page 3 of the oricinal decision
filed February 24, 1977:

2, Also see 46 Am. Jur,2d, Judgments, Section 752,

P, 915: ", . . the defense of laches has been

regarded as not available against a motion to

open or vacate a void judgment, for the r:ason

that no amount of acquiescense can make it

valid . . .. There may be some instances, how-

ever, under which laches or delay may be asscrted

to preclude relief, as where others innocently

relied on the record of the judgment,
Additionally, the last paragraph of the majority opinion expresses tho
recognition by the majority that this case was not an easy decision to
be made in light of the personal interest involved. Therc the court cor-
rectly characterized the original error-ridden termination proccedin: as
"a tragic example which results from a failure to adhere to a clearly
expressed statutory standard," Decision, February 24, 1977, pavc 3.
Clearly, the court in reaching its decision in this case did considcr
the personal interests involved,

Point IIT of respondent's petition for a rclicarine is in ¢ub-
stance an emotional appeal grounded upon dissatisfaction wirtli the court's
conclusion, Such an argument does not meet the standard for a rchearin
set out by the court in the old case of In re MceHniche, 4 Ut. 237, Y p,
299 (1886) or that of Brown v. Pickard, 4 Ut. 292, 11 P. 512 horein
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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court stated:

The appellant moves for a rehearing, He alleges

that ., . , the court erred in its conclusions.
Nothing is now submitted as a reason why a rehear-
ing should be granted that was not fully considered
in the argument, No showing is made that satisfies
the court that it should review its conclusions,

and we are not convinced that we erred, We long

a:o laid down the rule that, to justify a rehearing,
a strong case must be made. We must be convinced
that the court failed to consider some material

point in the case, or that it erred in its conclu-
sions, or that some matter has been discovered which
was unknown at the time of hearing. Venard v, 014
dictory M & S, Co,,7 Pac, Rep, 408, Where a case

has been fully and fairly considered in all its bear-
in.s, a rehcaring will be denied, Peonle v, Rorcerson,

-

7 Pac, Rep., %10.

511 orf the iscues raised by respondent in Point III of their petition for
rehcairin: were before thie court in its original decision, were considered
by the court in its oricinal decision, and re:nondent's petition should

therefore be denied,  Arouments presented by respondent are in effect re-

ent of re-pondent's origzinal brief. When this is the case, the

ard

petition should properly be denied, Dredee Corp. v, Husite Co., 309 P,2d

POTNT IV

PAS INCLTCD IUDROPER STATEMENTS IN TIPS BRILF

ippellant takes cxception to, as improperly included in respon-
devt's bLricl o nerition for rehcarinz, the reference to a March 4, 1977,
Tottor to tie solt oo sribune from a child psychiatrist quoted in res-

pendont's Hricr tor a rohearing, tespondent's FPetition for Rehearing,

pace 18, Appellant asserts that it is in etffect an atcempt to influence
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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the court through the introduction of what the respondent is obviously
characterizing as expert testimony. Such an attempt is improper as
review is predicated upon the record of this case as previously estab-
lished, not upon an opinion generated outside the judicial process, and
this reference should be stricken from respondent's brief.

Lastly, appellant asks that the first sentence of repondent's
conclusion, Respondent's Petition for Rehearing, page 19, be stricken
as well, This is not legal argument proper for consideration by the
court in a petiticn for rehearing, rather it is an attempt at an intlam-
matory emotional appeal directed solely at dissatisfaction with the

court's original decision.
CONCLUSION

Appellant submits that the respondent has been airorded a
fair hearing in the decision of this case; that the court has not c¢rred
as to either fact or conclusions of law; and that respondent's petition
is based solely upon dissatisfaction with the conclusion of the court's
original decision, All issues raised by the respondent were con ideved
by the court in its original determination,

Therefore, appellant respectfully asks that respondent's

petition for rehearing be denied,

Respectiully submitted,

JAMES R, OIS IITVACER

. § ) . ) Lttorney Tor “\p})v;llu s .
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