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IN THE UTAH COURT OF APPEALS

JAMES R. DICKINSON,

Plaintiff/Appellant,

VS.

MAYNE CLINGMAN, : Case No. 960160-CA
Defendant/Respondent. : Priority No. 15

JURISDICTION AND NATURE OF PROCEEDINGS
This is a direct appeal from a decision by the Court sitting without a jury
granting Defendant’s motion pursuant to Rule 41 of the Utah Rules of Civil
Procedure to dismiss the case and from the Court’s subsequent denial of
Plaintiff's motion for a new trial. Jurisdiction is conferred upon this Court
pursuant to Section 78-2a-3(2)(j) Utah Code Annotated, as amended 1953.

STATEMENT OF ISSUES PRESENTED ON APPEAL AND STANDARD OF REVIEW

1. Whether the Trial Court erred in granting Defendant’s motion
pursuant to Rule 41 of the Utah Rules of Civil Procedure.

2. Whether the Trial Court erred in refusing to grant the Plaintiff a
motion for a new trial.

3. Whether such error was based upon the Court’s error finding that the



Defendant’s answer to the first paragraph of Plaintiff's complaint was a general
denial and following the presentation of the Plaintiff’'s case the Court failed to
review the evidence in a light most favorable to the Plaintiff in determining that
there was evidence of responsibility by the Defendant.

Standard of Review In this case the reviewing Court must review the
case in the context of whether or not the Trial Court properly applied the law
with respect to granting a Rule 41 motion and failed to review the evidence
presented by the Plaintiff’s in a light most favorable to the Plaintiff and
resolving all inferences in favor of the Plaintiff and therefore abused its
discretion. The Court must reject the findings as clearly erroneous. Southern

Title Guarantee Company vs. Bethers, 761 P.2d 951(Utah App. 1988).

STATEMENT OF THE CASE

This is an appeal from a trial to the Court, Judge Judith Atherton sitting
without a jury on the 28th day of September 1995.

Following the presentation of the Plaintiff’'s case, the Defendant made a
motion to dismiss pursuant to Rule 41 of the Utah Rules of Civil Procedure,
based upon the claim that the Court had no evidence regarding whether Mayne
Clingman was the responsible party for the Plaintiff’s injuries. The Court after
hearing argument, granted the motion.

A timely motion for a new trial pursuant to Rule 50 of the Utah Rules of
Civil Procedure was filed. Memorandum were submitted and a hearing was

requested. The Court did not allow a hearing and signed an Order denying



Plaintiff's motion on February 6, 1996.

Notice of Appeal was filed on March 4, 1996. Following the Notice of
Appeal, the Plaintiff filed a motion for summary disposition pursuant to Rule
10a(2) of the Utah Rules of Appellate Procedure on April 3, 1996. Following
briefing on that motion, this Court denied the same and set the matter for full
briefing.

STATEMENT OF FACTS

This was an action filed by the Plaintiff against the Defendant arising out
of an injury sustained while the Plaintiff was a tenant at the Aquarius Motel
which was owned and operated by the Defendant, Mayne Clingman.

On two (2) different occasions, January 17, 1989 and February 11,
1989, the Plaintiff slipped and fell on ice and snow that had accumulated and
not been cleared in the parking lot at the Aquarius Motel. (T.P. 44 - 45)

The Plaintiff paid his rent money to David Blanchard, the manager of the
Aquarius Motel, (T.P. 29), and also told Blanchard of the injuries. At that time,
Plaintiff was advised by Blanchard that the owner, Mayne Clingman, would not
authorize expenditure of funds for cleaning up the parking lot (T.P.30, T.P. 37-
38).

The Plaintiff was employed at the time as a fork-lift operator earning
$6.00 per hour (T.P. 24) and was significantly injured to the extent that he
could no longer work and is now permanently disabled (T. P. 45-64).

David Blanchard testified in the trial that Mayne Clingman was his boss



(T.P. 88) and that he dealt with no one else at the motel and turned all rent
monies over to him (T.P. 89).

Mayne Clingman neither appeared at the trial nor testified. The
Defendant called no witnesses during the presentation of the evidence.

In Plaintiff’s original complaint, Plaintiff’s first paragraph contained the
allegation that the Plaintiff resided in Weber County, State of Utah, and that
the Defendant was the owner and operator of the Aquarius Motel. The specific
reply to that paragraph by the Defendant was “Defendant is without sufficient
information or knowledge to form a belief concerning the residency of the
Plaintiff and therefore paragraph 1 is denied.” ( see record on appeal “answer”).
No other defense or any other response was made concerning the ownership
and operation of the motel being that of the Defendant. No evidence was
presented at the trial by the Defendant or his counsel that he was not the
owner or the operator of the motel.

Plaintiff rested its case following the testimony of Blanchard with the
Court allowing further presentation of documents concerning the Plaintiff’s
Social Security case pertaining to his injury to be held at a different time.

At the end of Plaintiff's case the Defendant moved to dismiss based upon
the fact that there was no showing that Mayne Clingman was the responsible
party. The matter was argued and the Court granted the motion to dismiss.

A motion for a new trial was made raising substantially the same issues

as this appeal. The Court did not allow a hearing on the same and sustained



the judgment.

It is from both the initial dismissal and the failure to grant a new trial
based upon the issues raised therein that the Plaintiff appeals.

STATEMENT OF COUNSEL

I, John T. Caine, represent to the Court that I was the attorney who
represented the Plaintiff at trial. | have caused the transcript to be prepared. I
have prepared the docketing statement and have prepared the brief. I believe
there are meritorious appellate issues and that this appeal is not frivolous.

ARGUMENT

THE DISTRICT COURT ABUSED ITS DISCRETION
AND ERRED IN GRANTING DEFENDANT'S MOTION
TO DISMISS PURSUANT TO RULE 41
OF THE UTAH RULES OF CIVIL PROCEDURE
POINT I

THE DEFENDANT'S RESPONSE IN ITS ANSWER TO
PLAINTIFF’'S PARAGRAPH 1 WAS NOT A GENERAL DENIAL

In the initial stages of this litigation, the Plaintiff filed a complaint (see
record on appeal “complaint”) in which it was alleged in paragraph 1 “ Plaintiff
is a resident of Weber County, State of Utah. The Defendant. Mayne Clingman,
is a resident and operated a business in Salt Lake County, State of Utah,
known as the Aquarius Motel.” In the Defendant’s answer (see record on
appeal “ answer”) the Defendant provides only one response to that paragraph,
* Defendant is without sufficient information or knowledge to form a belief

concerning the residency of the Plaintiff and therefore paragraph 1 is denied.”


file:///Wber

There is no other reference to that portion of paragraph 1 dealing with the
residency and ownership of the Aquarius Motel by the Defendant, Mayne
Clingman nor is there any defense raised as an affirmative defense in any
portion of the pleading.

The record from the time of the filing of the initial answer (to which no
amendment was made) is completely void of any other response by the
Defendant with respect to that issue.

The Defendant conducted discovery of the Plaintiff and raised other
motions but never made a motion to dismiss based upon the lack of
jurisdiction or any other type of motion relating to the non-responsibility of the
Defendant in this matter based upon the fact that he was either not the owner
or the responsible party or operator of the Aquarius Motel. The first time this
issue was raised was at trial.

It was Defendant who did not bring his own client, the named party in
the case, to the proceedings and presented no documentary evidence
concerning the Defendant’s ownership or lack thereof or his connection to the
Aquarius Motel.

The Court, without any other evidence, concluded at the time of the
Defendant’s motion pursuant to Rule 41 to dismiss after the presentation of
the Plaintiff's case, that the answer was a general denial and therefore put at
issue the ownership or responsibility of the Defendant for the Aquarius Motel.

Notwithstanding the fact that there was additional evidence which



supported that allegation which will be discussed in Part b herein, the Court
simply had no basis for determining that the response was a general denial
pursuant to the standards adopted for purposes of Rule 41.

Viewing the evidence in the light most favorable to the Plaintiff and all
inferences therefrom, the denial is very specific and applies only to that portion
of the allegation that pertains to the Plaintiff’s residency. The Court should
have concluded that the denial was specific and therefore constituted an
admission of the other allegation which would then leave no issue whatsoever
at the time of the trial concerning responsibility.

The Court was clearly arbitrary in this determination. The Court’s
finding an inference in favor of the Defendant is contrary to the law and
contrary to the express language of the denial. Were it a general denial of all
the allegations, it should have specifically said that all other allegations
contained in that paragraph were denied or an affirmative defense could have
been raised which was not.

There was no basis for the Court concluding that it was a general denial
and on that basis alone the case should be remanded and the Defendant
should have to proceed with evidence if any there be, contradicting the clear
inference that he was the responsible party.

POINT IT
WHEN VIEWED IN THE LIGHT MOST FAVORABLE TO

THE PLAINTIFF, THE EVIDENCE PRESENTED DEMONSTRATED
THAT THE DEFENDANT WAS THE RESPONSIBLE PARTY



The Court compounded its error in determining that the response was a
general denial by ignoring the uncontroverted testimony of the Plaintiff,
Dickinson and the general manager of the Aquarius Motel, Dave Blanchard
who clearly placed the responsibility for the maintenance of the Aquarius Motel
at the feet of Mayne Clingman.

The Defendant offered no evidence to contest the statements made by
both the Plaintiff and Blanchard but simply offered the argument that he had
made a general denial in his answer and that there was no written or
documentary evidence to show ownership or some other connection between
Clingman and the Aquarius Motel.

Unfortunately, the Judge simply bought the argument without applying
the standards required by all the Courts for this type of a motion. In fact, the
only evidence the Judge had before the Court at that time, uncontested and
uncontroverted, was that Mayne Clingman was the responsible party in
connection with the Aquarius Motel.

The Plaintiff, Dickinson testified that he had been advised by the
general manager that Mayne Clingman was the responsible party and owned
the Aquarius Motel and secondly, Dave Blanchard testified that he reported to
Mayne Clingman, that the rent was turned over to Mayne Clingman and that
Mayne Clingman was responsible for the operation of the motel. This creates
the presumption of legal liability.

The only rational inferences drawn from this testimony is that the



liability for the maintenance of the parking lot, which is the real issue in
question, rests with Mayne Clingman.

This becomes even more compelling when one examines the law. This
Court and the Utah Supreme Court have consistently ruled that in this type of
circumstance in trial when the Court only has before it the evidence of the
pleadings and the testimony of one side of the case and a Rule 41 motion is
made, that the Court must view all of the evidence in a light most favorable and
draw all the inferences in favor of the Plaintiff's position and to defeat the

motion. Martin vs. Stevens ,121 Utah 484; 243 P.2d 747 ( Utah 1952); Wilson

vs. Lambert, 613 P.2d 765 (Utah 1980); Sorenson vs. Kennecott Copper Corp.
873 P.2d 1141 (Utah App. 1994). The Court simply ignored this rather basic
rule and chose to raise all inferences against the Plaintiff in its ruling.

In fact, there are no other inferences that could be drawn from the
testimony taken other than the naked argument of the Defense which
submitted no evidence with respect to the issue as to who was the responsible
party. The language in the Bethers case supra is particularly appropriate
wherein it indicates that “... the reviewing Court must find that the Trial
Court’s findings were clearly erroneous if they are against the clear weight of
the evidence”. Id. at 952.

The Court’s error was even more compounded when the Court was
given an opportunity based upon a motion for new trial to review the matter

again and chose not to do so.



The Appellant recognizes that the above cases also require him to
marshall all of the evidence in support of the Court’s decision so that this
Court can review the case on the basis of the clearly erroneous standard set
forth above. In this case however Defendant offered no evidence to counter the
testimony of both the Appellant and the witness Blanchard nor did defense
counsel’s cross-examination even touch on the issue. The only time the
Defendant raised the issue was in his opening statement and in his argument
in connection with the motion. These statements are not evidence.

The Appellant has attached hereto in the Addendum the portions of the
testimony transcript dealing with the issue of whether the Defendant was the
responsible party. There is no other evidence that can be marshaled for the
Court’s benefit.

All inferences in the testimony before the Court were that the Defendant
was the responsible party. The Defendant’s motion was flawed. The Court’s
ruling was flawed and the matter should be remanded for a conclusion of the
trial and then a ruling on the actual merits.

CONCLUSION

The Court in this case was extraordinarily precipitous in ignoring the
basic law in Utah with respect to Rule 41 motions and in ignoring the evidence

that was before it and in ignoring the only inferences that could be drawn in

10



favor of the Plaintiff's position to defeat the motion. As such, the Court abused

its discretion, committed prejudicial error and the matter should be remanded

Ll

—
JOH CA‘f
Attorney\for Appellant

CERTIFICATE OF MAILING

for a full hearing on the merits.

RESPECTFULLY SUBMITTED this 7th day of Janu

I hereby certify that [ mailed a true and correct copy of the above and
foregoing Brief of Appellant to counsel for the Respondent, Joseph N. Nemelka,

Jr., 202 E 4500 S, Murray, Utah 84107, postage prepai

January, 1997.

JOH T. 62{;(155//"' /RAI{}Z’@

Attorney for Appellant
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103 UTAH RULES OF CIVIL PROCEDURE Rule 41

Rule 41. Dismissal of actions.

(a) Voluntary dismissal; effect thereof.

(1) By plaintiff; by stipulation. Subject to the provisions of Rule
23(c), of Rule 66, and of any applicable statute, an action may be dis-
missed by the plaintiff without order of court (i) by filing a notice of
dismissal at any time before service by the adverse party of an answer or
of a motion for summary judgment, or (ii) by filing a stipulation of dismis-
sal signed by all parties who have appeared in the action. Unless other-
wise stated in the notice of dismissal or stipulation, the dismissal is with-
out prejudice, except that a notice of dismissal operates as an adjudication
upon the merits when filed by a plaintiff who has once dismissed in any
court of the United States or of any state an action based on or including
the same claim.

(2) By order of court. Except as provided in Paragraph (1) of this
subdivision of this rule, an action shall not be dismissed at the plaintiff’s
instance save upon order of the court and upon such terms and conditions
as the court deems proper. If a counterclaim has been pleaded by a defen-
dant prior to the service upon him of the plaintiff’s motion to dismiss, the
action shall not be dismissed against the defendant’s objection unless the
counterclaim can remain pending for independent adjudication by the
court. Unless otherwise specified in the order, a dismissal under this
paragraph is without prejudice.

(b) Involuntary dismissal; effect thereof. For failure of the plaintiff to
prosecute or to comply with these rules or any order of court, a defendant may
move for dismissal of an action or of any claim against him. After the plaintiff,
in an action tried by the court without a jury, has completed the presentation
of his evidence the defendant, without waiving his right to offer evidence in
the event the motion is not granted, may move for a dismissal on the ground
that upon the facts and the law the plaintiff has shown no right to relief. The
court as trier of the facts may then determine them and render judgment
against the plaintiff or may decline to render any judgment until the close of
all the evidence. If the court renders judgment on the merits against the
plaintiff, the court shall make findings as provided in Rule 52(a). Unless the
court in its order for dismissal otherwise specifies, a dismissal under this
subdivision and any dismissal not provided for in this rule, other than a
dismissal for lack of jurisdiction or for improper venue or for lack of an indis-
pensable party, operates as an adjudication upon the merits.

(c¢) Dismissal of counterclaim, cross-claim, or third-party claim. The
provisions of this rule apply to the dismissal of any counterclaim, cross-claim,
or third-party claim. A voluntary dismissal by the claimant alone pursuant to
Paragraph (1) of Subdivision (a) of this rule shall be made kefore a responsive
pleading is served or, if there is none, before the introduction of evidence at
the trial or hearing. .

(d) Costs of previously-dismissed action. If a plaintiff who has once
dismissed an action in any court commences an action based upon or including
the same claim against the same defendant, the court may make such order
for the payment of costs of the action previously dismissed as it may deem
proper and may stay the proceedings in the action until the plaintiff has
complied with the order.

(e) Bond or undertaking to be delivered to adverse party. Should a
party dismiss his complaint, counterclaim, cross-claim, or third-party claim,
pursuant to Subdivision (a)(1)(i) above, after a provisional remedy has been
allowed such party, the bond or undertaking filed in support of such provi-
sional remedy must thereupon be delivered by the court to the adverse party
against whom such provisional remedy was obtained.
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ray of my pelvis, I think it was; anyway, they just give me

some pills for the pain.

Q

¥ 0O » O P 0O w

Q
January,

A

Q

of time?

Okay. Were you in pain during that whole period?
No.

Did you return to work about a week later?

A week later.

You felt well enough that you could do that?
I had to go to work, the rent was coming due,
All right. And this was back at Westpak?
Yes.

So that would have been roughly the 24th of
would that be about right?

About right.

Okay. Did you work continuously then for a period

38
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¥ 0O » 0

Q

Per hour.

Ultimately, you went to work for Westpak?
Yes.

And where is that located?

Here in Salt Lake.

And where did you begin--what--approximately when

did you begin working there?

A

Q
A
Q
A

I--July of '88.

July of 19887

Uh huh.

And what were your duties there?

Well, it was running a line or forklifi cperator,

maintenance, just whatever needed tc be done.

Q
A

Q

A

Q
the owner,

A

Q
A

Q

Okay. And what was your rate of pay there?

$6 an hour.

Okay. Was this a 40-hour week?

Forty-plus.

Okay. BAnd who was the--your supervisor there, or
that you reported to?

Mick Havens.

Mick Havens? He's here in the courtroom?

Right there.

Okay. Let me ask you, prior to January of 1989,

during the period that you've been talking about, did you

ever sustain any kind of an injury or have any medical

24
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then the back part where I lived and the south side of it
was--was the rutted ice,

Q Okay. You pulled in? What happened then after
you pulled your car in?

A I went in my room, ate some lunch and about an
hour later, I went out to empty the trash, which was up at
the office and I went up there, emptied the trash and on the
way back to my room, about in the middle of the parking lot,
I slipped and fell again.

Q Okay. Now, the--let me ask you, did ycu have

anvything to drink at lunch?

A Tea, I think it was.

Q Okay. Any alconolic bheverages?

A No.

Q Okay. And you had lunch in your room, as I

understand 1t?

A Right.

o} All right. BHad you had anything to drink in terms
of an alcoholic beverage earlier that morning?

A No. I worked that day.

Q Okay. After lunch, you indicated you had to take
the trash up; was there a central place where you had to
dump your trash?

A Yeah. There was a big dumpster up by the office.

Q All right. And you had to take it up there?

45
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went back.

whera--

1=2an.
211 right. 2And it's coming back from tp

at, you
through the parking lct tc get back to your place?
Right
Was there any other war Lo get back there?
Trhat was the best way, fecause like I say, the
32111 had 2 fcct of sacw and ice on them.
Sc, the sidewalks w2r2 coveresd too, going back?
Ch, vean
2Ll right,
Sc. I mezn vcu cculd walk in the ruts, you kncw.

211 right. The area 7ou were walking was rutted
Th huh.
All right. 2And what havpvened?

Well,

Okav.

1

I lost my footing again and fell again.

100 ¢id vou fall this time?

went cut from under me and I

feet

Were you able to get back to your room, or
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at *the Aguarius Mcia2l en the léinr ¢ Fakruary?
2 Ch, v=2z2h.
G Tocu wara--
A I--I--

B P B P ~ 1 - — ~ - e 1 - 1 a = P : 1
Nemelka gave hisz crening statement and ait least said that
ralas 5 T24im that vou wera e the first Py
ther="s scme claim that ycu were gene tnhe first part oL

a Well--
Q --is that true?
A --I--I moved cut like the Znd or 3rd or mavbke the

>

4th of March, because I didn't have the rent and I told Dave

15

there's just no way I could come up with it, and he says,

well, it's the best thing if ycu move then, Jim, so I did

0

and I moved intc the homeless shelter arcund the 4th of
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Q - 211 right. 3ZEut vcu had zaid .
a rant the lSt Of

Feoruary Zor the menth of Fa2bruaxzrs?

A For the menth of F=2zruary, but I--

Q And stavzd there that entire month?

A Right. Zut I didn't havz =2nough to pay the--for
Marzh.

G ALl right.

A Sc, I mcvad.

Tollcwing the Zall cn the 16th ci Fzbruary, did

A I cod.
1y~ - b - -~ L om ™
< Ckaz And when was ctahat’
> Y I e = J - =~ 1 I T W
A I den't remember the exzci data2. but I--I had to

A Taan.
Q Ckay. What is tnat:
2 It's run by the State, like ii you're unable to

work, thev'll put vou con general assistance and things like

that and that's--

Q All right.

A --that's when they started doing that and after I
was cn it fcr about four months or so, that's when they had
me apply for the Social Security.

Q kav. Before we get into that, brie=fly, did vou
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refturn to work after the 15th of FTebruary?

A Nc Nc

Q Aall right.

a The 13th's the lazt day I worked,

o} All right. Did yeou tzy to go back to work and try
it for a édav cr twe, Iz whaib--

A No.

Q --nhapren=2d?

2 Nc. told Mick. I says, vou know, I just--I just
can’'t de it anymore. I lcckxead around, hoving to find
scmetning ezs7 wasrae I could make a 1iving, but you know, it
didn'i hapren.

c 211 right. ES¢ tn2--and the re=ascn vou didn't
raturn te werk was whyv?

2 Because I ccouidn't do the work that I ncrmally did
any mecre and I sure ceouldn’t stay on my feet all day.

Q Well, £ vou--if you staved on vour f£=zet or sat,
what would haprpen?

A Oh, when vou stav on your fzet like 153 or 20
minutes, then I could stand for like ten minutes and I'd
have pain, you Xnow what I mean.

0 Okav. And wherzs was the locaticn of the pain
after the 16th of Februarv?

A Low back, left side, hips and legs.

Q Ckav. #as thers 2v2r a fracture?

e

[Ve]
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A XLzht.
¢ --3ccial Security?
2 Right.
c The tain, thcoucgh, staved in ta
- 1 N ~
Y Cn, v=an.
] --z11 during this pezicd:
e 71 D o L
A all, 1h--they said
ERRE=] 1 eyl o+
G Tou just tell me what vou f£21t.
oAt
A Tazn.

G I need--that's wnat w2 need to Xnow.
A Teah, Well--

For the first three

]

211 right.

o0 B 0O w0
ya
b
[
~
'»J
O
o
o+

vain medication didn't werk.

cu i

~

P—a
bs

Q Ckay. T2 me, are -

e
‘G
Y]
,J
]
3
@)
£

S0

ears, it was miserable.

Miserable. I mean, you know, nalf the time,

3 They said there’s 2 mild--z 7.3 mild fracture or
semeining 1ike that, in th=z back.

Q Ckar.

A Whatayar T-% iz,

¢ And tha:i was in th=2--3ll ¢f the information that

7 i 22 zame location--

the
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S And we2r2 vou zn zTain medication during that

sarizé?
-, . ~em v m 2 <o~ - 3

a I'72 z2en cn pain medication since February of
2z,

o] A1l right. Ncw, did ther2 ccme a point--

Mz, CRINZ IZ I could have this marked,
Q (37 Mz, Caine) ©Did there come a point after you
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subject to the increase and decrease for cost of living
continuously since October of 13307

A Correct. Every month.

Q 2l1l right. Has the continual receipt of those
required that you submit yourself to any other medical
examinations or any cngoing therapy to get that, or is that
just a permanent award?

A That's just a permanent award. The S.S.A. is

retirement and I will receive that the rest of my life--

Q Ckay.

A --yes,

Q You have encugh hours or enough--

A I had enocugh pald into the system, I had a record

approximately working 25 years paying into the Social
Security system.

Q All right.

A That's the reason I was abie to get retirement,
not just disability.

Q Okay. And that is the payment that will continue,
I guess, for the rest of your life?

A For the rest of my life.

0 All right. During the period from October of
1990, when you received the award up until now, have you
worked?

A No.

59




Q

2 A Well, ierg Just--1'n Jjust Very limited what 1 can
do anvmora and what I've done all my life, 7 Mean, thatrg
history "causs I--I--: just can's do i+,

Q Can you work at any king of constructicn job?

a No. 1--3% siddle around the acuse, Malts flower

1 the kinds of things 7ou did a+ Westoak?

13 A Nobedy will hire pe With my dlsab;LlClcS decause
14 of insurance,

15 0 Tou've attempted to--

16 A Ch, 1 ave, but the--7 gaid twa o four heours a

17 day if I could sit down, you know, and didn't have to stay

18 eh my faeet op Something, You know; put nobody wants that,
19 Ckavy. You've made an attempt?
20 Oh, with--when T first got hurt, veazn,

21 Okay.

22

23

Q
A
Q
A When T fi,.5+ got hurt, I--my whole life changed.
Q
24 A
Q
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