Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

1987

Michael R. Barker v. Laura Beth McGillivray, and
the State of Utah, by and through Utah Dept. of
Social Services David L Wilkenson, Utah Attorney
General Ross C. Blackham, SanPete Country
Attorney Utah Dept. of Seocial Servics John Abbot,
director Raleen Olsen Ofhce of Recovery Services
Utah Department of Social Services, Inc. Waine
Riches, Attorney Clella Lawrence, Attorne
H@W@a&daMa@t@mgtAﬁ@/ﬁ@@}ﬁmrﬁﬁh@ﬂ@ﬁﬁpp@ﬂant

b Part of the Law Commons

Utah Court of Appeals

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

David L. Wilkinson; Attorney General; Blaine R. Ferguson; Waine Riches, Clella Lawrence, Howard
Maetani; Utah Legal Services; Ross C. Blackham; Sanpete County Attorney; Attorneys for
Respondent.

Michael R. Barker; Pro se.

Recommended Citation

Brief of Appellant, Barker v. McGillivray, No. 870158 (Utah Court of Appeals, 1987).
https://digitalcommons.law.byu.edu/byu_cal/419

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F419&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F419&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F419&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F419&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1/419?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F419&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

Deferndarnt,
V.

Laura Beth MeGilliveay, and the
State of Utah, by and throupgh
Utah Dept. of Sccial Services
' o L @YiE,
ey Gereral
Rass L, Blackham,
Saritete County RAttorney
btan Dept. of Sccial Services
Joh Rpbott, Directeos
Rodeen Olsern
Office of Recovery Services
dtah Departmernt of
Boocial Services
Utah Legal Bervices, Inc.
Wairne Riches, Attorrney
Clella Lawrernce, Attorrey
~d Maetarmi, Attorney
idintiffe/Respondants

-~

N

P R T e T e e T T

— N e A e

T
[T W S T A

Appeal fraom the Ju
District Court f

Hore  Doarn V.

David |, Wilkersarn, Rttocrmey Sereral
C/70 Blaiwme R. Fergusorn, Atbtorney

236 Btate Capital Ridg.
Fall lake City, Utah 84114

Wairne Riches, Attorney
Clella Lawrernce, Attorrey
Howard maetami, Attorrey
Utan Legal Services, Inc.
435 N. University, Suite 1@
Frava,  Utah 84621

Ross O, Rlackham, SanPete
[ttorney
Cownty Courthouse
L dtah  Ba4b4E
Armeys Fore Res

of the 6th
cee County

ERROR

V. De8%

BARKER



VIT

TARLE

JURIBD

1311

CONBTI

STATEM

Nature

TARLE

AR} e @ m o @ omoxon o4 oa s oMoaomouowowomoa

ICTION OF THE COURT

ENT DF THE ISSUES

TUTIONAL, AND STATUTORY PROVIGIONS

ENT OF THE CABE

mF the Case

R R I N A I N A ]

Couree of the Froceedings

Dispos

Statem

Pmimd
Bevivh
Femiyvk
Pl 3
Peoviveh
AREUME
Fumed il
Fred el
Fosdrel
e iomh
Feedvk
Frmd el
Bovimt
Baoi et
Bl

Foed wi

ition of the Case

ent of the Facts

TYOOF ARGUMENTS

rough #7 ...

LCoanghy HIE L.

#1323 through #16 .
#17 throupgh #22 .
#21 through #2353 .
NTS

#1 through B8, ...

#H3 bheouph #4 ...

theough 11 ..
#1122 through 13 ..

® B K OB o® B & ® K P KR8

17

{ N

®o® N N N AR E E B NP S

LR A N I I R N A

iy

Cotrt

Cowart . .

Recoard?

OF CONTENTES

® 3 a4 ® M @ w9 W T x T RN AR E® I

=

Tha
i

{2

.

gt
i
Ll

e

k @

iia

Vo

FER]

i

{:

&

&

1

s
Tt

ey

v

ot

i
o



VI

>

bt

Bondmh

Poximt

Poimt

Fenimt

Porimd

Fazimt

ot

B1E

#17

HOE

CONCLUST

ADDENDLIM

TARLE OF

»

L]

i

£

CONTENTS

a

®

"

#®

a

R ]

it

@

LCONTINUED)

LA B 1

El

EEE N

x

§ K
ja

)

pu

s

B

3

1]
Y]

i
R



TARLE OF PUTHOR.
CASES

Bruguiere v. Bruguiere, {(19&1) 178 Cal. 193 . s

183 P 288. Are. Das. 1917E. 183

e

Cardinale, 68 F.2d 997 and 68 .o D!

bl =00
LoATE, R s 0

24T NYS S0 4568, e s e e rssaseaa e Dl

{1963) 894 PArix 28, 381 BEd ... pad

57 3.

Doryn v.  Dorr FIBEI)Y SHBE App Div 97, RCS = O

MEd 89, A = S

4

1915 v ennnn e ne s

Miller, (1988) 803 Cal. 61,863 B  .use..p

i
L
£

Lard, (1982 625 F 2d 1848,  .esecnscrsccaDe

L. R. 17-E57. B «

Qamus wv. Ospus, (19482 114 U Z16. T

14

1@l NYE 2d &8, R « P &

Porter v. Porier, 577 F 2 111, VN o TR

/ Soherer, 405 NEED 4@  veevvnverccnnnns

Bmith v. SBmith, (1977) 364 P 2d 387, ..iawsens

o i e T TR =
Lelie g . R 14~235, e A N I I

Tolmarn  ws Wassom, (1965 16 U 2d 258, B«

Tivary, WheRey 37-583.  wnwuwesaneens e

iid

i

i

(LEv7y EE4e  BoZd 385, R « O


http://Cardi.na.le

TARLE OF

ALITH

HIRI

STATUTEE AND

-
iat

UTAH CODE ONNOTATED (3. C. A0 )

e Co Ry 1883, as avw
LD f., 1383,
e 0 Ry 1283, as amended, Sechi

1953, as amended, §

Le 2.0, 1983, as amewnded,; Section
UNITED STATES CODE UL 8.0

Ua 8. 0, 133613965, Sub Chapher
Title 43,

TATES CONSTITUTION (U 8.

PFreambhle arngd Bill of Rights

5 ¢ oa

Eomsbituticr, Amerndments 4

CONSTITUTION:
et

Coomst 1 ul 3 ooy whe 1y

¥* ¥ ¥ K

* 3 % % W i

T

TIEE (CONTINL

w 7B-RT -5,
ey TE- 45T
TR—4 50T,

78453, -

XIX, Chaplter

CONSTITUTIOND

LR LA R A )

argl O

A A ]

Section 1. .

fad
[

Section

Sect i

Sectiorn 7 .-

DD

" xox

7y

ke

El

s
et

e
3}

el

e 37
pe 17, 18
De &7

Da Bl
e 13, 21

pe 13y 17,
sy, 21, 3
23, 24, 25,
29, 3@, 31
e .E?.; ;:'35
m 9,
-y

wd

I TR §

17, 18, 2@,
Bl S, S
D8, BT, 23,

2@,

(3o o



[

TERELE . LU TIES L L L

ot
[y
®
®
"
2
u
3
5
2
s

Cowab it o s Brticle 1, B i

Sechtion 14 ceevnsenar ™ 7

e
i

Seol iom

Ubah Cormstitubion, Mbicle 4, Sectiow 185 .o ese. e i3

oo x X & X ¥ oW o N
" B e 4R P~ g
Sectionm 13, T o S

D
i 4
3
ot
b
1
fe}
il
£y
-
i
£
H]
3
}
oF
Joie
I}
7
st
i)
€
]
Bl
s
L3
£
5
L]
=
L]
#
{4
5
e
28
-
£
3



JURISDICTION OF THE COURT
Spopellant, Michael R.  Barker, hereinafter referred to as
SINE=S 4 % A im oa Freg, white, citizern {de jure) of the State of
o Qo y shivmgton, based upos the Preamble and the Bill

of Rights to . S.

Cornstitution and as such, the Appeals
Lo wmdiction over the subject matter to secure

siabe the rights of Sppellant/Deferndant.
(= Ffe are U, 8. Citizems who reside

sl has the =3
Respondant s/ Co-
im the State of Utah.



STATEMENT OF THE ISSUES
POINT 1. SOVEREIGN STATUS

Is a free, white scavereign citizern (de jure) of the State of
Utah entitled ¢toa protection of Organic Constitutional rights
based on the Preamble and the Bill of Rights tca the U.S.
Constitution; especially whern the court has takern Judicial Notice
of that status?

FOINT &. VALIDITY OF FOREIGN DIVORCE DECREE

Cann & foreign divorce decree be estopped when the sole
purpcese is fimancial gain to the harm of ancther?

POINT 3. DOMICILE

Is it nrot arbitrary for a Judge to rule; without any
evidernce or facts, that a persorn did not fulfill divorce domicile
requirements of a foreign countrys; whern the law states that the
burdern of proof rests with the oppasing party?

POINT 4. NON-ORLIGOR STATUS

Is it not illegal, or at least an abuse of discreticn, for a
Judge tao rule that a persorn is an "abligor" as defined by U.C.A.
Secticn 78-4353-2, as amended, when that person has provern on the
administrative record that he is not; and furthermore, to do so
whers that person is not allocwed by the court to ask questions
pertaining to his defernse at the trial?

POINT 5 . VIDLATION OF FPRIVACY

Is it not unlawful, or both urnlawful and illegal, or an
abuse of process, or malicicus prosecutiar, and against the
intenticon of the Utah Legislature, and a viclation of a savereign
state citizen's right to privacy, faor the Utah Department of
Saecial Services to cperate cutside of U.C.AR. Section 78-45b-5, as
amended to cobtain private financial information about that
persan?

POINT 6. FARTIES RCTING ON DIVORCE DECREE WITH CONSIDERATION

Is it not arbitrary and an abuse of discretion for the court
te rule that & foreign divorce decree is invalid because it was
arn agreement betweern parties tao mutually divorce when the
evidence and the facts show otherwise?

POINT 7. COURT NOT SET PROPERLY
Is it not a viclation of the doctrine of Utah's separation

af powers Article 5, Sectian 1, and a viclation of basic U.S.
vii



Constitutional rights, for a court to rule on the validity of &
fereign divoerce and the subsequent rescission of a Utah State
marriage license when the judge has acted ministerially for the
Ut ah Department of Sccial Services, and the Judge is at the same
time acting Judicially to disclve a Utah marriage which was
administered by the Executive Department?

Is it not, furthermcre, appropriate for the District Court
ta hear the rescission of the marriage license issue rather tharn
refuse to hear it because it is nct "proper"?

POINT 8. VIOLATION OF TRIAL BY JURY

Is it rot a viclation of & persons right to trial by gury
fer a Judge to refuse repeated demands for that right based on
Article 1, Section 1@, of the Utah Canstituticorn, and for a Judge
to refuse a tendered jury fee?

FOINT 9. RIGHT TO COUNSEL VIOLATED —— ABRSURDITY

Is it rnot & viclatiorn of the right to due process of law for
a gudge to granmt the right to cournsel at a pre—-trial hearinmg and
thern at the time of trial deny that right? Is that lcogic,
furthermore, nct devaid of reason and therefore absurd; and is it
nat reasconable that cocunsel and court cost suffered by a person
irm that circumstarce should be awarded?

POINT 1@. RIGHTS SUA SFONTE DENIED

Ie it not a viclatiorn of a persan’s basic Constitutional
right to have his rights sustained by & judge, arnd for the judge
to inform & perscon whern basic rights may be in jecpardy instead
of a judge attempting to viclate that person's rights?

FOINT 11t. DEFENDANT THREATENED WITH INCARCERATION

Is it rnot & viclatiorn of a person’s Constitutional right for
a Jgudge to threaten a person with incarceration if he does nat
answer questions pertaiming to his financial status which have
already been answered pursuant to the Fourth and Fifth RAmendments
to the U.8. Constitution?

POINT 1&. VIOLATION OF RIGHT TO DEFEND--JOINDER

Is it rnot & viaclation of a person’s right to defend far the
court to refuse to hear issues forr which summons have been issued
and parties have appeared in court; and further, after the Judge
does allow summaned parties to take the stand is it noat &
viaclation of a person’s right to due process, and right to defend
to not allow questions pertirnent to the defernse to be asked?

POINT 13. INVASION OF PRIVACY
Is it not a viclation of a person’s right to defend for the

court ta not allow a person to ask questioms pertaiwming tao what
viii



statute, law or authority allows them to harm ancther?
POINT 14. JUDBE GIVES LEGARL ADVISE

Is it mot & viclation of a person’s right to due proacess for
a Judge to give the advise for him to obtain a licensed attorney
whern if that advise were followed it would take away the personm's
status and place him in the jurisdicticn of the court?

FOINT 135, CONSPFIRACY AND BLACKMAIL

Is rict the court a party to conmspiracy whern after having the
eviderice to same or the record finds that there is noa canspiracy
and blackmail?

POINT 16. VIODLATION OF RIGHT TO RELIGION RAND SFEECH

Is it not & violation of Article 1, Sections 4, and 13, for
the court to deny a person the right to communicate freely to his
childrern concerning the destructive and malicicus internticrns and
behaviar of ancther sc as toc impart to them a concept of correct
principles instead of that which leads to dissclution?

POINT 17. BIAS AND CONSFIRACY OF ATTORNEYS FOR THE STATE

Is it rot a viclatiorn of a persan’s right to due process of
law for the failure of the County Rttorney and the Attorney
Gereral to act an &8 criminal assault complaint and a threat to
the persan’s life?

POINT 18. COURT ATTEMFTS TO FORCE JURISDICTION

Is it mot & viclation of a persaons right to due process of
law for the court to crder a person to pay child support tao a
third party when, irn fact, wo money is due or owing to that
third party; and the only reason for sa ordering is to brinmg that
persaon intc the court’s jgurisdictiaon?

POINT 195. FROFERTY TO A STRANGER TO THE RECORD

Is it mot & viclation of a persons right to due process of
law for the court to rule on disposal of his property wher, in
fact he is a stranger to the record; and is that ruling therefore
nat null and void?

POINT =a. FRIOR FPROFERTY RAGREEMENT
Is it not a well established axiom of law that equity is rot
available to reinstate rights arnd privileges valuntarily

cantracted away simply because a party has come to regret the
bargain made, especially whern it is to the harm of ancther?

iX



POINT 21. CUSTODY OF CHILDREN

Did not the court viclate U.C.A. Section 3@0-3-5, as amended,
wherr it awarded custoady and visitation rights of children when it
had already beer made by a foreigrn divorce decree, since the
foreign decree must be givern full faith and credit?

POINT 2&. VISITATION I5 TOO RESTRICTIVE

Did nroct the court abuse its discretion in ruling for an
unmecessarily restrictive child visitation rights for a father
whenr there was a lack of furnds and a great distance which caused
hardshipy and did not the court abuse its discretion since the
parties had acted on a pric agreement for visitationm rights
which was nat to the harm of the childrern cr their father?

POINT 23. NO CHANGE 0OF SUFFORT CIRCUMSTANCES
Did wnoct the court arbitrarily and with abuse of discretion

issue new orders for support wher, i fFact, there was no change
in circumstarnces of either parties to justify that crder?



CONSTITUTIONAL AND STATUTORY FROVISIONS
UTAH CODE ANNDTAATED {(U.C.R.):
U.C.A., 19353, as amended, Section 3@-3-5.

U.C.A., 1953, as amended, Secticn 78-27-50.

Fimarmcial informatiornn privacy—-Rctinapplicable toa certain
afficial investigations. -Nothing in this act shall apply where am
examination of said records is a part of ars afficial
investigation by any lacal police, sheriff, city attorney, county
attcrrney, the attorrey genaral, or the state department of public
safety, o the bureau of recovery services, department of sccial
BEFVICEeS.

W C.A., 1953, as amended, Becticon 78-45-2.
(&) "Obliger" means any persan cwing & duty of support.

"Support debt" means the debt created by ronpayment of
child support under the laws of this state cor the decree of any
court of appropriate jgurisdiction crdering a sum ta be paid as
child suppocrt, "

U.C.hA., 1933, as amended, Secticrn 78-45b-5.

Noetice of support debt-Absent court order—(1) In the
absernce of a cocurt ocrder, the director may issue a natice of a
suppcrt debt accorued or accoruing based upors the furnishing of
suppcrt by the departmernt for the bernefit of any deperndent child.
That notice shall include & statement of the support debt accorued
o accoruing, camputable or the basis of the amount of assistarnce
paid or tao be paid, a statement of the rname of the recipient and
the name of the minc child for whom assistance is  being
provided, a demand for immediate paymernt of the support debt or
in the alternative for a writtern answer from that person ta  the
department setting forth anmy claimed defernses to liability, and
requesting a hearing thereorn, and a statemerst that if nrneither
answer nor Full payment are received within twenty days fraom the
date of service the department may assess and determine that
support debt and that, subsequent theretco, the property of that
peErsoy shall be subject to appropriate cocllection action
including, but not limited to, execution upon liens, wage
assigrments, attachmenrt, and garnishment. This rnotice shall be

served uparn the alleged responsible paremt im the marner
prescribed for service of notices under section 78-45h~4,
{2) If a written answer is received by the department,

a hearing shall be set irn the marmer provided under sectiarnn 78—
45b-6 and reasonable notice of that hearing shall be forwarded to
the alleged responsible parent in the marmer prescribed urnder
secticon 78-45b-4.
£3) If paymernt is not received as demanded unider
X1



subsection (1) and no written answer is filed within twenty days
fram the date of service, the department may proceed ta assess
and determine that support debt and, at any time thereafter, may
praoceed with appropriate collectiors actions as provided in that
subsecticor.

U.C.A., 1953, as amended, Secticon 78-45-9,

Enforcement of right to support (1) The abligee may enforce
his right of support against the aobligocr and the state department
of sccial services may proceed pursuant to this act or any other
applicable statute, either o its own behalf or on the behalf of
the obligee, to enforce the obligee’s right of support against
the abligos. Whernever any court actiorm is commewriced by the state
department of sccial services to enfoirce payment of the cbligor's
support aobligatior, it shall be the duty of the attorrney gerneral
o the county attorney, of the county of residernce of the
cbligee, tco represent that department.

UNITED STATES CODE (U.S.C.):

U.8.C. 1396-13969, Sub Chapter XIX, Chapter 7,
Title 42.

Summary Judgment-——-811. Gererally: District court may use
summary judgment in reviewing decision of Secretary on disability
claim.

ac8a. Plaintiff could rict be granted summary judgment, i
action for social security and disability bernefits, since,
because of favorable ruling for plaintiff on divorce question,
under which it was held that Florida divorce obtaimed by wage
earner from plaintiff was invalid for social security purposes,
o consideration was given to gquestion of whether plaintiff
satisfied requirements of this secticn concerning her cwn primary
insurance bernefits, and where no determinaticn had beewn made of
the amcurnt of any bernefits.

UTAH CONSTITUTION:
Utah Constitution, Article 1, Section 1:

All mern have the irherent and inalienable right to enjoy
and defend their lives and liberties; to acgquire, possess and
pratect property; to worship according to the dictates of their
consciences; to assemble peaceably, protest against wrongs, and
petition for redress of grievarnces; to communicate freely their
thaoughts and cpinions, beirng responsible for the abuse of that
right.

Secticn 33

The State of Utah is anm inseparable part of the Federal
Uit ooy and the Constitutiorn of the United States is the supreme
law of the land.
xii



Section 4@

The right of consciernce shall never be infringed. The State
shall make nc law respecting an establishment of religicn or
prahibiting the free exercise thereaf; no religicus test shall be
required as & qualification for any office of publiec trust or
for any vate at any electioni nor shall any persaor be incompetant
as a witness o Juror on accocunt of religicus belief or the
absence therecf. There shall be nco unicrn of Church and S5tatey, rcoe
shall any church dominmate the State or interfere with its
functicnrs. Na public morney or praoperty shall be appropriated for
ar applied to any religicus warship, exercise o instructicrn, or
for the support of any ecclesiastical establishment. No property
qualificatiorn shall be required of any person ta vote, or hald
aoffice, except as pravided in this Constituticomn.

Sectian 7:

Nca  persars shall be deprived of life, liberty or property,
without due process of law.

Section 1@:

In capital cases the right of trial by gury shall remain
invialate. In courts of gerneral jurisdiction, except in capital
cases, & Jury shall conmsist of eight jurcrs. In courts of
inferior Jurisdiction a jury shall caonsist of four Jurors. In
criminal cases the verdict shall be unanimous. In civil cases
three-fourths of the juwrors may find a verdict. A gury in civil
cases shall be waived unless demanded.

Section 11:

All ccurts shall be cper, and every persor, faor an irngury
dorne ta him in his persor, praoperty or reputaticn, shall have a
remedy by due course of 1law, which shall be administered withaout
denial cr urnnecessary delays; and nco person shall be barred fraom
prasecuting or defernding before any tribumal in this State, by
himself o~ counsel, any civil cause toa which he is a party.

Section 14:

The right of the pecple to be sucure in their persons,
houses, papers and effects against urreasonable searches and
seizures shall rnot be viclated; and rno warrant shall issue but
npor probable cause suppcrted by c<ath o affirmatioan,
particularly describing the place to be searched and the person
ar thirng to be seized.

Section 15:

N law shall be passed to abridge or restrain the freedom of
speech or of the press. Ivn all criminal prosecutioms for libel
the truth may be given in eviderce to the jury; and if it shall

Xiii



appear to the jury that the matter charged as libelous 1s  true,
and was published with good matives, and for justifiable ends,
the party shall be acguitted; and the jury shall have the right
ta determine the law and the fact.

Section 27:

Frequent recurrernce to fundamental principles is essential

ta the security of individual rights and the perpetuity of free
goverviment.

Utah Canstituticw, Article 4, Secdticen 1@: (Dath of office)

All afficers made elective o appointive by this
Constituticon or by the lawss made in pursuance thereaf, before
entering upaorn the duties of their respective offices, shall take
arid subscribe the focllowing cath o affirmaticon; "1 do sclemnly
swear (o affirm) that I will support, ocbey and defend the
Constitution of the United States and the Constitution of thas
State, and that I will discharge the duties of my office with
fidelity.["]

Article 5, Sectiorn 1:

The powers of the goverrment of the State of Utah shall be
divided intca three distinct departments, the Legislative, the
Executive, and the Judicial; and no person charged with the
exerc:se of pawers properly belonging to  one of these
departments, shall exercise any furncticrms appertairning to either
aof the cthers, except in the cases hierin expressly directed cr
permitted.

MArticle B8, Section 13:

Except by caonsent of all the parties, o judge of  the
supreme o anfericr courts shall preside in the trial of any
cause where either of the parties shall be cormected with him by
affinity cr consanguinity withain the degree of first cousirg o
1 which he may have been of counsel, ar in the trial which he
may have presided in any nferior court.

Article B8, Secticrn 19:

There shall be but ocme form of civil actiorn, ard law and
equity may be administered ivn the same actiar.

Xiv



"
STATEMENT OF THE CASE
Nature of the Case
This is a divorce action based o alleged coruelty ta

Plaintiff as a first cause of actiorn and on allegatiocns by the
State of Utah by and through Utah Department of Sccial Services,
hereinafter referred toa as the Department, that the Defendant is
anm abligor as definmed in Utah Statutes as a second cause of
actiar.

Defendant has Counterclaimed with multiple actioms arising
cut of the divorce actica, alleging Want of Jurisdictionm over
subject matter and aover his Person due to State citizewship (de
Jure) status based uporn the Preamble and the Bill of Rights to
the U.65. Constitutiorn, Warnt of Jurisdicticn over the subject
matter based upaon & pricor Mexican divorce decree being valid,
Narn—Obligor status as defined by Utah Statutes, the omrigirnal Utah
State marriage having been rescinded based cr conmstructive and
actual frauwd, Want of Jurisdicticon over subjgect matter and
Deferndant?s Persc due to marriage rescission, vialatiorn of
Constitutional rights, ramely, right to trial by jgury, right to
counsel of choice, rnaotification of rights sua spante, right to
due process, right to freedom of religion and speech, and cther
Canmstitutional rights viclations causing harm and suffering  to
Defendant's Persaorn involving conspiracy and aliemation of the
affections of Defendant’®s children from him, lass of health, lass
of morey, lass of time from werk, and physical and mental
suffering, through illegal activity of Co-Plaintiffs, invelving

invasion of privacy, Corspiracy, fraud, blackmail, malicicus



process, malicicus prasecuticon, and fairlure of the County
Attorney, who is a party to the action, to act uporn a coriminal
camplaint of assault amd battery and a threat to Deferndanmt®s life
by the use of firearms.
Course of the Proceedings

Co-Plaintiff, Laura McBillivray, separated from Defendant,
Michael Barker, abcut 18 April 1984 and laived in Portland,
Oregorn.  Deferdant aobtained a Mexicarn divorce 3 August 1984, Lo
Plairntiff sreturned ta Utah to sigrn the divorce decree on 30
September 1984, arnd ta live in a8 hame in Mayfield, Utah and to
receive child support that Deferndant provided for his children.
Deferndart relccated in November 1984 ta St. Geamrge, Ut ah.
PFyraoperty settlement and visitaticry rights of parties were
mutually agreed uporn during that time as stipulated in the
foereign divorce decree. A writtern contract pertairvang to child
custody was sigrned by both parties aon 16 Jurne 19835, Deferdant
was served with a Utah divorce Summons 2 January 1986.

Cao—Rlaintiff applied for Welfare on & January 19885, The
Utah Department of Social Services aobtained wage informaticr from
Defendarnt’s employeyr in January 198% after haviwmg beernn notaified
by Defendant that his children were being provided for in  an
amournt  greater tharm that required by the Department. The
Departmernt proceeded to threaten and hassle Defendant and have
ot stopped for over twoa years.

Defendarnt rescinded his marriage license with the State of
Utah based o comstructive and actual fraud. Attormeys for  the
State and Utah Legal Services, Irnc., held Defendant's children

ranscom For twa years in an attempt to obtain quickly, a new Utah
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divaree.

While Co-Plaintiff was helping Defendant move scme of his
belongings stored in the Mayfield home on 16 June 1988 she,
without provocation assaulted Defendant by beating him repeatedly
with & short twoe by four board, arnd repeatedly threaterned tao
kill him if she had & gur. Defendarnt repcrted, mcre than oance,
ta the SarfPete County Sheriff's 0Office, a Criminal Assault
camplaint  which the SarnPete County Attormey refused to act  upon
uritil Defendant repcrted the complaint via certified mail. The

matter was submitted to the RAttorrney Gerneral, since The SarnFete

Courty Attorney, Ross C. Blackham, was representing the
Departmert in the divorce actiorn. The Rttorney Gerneral rnever
acted uporn said coamplaint and Deferndant feels sure that his life

is 8till in darnger.

My Barker was forced cover his cobjecticrn and against his
will, under  threat, duress, and ccersion to proceed in  new
divorce proceedings because his right to be with his childrern, as
cantracted with his former wife, had beern viclated by Co-
Flaintiffs.

Dispositicorn of the Case in Laower Court

The case was tried to the court on 23 March 1987. Froam the

findings and crder for the Plaintiff, Deferndant appeals.

Statement of the facts
{Na Court Record)

The lcower ccurt maintained that the anmly acticons to be ruled
on were a divorce and the Department’s claim for support morney

cwed by Deferndant and did refuse to hear anythimg other tharm

thase two acticons.
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The Deferndant maintaired that after the parties separation
arnd Mexicarn divarce that Co-Plaintiff Lauwra MeBGillivray had
sigrned up for "welfare" while Deferndant was providing her with a
house ta live in and $30Q. 22 ir monthly child support payments as
agreed upon as mutually as stipulated in & pricr Mexican divorce
decree. The Departmernt begarn paying Co-Plaintiff "wel fare"
menies at the same time Defendant was providing for his childrer.
The Department, in viclation of Utah Statutes, did contact and
ocbtain wage informaticrn from Deferndant’s employer upon which to
base a claim of support. Deferndant was wnotified by the
Departmert that welfare morney was being received by his children,
whereupors Defendant timely rnotified the Department that he was
already praviding a house and money to Co-Plaintiff and ta cease
arnd desist welfare payments. The Departmernt refused to stop the
dcauble payments, and thern at a hearing denied Defendant oredit
for providing a home, and cash utility payments for Co-Plaintiff
stating that it was considered payment "in Kind" and would nct be
allowed as credit for suppaort.

Co-Flaintiff, several moanths later, did maove cut of the
house that Deferdant was providing in an attempt to force himg
through the Department, ta pay mcre casnh money per month  than
criginally mutually agreed uporn which Deferdant was, at that
time, unable to do.

Co-incidental ta the abave whers Deferndant was returning his
childrern to Co-Plaintiff, Laura McGillivray did beat Defendant
with a short two by four, and threaterned to kill him with a
fFirearm, with na provoacation from Defendant, whereupon Defendant

left with twa of his children as witresses, and repor-ted the



craminal  assault ta the SarnPete County sheraff. The County
Rttorney Rass C. Elackham did fail to act uporn that coaplaint
urnti1l Deferndant filed a thaird complaint via certified letter
because the first two witrnessed complaint statements had beer
"last". Said RAttcorrney whoe was representing the Department irn the
imstant matter notified Deferndant i1n writing that there was a
canflict of interest and he waould forward said complaint ta the
Rttorrey General 1f sa notifired. Deferidarnt did wnatify t he
Coaunty Rttorrney to forward the complaint to the Attorney General
i wrirtaing. The County Attorney did inmvestigate said complaint
arnd  "judged" irn his apiniion that the matter should nrnot go o
court, nctwithstanmding that he earlier had indicated his biras for
Co-Flawntarff. The ARttorrney General dad, rnoctwithstanding the
canflict of anterest i1n the 1nstant matter,; not:1fy Defendant that
the County ARAttcrney had acted "properly'. Defendant Jjoained
Cournty RAttorney and Attoarney General as parties to the action
since 1t was ancther attempt with conspiracy to prevent Defendant
fram having his due process and equal protection under the 1law
arisaing cut of the divorce actior.

The SarnPete County District Court failed to hold Deferdant's
rights inviclate sairnce 31t ruled that a separate actior had ta  be
tritiated for that matter.

In arn attempt to recover welfare money expended, the
Department, as indicated to Defendarnt in writing by Co—-Plainmtiff,
thraough Utah Legal Services, Inc., initiated divorce action
attempting ta estop the Mexican divorce decree. Co-Plainmtaff
indicated 1 wratang that she had iratiated no actiorn against

Deferidarnt but that the Department had determined that the foreign
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decree was invalid (Exhabait 1). The Department alsa notaified
Defendant 1in writinmg that 11t intended to pursue & property
divaisiars other than "as mutually agreed upon" as stipulated 1in
the foreign agecree (Exhabat 4&). Utah Legal Service, Inc.,
Attcrreys thern advaised Co-plaint:rff, as indicated by Co—Flaintaff
to Deferdart v wrartanmg (Exhibit DD) to disregard a price writter
agreement or contract betweern the FParties which had beernn acted
wpCr, sc as to prevernt Defenrndant from seeing his childrern urntal
said Defendant accepted a rnew Utah State divorce which provaided
for more morney, more praperty divisiorn and different vaisitatiorn
raghts with the children, tharn that which had already beer agreed
tae and acted upors by both parties, as per the foreign decree
(Exhibat ). Co-Plaintrff agreed to and acted uporn wraitten and
verbal contracts as stipulated i1 the fareign decree, and as
evidenced by assuming again her mazden rname o licenses, Ty
telephorne directories, for comducting busivess, etc. R recently
discovered letter indicating the same 1s herewith ernclosed as
{Exhibit 3).

Co—-ancadental with the abave the Department through 21ts
Office of Recavery Services harassed Defewrndarnt aover a two  year
pericad with numercus demands and threats 1irn wrating. The
Departmernt placed Deferndanmt on a "tax intercept laist" untzl
Deferndant ricticed said Department that he wauld take legal action
umless his  name was removed from that list saince there was  nc
basis ar law for said harassment. The Department did ther notify
Deferidarnt that he would be takern off of that "tax aintercept
liast"{Exhibzt 427, however said Department notified Deferndant a

year later that he was sti1ll on the same list. After maore
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notices toa the Department by Deferdant he was again motified that
he would be takers of f of that list. Defendant is currently
havirng to defernd againmst the Internal Revenue Service due ta the
actions of said Department.

Defendant has cantinually supported his childrer,

notwithstanding the Department has continued to hassle Defendant

and alleges differently.



VI

SUMMARY OF ARGUMENTS
Paint L. The Court did rnot uphald Deferndant's Comstituticnal
rights inviclate after having taken Judicial Neatice af
Deferndant's non—juristic status.
Paint &. The Court did not prevent the estoppel of the foreigrn
divorce decree, noatwithstanding the motivation to estop was to
the harm of ancther.
Paint 3. The Court ruling to estop the foreign divorce decree
was arbitrary, since there was no evidernce givern to prove that
Defendant was rnot in Mexico. The Ca-FPlaintiffs did, in fact,
cancede that it was entirely possible that Deferndant was in
Mexicc.
Pairt 4. The Court did err by rnot allawing Deferndant to defend
himself by preventing said Defendarnt fram asking Co-Plaintiffs
gquestions ta  prove that he was not an "obliger" as defined by
Utah statutes.
Paint S. The Court did err by rnot allowing Defendant to defend
by showing that the Departmernt unlawfully invaded his privacy
since questicns pertaining to Utah statutes were rict allowed to
be asked.
Paint 6. The court did rnot consider that the Co-Flaintiff acted
upcrny  the provisions of property settlement and child visitation
rights with consideration but instead used abuse of discreticon by
setting aside those facts.
Paint 7. The Caourt was improperly set and did not act
Judicially ta pratect the rights of Defendant, since a viclatiorn

af the separatiorn of powers doctrine was in effect.



Pocint 8. The Deferndant’s raight to a trial by jury was dewnted,
notwithstandaing said Defendant demanded that raight and tendered a
Jury fee which was refused. Alsc, the money i1nvalved i the
litigation was in the thousands of dollars.

Poant 9. The Court did grant Deferndant coumsel of choice at the
2 January 1987 pre-trial hearing but did at the time of traal
refuse to allow said counsel, aover the aoabjectior of said
Deferndant. The Court’'s absurd reasarang and abuse of discretion
did cause Defenrdart phys:ical and emctional harm and did wmot allow
saird Deferndant ta properly conduct a defernses due to intense pan
from a 1ngury that said Deferndant was suffering from. Deferndant
suffered considerable expense of money and time to brang counsel
hundreds of miles which harmed Deferndant greatly.

Pcanmt 1@, The Cowrt did not advise Defendant of raghts Sua
Spornte but  daid, i fact, act 1 a marmer toa  take away sad
Deferndarnt's rights.

Poamt 11, The Ccurt did err by viclating Defewndant’s right to
privacy and did threatern and ccerse haim with 1ncarceration 1f  he
did not answer  questions  prevacusly  answered o pre—trial
interrogatoriess which questicns  were answered under the
praotecticn of the PAmendments to the U. S. Coanstatutior, niamely,
Articles 4 and 5.

Pocarnt 12, The Court did at the start of the proceedings
determime that the omly 1ssues to be heard would be the Utah
divarce and the alleged money cwed to the Department since 1t was
alleged that parties to the divorce action were not  properly
Jorrmed. The Court did then go through the process of  allowaing

Deferndant ta place Summorned i1ndaividuals om the stand but  would
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ot allow him to ask guestiorns so as tao conduct a proper defense.
The ccurt by holding Defendant to the same standards as an
attarngy, is delaying Justice arnd by its actiorn will cause
additicornal expense ta said Deferdant to bring acticn against
several parties individually whern they are already parties ta the
divarce actiorn by their actions and on the record.

Paint 13, The Court did not allow Defendant to ask guestions
pertaining to the Utah statutes sa as ta allow him to conduct a
proper defernse in  proving that the Department exceeded its
authcrity by specifically not following the Utah Code.

Point 14, The court legally advised Defendant, which would have
harmed him 1if the advise had beern fallowed. Defendant was
advised by the Judpge to abtain an attorney.

Paint 15. Utah Legal Service, Inc., attcrneys acted illegally
arnd did advise Co-Plaintiff to breech a writtern contract allowing
Deferndarnt the right to be with his children for about twoa years;
that beimng an attempt on the part of the attorneys to  force
Deferndant to accept a rnew Utah divorce decree allowing for more
property, arnd money for Co-Rlaintiffs and with less visitatiorn
rights for Defendant tharn had beern agreed and acted uporn by the
parties. The Court did not consider the above improper but ruled
against Defendant wher proof of the attempted blackmail was shown
ta  the court by exhibit DD. The cocurt did abuse discretion and
did condone said illegal actiorm.

FPoint 16, The Court did arbitrarily anmd with abuse of
discreticon disallow Defendant the right ta converse freely with
his children so as to convey to  them, consistent with said

Deferndart’s religicwy, wnat is right and wrong as it relates to
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the experiernces that the children have lived thircugh relative to
negative and harmful actioms of their mother. Defendarnt was
threatened with incarceratiaon 1f any commurnication was given  to
the children which wauld be construed as negative taowards thear
mother.

Pocant 17, The Attorney Gerneral and, the SarnPete Cocunty
Attarmey fai1led to act onm & craiminal complaint of assault and
battery and a threat to Deferndant's 1l:fe by Co-Plaintzff,
McBGilliviray. The court did alsco prevenmt Defendant from defendtng
the same. Bias and conspiracy existed since Defendant was not
allowed tao defend agaimst those parties to the divoorece who
prevented Deferndant’s due process of law.

Pocimt 18, The Court arbitrarily, sinece 1t refused to hear all
the facts and evidence, and with abuse of discretion did try to
force Deferndant toa pay support money to & third party, namely the
Department, instead of the custodial parent. Defendant daes not
awe the Department money. The occurt refused to allow Defendant
ta brang forth all the evidernce provaing the same. There 18 no
third party interest saince Defendant has always provided for hie
children as has been proven on the admirastrative record.

Foant 19, The Court did rule concervang the dispasition  of
praperty of a stranger to the record, which property had been
legally cornveyed by parties to the diveorce action, therefore said
ruling 18 nuwll and voad.

Poant @, The Court did abuse 1t's discretion in attemptairng to
award a home that Defendant was providing to Co-FPlaintiff arnd his
childrers whaich he had abtained before the parties marriage. Co—

Flainti1ff hao beern ccocupying sa:d home as per a prioe muatual



agreement as stipulated in the foreign divorce decree but  thew
maved out of the home in an attempt to obtain more praoperty than
criginally agreed upor.

Pornt 21 The Court did not consider a praicr agreement and
writtern contract mutually entered into as stipulated by the
foreinon divorce decree, pricr to Utah divorce proceedings by the
Deferndant and Co-FPlaintiff, The Court arbitrarily determired
that the foreign decree was merely an agreement betweern the
parties for financaial purpcses which was nct  the case. The
parties had separated due to noet being able ta laive witnhn  each
ather as was clearly poanted ocut i1n court and the the divorce was
at that time obtained. The parties continuved to effect a
divorce as the relocaticrn and change of employment of Defendant
shows. The ccurt did err in not upholding the custocdial raghts
of children as determined by the decree of a foreaign divorce.
Poznt 22. The Court did rule on child visitation raghts too
restractively. Due to the time, distance, and expernse i1nmvalved
arn Defendant meeting with his childrewn, said Defendant can hardly
cortinue & bonding relatiomship with hais chaldrer.

Poant  £3. The Court did arbitrarily, wirthout anmy evidernce of
chanmge 1n conditions o fimarnces of either party abuse 1ts
discretion by increasing Deferndant's monthly support payments as

the children reach legal age.
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VII

ARGUMEN]

JUDICIAL NOTICE OF STATE CITIZENSHIR
Foant 1. That the district court did take Judicial Naotice of
Defendant’s Utah State citizenshaip (de puwre) status, based o the

Freamble anmd the Ri1ll of Rights ta the U = Constituticy

recogriTing that Defendanmt was an unenfranchised Saveretgr
natural andividual without any Nexus with the Btate; said court
did thern comtinue to proceed against him with  fall Kcwing,
information and malicicus intent, to gain Juraisdiction aver has
Fersorn causing Deferndant to defera over his abjectrarn, and
against his will, while under threat duress and ccercion of not
beirng able to see his children due to comspiracy amnd blackmatl o
the part of Utah Legal Service, Iric., Attorrneys. The caurt did
ot maintainm impartial gjudic:al loagic but did harm Defendant by
nat protecting said Deferndant's inalienable Comstitutiomal rights
which was 1n viclation of frtacle 1, Sectroms 1, 7, 14 & 27, Utah
Comstaituticrn, FArticle 8, Section 19, Utah Comstituticon, and alsc
Judge Taibb's oath of office. Article 4, Sectian 18, Utah
Conmstitutiom.
MOTIVATION TO HARM RY ESTORPFEL

Foaint 2. That the evidence does nct support a finding that the
Cao-Flaintaff Laura Beth MeGillaivray should be granted a rnew Utah
State divorce, the matter having already been decided 1w ancther
forum. Deferndant Michael R. ERarker had cocbtained a Mexican

divarece on 3 August 1984 which was accepted by Co-Flaintiff

through rnotarized signature in Utah and then acted upors by her


http://Consti.tuti.oti

whern she carried cut the terms of the foreign decree's stipulated
"mutually agreed uporn” prapeirty settlemernt ancg alsa  visitation
rights of the parties childrern. Co-Flaintaff had accepted the
foreigm decree as legally binding and did not seek for estappel
urntil Deferndant was Summoned & January 1986, because the Co-—
plainti1ff, the Department, required her to do sa  for purpose of
cbtairng more money thar that which was originally agreed upor
betweern Parties.

Co-Plaintiffs carmct assert the invalidity of the foreign
dirvarece decree 1nasmuch as Laura Beth MeGillivray has acquiesced
i such decree and has recognized i1ts validity by acts cr canduct
tnconstistent with the posit:ion that 1t 18 invalid; namely
accepting saird decree by sigrnature and acting uporn 1t by usaing
her maidern wmame; arnd acting upon provisions of contracts bebuweer
drverced parties as related to finarncial matters includinmg  but
ot laimited to, custady raights of children. Bruguiere v.

Bruguiere, (1961) 172 Cal. 199,153 F.988. Arn. Cas. 1917E. 1323

Helsey v. Miller, {(1928) @3 Cal. 61,263 F 20@. Therefore the
instant matter should be dismissed and the Mexican divorce decree
allowed to stand.

Co-Flaintaiffs are motaivate purely by fimancial gain an
tryirng to mullafy the Mexican divarce decree after having acted
upars wirittern and verbal contracts as set cut 1w that decree; and
are thus prevented from estoppel of saird divorce decree. Dorn v.

Doy {(1933) 282 App Div 597, 126 NYS 3d 713, see alsc Cross V.

Cross, (1963 24 Ariz 28, 381 Fa2d 573, and numercus cther cases

in several states. Califarrnia courts have recogwmized  ancther

species of estoppel, called guasi—estaoppel, which 1s based on the
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primeapal that orne with full knowledge of the facts shall not be
permittead to act 1n a matter ainconsistent with hais  former
postbion o conduct to the angury of ancther. Hemnsuens Estate,
181 Pa3d 693 alsc there exists a presumption v faver of  the
foereign decoree, arnd, uriless this presumpticon :1s  praperly  and
effectively rebutted by the party who raises the auestion of lack
af  ggurmisdiction airn the foreigrn court to render the decree, the
courts of the forum may and will recogrmize 1t as effective. Thie
applies even whern the foreign divorce decree 1s not entitled to
extraterritarial recocgnitiorn when the cowrt renderimg 1t lacked
Jurisdictron over  the subject matter of the divoerce pecause
neither of the parties to the divoarce acticr was domiciled im the
dirverce forum. Cardamale v. Cardainale, 6@ F.2d 997 and 68 F.ad
351, ARddrticnal ly, i no case has the SBupreme Cocurt of the
Urited Btates invalidated a judgement of a state court forr  lack
of due process because 1t recocgrmiced as valid the divorce decree
of & sister state althoupgh rneitther of the spouses had domictle
thererrnn irn  the commorn law meaning of the term. Therefoare the
instant matter should be dismissed and the Mexican divoree deciree
allowed to stand.

It 153 well settled that when the maotaivating Ffactcor an
seeking estoppel to a foreign divorce decree 15 pecurniary ir
nature, the doctraine of estoppel carn rnot be applied. A rumber of
caurts have takern the position that while estoppel arnd  like
equitable doctrines be generally available ta accoard practaical
recoegrition o gJurtsdictionally defective divorcee decrees, such
doctraines will rnot be applsed sc as to azd a party primarily
motivated by Fimancial comsiderations. Chomsky's estate, 1@1 NYH

-
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42 NYS =2d 456, ARlsc halding o

T
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2d 6@, and Copsadine v. Rawl,
recagriizing that divorce decrees rendered in a foreigrn nation
where reilther spouse was domiciled may be accorded practical
recagrizticn by estappel, latches, unclear hands, o~ a similar
equitable doctrine under which the party asking for the decree
may pe effectively barred from securing & Judyement of
tnvalidaty. Scherer v/ Scherer, 403 NEZ2d 4@, Fimally, where the
validity of a diveorce 1s attacked v order to assert a pravate
claim for pecurniary gair, the defernse of estoppel 1 available,
although 11t would no be permitted 1n cases where a Jjudic:ial
determination of the marital status 1s scught, with the Fimancial
bernefits flowimg from the establishment of such status being
purely trncrdental. Comsidine v. Rawl, 42 NYS 2d 4356. Therefoare
the instant case should be dismissed and the Mexican divorcee
decree allowed to stand. The ccourt dad err. Article 1, Section
7, Utah Comstaitution.
NON-DOMICILE NOT FROVEN
Paairnt 3. That, furthermcre, the Co-Plaint:ffs di1d not estop the
Mexican divorce decree on the basis of lack of domicile, s1TICe
they dia not prove that Defendant was nat i Mexicosy v the
carntrary, for the:ir defernse they did concede that 1t was entirely
passible that Deferndanmt was 11 Mexico. Deferdant's substantive
raght to due process of law was viclated by the court assuming
that sai1d Deferndant was rnot domiciled 1w Mexico, amd thewv: rulinmg,
without orocf or reason to do so, for a new Utah State diveoesrce.
DEFENDANT NOT AN ORLIGOR

Poant 4. That the evidernce dcoces rnot support a finding that the

Deferndart was an "abligor" as definmed by Utah Statutes 1w the
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second cause of actiowm. By virtue of Secticwn 78-45-2, U.E.H8.

1953, as amernaed, the Office of the Attocrney Gerneral amc/or the
County ARAtitorney has no gurisdiction over Deferndant, morecver,
sai1d Office should not evern be a party to divorrce  actionm, sSince
said Deferndant has always been taimely orovading suppeort for has
cha ldren. Section 78-43-2, U.C.A. 1953, as amended clearly
states: "Support debt" means the debt created by nonmpayment of
child support under the laws of this state or the decree of any
coart  of apprapriate guwrisdicotion coerderang & sum to be paid  as
child support. " Defendant has always provided more support to has
childrern 1w an  amcount greater tharn  that determined by the
Department as proven on the Departments’ admirnistratizve record.
Deferndant was prevented by the court from asking gquestions of the
Departmenrt 1ir an attempt to prove on the record his non-—-cbligor
status, thereby viclating Deferndant's right to due process of law
and his raght to defend. Article 1, BSectrans iy 3 & 7, Utah
Comstatution. The couwrt did err by sustaiming objectioms  to

Deferdant’s proffered evidence.

RIGHT TO PRIVACY VIOLATED
Fornt 5. Notwithstamding, the Department dig cantact
Deferndant's emplaoyer and di3d abtain wage 1nformation uporn whach
ta base & claim of alleged mories cwed 1w viclation of Ulah
Statutes, there was ne default judgement against Defendarnt  and
sald Defendant had timely noctifred the Department as per Sectiarn
78-45b-5, U.LC.H., 1953, as amended. The Department did ther, in

complete disregard of Bectiorn 78-45b-5, W.C.R., 1983, as amernded,

proceed  1llegally and uncofficially te viclate Defendant’s right
17
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ta  pravacy, aricdd  without affording him due process of  law by
obtairming wage 1vnformation from his employer. MArticle 1, Section

14, Jtah EComstatuticor, and Artaicle 1, Sectiorn 7, Utah

The Department demanded and cbtained financial rvifoormat 2 o
fram Defendant’s/Appellant’s employer without justification  Ffor
daing say,  citing Secticrn 78-27-5@, U Ea Pa s 1953, as amended;
thereby viclatimg Defendanmt's raght tao prraivacy, but sad
Department was 21v viclation of said statute since 1t was nat
conducting anm afficial 1nvestigation as pursuant te Sectiom 78-
45b- 5, U. C.R. s 19533, as amended. tegislative intent for Section

78-27-5@, UW.C.HR., 1953, as amended, obvicusly was rot ta give the
Departmernt unlimited power to viclate the Uitah Constatutzcon
{Rrticle 1, BSectiorn 14), wnor the U, 5. Comstituticrn Amendments
{(Artaicle 4. Defendant had alsc taimely notifiec the
Department that he was providing a home and cash momey for hais
children, but acticorn was takern against said Defendant anyway. Ar;
administrative determinaticon 1s "arbidtrary” when 1t 15 erranecus,
that 1s, whern 1t 15 urnsuppo-ted by substamtial evidence, ard 1t
18 "urreasconable” when under the evidence presented. tnere i1s nc
voacr for oifference of apivmiarn among  reasconable mainds. The

Departments attempt to just:fy a grossly blatanmt vaclatzon of

Deferndarit’s rights oy citing Sectiron 78-27-3&, U.L.R., t953, as

amended, 15 unreasconable and 18 not within the letter ror the
spirit  of the law, and 18 therefore 11legal as applied to
Defendant.

Furthermaore, merely because the Department claims that

providing a house  and  paying  cash  mormies for ntirlitres
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canstitutes paymernt Yin Haind' and 18 not allowanle for “coredat®

by Defendant coces not make 1t s sivce the Department has e

Jurasdicticorn  over Defendant, Deferndant 1s rnot subject to what
cabh 1s o 15 ot allowable. Samply stated, all cash money that
Deferndant provides for support of his cnildren 1s  support. The

Departmert has no jJurmisdicticon over Defendanmt to say that certar
money  spernt  on suppoert 28 not support. The Department's
argumert, 15 1rn want of rea’son and commorn sense, and serves cnmly
to allow the Departmernt to "bulldore" whamever 1t wants into 3ts
Juwrisdictiorn by denying  the true  facts. The law will ot
talerate ars  absurdity. Co-Hlawnmtarff, the Department was
contributoeraily neglipent as a matter of law.
FARTIES ACTED WLPON FOREIGN DIVORCE DECREE

Foarnt 6. That the court did ery by wot allowing Deferncant  to
conduct & defense against tne  Department. The Department
trnitiated actiorn against Deferndarnt anog 1s 1w Want of juwriediotior
cver Defendarnt since 2t, has rno cause of actior, the matter of
daivarce naving beern gecicea 1n ancther forum:  and alse Defendant
1e not an obligeoer as defined by Utah Statues, therefcre there is
e reascr why the Department should be a party to divorce actiorn.
The Denartment, as was poanted cut on the recaord, reqguired Co-—
plaintaff laura MeGrllivreay to 1llegally use her former  marrted
YIRINE § the Department having "decided", {rmct Co-Plaintaff
MeGilliviray?), that the foreigrn divorce was net lepal. As waw
peinted out on the record, Co-FPlaintiff believed that the Mexican
divorece was valid when she accepted 1t by her nctorizced sigrnature
ard cansideraticr was mani fest whern Farties acted upom provisions

of  the mutually agreed uporn property settlement arng visitatiow



rights of Parties chilaren as stipulated 1n the Mexicanm divorce

decree. The Department admittec to Deferndant, i owrrbing that
the anly reason for 1ts? actiom as a Co-Plaintiff was because the
foreign divorce was silent o property settlement and vaisitation
righte of the parties' children; that 1s not acoording to fact
however, since the foreign decree indicated that those 1ssues
were ta be by "mutual comsent” of the parties, Those 1ssSURS were
uniderstocod by both parties and acted upor, with consideraticoon,
for  aver a year. The court did eirr, i oot dismaissing thes
instant matter o that basis and on the basis thnat the Department
dic noct serrve Deferndant with divorce papers until Co-Plaintiff
MeBirllavray had beern a Department funded recipient for over a
vear, which Deferdant has gust recently discavered. Furthermo-e,
tne Department i1n answer to Defendant’s Counterclaim states as a
first cause of acticrn that there 1 "no cause of actiom an which
tc base a claim', but as Deferdant has pocainted cut there has been
a wviclaticon of Deferndant’s rights im addition tao the courts?
fazrlure to orevent estoopel of the Mexican divorce whern the sole
purpose of said estoppel 18 to abtain Fimancial gairn to the hars

af ancther. Article 1, Sectiorn i, Utah Comstaitution. Hensgens

Estate, 181 F&d 69; Cardanale v. Cardinale, 6@ F2o 397 anc &8 Fad

351. The pranciple invaolveo v the above cited cases 1%

one basis for Deferndant's argument. Artacle 1, bSectiorn &7, Utah

Comstitutiorm. Rlsa, Article 1, Section 7, Utah Comstituticon.
COURT IMPROFPERLY SET

Poznt 7. That pecause Defendant rescinded the former Utah

marriage based uporn constructive fraud, which the court refused

ta heary the district court was mproperly set, arnd Defendarnt
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mimtsterially, not gudicially, whern the marriage rescissicon 1SSue
shouwld have been adjudicated by a Judiczal Branch Judpge, tous
vialatimg the separaticon of powers doctrine. Furthermo-e,
Deferdarnt's Comstaitutiomal rignts were viclated whern the State of
Utah failed to Fully inform Defendant that his Constirtotional
raghts under the Preamble and the Bill of Rights would be lost as
pertaining to a Utah State granted marviage license and there was
uridue 1nfluence exercised over Defendant to abtarn saxd license.
The cowrt did proceeg 1w coclliusioon with the Attoney Gemeral’s
DfFfice, and the State of Utah oy refusing to hear amybthing  but
the Utah State givorce 1ssue. The court did err saince 1t did rict
have surasdiction over either the subject matter o over
Defendant’s  Persan. Mticle 5, Section 1, Utah Comstrtukion.
Rlse the couwrt c:d refuse to hear Defendant’s demand to hear his
argument whicn tne court dismissed o the basis of peing
1MpYroper. The court did viclate Deferndant’s right to defoend
which made tne court a party to the depraivation of due process of
law. Article, 1, Sectiroms 1, & 7, Utah Comstitubticom.

it was stated om the yecord, of Defendant's Civil Case hNao. AR,
Wrat aof Praohibatazorn, by the Utah Supreme Court that the proper
place toc hear the aforementiorned was v the State Distirict Cowst.

JURY TRIAL DENIED

Poaint 8. That the court did refuse to gramt & tirrial by Jgury as.
demanded by Deferndant pursuant to the dtah Comstaitution even
after a jJwry fee was tendered; thereby viclatinmg Deferndarnt's
right 1o due process of Iaw. The court's derial of Defendant's
richt ta traac by gury in oa matter which irnvolveo hunthreds  of

dallacs and  obther substantive i1ssues of righte 13 am  abuse of
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discretion and patently 1m eriror. Article 1, Sectiorm L2, dtah
Constitutian.

COUNSEL OF CHOICE-—ARSURD COURT RACTION
Paint 9. That the cuourt did grant Deferndarnt cocunsel of choice,

upars  demarnd, at the pre-trial hearaing on & January o987, tren
providirng the additional statement— "you can have whoever yoit
warnt sittaing up here', but did thern refuse Defendant the right to
counsel at the trial. Deferndant relied upon the juduye gramting
counsel of cheoice for his defernse, put was dewied that baszc
right to cue process and egual protection under the law  ab the
time of traal. Suecn  Judicial Yecaten 22" logic of  allowang
counsel  of choice then not allowing counsel of choice did  cause
Defendant much time, expense, physical and mental suffering at a
time when saird Deferndarnt was in great physical patn, as evidenced
o the record, and not prepared to be withnout adviscory counsel.
Sa1d pairn and suffering dio last beyord the trial and 1nvolved
medical expense to Defendant. Furthermore, said actrorm on tne
part of the oot did viclate Deferndant'®s raght to cue proceses
SO, 1t dermed Defendamnt the raght to adeguately defend.
Besices causing Defendarnt harm by causimng haim much legal expense,
said deficient lagic om the part of the court 1s sufficrent to
make ireasorn stare. The law will nobt tolerate an absuwrdity. The
caurt did knowingly, willifully, arnd with malicicous intent, harm
Deferndarnt’s Fersor as aforementioned and 1s apen to a redress of
wingury to Defendant. Artcle 1, Sectians 1, 7. and 11, Utah

Constitutior.
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NO RIGHTS SuRA SPONTE AS DEMANDED
Poaresr 1. That the court dic nolb advise Defendant of righbte sua
sponte as  demanded. Defendant asked the court wnetner 1t was
actairmg maiviacbterially o Jgudicially whereupon tne  judge  begar
shouting tnat Defendant should not be arguing with the cowt when
1 Fact Deferndant was noct arguing with the coobt bul anmly tryomg
tw determine the nature of tne court; tne answer to Deferndans's
gquesticrn  was wot fortheoominp:  the court did. as afor-ement tomed
arnd as will bg shown hereafter, viclate Deferndants substantaal
rights rather thanm notify sard Deferncant as to when rights  were
being viclated. The court, as 1t stated from the beginrang of the
trial, dig refuse to near any other i1ssue before 11t e iad oy
motions  before the couwrd such as Deferndant’s Affrdavat of
ITmpecuriasity. The issde contained thereirn was not heard by the
caurt, thereny demnying defendant right to due process and has
right to defend. fArticie 1. Sectrons i, 3 Tl & 27, ut ah
Cometrtutaon.
DEFENDANT THREATENED WITH JAIL

Foxamt i1, Judge Tibbs threatemec Defendant with going to gail
3f  sard Defendant did rncet disclose financial anformation asked
for om the pre—-trial intervragatories by the RAttorney for  Co-
playntz:ff as to wages; which Defendant hadgd already answered by
citinmg  the protection of the 4th ang 3th Amendments to the J,. 5.
Comst tiut aom. Juage Tibbs sard he ccould rnot make a decisiorn
withot 2t.  Ohvicusly, wiat judge Tibbs really meant was that he
hac already made a decision and he intended to threater, Deferndant
with  1az] v arder to effect & property divisior. Instead of

acting 1mpartially to pratect Defendanmids rgamic Conmstitutiovmal
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right by praivacy, Juope Tibbs was more concernea with  acting
mivsterially irn assertazrang  for To-Plaintiffs cuestions  of
girscavery with the added threat of udicialily determived
ncarcerat 1o, The court did err. Article 1, Secticrn 14, Utah
Constriutiorn and Articie 3, Sectiowm 1, Utah Comstitubicon.

o P A AP A A . M .3 L e S L o T e el T e

VIOLATION OF RIGHT TO DEFEND-—JOINDER

(R}

Peant 12, That the court daid, from pefore the completiorn of

cpering  statements, refuse to heasy any i1ssues which gid arise
fram tne diverece action that invalved any other agencies or
irtividuais excepting Co—Plaintiff, Laura MeBallivray amnd  Utah
Department of SBocial Services. The court’s reascring was  that
several tort actions rneeded to be filed anmd that several actions
cunld nct be lumped into one actzcr and that the parties were not
properly joinec.

Several causes of action are properly jcained however; wiere
the subject-matter 1s for & bort arising out of certarn wrongful
continucus official acts, the several causes of acticrn are
praperly  Jocaned in one  action, arnd the complaint reaches the

substantial rignte without resorting to a rneedless multaplacaty

af  actiror. Wilsorm ve Sullzivar, tlt. R., 17-341. Fundamental
principle 1s the basis for citing the above, pursuant to  the
Ut ah Constituticr, Article i, Secticr, 7. Defendant was

prevented from defernding hamself after the court took Judicsal
Notice of his right to co so. fArticle 1, Sectioms 1, and 7, Utah
Comstatutzor.

INVASTION OF FRIVACY

FPoint i3. That the oourt dgid have onn the record farcte

pertaiming to the Departments’ i1nvasiorn of praivacy of Defendant,
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ever; oy the couwrt did rnot allow Defendant 1o asx  guestions
pertaivang to which Utah Statutes gave the Department  autbarity
to wustain Fimancaial informaticr from Defendant’s employer.  Judge
Tibbs said that he did wot care about that amag to "ask  the  reext
Gagetio s e court  did oerv 3an preventing  Deferndant from
conducting & defernse by rnot al toawing Deferdant to prove on the
recoard  that the Department acted cutside the scope of tre Utan
Cooe: clearly &8 viclation of Deferncant’s Comstrtuliamal right te
defend himself. Article 1, Sectiorns 1, Ba e ant 14,
conmstriabron.
JUDGBE BAVE DEFENDANT LEGAL ADVISE

Foirnt 14, That the ccwrt ci1d lepally stdvise Deferndant at  the
ore-trial nearing and at the traal to obrain a licensed attorney.
Deferncant did corntact Utah Legal Services, Ivc., for tegal

2sentaticn but  was refused o the basis tnat there wouwlid
exiet & conflict of tnterest i1nmvolving federal mormies, since sao
fAgercy was already acting as legal cocunsel to Deferncant'!s fFoarmer
wife.

Mot only has egual protectiorn under the iaw oeen  denied
Deferdant, hut Deferdant later Ffully real:iced that the advise of
Judge Tiboe, 31T acted upor, wouwld have placed the FPerson of saig

Deferndant wnder the couwrt’s jurmisdiction. The court d.c err in

legally advisaing Deferndant s« as to coerce the Person of said

Deferndarnt within gwaedrietion of the court. Juadpge Tibbs shoald
be disqualafied For thne above. Article 8, Sectiorn 13, Ulan
Comstitutionm. Deferdant was harmed by the aforementiamed adv.se

iv trmat 1l cost ham tame and ocome expernse to antaln 1 Farmat 1om

arnd did take away from the limited bime Defercant had to  conmcuct
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his defernse. Articie I, Sect: s wian Cornstitulbiorn.
CONSRIRACY, BLAHCKYA/IL--DEFE 8 CHILDREN HEILLD RANSOM

Paarmt 15, That the court dic ars tne record ang did receive
exhibits praving perzay on the part of  Co-Plaintaiffs as a1t
related to frauag and conspiracy of Attorneys for Utah  Legal
Services apgainst Deferndant. Saie Attormeys cic acvise LOo-
plaintzff Caura MeGillaiveay to not allow Deferndant o see mas
chz laren, notwithstancing  the attoomeys were aware of & writter
contract stisuiating visiztation riphos between parties puwrsuant
to the Mex:ican divorce decree, but devied same verbally wn t4he
record and 2 written interrcgatories. The evidernce ~as a ietter
ta Defercarnt from Co-Plaintiff admitbing that dtah Lepal Service.
Inc., PRttorneys asd 1 fact conspire with Co-Plazntaff to
withhaold chilorern firom Deferndant. Sai1d RAttocorrneys were properly
noticed over a peracd of time ta cease anc desist but fairled to
respond to sara notifroeation. The court did again proceed  to
pass over btoe vaciatson of Deferncant's raghte over zs  ocogectiron
arnd agaimst his witl, a&no by trying to holo Deferncanl to the sane
standards as an attorney n techrmically jcarng parties to the
instant matter. SThe court dod emr 1m not fllicwing Defendant duae
process of law as & litiganmt v his - e DET ST, Said court
did gu through the process of alloawing DefTendant to guestion saia
Attormeys concerning fraud, and conspiracy to deny sard Defendant
to see nis  chiidrer, But the cowrt did then refuse  to make
firndings and  then rule on said 1llegal activities wien  peraury
arnd  fraud were provern on the recoerd througn exhiibales, and &
subsequernt change of Co-Plaswtiffs? testimonmyy; the argument on
the part of the court being that separate torrt actrior would  be
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nECESSETY  Since  a givorece acton dis all that  the oourt oould

hear. iAW - Chy caw e agdministered in a civil
actior. sae 8y Bection 139, Utan Constitubicn. =
deprived of 1ife, iiberty, arcperty, 53V b

mioh orule on the facts proving pergury, conspiracy, blackmasis, ang
Fraud on  toe part of  Utah  Legal SBervice, Ivic. , Ritormeys.

Article 1, Section 7, Utah Comstitution. LCo-Plaintiffs did not

e to Defendant?s sever. demarnds to give him the
law o authority, tmem to withhold hais
From Brim. Said court ang  said attorneys  ang Qo-

including the Department, wiich did i-

actiar, a&as proven in exhibit @, cid viclate Defendant’s rights by

3 crildren from nim, causirg great nari,

ivoLluning oreat phiysical cistress, arising

alignatiorn of o ae . from him, and alier.
sFfections s From thems along with the
S @ Al awnd ¢ 4 expense of time,

arising out  of  havaing to defernd as best he ocowic

PRI R 2 1, Sect ions 3, Ty 13,
arwd 14, Ltan Comstituficrn, . y Secticr 19, and Articie
1, Secticn 27, Utanh Comstivy ~ - Rlec, Whern a fraudulent
conspiracy SCERMIC L LA L, the conspirators

and  all persons affected by the frawd are proper parties o &

suit baseos uzonm it. Stevems v. lwmp

Con, Ut. R. 14-232.

as the Stevens v. Imp., case is nat a T NG WAY 1eSSens
the basis in principle to the secuwr. Defendarnt?s inmdividual
rignts. iy Bectiorn 27, Liah Copstitubticor.
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FREEDOM OF ANOAND SREECH VIOLATED

Faoint 16, That < .odid viclate Defemdant’s right bt
exercisg his religion and freedom of speech in rendering a fimal
Judpement that wiil ot allow deferndant to speak  Ya. g
deragatary about, o to oriticize! Co—-Plaintiff in fromt of said
Defercdant’s cohiidrem. It is Deferndant’s God given right to speak
His mind to his children, arnd to educate them inm things whicn are
goand ., Deferndart has the right to talk abour bad actions of o
Flaintiff which the childrern have lived tnrough in order to point
tnem away from the negative things which they showlid wmot do. The
court  has  fnreatene. oL Endant with conmtemot of court and  will
comsacer & 3ail sentence if Deferndant speaks hie mind freely to
hise ohildrern. The court may have beern well me.... .5 1in  fnose
perneral terms but nas, 1if chat is the case, stated it’s intent in
such  vague and  ambigucus terms s as o render  its  purpose
contrary to  Defemdant being able, i accocrgance with his
PELLOLory, ta  teach and communicate freely with nis childrer.
The cowt did err. Said judgemernt should therefore be helg vaid
ard without effect since 11t 18 a clesr viclation of Deferdant's
rightse as aforementicred MArticlie i, Sections 4, sabt
Comstituticom.

Fundamental to Deferdarnt’s religicus pelief is the ripght to

he

verbally point out comtrastimg actions, beliefs, and cpinioms o
athers, including Co-Flaintiffs?, to his childrer, s as  to
canvey arn  understancging of what he believes tao be a course  of
attitude and action which is rightecus, gooc, true, and leads ta

God ard Life. Article 1, Sectionms 4, and 15, Utah Cemstituticon.
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2iAs

17, Farthie, v @, Coe nmstant case, the

Ross L. fail to act uparm  a

z of assault attery great to iife

of Deferndarnt by said Defendarnt’s laintiff, Laursa

MoeGilliviray. Defer: TEEEES, 1=
County s O al o

Uloestty & by apain witnessed, wWas AL

Hlomtty & wified lettery, thereby

forrecing actionm om the &l caomplaint which was by thern over a

YE Attcrrney B conflict of interest in a

letter to Defendant but sbed said complaint & SR VER

ars cxm b omor brisg it obo o Deferndart zated the

referred to the Attorney Gerneral but the matter was

iTta ey, Ross DL Blaco Leariy b
since he did, inm . ooty Trule” SV O

Ay whiie he was representing the SBtate

of Wiah in the ir matter. Defendant attempted to ask

o Ross O, Hlackham, Wi

tr a0 aliowed t. witness shand, said

court, would not SR guestions which pertained

i

-

mot &1

-
=

awt of

iowing €xid Deferndant to conmduct )& defernse.

b

& 27,

mights. The couwrt did err in mot

hrpganic Constituticnal

Ay

Jairn all agencies and of Ficials win

they became

ter.

parties to the actionm directly arising
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Whern a fracdulent conspiracy is  the common

titigation, the conspirators and all persans affected

raud are proger parties to ¢ based uporn it. Btevens v. I6D.
Coe, Ut., R, 14-23Z. Inasmuch as the Steverns v. Imp., caze is mob

a divorce Iin no way lessens the basis  in principle  to

security of Defercant's individual rights. friiclie i, Section
27, Utan Constituticm. The Sarnfete County court dic fail to hold
Deferdant’'s rignts i1nviclate. Furthermnare, whe 1
complaint which was twrned over to the Attorney Gerneral's R

has rnever bpeen acted upon. Deferdarn. .. ouen dernied due process
of law inm & oriminal action agair C8 perecn based  uporn bias
and prejudice, with conspiracy between agencies by aforementicorned

agencies. friicle 1, Sectioms i, 7., and 11, Utah Comstitulbica.

CRURT JURISDICTL GNT
FPFadnt 18. the court did rule against Defendant in division
af property parties, which property division had already

beerr effected and acted wupor by both parties as per the opriore

Mexican divorce. Ther ir a blatanmt attempt to gainm Jurisdictiorn
aver the court did rule that said Defendant shou.

L BUPRRCrT payments directly to the Depariment instes
Deferndant?'s former wife who has shared custody of the cohiic-o
i Co-Rlaintiff Laure ay has turned over all cohilid

support payments to the Degp i the past the only reascn o

reguire Defendant to Pay - . ccwertment is to gain Jurisdiction

aver said Defendarnt's Fersor., The c. cagid err by ot
pratecting Defendant's Organic Comstitutional v | 1S & rumnee
Juristic individual. The ucdge, in Ymat the Defendant
pay the Department, i, i EsSsSernce, actiy teriaily amd is
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ground for nis disgual:
saitd raling sinee De. o oo 4

FN

b 7 urreasonanle attempt

sice against the Deferndan
whernn clearly there is no dead
Article 1, 8Bectiom 1, 7, 11, %
8, Sectiorn 13, Utah Comstituti

Furthermore, since Co-Pla
the Department power of attor
ive commerce as a jguristic per
ivi opposition to the status
state citizern, where is the 3
that Deferndant pay any suppos

rautinely performs coerations

Via i ls s
LR e
of the oo Ee bias and
t ot RAY & Y
t a Ly
27, Ytah Comstituticm, i
Cin

intiff, Laura McGilliwvreay

ey arnd s alisc otherwise

son under Maritime equity

af Deferndant, he being & oe Jure

T b

urisdiction of the cour
t., especially since the Depar:

oy aforementiconed oh

not notify Deferndantsy and morecver, the coset of o

borme by the Departmernt as authorized by U. 5. 8. 1396—-13969, Sup
Chapter XIX, Chapter 7, Title 4%, which jwisdictiorn Deferndant is
Fuot under. Certainly Tile 3%, Chapter 3, W.EC.R., 1983, as=
amentded places the Btate of Utah in a8 posivtion of  vioclioo.o o
Deferndant’s rights with re. nis state citizenship shatus
hased uporn the Preamble ~1l of Ripghts to the ic U
S. Constitutiar, since said state is  attempting to  force
Defendart imta Maritime eguwity gwiscictiaorn, B2V Y T
Defendant has  grovided, arnd continwes tao provide for his

Ariicie 1|, Sectiowns 3, 7, & 87, Utah Comstituticon,
STRANGER TO THE RECORD

Hoint i9. imat  the court did erv in adgudica. .. . uporn the
praperty rights of a person nct & pardy e Ccase Who was &

z|



stranger to o Yhe record. R courts  Judoment rendered  against
persoens ot parties to the actiorn and  over  wham  the court

acguires o ~ticw is a’bsociutely void as

v, Smith, ut. R. 19-13&k;  Mosby v. Gisborm,

Freguent recurvernce toe furooeees 2l orinciples is essential to the
security of  individual and t arpetuity of free

goverrment—-—-fArticle 1, Section 27, L i,

FRIOR FROPERTY AGREEMENT
POINT 2. Tha court did err  in wnot taking  into
consideration that the property cornsisting of & house with & and
174 acres in Mayfield was obtairned from the proceeds of a sale
af a hoame owned by Deferndant before the parties marriapge. That
the Deferndant had made available that haome, as agreeg and acted
BTy for  the use o “laimtifFf and his children, but iy an
attempt ta cotain more money than originally agreed uporn  betwesn
parties, Co—~Flaintiff - =7 Ffrom the home. Eguity is wmot
availaolie T reinstate rights and privileges voluntarily
comtracted away simply because a party has came o regret  the
nargain made; the law 1 Cothe comtinwing Jjurisdiction of the
coaurt where a property settlemernt apgreemert has been irncorporated

inta the decree. Lang v. Land, (19878 &% P 2d 1248,

CUBTOD
Foimt 21, That the couri giscretiaon in awarding custaldy

of children to Do-Plaintiff, inasmuch as no recoprniticon was given

to  an agreemernt and contract betweern parties that Deferdant was

a8

custoady of children during the entire . S owmor did o the

court take recopnition that there s mo statutory presumptiorn 1w

favor of the mother haviv S enildren. Rice v
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564 2 2d 3@5p LV (1977 B64 P 2d 3&7.
Furthermore, Secticrn 30-3-5, UaCuBay 1953, as amende - vk
applicable in determining who shall ' - B )
a proceeding is o soive wtanh . Y
made by the couwrt of & Foro o state. The de.. oo . C e LV
state must be noand credit. Toimarn V. @ WNassous
(1965 16 U 2d &58,

w gy e e e
Foimt 28 That ¢ ovoer allowing Defenagant &
week pericds during the C.oo o0 and every other weekle.
witih his ohildren zorestri o ‘ : e 13+
lives over twao hund Ples fro by

Co-Rilaintiff, and his fFfimancial =.. ... .un is  limited, e im

unable to wvisit the

in
L

- R i ™
Plaintiff originally : .. Jracted with For
visitation to last am entire - T Fandant sooculd e ala.oa
to enjoy & more reasomabie o childrewn
the travel distamce and . Soresuit . 2 waste
expernse. Porter v, FPorter, S77 B Zd 11t.

NG CHANGE OF

Foint o 23, That the ococurt o B
crders for support money when there was, ivs fact, vice onoo o of
circumsetances of Fewndant o L . The
awarded Co-Plaintiff $i....28 per ohild per . . o a Stobtal  of

SR, 122, new  the coourt de ' iic
increase  to $153%.0@8 per child or a tatal
T . m reached age 18. The court did abuse diec. w.o.on by

rarily  penaliz Defendanrt Lildyers
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ace. Modifications o new orders must be based upon allegations
of changed conditions and evidence irn sudport thereof. Cody WV

Cady, 47 U 456:; QOsmus v. Osmus yoil4s U 216,
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b ilant/L SEPEAS FEVErSAal o of toe
gudpement ar as & matt 1an, L
wme foreionm divorce gecoree and relzef ore, oo oo From U
in Sbioan 8risivig, aut of one  aotiorg AT
o f prayed for in SDeferndant? s
atgcitionm to damages to Deferncant by the courid,
3a Fops AT L=
tne Department to 2F any
At breatment being ~ated oy i to
croer e Department to Lo .. arns desist o oinm o
e oy st o sondants/Deferncants to advise
ali parties to above action to cease and  cesist N F
sncantts on. AV, which 5%
T3 e A s ohiyldrer.

3. Fore the couwrdt to order ohiio visitation richnts pursuant to
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Socia| se rVices Norman H. Bangerter, Governor, State of Utah

Norman G. Angus, Executive Director

October 23, 1985

Mr. Michael Robert Barker
P.0. Box 142
Santa Clara, Utah 84765

Dear Mr. Baker:

Since the receipt of your October 11, 1985 Tletter, I have reviewed your
case with "Team 38" in Richfield. I noticed several misunderstandings of
law in your letter and, if I may, offer some further explanation of the
issues you raised.

The fact that you are now a resident of Utah places you in a position of
being subject to its laws. I'm sure you know that this office has been
empowered by statutory law to pursue the rights of children and to
collect support in their behalf. Since the custodial parent has deemed
it necessary to get assistance from the state, the recovery of money
spent by the state is our specific interest. Whether or not your
children receive state assistance is a matter for the custodial parent
(in this instance your former wife) to decide. This is not a decision
making matter for the non-custodial parent. I noticed your divorce
decree is mute regarding monthly support requirements. That being the
case, we are empowered to set the obligation and enforce its payments.
An investigator from our office would like to discuss this aspect with
you in order that we may arrive at a mutually agreeable figure. I urge
you to call or write the Richfield office to arrange that meeting. Every
effort will be made to accommodate your needs.

In the meantime, I have instructed the Richfield office to remove your
name from the tax intercept list. This does not mean we intend to cease
and desist. It is merely meant as a waiting period. Frankly, we intend
to pursue the issues of this case and we will take every legal action
necessary to bring it to a successful conclusion. Your assistance and
understanding in this matter will be very much appreciated.

Johh P. Abbott
Director

JPA/VLM/gt

Office of Recovery Services

John P. Abbott, Director Salt Lake Office, 3195 South Main

Salt Lake City, Utah 84115-3749
801-486-1812

An Equal Opportunity Employer
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St. Rep. 274, wherg the factsiwere:essential-
‘q_ly ‘the same; the/iwiférafter a second:mar-
‘oriage] attacked the decree. 3The court said;
s/ Having accepted th& divorce ds:valid, in the

! e she should e8to!
s‘ﬂmgga nt%nmgﬂ: d‘abigj (mﬁ(}o 0 {
‘estate of her former fusband. R art of

i 6 o o . £l 2t e
v rn,A? hur, f;ﬂ&ffié“ {47‘,’,25 AN
81 10 fA\ ’I'au yi‘;l ”$ Re . 381’

{speaking of a gimilar.cass, the goust sal
““We dmcover, upon pnncxpé:,, no suﬁc:ent rel.-
son why petitioper’s condu the premises
’thould not produce Jnst as effectivé dn estoppel

as-if she had received' theiproceeds of a void | 2éction

ud ment for mone, B, 8u uent mar-
i-iag‘e, with Israel d {l‘rin e bseqetnnte. she
‘accepted, 80 far ag was® within
“benefits or’ privilegés?of the' divorce~ decrees,
.The fact that she did not then know that those
decrees were void ig a.matter of no more con-
sequence than is the ignorance in this respect of
one ‘who, knowingly'in all other particulars, re-
ceives the fruits' of.an ordinary! void’Judgment
at law.} e m a'xh-w 'Imsvéarb'ro! bosaend |
4 The tollowing cases ‘are to the same’ effect:
- Yorston v. Yorston;' 32 N.-J. Eq. 5057 Riche-
“son-v. Simmons] 47 -Mo.” 20 ! Whittaker™v.
IWhittaker, 51 Ill. App/263;/ Sedlak v. Sed-
lak‘ 14 Or. 540, 13 Pac. 452; Richardson’s
“Estate, 132 Pa. 292, 19 Atl. 82, »f: °* ki
The appellant cites Norton’ v. Tufts, 19
Utah, 470, 57 Pac. 409, and Sammons v. Pike,
1108 Minn. 291, 120 N. W. 540, 122 N, W. 168,
‘23 L. R. A. (N. S) 1254/ 133" Arh.? St. Rep.
425, in support of the opposite’ddctrine. In
“Norton v. Tufts there was no pievious di-
vorce. but only!a so-¢alled’ “church divorce,”
Junder the sanction’ of thé:Mormon Church. |¢
1In"point of law It®was’no'!'more than an
agreement of separation but the parties sup-
fposed’ it to be & dissolution’’of the marriage!
Both” of them married again. "LIt was held
*that' shé remained his wifé Afd was not es-
topped to claim dower in3his*lahd “against
3one who had takei'a mortgige from the hus-
"bandf Inasmucl’ as’theré“ivadiniot: even the
fsemblance of legal proceedings’ fér a divorce,
x"tb hold that an estoppel arose from the subd
“féquent“marriaget.would? be the' equivalent
Jof: saying. that a2 divorc& could be secured
<0y. contract.h. In Sammonssiv.e Pike, there
~«wasino subsequents marriage’ byc the wife,
"nor* even acquiescence by herrin the divorce,
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MR RGN T eESBTE (1) S STATE—Vi-
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prtabUnder Rol, Onde, yidmx,.that B0

$.389%

bidsfor, lanq_,mldttg t.l:e :iatg g}x:a tqf f )
e a sale by s o 0 ess

’tm“th S asoame of taxes)°all costs r’
es)fahd all ‘éx whero thdlnoﬁed o!h!de.
vnbhahedr lg&thq,t taxd collector. smeduthq:ethe

an rest due upon

‘tgx$35.22df,'while the costp:t advert.isin wm&
total of $40.22, the salé of the’propert for

$35.22, wax: invahd. tm;:5 T miea
1&[Ed.'n Note.~Forsother) casesausei Taxation,
r.csqt. Dig. § ;1281.»;1362 ,“,peg‘,mgufe:qggm,
UTATATION €&=TO6(3) -, b SareiBRoSrare’—

mownu 8 R1aHT TO m:cr—s'um'mom1 -
e, 8§,3780, 3817, givin
owner of land sold for taxes the Tight to eem
‘until the state has disposed of the land ‘tbe per-
son: liable) for 'a’ tani may! compldin©of:the in-
.validity:iof a, sale by thq,state, u,,viol&tivo, of
3897, providing that no b e land
shall bq received or accepted for lesl than the
amount of' all'‘taxes, costs and ‘penalties” and
ses, since the owner may redeem by paying
the amount due, with expenses and mte:pgt. while
section 3897 informs him that his right will re-
main until some purchaser at least' bids an
equal amount. - L NN v v Ue b
s« [Ed! Note.~For other cases, see Taxation,
Cent.s Dig. § 1580;, Dec. Dnz. 6:796(3)J

3. QUIETING TITLE €=35(1) — Pu:u)md DE-
0 FYENSE—ADVERSE PoSSESSION, “}r1- 1fif
'y In,a suit to quet title, where defendants
ﬁ]edla cross-complaint alleging title in one of
them as trustee, asking to have it quieted, which
[ cross-complaint the plaintif answered,' going to
trial on the issues so raised, defendants could re-
ly on adverse possession as a gource of title with-
ont specifically pleading it in their answer.
‘[Ed. Note.—For other cases, see Quieting T1-
tle, Cent. D)z ! 73 Dec. D:g @30(1)]

oo -
4.' ADVERSE Possnssxow @H&—Svmcxmc!
“"or EVIDERCE. ’
vdl (In suit to quiet txtle.x evidence held insuffi-
cient to establish actual adverse possessxon of the
praperty by defendants. My 1 ¢

[Ed. Note. —For other cases, see Adverse Pos-
sessxon. Cent, Dig. §§ 682,683, 685, 63G; Dec.
Drg.f @_—_;11 Ji oz o AL Tt L Jat

“ ot o4 qar 1 -
il PossEssION GobiZ’ Fed ENTIALS.

=+~ To be adverse, possession must be under &
continuous claim of title, hostile to that of the
oppesing party, for the period prescribed by law.
1o [Ed. Note—For other cases. see_Adverse POS'
ﬁs?on, Cent. Dlz. §§ (h Pec. Dig. &
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peal ‘from that order!or fidgment, and now:
‘insists that the court erred in that, regard.
1+ Defendant’s counsel contend that plaintiff’s
appeal must' fail{for twotreasons:'’(1) Be;
cause the bill 6f'éxceptions in which the pro-
ceedings are' recorded"was mnot settled!'in
time; and (2) because the matter of alimony
was adjudicated in the interlocutory decree.
And they further assert that, because “the
appeal from’that decree failed for the rea-
sons' before stated,' we are powerless to re-
view the question.#0! 17 RS

The contention that the bill of exceptions
which contains the matters relating to the
second appeal was not settled in time cannot
prevail. As to those matters the bill was
settled in accordance with the requirements
of our statute, and hence we are required to
consider the matters therein contained, in
so far as they have any bearing on the sec-
ond appeal. The question of whether the
matters covered hy the second appeal have
been adjudicated in the interlocutory decree,
and should have been'reviewed on the ap-
peal from that decree, if reviened at all,
remains to be considered It is doubtless
true, as contended by defendant’s counsel,
that where the court allows, or disallows,
alimony in the interlocutory decree by which
a divorce is granted, the party aggrieved, in
the absence of fraud, must review the ques-
tion on an appeal from that dearee, and, in
case no appeal is prosecuted from that de-
cree within the time prescribed by our stat-
ute, the matter of alimony, like all other
matters included in the divorce proceedings,
is concluded by that decree While it is true
that in attempting to appeal fiom the inter-
locutory decree the plaintiff sought to have
reviewed the court’s refusal to allow her
permanent alimony, yet that fact, standing
alone, is not necessarily fatal to her second
appeal Her second appeal is based upon
Comp Laws 1907, § 1212 as amended by
chapter 109 Taws Utah 1909 That section
reads as follows:

When an interlocutory decree of divorce 1s
made, the court may make such order 1n rela
tion to the children, property, parties, and the
maintenance of the parties and children as shall
be equitable Provided, that if any of the chil
dren have attained the age of ten vears and
are of sound mind, such children shall have the
privilege of selecting to which of the parents
they will attach themselves

“Subsequent changes, or new orders, may be
made by the court 1n respect to the disposal of
the children or the distribution of property, as
shall be reasonable and proper ’

Her counsel .ontends that, inasmuch as
it was made to appear in plaintiff’s applica-
tion thut after the interlocutory decree was
entered her physical condition had changed
by reason of the alleged injuries, and that
the defendant, when the application was
made, was earning sufficient money to author
ize an allowance for alimonv and an increase
in the allowance originally made for the
child <he was at all events entitled to have
the court consider her application and mahe
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that regard, {f necessary, in"order to prevent
the divorced :wife: from :becoming a public
charge? Again, suppose :that a husband 'at
the time a :divorce:is .granted has ‘ample
means, and -the court 'makes a liberal allow-
ance to the wife-as alimony, to be paid peri--
odically -or . otherwise: for ia' definite period
of time, and suppose,:further, that in'such
a case the husband, after the decree is enter-
ed, and after the:time :for .an appeal has
elapsed, suffers. financial reverses and loses
the most, if not all,-of his property, or he is
injured physically,:or :loses his health, and
the allowance theretofore. made for ‘the di-
vorced wife 1S no longer just and equitable;
why should not the court, upon such a state-
ment of facts being:shown, modify: the de-
cree by decreasing or'setting aside the al-
ijowance theretofore made. A change under:
such circumstances was.permitted, even un-
der the statute before it was amended. . See
Buzzo v. Buzzo, 148 Pac. :362. .Moreover,
why should not'a ‘divorced husband - be re-
quired to Increase the allowance made for
the maintenance of his minor child, the cus-
tody of which was awarded to.the divorced
wife, in case ‘it was made to appear.that
after the allowance was made the child suf-
fered permanent: physical :injuries,-.or : by
reason of serious illness, .or -otherwise,:the
original allowance is no longer just or 'suffi-
cient for its maintehance and support?.

The foregoing, however, are mere illustra-
tions, and are not- intended as fixing.the
limits within :which modifications of exist-
ing allowances may ‘be made upon the prop-

ante

er applications and proof and under changed’

conditions. .- We ‘have :set :ithem forth .only
for the purpose’:of-showing that there are
various ' conditions' that''may arise after. the
granting of the ‘original decree thdt may re-
quire ‘the changés‘or mew!lorders spoken of
in the .statute respecting’the original allow-
ances made; without:giving the courts.{the
power to review !their fown allowances -upon’

" the facts existing- 'atithe: time they! were

made:h We' do*hot ithink: vthe Legislature in-
tended that !,he)coum ishould . review.: the’
allowances mdde by lithem ~for alimony in
divorce proceedings, but ‘what' was " intended
was ‘that,/where anaterlal new: conditions
have: arisen“htter ‘the tdecrees "were"-made,
which'-‘condition§""were not,"andcould < not
have -been,'‘considered or: passed’ on by ‘the
courts, “then,upon "proper ‘application +and-
proof, “the! tourts 'may!imake / subsequent
changes or new’ ‘'orders" respecting the' allow-
ance’ ot aUmonY'or ‘the distribution ofi prop-

' erty or the disposal’of :children. ' wgere a'[
i party is‘dissatisfied withithe orlgiiyﬂ}.Q llow-

ance -or distributionof sproperty, r the'dis-
posal “of the!bhlldren ‘héatmus, prosecute’ @
timely appeall'toY reviewrth court’s Aorders
or decrees in that regard, #0d in suck ‘cases
the review: Imus;t;lbethud ‘upon the -evidence
adduced: Upon: thedriginal.hearing»3 When'
the ‘conditions :have Jehianged, however,&as
Lefore''stated; the lchanga 10r1new, orders
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ymust: be- on the allegatiohs of the
changed conditions and the evidence in sup-
port thereof. . ' YL
- We BTGk, therefore; the :district court
should ‘have heard the ‘evidence’in support
of 'plaintiff’s application, and:should have
made’-findings iof :.fact- and - conclusions of
law ‘upon the!evidence,' and ‘entered judg-
ment ‘accordingly. = By .what we:‘have: said
we doJnot mean tobe understood as hold-
ing that the court should have made an ad-.
ditional allowance in this case for the child,
or-should have made an allowance of ali-
mony in favor of .the plaintiff, -Applications
that are made for.a change of .allowarnce, or
which require new orders; must first be sub-
mitted, ‘considered, and . passed ton by the
trial courts,” and -those - courts must make
findings of fact and conclusions of law there-
on and.'enter 'their :judgments accordingly.
In that/regard much -must be left to their
‘discretion, and all ‘we have the power to do
is to review their judgments the same as in
other cases. : - 7 .icam :
" 'In conclusion, we remark that the record
presented -to us 'is- very incomplete,- imper-
fect,’and unsatisfactory.® This condition, we
think,::Avas . brought irfabout - by two causes:
(1) For ‘the reason ‘that different: counsel’
represented plaintiff from time to:time pend-
ing ‘the :proceedings; and: (2) 1that. because
of ‘appellant’'s poverty:she was.unable to ad-
vance 'any ‘money to:counsel ‘for costs and
expenses,” either to prosecute her ‘case or in
preparing it on appeal, all of which is made
to“appear from.  her -affidaviti‘of 4mpecuni-
osity ' filed:in this court.-!*Notwithstanding
the ' condition ' of . the record,: however,  we
have - given it full force' and effect,' except
where the defects’ ‘were iJurisdictional. : In
view that neither party advanceéd any money
for printing, mor for other:purposes in this
court, we make no allowance for.costs. The
distrgt court' may, 'however, make such "al-
lowalke : to . the 'plaintiff in: presenting her
appittation as to it may-seem: Just and eqq;,
table‘? Wiz venanar wdr 103 Vel
i Since'writing the foregaing u’eﬁ,met Jus-
tice :has -handed me, :his:iop in ‘which
.ﬁon v
he," An spart,  dissents: from vonclusions
reached herein. ;I have car the - nsidered
what'is said by .the Chief JRFULY 0055 O
also ‘again . carefully .revied/oStic® conclu-
sions, and, while I agree-wif’ ed "I:?}‘l that he
"says,ayet I must:confessp (th njmabmty to.
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yleld to the conclusions'rea ed by him.. T
can see no way to escape thy: posxﬁ\e pro-:
vislons of our statute,-;The lecmef Justice,

in.effect at least, concedes t!
in tHe decree, reserves': the
'changes in the-matters con
statute,- then perhaps such’ caf..
the.same action upon. ﬂllng 1i-:
er appll
cation .therefor.:,In my judgm r‘ prob derpour
t eut un
_statute,’ the reservation exist: G,to the same
.extent as though it were;writt d . into every:
'decree.iii True, a:proper. applicS.- s seation: should-

cat if. the courty
s¢ right to make..
lomplated by the

‘be made: in

fbe made, and, .as.I.have poinf T ‘ed out in MY
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opinion, the court should not attept a re-
view of his former decree, but should limit
any change strictly to the new conditions as,
they are alleged .In the ‘application ‘and .es-
tablished by the evidence.- It is often thej
case that courts deem .themselves  better.
qualified .to determine what the 1sW.should
be upon a given'subject than the Lesislature,
and for.that reason, by strict copstruction,
practically - fritter. away;the substance of
a statute governing that.subject. . ..1I ugi
.:As stated:.in :the-original .opinion, in my.
Jjudgment, our statute clearly confers powers
upon . the ; ‘courts ; of | original jurisdiction
which .they.dld not.possess: befose it was
adopted. - These powers sheuld not be mini-
mized or.construed away by,the court of last
resort, simply because that|court may deem
the power conferred  unwige,jor that by a
careless court it may betoo-liberally appli-
ed, or even at times  abused. All;courtsp
should- exercise the powers. confesred upon}
them carefully, prudently, and congclentions- |
1y, and the presumption is that they .wiil do
go until the contrary is shown. .. But in view
that the Legislature has. conferred the power,
it is the exclusive prerogative of that;boedy.
{0 withdraw it, or to modify it, 4 deemed
wise to do so. I also:.concur with the Chief §
Justice ‘that -an application  should be made |
in-a formal manner, and.that it shodld :be
stated therein, in clear and concise .terms,
just what the applicant: complaips of -and
what he desires to prove...: While the appli-
cation in this case is far from a podel, yet,
under the facts and circumstances, it:.was
sufficient to apprise -the court .apd:tte;ops
posite party just what the applicapt.claimed:
Nor did the court disregard“the spplication
because it was insufficient either i form:or
substance.: For these reasons:I-am.:still-f
the' opinion that /the -former conclugiona
should prevail. wo!iy. nﬂ Q,lp w180
-L.For ‘the reasons stated the!first BDP,N -1
dismissed,"and the second is-sustsinecsi 8o
farwe are all agreed,:but Lbeyoud this (me
are divxded For the reasons stated im/ my
opinfon .Istill think:the order/pf ‘the trial
‘court ' dismisstngthe “applicatfen:fom
the' ‘decree ‘shoujd ‘be’ reversed: and thecasd |
remanded, with! directions: to:reipstate” the
application’ and:’ to:’proceed vin{ gecordante

154 PACIFICZ,R'EPOBTER

o (Utay ¥

i:STRAUP, C. J. (dissenting):V The soplainsdd
tm’ vin her amended 'complaint, askeq,. fae, ¥
.a.:divorce..on the grounds: of: crueltyfgpe
;mapent alimony, .custody of vthe child,; ahg X3
‘an:award .for its support.» The Ldefendan
'denied the allegations of cruelty, 'ahd)alleg
ed that the plaintiff was addicted to the
of opiates and intoxicating:liquors;: Yand, 253
guilty. of adultery and: licentious- )¢ondnc >
'The court found the. issues:!in tavorbotx the,
plaintiff, granted her a divorce, awarded.hae
the custody of the child and-$20. a ’month'fo
its support, but awarded her nothing o
mony or counsel fees.. Neither a motiyg
a'pew. trial nor an appeal.from-thatfj
ment ‘was made or taken in’ time;hhent-eﬂ
proceedings_ resulting : inuthe judgmentfaty
not properly .before us. torvrevlew‘)"'heér
a year after the judgment became! ﬁnaL;an&)
‘Irreversible, the plaintiff served andr!ﬁle ‘
'notice that she, on a 'day named?.would'
therconrt for.an allowance of:$50 & mont
 ag! permanent .alimony, ‘and ‘an mcrease'mf -
$20 a month for the -support:of. the fchildA§%
,'I‘he notice, of course,.was not verified,nang R

. was signed ‘only by plaintiff's: counsel.> c .
‘dtated ‘that.the motion would be;based

| thie: fact: that eilnce the decree-the: tads
had ‘Bustained personal injuries:b
which -iincapacitated her from = gars
i Hvelihood,  and that it would.besmad .*r.*
“the records and files d#nd:minutésrd ‘3*';
eourt in said cause and upon. .testim
witnesses :tp be produced at the hed
this’ motion.” . Nothing else was med’tol ““'
voke actlon to modify the decree:»ngy/d!
1, The:‘defendart . served: and filed ARy
of motionthat on a specified/day’ Zh.g v
ask the 'court’to dismiss® plaintui’

on the ground :that ‘“the: questlomot)
has :heretofore ‘been :decided sand §&dJ}
by - this cou. . “v its decree.berein;" “by Wh
'decrée the said plaintiff:is-denfed{
Both-these : motions. came:fon/{on
' The:court,: first. hearing argiment
'detendant's .motion, granted. lt.mndi
ed. plalntlﬂ’s .motion to: ‘modify,
Thenvthe (plaintiff,-as :stated by hek
“tto ‘make!a record,”: stateda'thntl.hga
to,showi that- the: defendant: :then owft
dnrmg the course of these proqeedlx;ggi
this:(action~was brought; had 13’6@951‘9?

\
[0

with' the views :expressed by rme.. +Xo this|
my )Assodlates,: or sthe : reasbhs Staved vy
them 1in their separate opinions; do Dot.agree,
and: theirijudgmentuin 2thatrregird? must
therefore -prevdl. ~The orler.j'of . the- eourt
below ‘Aismissing the application to modify
the decree,the: cefore, ‘should:be, Bnd it.aci
cordingly is," a&rmedmnun sdr.at
%3] Ordlnarﬂy under :thefstatute the. atv
firmance of: the judgment: carries ‘costs. 111t
this"case, 'how'ever,'the appelldnt, Who wu§
the former. wife 61 respondent;: files an atfl-
davit of impec'uniosity, and the appeal, there-
fore, 'is ‘one ‘in’ forma - pnuperisﬂWe ishall
therefore’ ma)xe no order (for . costs “in favor
ofirespondent . “against his ttormemwite.uu 44

‘,,-

twithe! meighborhood of $200..a;'month
'Yt ;gince: the ‘decree the. piaintlly
t:nned personal :injuries,” ;80;thgt
ahlmpo .do-work :which she could
thaﬂ;time and . had. been};doing/ §andgk
“gheq ¥ notiable: to earnovgagealiql'f&

'¥owsework to-any: great:extent,:and 48
atletolain a living by reason tbth,éh
}nwanc\by~reason ‘of dnjurieg,Jyh :
ln&}n'qoaiwdg -during ther.mamafe’.ixac?"

parﬂxllyzhcapadtated hen fromdo
. worly ‘fwhich!1s the'.only: kind ‘of ,wof'k B
h&-mbhhle)ot doing ; that.those lnjurie5.
baenltmﬂynzgravated by this, tau; 8
pqrﬁglhxlydxlnce ithat time \ishej hapmDes
_unable te earnwanything, more than, probaR g
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her board and room; and we ask for an al-
lowance of alimony, both on the ground that
it should have been originally awaided, and
on the ground of the change of the condi-
tion of the plaintiff since the divorce, that
she should have alimony awarded, and that
the defendant is amply able to pay a rea-
sonable allowance of allmony.” ; It is thus
seen that the modification of the decree was
asked on error, and matters adjudicated in
the’ original decree, and on the only new
matter or changed conditions, that the plain-
tiff, since the decree, had by accident sus-
tained personal injuries. ' « ~,{ '

[4, 6] Now, I think :the-ruling an appeal-
able érder; but I think the motion to modify
the decree was properly dismissed.” I have no
doubt that, under the statute, when judicial
action 1s properly invoked, the court, as to
orders which relate to alimony, custody of
children, &nd awards for their support, when
they are continuing and over which the court
retains a continuing jurisdiction, is author-
ized on a proper showing to modify the de-
cree in such particulars. But a further es-
sentfal to such relief and which is universal-
ly agreed upon, is that there must be aver
ments and proof of a change of circumstances
or conditions of the parties *Thus I think
the order awarding $20 a month for the sup-
port of the child was, on such averments and
proof, 1subject to modification. Such an or-
der by its’very nature is continuing. So also
was the order awarding the custody of the
child continuing and subject to modification
according to changed conditions, circumstanc-
es, -habits, ‘and conduct of -the parties. So
also would be an order allowing alimony for
a designated amount per month or other
stated :period, or until the shappening of a
contingency or contingencies. But where, u
on issues and”evidence, 'the Juestion of alf
mony iis set at rest, either'by awarding
gross'sum in leu of all rights in and to th
husband’s"property, or where, in lleu of al
such rights specific broperty is in,fee award
éd todthe wife, or ‘where,"upon issues an
piden?:d&aﬁduced. no alimony whatever is
awarded, then I think su¢h“an order is final
and constitutes a .full discharge, junless they
ordey, awarding no“aumony”ils Jbased upon
grounds that the husband jthen had no prop-
erty and, ng means with which to support the
wife and physically was unable to earn sup-
Dort for her, and that.he thereafter acquired
property ,or, otherwise became able to su
port her‘wnm\) R L A
¢ 1 know, there are authorities,

2

t ‘Whictl hold
fhat a findl judgment, for, alimony, in gross
Is, even jafter the judgment, pbecomes irre-
Jersible, subject to modigca%gnuoy averments
&nd proof, of, changed conditiqns/and ‘circum-
Btances.  But I belleve the better ‘rule and
Welght of authority to:pe Jegainst such a

Dolding. The cases beafing gn, the, question

Juay, b found in 7, Standard Ency,, of Pro-
cedure".‘f&i? V¢ ‘dggf&t‘y“b?gestj’ yorce,
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4 692; -7 Decennial*Digest,” Divorce, § 245;

957

2 Nelson on Divorce, §§ 932a and 934. - Except
dicta stated in them, there is nothing in Read’
v. Read, 28 Utah, 297, 7S Pac. 675, or Buzzo
v. Buzzo, 148 Pac. 362, to make against, this
If an,order allowing alimony in gross, or
specific;property in lieu of all rights In and
to the, husband’s property, is final and res
adjudicata,j,and; not open to modification,
except upon averments and proof of fraud,
deceit,,or_misrepresentation in procuring thé
order, for just as cogent reasons do I think
an adjudication upon 1ssues and evidence
awarding no alimony is lihewise final and
set at rest, and not subject to modification,
except on averments and proof of fraud, de-
ceit, or misrepresentation in procuring it. |
Though it should be assumed that the or-
der was continuing, both as to the disallow-
ance of alimony and the award for the sup-
port of the child, still, I am of the opinion
that the motion for a modification of the
decree was properly dismissed, on the ground
that judicial action for a modification was
not properly invokhed To invoke such action
it, of course, was not essential to bring a new
action. , The plaintiff could move for a modi-
fication in the main cause. But to do that
it nevertheless was requsite to file a verified
petition, or affidavit, or some pleading, set-
ting forth the new matter, or facts constitut-
ing the changed conditions or circumstances
of the parties. y 7 Standard Ency.; of Pro-
cedure, 844;, 14 Cyc. 787. Nothing of that
kind was filed, and until something of that
kind was filed judicial action for a modifica-
tion was,not, properly invoked. , All that the
plaintiff did .was ,{o serve and file a8 notice
that she at a ;specified time waquld apply to
the coprt, for,a modification of the decree in
the particulays stated in the notice. ;Such
a notice but served the purpose of a summons
or citation,or, process to appear. It ,was no
more, traversable than is a summons or, cita-
tion, ~ As yell could it be sought to take a
judgment on & summons without a complaint
as a qqdiﬁga@qq of the judgment on a mere
notice, without a petition or affidavit or some
pleading ,?ﬂgpiggeg to invoke action and con-
fer power, ,;L:g sanction the latter, requires
but‘a’further stepto permit the former. ,If
o party desires a, modification of a decree
whicl, has, becomé’ final and °irreversible,
ere 18 no hardship In requiring the filing of
a petition, agiAgazit,j)or some  pleading set-
ting forth “t,heﬂ;q.,cfa( relied on; to’Invoke ac-
tfon'and secure relief. I do not ‘well seé how
such ‘gction, may otherwise be invohed. , To
look ,at“the_Totice ltself for averments of
facty Is to ‘confuse’ process with pleu.amgs
and, to do Yiolence to well recognized princi-
ples that p}fa’dings,l'pot process, are the jur}id—
lca} means of investing a court with juris-
diction po)iﬁjudicate; that the jurisdictional
facts must, a‘tﬂr{;natlvely appear and be stat-
ed in the right ‘p}gaagng. that fundamental
prln(l:lp’ltesqu (procedure arise, not from "Q;o’,-
ﬁ?dgxu r%n‘(organlc law; and that the Ju-

[y

onal retord,’ the right' record, *an
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fide debts owing by him.” The plaintiff, un-
der this provision, was entitled to a deduction
of all bona fide debts owing by him. But,

. In the case at bar, the plaintiff, at the date of

the assessment, was not indebted to the in-
sured. An indebtedness could only arise up-
on the happening of the contingency on
which the liability of the plaintiff depended.
The deduction claimed by plaintiff is not such
as the constitution and the statute allow.
Insurance Co. v. Cappellar, 38 Ohlo St. 561-
570; State v. Board (La.) 18 South 462; In-
surance Co. v, Pollak, 75 IlL 292-300; Asso-
ciation v. Hill, 51 Kan. 636-649, 33 Pac. 200,
and cases cited; People v. Davenport, 91 N.
Y. 574. The contingency did not deprive said
potes and accounts of their character as per-
sonal property, but it materially affected both
their intrinsic and marketable value, and in

the assessment that fact should be consider- |

ed. But, if the assessor fails to do so, and
the board of equalization refuses to reduce
the assessed valuation, the courts are power-
less, in an action like the present one, to
grant any relief. We are of the opinion that
the demurrer was properly sustained. The
judgment of the court below s affirmed,
with costs,

BARTCH, C. J., and MINER, J., concur.

=

19 Utah, 160)
HOUSER v. SMITH et al.
(Supreme Court of Utah. March 28, 1899)

FRrAUD — EVIDENCE — COMPETENCY — PERSONS NOT
PiRTIES — PROPERTY RIGHTS — JURISDICTION—
EPrPECT OF JUDGMENT—NECESSARY PARTIES

1. Where no fraud is pleaded, evidence tend-
ing to show it {s improper.

2. Courts have no right to dispose of and ad-
judicate upon préperty rights of persons not
parties to the case and strangers to the record.
and a judgment rendered against persons not
parties to the action, and over whom the court
acquired no junsdlctxon, fs absolutely void as
to them.

3. When a complete determination of a con-
troversy requires the presence of persons not al-
tendy parties, section 3192, Comp. Laws Utah

1888, prescribes the procedure.

(Syllabus by the Court.)

Appeal from district court, Salt Lake coun-
ty; Ogden Hiles, Judge.

Action by Maggle S. Houser against Charles
Smith and others. Judgment for defendants,
and plaintiff nppeals Affirmed.

' I B

This is an action to quiet title and to re-
cover possession of certain real estate de-
scribed in the complaint. The record shows, in

substance, that on February 19, 1889, the de-*

fendant Charles Smith was the owner of the
premises described in,the complaint, and on

that day, In conslderation ef the sum of §3,-

000, then pald to him In cash, he conveyed
sald premises to the purchaser, Joseph R.
Morgan, by warranty deed, and that such
deed was duly recorded on that day. . The
plaintiff, Maggie Smith Houser, was married

to the defendant Charles, Smith on June 4,

1890. This was over one year after such con-
veyance by Smith to Morgan., The defendant
Smith first became acquainted with plaintfr
in April, 1890, which was some time after such
conveyance. On Augnst 26, 1891, plaintiff
brought sult against defendant Smith in Salt
I.ake county to procure a divorce, and a de-
cree of divorce was granted to her December
23, 1892, and thereafter she married one C.
A. Houser. Neither the defendants Joseph
R. Morgan nor August W. Carlson were made
partics to the sald actlon, nor did either of
them appear therein. On the same date an in-
junction was issued against defendants Smith
and Morgan enjoining them from transferring
or incumbering said real estate previously con-
veyed to Mergan. On the same day a sum-
mons was issued In sald action, and served on
Charles Smith April 26, 1891, but Morgan and
Carlson were not named thereln as defendants
to the action. On the 2d day of September,
1891, Smith answered sald complaint. On
November 11, 1892, an order was issued, re-
quiring Smith alone to show cause why Smith
should not be required to pay alimony and
expenses of the suit. This paper included a
restraining order agalnst defendants Smith
and Morgan, forbidding the sale or incum-
brance of the said land. This was served on
Smith and Morgan November 15, 1892. On
the 28th day of December, 1891, an amended
supplemental complaint was filed by the plain-
tiff against the defendant Smith, but not
served. This complaint charged that on the
12th day of November, 1891, Morgan, by In-
stigation of Smith, had executed and dellvered
to the defendant Carlson, herein named, a
mortgage of $2,000 on sald land, In violation
of the order of the court, and charging the
mortgage to have been fraudulenly executed,
and void, and ssking to have the same can-
celed. Nelther Morgan nor Carlson were made
parties to this complaint, nor was summons
{ssued or served upon them. ¢ On ;the 20th
day of December, 1892, an order was made
by the district court, requiring,K Smith and
Morgan to show cause why ,they should not
be punished for contempt in ylolating the or-
der of Injunction issued .November 12, 1891,
but in the meantime the parties plaintiff and
defendant bad compromised their difficulties,
and had been living together<for several
months prior to the order. r This order to show
cause was served on Smith and Morgan De-
cember,20, 1892, but it does not appear that
any henrlno was ever had upon the order, and
no action was taken thereunder. On the 11th
day of November, 1892, Maggie Smith, the
plaintiff herein, filed a second supplemental
complaint against the defendant Smith. In
this supplemental complaint it appears that,
.after filing the first complaint for divorce, the
plaintiff and defendant :had been reunited,
and had been living together as husband and
wife from November, 1891, to the 30th day of
September, 1802, It Is not charged, and does
not appear from either complaint, that Joseph

_R. Morgan had been gullty qt' any fraud in
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the tmnsacﬂon, except that he’'made the morb-.

gage to Carlson on: the land: previously: con:
veyed to hlm.i?lt does''not"appear that’ this
complaint was “gerved’ upon any one. Nelther
Morgrm nor Carlson were made partles to this
complaint, andthey: did ‘not.appear Inthé
action. On December 20,1892, another order
to show cause was'Issued aga,lnst Smith; ’Mor1
gan, and’ Carlson” to? show cause why' they
should not' be’ punlshed for. contempt.lf’l‘hls
was personally’ gerved,’ but ‘no hearing ! was
‘ever had upon It> All papers in the case were

entitled “Magbe'SmJth v8. Charles. Smith.”,

Aftter trial a'decree’ of dIvorce was entered. in
the case on December 30,:1892: The' decree
granted the “divorce- prnyed for In the’ com-
plaint, and purported: to’ adjudlcnte the rights
of property, and to decree the deed from Smith
to Morgan fraudulent and void, and the mort-
gage from Morgan to Carlson vold, and  to
decree the "plaintiff - judgment for alimony,
which was declared to be"a’ llen upon 'said
real estate, although nelther Morgan nor Carl-
son were ever made parties to sald action.
After such decree, sale was made of sald land
"to pay the allmony decreed to the plalntif¥,
and Carlson became the purchaser on the first
sale to pay the first Installment of alimony,
and plaintiff became the purchaser under her
decree at the second sale to pay the second
Installment of alimony.’ In this present action
the plaintiff seeks to have her title quleted to
sald land under sald decree and sale to her.
In the present case before us the defendant
Morgan-answered, denying all the allegations
in the complaint, and claims title to the land
under his deed from Smith, made prior to bis
marriage, and asking to have the title qulet-
ed. Upon the trial the plaintiff endeavored
to show the transaction fraudulent between
Smith, Morgan, and Carlson, and the decree
fn the former action was Introduced in evi-
dence. Upon this hearing the court found,
adjudged, and decreed the title to sald land
in Morgan, and also found that Smith con-
veyed the land to Morgan {n good faith, for
“the sum of $3,000, pald In cash, witbout any
‘Intent to hinder, delay, or defraud the plain-
tiff; that sald consideration was paid, and the
deed made to Morgan, before sald Smith be-
came acquainted with the plaintiff; that sald
Smith had no Interest In sald land since the
sale to Morgan; that the said decree of the
district court, declaring said deed to Morgan
and the mortgage to Carlson vold and fraudu-
lent as to the plaint!ff, was made in a case
“where pelther sald Morgan nor Carlson were
parties defendant; that no summons or pro-
cess was cver served upon them in the case
as defendants, and that they never appeared
therein as partles thereto; that thelr rights
could not be-adjudicated therein; that the
court had no jurisdiction to make or cause to
be entered any decree In the sald actlon ad-
Judicating thelir rights in or to sald premises,
and that sald decree was of no force or effect
as to the sald defendants Morgan and Carlson,
who were not made parties thereto; that the

58 PACIFIO: REPORTER. -
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‘sale:of !sald; property: under. sald vold  decree
was" ltregular and 'void, and: carried no title
“to’ the- purchasers as against”saldsMorgan or
Carlaon,ﬁ(_ The "plaintiff-. appealed :from this
decree;. and- clalms that the findings of fact
and décree 'nre contrary to the evidence..

' q M AN ) ‘u OEE vf‘su 44

B 0,. & meerson, for; appe lan Booth_. Lee
&, thchle, tor respondents!.,,P il

-~;TArter stntlng the facts, mNER, J dellveb
ed the opinion of the court. RSBy
o' It'appears from this decree that in the casa
ot ‘Maggle  Smith. against: Charles’ ‘Smith no
" ¢omplaint ' was. ever filed’ agalnst Joseph R.
Morgan-or August. W, Carlson,” and no sum-
mons.was ever served upon them in that ac-
“tlon, ‘nor did elther of sald parties ever ap-
pear, nor were they ordered to appear, there-
in!. Writs of injunction were served, forbid-
ding.them from transferring-or disposing of
the:property. No default was ever entered
"against them, or either.of them, and there is
no record in the decree that they were ever
made parties; but it does appear that they
testified-as witnesses. It does appear from
the testimony that the conveyance was made
by Smith to Morgan more than a year before
Smith knew, or was married to, the plaintiff.
There I8 no fraud charged against Morgan or
Carlson in the complaint as {n any mannper
affecting the plaintiff. No effort was made to
have Morgan or Carlson brought in as defend-
ants {n the case of Smith against Smith. Sec-
tion 3192, Comp. Laws 1888, provides that
“the court may determine any controversy be-
tween parties before {t, when it can be done
without prejudice to the rights of others, or
by saving their rights; but when a complete
determination of the controversy cannot be
had without the presence of other parties,
the court must then order them to be brought
fn, and thereupon the party directed by the
court must serve a copy of the summons in
the actlon, and the order aforesald In llke‘
manner of service of the original summons,
upon each of.the partles ordered to be brought
in, whoshall bave ten days, or such time a8,
the court may order, after service in Wblch
to appear and plead; and in case such party
fall to appear and plead within the time
aforesald, the court may cause his default t°
be entered,” etc. Appeliant claims to_ rely; 1
upon section 3301, Comp. Laws 1888, and s
clalms to have proceeded under that schOEh;
but this section was repealed in 1890. See);
Sess. Lays 1890, p. 17. If this section was in
force, it would not be applicable to this cas®s
On' the trial of the case some evidence W24
offered tending to show fraud, but, a8 fraug
was not pleaded, the evidence tendings, s
show it was improper,. Wilson v. Sullvals
53 Pac. 994, 17 Utah, —, The plalntiff 1;)1a {

The defendants Morgan and Carlson™ s
strangers to the proceedings under whicl
decree: was obtalned. This propem'u
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"wrongfully and fllegally decreed to belong to
another party, without the, owners being
' made parties to the action, or having any op<
portunity to be heard in court to defend the
, title thereto. After their rights to the prop-
‘erty were made known to the court, no pro-
pgeedings were taken, as provided by statute,
to,make either Morgan or Carlson parties, so
that the title to the land could legally be de-
termined. The defendants Morgan and Carl-
7son alleged in their answer, and the proofs
f..jshow, that they were not parties to the pro-
¥ceeding wherein Maggle Smith was plantift
and Charles Smith was defendant, in which a
decree was rendered declaring said deed from
tSmith to Morgan fraudulent and void. On
sthe face of the record as shown, the decree in
g:t,he case of Smith against Smith, in so far as
tideclares said deed and mortgage void, is
Rwholly and absolutely void, and was render-
ed without jurisdiction over the persons or
fproperty of said Morgan and Carlson. It is
ot & question of collateral attack upon the
pjudgment. The record presents a case where
e judgment is shown to be absolutely void,
and rendered against persons who were not

rd, Van Fleet, Coll. Attack, §§ 16, 494; Mos-
xv. Gisborn, 54 Pac. 121, 17 Utah —. We

E PO“’ER & LIGHT CO
: Supreme Court of Montana. March 31, 1899.)

STREET RATLROADS—DUTY T0 OPERATE—ORDINANCE
—MANDAMUS.

¥’ An ordinance granting a street-railway
h‘?ompany the right to construct and operate
neg in certain streets, and providing that, 1f
‘ﬂ € companv shall not construct aud operate a
tCertain portion of the line within a certain
Atime, the right shall be forfeited, as to the
Darts where the failure occurs, does not 1mpose
on ‘the company the duty to continue the oper-
bation of anv portion of the line, and man-
mus cannot 1ssue to compel 1t to do so.

LT (11}

W Appeal from district court, Lewlis and
‘ : ke county; Henry C. Smith, Judge. -

o " us to compel rmpondent to operate a por-
031 of its line of street raillway in-the city
i Helena I'rom a judgment sustaining a
murrel to the application, relators appeal.

STATE v. HELENA POWER & LIGHT CO.
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Clayberg, Corbett & Gunn, for appellants.
Toole, Bach & Toole and M. Bullard, for re-
spondent.

. PER CURIAM. Relators applied to the
district court of Lewis and Clarke county for
a peremptory writ of mandate requiring the
respondent, a street-railway company, to op-
erate a portion of its system.. The affidavit
in support of the petitiogp or application dis-
closes the following facts: That respondent
is a corporation under the laws of Montana,
and for several years last past has been, and
now is, engaged in the business of operating
street raillways in the city of Helena; that on
July 13, 1889, and on October 8, 1890, by two
several ordinances of the said city there were
granted to the predecessors in interest of the
respondent the right, license, franchise, and
easement of laying down and maintaining in
certain streets of Helena a streetrailway
track, and of operating a line of street cars
thereon, by which ordinances it was, among
other things, substantially provided that un-
less the grantees, or their successor or as-
signs, should within a certain period of time
construct and operate a designated portion of
the line of railway, the right and privilege so
granted would be forfeited as to the parts
of the line where the failure occurred; that
by section 12 of article 8 of chapter 19 of the
Revised Ordinances of the City of Helena of
1890 it is provided: ‘“On all routes the cars
shall be run for such number of hours each
day, and at such intervals, and allowed to
stand for such length of time at either ter-
minus of the road, as the city council may
from time to time direct by resolution or or-
der;” that in 1894 respondent succeeded to
the rights of the original grantees named in
the ordipances; that the respondent, after
acquiring the rights granted by the ordi-
nances, operated the railways from 1894 un-
til June 30, 1898, and that on or about the
date last mentioned it refused to run its cars on
its line known as the “Lenox Addition Line,”
or to operate the same, although requested so
to do, and has abandoned the same, and
threatens to, and will, unless otherwise di-
rected, take up and destroy the track built
to and through the Lenox addition; and
that the railway company is fully equipped
with apparatus neccssary for its operation,
Respondent demurred for insufficiency. The
demurrer was sustained, and a judgment en-
tered dismissing the application. Relators
appeal.

The writ of mandate may be issued to com-
pel the performance of an act which the law
speclally enjoins as a duty resulting from an
office, trust, or station. Code Civ. Proc. §
1961. Is the operation of the line of street
railway which respondent has abandoned an
act specially enjoined as a legal duty? , We
think it is not. It does not appear that the
charter of respondent, or the statute under
which it was organized, requires it to main-
tain or operate a line of railway; nor is it
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{. Husband and wife @&=14(3)—That wife aid-
ed husband’s divorcement from.' former wife
did not:per se work forfeiture of her right

to procure Joint, tenancy- deed, of, property ,

FEEY

purchased wlth her funds.q,,,j REOAE

w3, L
That wxfe, before marrmge, counseled, aid-
‘ed, assxsted and abetted husband’s divorcement
from former wife did not per se work a forfei-
“ture of her right to dispose of her property on
same terms as others;” as by procuring execu-
tion of joint tenancy deed to property paid for
thh her fundg, H5A) .' ad’l B?".\ hle R URVE SR TR uf (‘

A U, WS UUTPRE SO

2. Deeds @-.::l96(3)—Evldenco In sult to’ annul
< Joint tenancy deed held to rebut presumption
j’ of hushand’s undue, lnﬂuenee over wife (Clv.
v Code, §§ 158, 2235). . o b" vett

1 1 administrator’s nctlon ngainst decedent’
husband to annul joint tenancy deed, evidence
held to rebut presumption of undue influence
by husband, under Civ. Code, §§ 158, 2235.

3. Husband and wife ¢=266—Marriage ¢=11

" ~=Invalidity of one divorce decree would not
Inevitably nullify husbhand’s subsequent mar-
riages and acquisition of proporty rights from
later wife. = /.

Invalidity of one divorce decree for want
of jurisdiction to render it would not inevitably
nullify husband’s subsequent marriages and
transactions whereby he obtained property
rights from subsequent wife.

4. Divorce ¢&=65—Wife’s pro confesso, filed in
v husbhand’s divorce suit, cconstituted appear-
ance, giving court Jurisdiction of defendant.

Pro confesso, executed by wife and caused
to be filed as record in husband’s divorce suit,
reciting that she waived notice, copy, pleading,
and term, and agreed to immediate trial, con-
stituted appearance, giving court jurisdiction
of defendant.

5. Divorce @=329—Evidence held not to show
fraud or collusion invalidating husband’s for-
elgn decree of divorce from former wife.

Evidence held not to show fraud or collusion,
mvnhdatmg foreign divorce decree granted hus-
band in swmt brought by him against former wife
without substituted service after she filed bill
for divorce against him in another state.

6. Divorce &=326—Parties remarrying are es-
topped to deny validity of foreign divorce.

Parties to foreign divorce decree are es-
topped by remarriage to other persons to deny
validity of decree, even if void on collateral at-
tack as showmg want of junsd:ctmn on its face.

7. Divorce @327—Husband roquestlng wife to
accompany him to another state, qualifying
himself to practice medicine therein, remain-
ing there some time, and not returning to
former state, held bona fide resident when
granted divorce therein. .

Husband requesting wife in good faith to
accompany him from Massachusetts to Tennes-
see, qualifying himself to practice medicine in
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ilatter state, remaining there:several montha
after sanitarium of which he was medical di-
rector closed, and not returning tq Massachu-
setts, but going to and remaining in California,
held a bong fide resident of Tennessee at time

of dxvorce decree gmnted him therein, ~ ?
Y. PYFRRPVIR YU T [

8. Dlvorcc @326—Tonnessee divorce - judg-
ment will not be held invalid on collateral at.
~ tack for failure to allege plaintiff’s residence
In state and defendant’s desertion or absence~
for statutory time (Shannon’s Code Tenn $
4203, and § 4201, subds. 4, 8).’ s
Judgment of divorce, granted m Tennessee
will not be held invalid on collateral attack be-
cause statutory requirements of two year’s resi-
dence by plaintiff in that state and desertion or
absence of defendant for two years (Shannon's
Code Tenn. § 4201, subds. 4, 8, and section 4203)
were not alleged in complaint nor incorporated
m judgment, .

[N w 73 u\a
9. Evidence &=80(1)—Laws of another stats
are presumed same as those of state on simi.
. lar subjects. .
,  Supreme Court must presume, in absence of
contrary showing, that laws of another state
are the same as those of California affecting
similar subjects.

10. Judgment e=503—.ludnment of court hav-
ing general jurisdiction of subject-matter can-
not be successfully attacked collaterally be-
cause of imperfect or defective complaint.

Judgment of court having general jurisdic-
tion of subject-matter cannot be successfully
attacked in collateral proceeding because of im-
perfect or defective complaint in action in which
rendered; judgment in accord with prayer of
such complaint being nothing more than error.

1. Divorce ¢&=168—Fallure to allege plaintiff’'s
residence for statutory time does not affect
court’s jurisdiction as respects collateral at-
tack (Civ. Code, § 128).

As respects collateral attack, failure to al-
lege that plaintiff in divorce suit resided n
state and county in which brought for time pre-
scribed by Civ. Code, § 128, does not affect
court’s jurisdiction to hear and determine ac-
tion, if it obtained jurisdiction of defendant.

12. Divorce €=327—Divorce obtained on sub-
stituted service outside state of matrimonial
domicile by simulating residence therein may
be held void in any other state.

‘Where one spouse goes to another state
than that of matrimonial domicile, and there ob-
tains divorce under residence simulated for
such purpose and not in good faith, judgment is
not binding on courts of other states, and may
be held void therein on proof of fraudulent res-
idence and substituted service only.

13. Marriage ¢&=40(11), 50(1)—Proof of prior
marriage and parties’ continued life Is insuf-
ficient to make case against second ceremonial’
marriage but proof that first marriage wu
not set aside is required.

Mere proof of prlor marriage and contmued
life of both spouses is not sufficient to make 8:
case against second ceremonial marriage, but!
there must be further showing that first mar<
riage had not been set aside by judicial decree.!

S

@=For other cases see same topic and KEY-NUMBER in all Key-Numbered Digests and Indexes
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114.1 Marriage ¢=>40(1)—Legality of marriage
< regularly solemnized Is presumed.. -, ». ~
%+ There is a very strong presumption in favor
% of:the legality of a marriage regularly solem-
pizeds %gols 00 4o Iy g3rln et
> Marriage &=40((1)—In view' of burden of
proof"parties to regular marriage In state
biwere husband and wife, absent evidence that
zhushand was not divorced from former wife.

#tIn "absence of testimony in former wife's
déposition as to whether she had obtained di-
yorce decree or affirmative showing that hus-
1 md] had not obtamned valid decree against her,
# he, and. one whose marriage to him was regu-
hrlzu solemnized in California after foreign di-
Wyorce decree assailed as void were husband and
ife-under laws of such state whatever their
Fiarriage status before, in view of burden of
Pproof on' one attacking second ‘marriage.

A

-

oan: S -
$ 16, Divorce ¢=168, 172—Final divorce decres
g2 1s; binding on all as to determination of mari-
B tal status, and immune from collateral attack
BWon" other than statutory grounds (Code Civ.
g8 Proo. § 1916). e
I Frinal divorce decree, being a judgment in
rem'¥ establishing and dissolving matrimonial
Ritatos is binding on all the world as to determi-
Rhation of such status and immune from collat-
M®raliattack on grounds not specified by Code
: Proc. § 1916.

78 Divorce &=>!—Marriage @=2—Marriage
nd* divorce are questions of public policy
i largely within state’s sound discretion.

W8 Marriage and divorce are questions of pub-
.policy committed largely to sound discre-
ttion of the several states.
,.' R ™ o

k| f\Marriage &=40(1)—Judgment upholding
BERt marriage status of persons seriously affected

#must be sustained, if reasonably possible.

Policy of law requires that trial court’s
-jl}dgment upholding marriage status of persons
g beriously affected thereby be sustained, if rea-
¥ sonably possible.

19, Witnesses @=204(1) — Letter instructing
attorney to get writer’s share of property for
sy his children by former marriage if anything
happened to him and wife held Inadmissible
as privileged. -
) .In action to annul joint tenancy deed to
) Plaintiff’s decedent and her husband, letter from
BB1usband to his attorney, stating that he wanted
@latteri to get husband’s share for his children
0% former marriages, “for whom I am domng
pmany, of these things,” if anything happened to
R and wife on automobile trip, held properly
: Ich!ded from evidence as privileged and of
- "_ if any, relevancy.

BRI Bank.’
= Ppeal from Superior Court, Los Angeles
unty ;” John M. York, Judge.

2 k)
ction by Frank M. Kelsey, special admin-
salator of the estate of Mary Moore Miller,
%1 5 Ased, against Jared H. Miller. Judgment
: T‘,’ e(‘1;:13endant, and plaintiff appeals. Af-
L Sd.
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o Anderson &:Anderson, Victor T. Watkins,
and John L. Richardson, all of Los Angeles,
for appellant. , "

Kimball Fletcher, A. P, Thomson, MacDon-
ald & Thompson, and Hunsaker, Britt & Cos-
grove, all of Los Angelesl-lgor _respondent.y,

3 cw - gy '

CYF sty BRIy My e
« SEAWELL; J. " This appeal,” L. A. No. 8539,
which will presently receive our attention, is
the first in numerical order of three separate
appeals pending in this court from judgments
affecting the estate of Mary Moore Miller, de-
ceased. The second appeal, L. A. No. 88%4,
263 P. 213, is entitled “Frank M. Kelsey, as
Special Administrator of the Estate of Mary
Moore Miller, Deceased, Plaintiff and Appel-
lant, v. Jared H. Miller, Defendant and Re-
spondent, Security Trust & Savings Bank, a
Corporation, Citizens’ National Bank, a Cor-
poration, and Citizens’ Trust & Savings Bank,
a Corporation, Defendants,” and was taken
by the special administrator from a judgment
awarding plaintiff costs only in an action
brought to compel Jared H. Miller to account
to said estate for all moneys belonging to
said Mary Moore Miller which might have
come Into his hands or that were received
by him from her during a seven-year period
of assumed marital relations, which was ter-
minated by her death, and during which pe-
riod of time said Jared H. Miller and Mary
Moore Miller held themselves out to be and
lived together as husband and wife. Said
third appeal, L. A. No. 9013, 263 P. 214, en-
titled “George W. Moore, Contestant and Re-
spondent, v. Jared H. Miller, as Executor of
the Estate of Mary Moore, Deceased, Lillian
Hays, Formerly Lillian Miller, and Russell C.
Miller, Respondents and Appellants,” was tak-
en from a decree revoking the probate of the
last will and testament of said Mary Moore
Miller, deceased. All of said actions, includ-
ing the instant case, were doubtless brought
on behalf of the collateral kindred of said de-
cedent and arise out of the same state of faets
and involve many similar issues of law and
fact.

The complaint herein L. A. No. 8539, which
was twice amended, will be referred to as
the “complaint,” rather than as the ‘“second
amended complaint.” The action was brought
to obtain a decree of annulment of a certain
deed, dated November 10, 1915, wherein the
grantees, Mary Moore Miller, since deceased,
and ber husband, Jared H. Miller, defendant
amd respondent, were named as joint tenants,
with the right of survivorship, in and to lot
35, Kensington Place, situate in the city of
Los Angeles, and valued at $16,500. The
money furnished to pay the purchase price
of said real property was taken from funds
acquired by the wife before marriage, Inri-
dental to the main purpose of the action,
plaintiff prays, as the special administrator
of said estate, to be let into the possession

T v o
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to be compensated, under the evidence
for pain and suffering and a loss of 22%
days wages, irrespective of prospective
damages, which the jury and trial court
evidently doubted. Obviously, the jury
failed to consider these items of damage.
The verdict was defective in form in that
it did not comprehend all the items of
damages contained in the instructions
given by the court, it was therefore insuf-
ficient.
 J L] L L J s L

If counsel be permitted to remain mute
when a verdict is insufficient or informal,
he gains an unfair strategic advantage
[and since] there must be reasonable rules
to control the termination of litigation, if
counsel has an opportunity to correct er-
ror at the time of its occurrence and he
fails to do so, any objection based there-
upon is waived.!®

[8] In the present case the plaintiff
alleges the verdict is insufficient as to dam-
ages suffered as a result of the delivery of
the Warranty Deed. The plaintiff<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>