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IN THE UTAH SUPREME COURT

JANET PETERSON,
Plaintitf/Appellant, Case No. 20000385SC

VS.
Priority No. 15
THE SUNRIDER CORPORATION,
dba SUNRIDER INTERNATIONAL,
and TEI FU CHEN,

Defendants/Appellees.

Statement of Jurisdiction

The Utah Supreme Court has jurisdiction over this matter pursuant to Utah Code Ann. §
78-2-2(3)()-
Statement of Issues
Only Issues I and IV of the Plaintiff’s issues are before the court. As hereinafter shown,
Issues Il and Il were never presented to the trial court and thus not preserved for appellate
review. Issues I and IV ask this court to review the propriety of the trial court’s grant of
Defendant’s motion for summary judgment and the trial court’s denial of Defendant’s motion for

summary judgment.

Standard of Appellate Review

Issues I and IV present issues of law for the court, which are reviewed for correctness.

Nova Cas. Co. v. Able Const., Inc., 983 P.2d 575, 577-78 (Utah 1999).

-1-
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Constitutional Provisions and Statutes

U.S. Constitution Article I, § 10(1):

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque
and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin
a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law
impairing the Obligation of Contracts.

Utah Constitution Article I, § 18:
No bill of attainder, ex post facto law, or law impairing the obligations of contracts shall
be passed.

Utah Code Ann. § 76-6a-2(4):
Pyramid scheme means any sales device or plan under which a person gives consideration
to another person in exchange for compensation or the right to receive compensation

which is derived primarily from the introduction of other person into the sales device or
plan rather than from the sale of goods, services, or other property.

Statement of the Case

Nature of the Case

This case is an appeal from an order of the Fourth Judicial District dated March 31, 2000
granting Defendants’ Motion to Dismiss and Motion for Summary Judgment. The claims
dismissed included breach of contract and punitive damage claims against Defendant Sunrider
Corporation, and contract, tortious interference with contract, and punitive damage claims
against Defendant Tei Fu Chen, a principal of Defendant Sunrider Corporation. Plaintiff appeals
only the grant of summary judgment to Defendant on her contract claim. She does not challenge

the dismissal of her tort and punitive damage claims.



Course of Proceedings and Disposition Below

Plaintiff Janet Peterson filed this matter in March 1996 attempting to assert breach of
contract and punitive damage claims against the Defendants. The Defendants answered and filed
a Motion to Dismiss the punitive damage claims because Plaintiff had failed to plead an
independent tort. At the hearing on Defendants’ Motion to Dismiss, Plaintiff was granted leave
to file an amended complaint.

Plaintiff subsequently filed an amended complaint wherein she alleged breach of contract
and punitive damage claims against both Defendant Sunrider Corporation and its principal
Defendant Tei Fu Chen. Plaintiff also asserted an “interference with contract claim” against
Defendant Tei Fu Chen. As punitive damages, Plaintiff requested the greater of $1,000,000, or
5% of Sunrider’s annual gross sales from both Defendants. Lengthy discovery ensued which
included the necessity of Defendants filing repeated Motions to Compel Discovery.

In January 1998, Plaintiff filed a Motion for Partial Summary Judgment on her breach of
contract claim. Following receipt of Defendants’ Memorandum in Opposition, she filed another
Motion to Amend her complaint. She also sought leave of the court to name an expert witness
even though the time for doing so had long since passed.

In April 1998, Defendants filed a Motion to Dismiss and a Motion for Summary
Judgment. In a Memorandum Decision dated June 15, 1998, the Honorable Howard H. Maetani
denied Plaintiff’s Motion for Partial Summary Judgment but granted her Motion to Amend
complaint and for leave to name an expert witness. Judge Maetani also granted Defendants’
Motion to Dismiss and For Summary Judgment on all of Plaintiff’s claims. Judge Maetani

reduced his decision to an order which was entered on October 6, 1998.

3.



On October 14, 1998, Plaintiff filed a Notice of Appeal. The Utah Supreme Court
dismissed the appeal as being from a non final order and a remittur was issued on January 21,
1999. More than one year later when nothing had been done on the case, Defendants filed
various motions including a Motion to Dismiss for failure to prosecute. Defendants’ motion was
denied, and eventually, on March 31, 2000, a final order dismissing Plaintiff’s claims was

entered. This appeal followed.

Statement of Facts

1. Defendant Sunrider is a Utah Corporation which was incorporated on May 27, 1976
under the name “Naturalife International, Inc.” R.1189.

2. Sunrider has always marketed various herbs, dietary supplements, skin care products and
beauty aids through a multi-level marketing plan. See 1994 Business Guide, R. 730-777

3. In 1976, Plaintiff’s husband made a proposal to Ken Murdock, the then president of the
Company to purchase a certain distributorship, the John and Sharon Farnsworth
organization. This proposal was put forward in writing, drafted by Lloyd Peterson. Ken

Murdock accepted the proposal. See R.1295.
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4. The 1976 writing purports to waive the “personal purchase volume (PV)” for purposes of
Plaintiff remaining a Director and receiving “overrides.” However, the writing waives
nothing else. R. 1295. A copy of the 1976 writing is attached hereto as Exhibit A.

5. The 1976 writing was not intended to waive any of the requirements for Plaintiff to
remain or continue as a distributor, as opposed to a director. See, R., 1295; Deposition of
Ken Murdock R. 1019, p.21-22.

6. The 1976 writing does not define any of the terms it uses, the term “overrides” (presently
called Leadership Development Bonus)® is undefined. Neither does the writing detail
how any payments to Plaintiff are to be calculated, when and how they are to be paid, nor
at what percentage or on how many levels. R. 1295.

7. Plaintiff conceded that the 1976 writing does not contain all the terms of the agreement.

Deposition of Janet Peterson R. 1270.

1. PV, which stands for purchase volume, and SV (sales volume) are one and the same; see
Deposition of Janet Peterson R. 372; these terms generally reflect the value of products sold. Id.;
Deposition of Kenny Jordan R. 341-342. Personal purchase or sales volume is the amount an
individual is required to purchase each month. Personal group SV is the combined value of
one’s down line, excluding that of qualified associate directors and above. 1994 Business Guide
Intro-6, R. 775 (back of two sided page).

2. “Leadership Development Bonus is a fund available to Qualified Associate Directors and
above who have one or more Qualified Associate Directors or Directors in their organization. It
is calculated on 14% of total company SV. The bonus amount, which is based on a point system
and paid each month, may vary according to the [the qualifying director’s] organization and total
company SV.” 1994 Business Guide at Intro, R. 774-775. (Emphasis added).

-5-
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The 1976 writing was always dependant upon Business Guides.’ These guides spell out
percentages and other terms of the agreement, all of which are subject to periodic change.
Deposition of Janet Peterson, R. 1268-1270. Plaintiff testified that these changes occur in
response to “whatever happens. And the schedules do change . . . like Sunrider changed
their schedule every now and then to be a little different. NaturaLife had changed
theirs.... The [rates] could change... when [Sunrider] want[s] - if they feel that things
aren’t quite right, you know, like the company put from $2,000 up to $3,000 for their
bonus volume.” Id. In fact, Mrs. Peterson testified that to determine overrides due her,
“we would have to look at the Sunrider Business Guide.” R. 1268:2-10. Without
reference to a Business Guide, it is impossible to determine or calculate Plaintiff’s
Leadership Development Bonuses. Deposition of Kenny Jordan R.1210. The necessary
formulas do not appear in the 1976 writing. Id.

Plaintiff has acknowledged and agreed that the terms necessary for determining her
Leadership Development Bonuses did and could be changed whenever Sunrider felt “like
things just weren’t quite right.” Deposition of Janet Peterson R. 1268-1270.

Defendant Tei Fu Chen acquired all of the stock of NaturaLife International, Inc. in a
stock purchase agreement between himself and Ken Murdock dated September 24, 1982.

R. 1293.

3. The Business Guides have been known by various titles including Policy Guide (1978),

New Marketing Plan (1980), The NaturaLife Marketing Plan (1981), The Sunrider Opportunity
(1982), or the Business Guide and Distributor Agreement (1985-present). In 1983 and 1984, the
then latest version of the marketing plan were set forth in Sunrider’s periodical called the
“Sunwriter.” (See 1983 and 1984 Business Guide). For clarity and convenience, the term
“Business Guide” will be used when referring to the above documents. See R. 687, 676, 673,
661, 656, 647, 630, 607, 561, 984, 905, 866, 829, and 777.

-6-
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12.

13.

14.

15.

16.

17.

18.

Following the stock purchase, Tei Fu Chen changed NaturaLife International, Inc.”s name
to The Sunrider Corporation. Deposition of Paul McCabe R. 1178-1179.

Prior to the present action, Defendant Tei Fu Chen had never seen the 1976 writing. It
did not exist in any Sunrider files. Deposition of Tei Fu Chen R. 1221, 1227-1228.

At the time Defendant Tei Fu Chen purchased the company’s stock from Ken Murdock,
the 1976 writing was not discussed. Deposition of Tei Fu Chen 1224-1225. Indeed, Ken
Murdock has no recollection of ever discussing it with Defendant Tei Fu Chen and has no
idea whether Sunrider’s President Oi-Lin Chen was aware of it. Deposition of Ken
Murdock R. 1187-1188.

The 1976 writing is not mentioned or disclosed in the stock purchase agreement between
Defendant Tei Fu Chen and Ken Murdock. See R. 1279-1293.

Defendant Tei Fu Chen was not a party to the 1976 writing, nor has he ever personally
assumed any obligations created by it. R. 1295; Deposition of Janet Peterson R. 1248-
1252.

Oi-Lin Chen is and was President of Sunrider at the time of the cessation of Plaintiff’s
payments and was unaware of the existence of the 1976 writing at the time she made the
decision to stop payments to Plaintiff. Deposition of Oi-Lin Chen R. 1235-1236.
Defendant Sunrider has well over fifty-thousand distributors in the United States and over
a million worldwide. Deposition of Oi-Lin Chen R. 1230.

Sunrider uses a computer system which reviews qualifications and issues checks to
individuals based upon the Business Guides. Deposition of Oi-Lin Chen, R. 1237-1238,;

Deposition of Ras Jeyakumar R. 1200, 1204.

-



19.

20.

21.

22.

23.

24.

25.

Since at least 1989, the computer system had been “hot coded” as it related to Plaintiff so
that checks were issued even through she was not qualified. Deposition of Yung Chin
Chiang R. 1191-1197.

A random audit conducted by Sunrider’s accounting department discovered that Plaintiff
was receiving payments even though she was not qualified. Deposition of Ras Jeyakumar
R. 1201-1203.

Plaintiff’s husband, Lloyd Peterson, passed away in April, 1986. Deposition of Janet
Peterson (revised) R. 1274.

Following the death of Mr. Peterson, Tei Fu Chen recalls being informed that Janet
Peterson was having a difficult time qualifying for payments. During the same time
period, the company moved from Provo, Utah to Torrance, California. Deposition of Tei
Fu Chen R. 1226, 1223, 1222-1223.

Defendant Tei Fu Chen agreed to allow a grace period for Janet Peterson to qualify.
Sunrider continued to pay Plaintiff because they “forgot” about the Janet Peterson
situation. Id.

As president of the company, Oi-Lin Chen elected to stop payments to Plaintiff. This
decision was not discussed with her husband, Tei Fu Chen. Tei Fu Chen was unaware of
the decision until after this litigation was initiated. Deposition of Oi-Lin Chen R.
1233,1239-1240; Deposition of Tei Fu Chen R. 1226.

As president, Oi-Lin Chen stopped payments to Plaintiff because Plaintiff was not
complying with Sunrider’s qualification requirements and was neither working nor

training her down line. Mrs. Chen wanted to ensure that all bonuses paid to distributors

-8-



26.

27.

complied with the laws regulating Multi Level Marketing. Mrs. Chen further concluded

that it was unfair to other distributors who were actively working to pay Plaintiff for

doing nothing. Finally it was Mrs. Chen’s desire to preserve the integrity of the

multilevel plan. Deposition of Oi-Lin Chen pp. 1231-1233.

In December 1994, Mrs. Chen, as president, sent Plaintiff a letter on Sunrider letterhead,

informing her that her payments would be terminated. Mrs. Chen also invited Plaintiff to

requalify and assured her that if she would requalify, Plaintiff’s account would be

reevaluated. R. 1277.

Defendant Sunrider markets its products through a multi-level marketing sales program.

Presently, Sunrider distributors are primarily compensated in three different ways:

a. They buy products at wholesale and sell at retail.

b. They receive a group development bonus (also presently called an “override”
which is different from the “overrides” referred to in the 1976 writing) on the
“group” sales of personally sponsored distributors of lesser rank, limited to
unqualified associate directors and below.

c. Once they qualify and maintain the level of a qualified Associate Director or

above, they receive a “Leadership Development Bonus” on the group sales of
Qualified Associated Directors and above occurring in their organization.

See 1994 Business Guide at 2-5 to 2-18, R. 752—7_59.



217. A set percentage of the total sales volume* of the company, 38.5%, is set aside to pay
distributor compensation, including the Leadership Development Bonuses. Fourteen
percent (which is included in the 38.5%) of company sales volume is apportioned to the
Leadership Development Bonus Fund. Sunrider is required under the marketing plan set
forth in the Business Guides to pay these percentages. Neither Sunrider nor its
shareholders save money or otherwise benefit from paying one distributor versus another
because Sunrider pays these set percentages irrespective of who the particular qualifying
recipients of the funds are. Neither Sunrider, Tei Fu Chen nor Oi-Lin Chen have, will, or
can benefit by the cessation of payments to Janet Peterson. 1994 Business Guide 2-10, 2-
22, R. 750, 756. Affidavit of Ras Jeyakumar, R. 1361-1362; Deposition of Janet Peterson
R. 1245-1246.

28.  Plaintiff understands Sunrider does not save money by not paying her, as Sunrider is
required to pay the Leadership Development Bonuses to other qualified persons and
Sunrider pays out 38.5% of all company SV as compensation to its Distributors. Id.

29.  Changes to the Sunrider Business Guide have occurred at least twenty times since 1976.
See R. 437-984. The formulas used to calculate the Leadership Development Bonuses
have undergone significant modifications over the years, both to Plaintiff’s benefit and
detriment. For example, in 1978 through 1980, overrides (presently referred to as

Leadership Development Bonuses) were paid three levels deep, at 10% for the first level,

4. *“Sales volume” or SV is a concept used throughout the Business Guides. It is generally
the retail value of a particular product, though some products have a point value for the purpose
of calculating sales volume less than the retail value. Accordingly, company sales volume is a
rough approximation of the Company’s gross sales. See note 1, infra.

-10-



30.

31.

3% for the second level and 1% for the third level. See R. 675, 682. No mention of
overrides appears in the 1981 Marketing Plan. R. 663-673. In 1982, Leadership
Development Bonuses were only paid one level deep at 8%. R. 660. In 1983 and 1984,
the Leadership Development Bonuses were again paid 3 levels deep, but at lower rates:
6% for the first level, 3% for the second level, and 1% for the third level. R. 641, 654.
From 1985 to the present, Leadership Development Bonuses have been paid three levels
deep but at an even lower rate: 6% for the first level, 2% for the second level, and 1% at
the third level. R.469,512,554,600,623-624,707-708, 756,816-817, 857, 903, 898, 977,
940-941, (See 1985-present Business Guides).

Presently, Plaintiff has one first-level qualified director in her organization (Sharon
Farnsworth). Under the 1994 Business Guide’s Leadership Bonus schedule, Plaintiff, if
she otherwise qualified, would be paid three levels deep at 6%, 2% and 1% respectively.
R. 756 (1994 Business Guide 2-13).

By changing the Leadership Development Bonuses calculation from payment based upon
one level (as was the case in 1982) to payments based upon three levels at the 1994
scheduled rate results in an increase of nearly four-hundred percent of the amount of
Plaintiff’s leadership development bonus. For example, using the November 1994 sales
numbers and applying the 1982 Business Guide formula results in a payment of $786.53.
Payment based upon three levels, at 6%-2%-1% (the calculation in place for 1985 to
present), resulted in the amount of $3,199.47, which was actually paid to and accepted by

Plaintiff. Deposition of Kenny Jordan R. 1211-1216.
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As changes have occurred in the payment formulae, changes to the qualifications for

Plaintiff to maintain her Director status have also changed, also to Plaintiff’s benefit and

detriment. For example, the monthly PV (presently called SV) requirements have varied

as follows:

a. In 1978, to remain a director, one was required to maintain a monthly PV of 1000,
though alternate months could fall as low as 500. See R. 684;

b. In 1980 and 1981, PV of 1000 in any given month plus an average of 850 across 4
most recent months was required. R. 664, 675-676;

c. In 1982, the directorship requirement shifted again: a cumulative PV of 4000 with
1000 in the qualifying month was required. R. 660;

d. In 1983, this was changed to a group cumulative PV of 4000, with 1000 in the
qualifying month. R. 656;

e. In 1984, personal SV of 100, personal group of 1000 were required. R. 638-640.

f. In 1985, a cumulative group SV of 8000, with 2000 group SV in qualifying
month, and 1000 group SV per month was required. R. 624;

g. In 1986, a personal SV of 100, 8000 cumulative group SV, plus 2000 group SV
was necessary. R. 600-605;

h. In 1987, a cumulative PV of 8000 with 2000 in the qualifying month and personal
SV of 100 was required to maintain director status. R. 554-559;

i In 1989, personal SV of 100, cumulative group SV of 8000 SV, plus 2000 SV in

qualifying month was required. R. 977-980;
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J- In 1990, continuing through 1993, the requirements were increased to 100
personal purchase volume, cumulative personal group SV of 12,000, plus
maintaining 3000 SV each month. R. 899-900, 860-861, 817,819-820;

k. In 1994, this was modified so that directors had to reach 100 personal SV per
month, 3000 personal group per month. R. 756-757.

33.  Presently there are seventeen different levels of achievement under which Sunrider
distributors may earn various forms of compensation. R.755-757.

34, Year after year, Plaintiff received the Sunrider Business Guides and reviewed them in
detail to see what changes the company had made. She reviewed them when she received
them, a practice that never ceased. Deposition of Janet Peterson R.1257-1258. She
received the last business guide in 1994. Sunrider sent them to her. Id.; R. 1399
(Response No. 3 to Request for Admission dated 2-28-97).

35.  Neither the Plaintiff nor her husband ever complained of any change to the Sunrider
Business Guides. Deposition of Tei Fu Chen, See Addendum.

36. Plaintiff’s distributorship (called “Company Direct”) has been inactive for a period of

more than one year. R. 327, 396, 1259, 1363-1365.

5. In 1978, there were 5 levels: Distributor, Assistant Director, Director, Group Director and
Senior Director. R. 683-685.
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37. The 1994 Business Guide provides that “A Sunrider Distributor whose account is inactive
for a period of one (1) year will be automatically terminated by Sunrider.® R. 733 (back
side of double sided page) .

38. “Company Direct” has maintained neither 100 personal SV nor personal group SV of
3000, each of which is a requirement to be a “Qualified Director.” R. 1256, Deposition
of Janet Peterson; R. 223, Affidavit of Janet Peterson; R. 321, Plaintiff’s Response to
Request for Admission No. 7; R. 820, 757-757.

39.  The 1994 Sunrider Business Guide provides:

E. Sales Leaders A “Sales Leader” is a Sunrider Distributor who has
achieved the rank of Director or above. In order to remain a “Sales
Leader,” and thus continue to qualify for those commissions, bonuses and
incentives associated with the rank, a Distributor must assume the
responsibilities and perform the functions of a “Sales Leader.” R. 735

(back side of two sided page).

6. Inactivity is defined as “the absence of any wholesale purchases from Sunrider during the
entire 12 month period.” R. 733, 1994 Business Guide at 3-17.
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40.

41.

42.

43.

Plaintiff concedes she has not met the qualification of a “Sales Leader.”” R.223, Affidavit
of Janet Peterson; R. 320-321, Response to Request for Admission Nos. 8-10.

Plaintiff testified that it would not have been difficult for her to comply with requirements
associated with meeting the definition of a sales leader. R. 1243-1244, Deposition of
Janet Peterson.

Sunrider has made some of its changes to the Business Guide in response to evolving
federal and state law, statutory, common, and regulatory, regarding multi-level marketing,
and in particular, laws requiring a link between compensation to distributors and the
actual sale of product. R. 1181-1182, Deposition of Robert Katchen; R. 1363-1365,
Affidavit of Robert Katchen).

The 1993 and 1994 Business Guides required all distributors to make and document at

least 5 retail sales a month. R. 758,764 (back side of two sided page),793 and 820.

7. Included among the responsibilities and functions of a “Sales Leader” are duties to:

1. conduct periodic sales meetings, as dictated by the size and demands of the
organization, for the purpose of training and motivating the Distributors in
a Distributors organization. Where the personal group and sales
organization is spread over a wide area, the Sales Leader will either
personally travel to various central areas to hold meetings on a periodic
basis, or will arrange for someone else, either his sponsor or up line sales
leaders, to provide such motivational and training meetings. Physically
isolated Distributors should be trained by frequent mail and telephone
contact.

2. Maintain frequent mail contact with all distributors in his or her personal
group, including the publishing of sales, motivational and training meeting
dates and locations, additional sales news, if any, or any other relevant
information.

3. Give advice on any promotional activities carried on by Distributors in the
sales organization to assure they conform with this agreement or any other
Sunrider produced promotional materials.

R. 734-735.
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44,

45.

46.

The Company Direct account has not made and documented 5 retail sales a month. R.
1261, Deposition of Janet Peterson; R. 1363-1365, Affidavit of Robert Katchen.

From 1986 to 1992, the business guides contained the following language:

Cancellation, Termination . . . Any distributorship may be canceled by Sunrider
for any violation of the Business Guide . . . Distributor Application and
Agreement . . . Violations of the Sunrider Code of Ethics, Distributor Agreement,
or the written policies of the company may be cause for termination.

Exclusive Rules This Business Guide, Sunrider Distributor Application and
Agreement, and the instruments and documents referred to herein constitute the
entire understanding of the parties with respect to this subject matter. The
Business Guide and Distributor Agreement may be amended only by an
instrument in writing signed by an authorized officer of Sunrider. Should any
inconsistencies arise, the terms and conditions of this Business Guide and
Distributor Agreement shall be controlling.

Waiver No failure of Sunrider to exercise any power given to it under this
Business Guide, Distributor Application and Agreement or to insist upon strict
compliance by a distributor with any obligation or provision hereunder and no
customer or practice of the parties at variance with the terms hereunder shall
constitute a waiver of Sunrider’s right to demand exact compliance with this
Business Guide and Distributor Agreement. Waiver by Sunrider can only be
effected in writing by an authorized officer of Sunrider.

R. 591-592, 500-501, 966 (including back side of double sided page, 883-884 (including
back side of double sided pages), 842-843 (including back side of double sided pages).

Similar provisions have been in place since 1993. R. 689-690, 730-733, 779, 781-782.

Summary of Argument

The trial court correctly determined that Plaintiff’s interpretation of her contract is for an

illegal purpose gi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>