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IN THE SUPREME COURT™" %= =~~==- <=3 i oo

OF THE STATE OF UTAR - -~ ° == = ... 7
“SALT LAKE COUNTY, a body . ) -
“eorporate and politic of e T oy

the State of Utah R0 T )

Plaintiff and Appellant. ) ,
vs. - ) cﬁﬁﬁ. Nﬂ 14726 -
TERESA JEAN RAMOSELLL .

BRIEF OF APPELLANT

STATEMENT OF THE' mrrm AL st et
OF m CASE —-J.g 1o by ne}‘{*’.ﬁ
. cites
The case being appealed i- a condemaﬁsm sd.thﬁm

6 £t ool

which was-initiated by- p&aim:ﬁiiﬁs&lt Lake w
acquire property for park and recreation M‘b g
. the vicinity of 900 East 6400 South - nr.“‘Sa,R" Eais J?‘:g :
County;: Utah, owned by defendant Teresa Jesn Rawseﬂ.i. ,D"v;w
Defendant, in answering plaintiff's Coupla:fntm i N ,
denied there was a publ:l.c necessity for. the- mgwd-::m PN =
_ sition, den:l.ed that-the; eontemplated: ummﬁ&ew:*“%
erty being condemned was public in nature as defined.
- by: law, and also; denied that: the proposed pro_'[ect wag v
located in a manner consistent with the greatestim ’
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DISPOSITION BELOW

The District Court of Salt Lake Coﬁnty, the Honorable
Stewart M. Hanson, Sr., District Judge presiding, decreed
that Salt Lake County was unentitled to condemn, denied
immediate occupancy although a Motion for an Order of
Immediate Occupancy was not even before the Court for
determination at the trial, and also, dismissed plaintiff's
Complaint in condemmation.

RELIEF SOUGHT ON APPEAL

Reversal of the District Court's Order dismissing plain-
tiff's Complaint in condemnation and a remand of the case
to the District Court for trial on the issue of just con-

desnation.
STATEMENT OF FACTS

Salt Lake County filed its Complaint in condem-
nation with the District Court of Salt Lake County on
March 4, 1974. The purpose was to acquire by eminent
domain approximately 11.63 acres more or less of prop-
erty owned by defendant Ramoselli in the vicinity of 900
East and 6400 South in Salt Lake County, Utah, for a
park and recreation area. (R. 2-3) The Complaint in
condemnation was initiated pursuant to a Resolution of
Condemnation passed unanimously by the Board of Commis-
sioners of Salt Lake County on December 24, 1973. (R. 5-6)

Defendant Ramoselli answered plaintiff's Com-
plaint by among other things denying plaintiff's
entitlement: to condemn, denying there was a public
necessity for the acquisition, denying that the con-
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templated use was public in nature.as defined in- law,
and also, denymg that the proposed- park and recre-
ation area project was located in a manner ccnsistent‘
with.the greatest public good and the least private
injury. (R. 10-12) ) e
By stipulation, the case was bifurcated for BT
separate trial on the issue of plaintiff's ent:it:le-
ment to condemn and the issue of just. compene&t:.nn.
(R. 34) The trial was held July 26~27, 1976, as a . ..’
non-jury trial presided over by the Honorat;fé-Stewart. E
M. Hanson Sr., District Judge Both oral testimony Za
and documentary evidence: was addueed. « At thm.emclu- Che
sion of the trial the Court took the matter under =
advisement. That very day, July 27, 1976,:the Court. -MJ;.':Q .
B made and entered its Memorandum Deciaion.-.It. recites: 77

-£

in the ‘second.. paragraph. thereof_asc,:ﬁollowsﬂ.: "'I.Tus wan’

a proceeding by the County requesting the Court to. -
determine that the plaintiff was entitled-t‘o.-;m dm- . -
mediate use and occupancy of the defendant s property

However, as indicated aboye and as. ev1denced by the

Findings of Fact and Conclusions. 'Qf Law whick: were. - ,Milr'—a.l,;._x.
prepared by comsel for defendant "the question of .. -
1mmed1ate occupancy was not even before.the Court

(R. 34) In its Memorandum Decision the District ‘
' Court also found and concluded: ":..fhere did not
and does not existy as of March, 197.4[:, when the action
e need for tt“xe“condematinn-.-‘o-fcthe_,» e b

was filed, a genuin
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not and still has not been defined by the governing
board of Salt Lake County and that funds have not
* been budgefed for the construction of any public
project on the condemned lands, and there is no
showing what the County intends to use the property
- -- for- in the immediate, forseeable future." The Court
| couioluded by stating in the last sentence of its
Memorandum Decision: "...that public necessity
does not require or entitle the County to condemn
‘" vyl 1te wetion for immediate occupancy is hereby
demded.” (R. 29-30)
The Findings of Fact and. Conclusions of Law as
well a8 the Order On Entitlement Of Plaintiff To Con-
_ “&n end Order of Dismissal were subsequently signed
" ‘#nd entered of record on July 29, 1976. (R. 31-38)
e It is the Order decreeing that Salt Lake County
was unentitled to condemn and dismissing plaintiff's
Complaint in condemnation which is the subject matter
of this appeal.'
ARGUMENT
POINT I
THE ACQUISITION AND USE OF PROPERTY FOR PARK

AND RECREATION PURPOSES IS UNQUESTIONALY
PUBLIC IN NATURE AS DEFINED BY LAW

In challenging Salt Lake County's entitlement to condem
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defendant Ramoselli asserted in her Answer that the

' contemplated use of the property for park and‘urecre- ‘

- ation purposes was not: "...publie- :I.n nature as. de-
fined by' 1aw . (R.-10¥% There is norquesticn but »«
that under the Utah Eminent Domairr Stgtut-e*’avct;apter
34-of Title 78, U.C.A. 1953 as amendédﬂthe""ﬂec “to e
which. property being acquired under em:l.nent m "

is put mat‘"be"'ar;ﬁse:raufﬁbﬁzeﬂpgby law. Defendant
*irgpparently abondoned"thi'ﬁ shot g’qn; challenge-toralt ... g

Lake County's entitlement-to condémi®becutse-iothing - r"":;

more was:suid-about this in either—the-'cmr*‘ﬂ
A . randus Pecision.er in the subsequent Findimps, - @Medu- - ’hﬂ
sion and Order. There should be no doubt “thiétie uﬂﬂ«r—’—‘g

of property for a publie park and:rerreatiddssvessiz - M

"~ in.fact a public use authorized by Taw. - Mnuvirs . ,_«m&é

78-34-1 U.C.A. 1953 as amended pMM

Ao

.="7'§~34 <1 Uses for whiiﬁezight may - be eurmng
. ’--Subject to the provisfons of this chapter, "“ﬁ}r"”i'
‘the right of eminentiomain may beeserttestd

. in behalf of .the: f:ﬂlowing publ.f.c. uses; .. . ‘ E
(3) Public bu11d1ngs and gromdaﬁfnr ﬁ:e e
use of any county, city or incorporatukm '*."f:;‘.'r-:.;

The Utah Legislature expressly authorized colntd.es to. Ja
acquire property for play:grmds and rectmtmﬂm Lot L

B diing ‘

« facilities. Ch“apter'Z, Title 11, Hiiﬂmz,‘l!ﬂ‘ar%. :

amended provides in part: 1

L
:"11-2-}Tocal authdrities may destgnate‘ and- ,4

» acquire property for playgrounds and: recreational
facilities.--The -governing body -of any city, *j
town, school district or county may designate -
and set . apart-for use as. playgrounds;ssthbetbe...:
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fields, gymnasiums, public baths, swimming pools, camps,

indoor recreation centers, television transmission and

relay facilities, or other recreational facilities,

any lands, buildings or personal property owned by such

cities, towns, counties or school districts that may be

suitable for such purposes; and may, in such manner

as may be authorized and provided by law for the ac-

quisition of lands or buildings for public purposes in

such cities, towns, counties and school districts,

acquire lands, buildings, and personal property therein

for such use; and may equip, maintain, operate and

. . . supervise the same, employing such play leaders, recre-
ation directors, supervisors and other employees as it

. 5. may deem proper."

-Also, among the other powers conferred upon County

-: Commissioners, the Utah Legislature provided in 17-5-49

| 5.€.A. 1953 as amended that: "They may make such provi-

.miam for the preservation of health in the county...as

... they may deem necessary...". And, in 17-5-50 U.C.A. 1953
,.. ap ammded that: "They may do and perform all other acts
«; ami-phings required by law not in this title enumerated
.'thich may be necessary to the full discharge of the duties
-« of the board."

The general rule is set forth in 26 Am. Jur. 2d -
‘Eminent deain,'Sec. 60 at page 717. This section reads
in part as follows:

. "...Indeed, public parks in the densely populated

section of large cities are so essential to the
-~ “ " health and comfort of the people that they may un-"

questionally be established by the aid of eminent
domain..." -
See also Nichols on Eminent Domain, 3rd Ed. Sec. 5.5151
Parks.

There was and is no merit to defendant Ramoselli's
challenge that the park and recreational use to which Salt
Lake County intended devoting her property to be.acquired o
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by eminent domain was a use public in naturesas defined

by law.
POINT II. —
THE -DISTRICT 'COURT ERRED IN DECREEING THAT: . - - S
SALT LAKE COUNTY WAS.UNENTITLED TO CONDEMN “ - &

DEFENDANT'S PROPERTY FOR PARK AND RECREATION °
USES AND.IN DISMISSING PLAINTIFF'S COMPLAINT

‘It 1is well established that-the scope af judicial..

review of administrative determinations in eminent do- . sis =%

-~ main proceedings is extremely marrow....While -there ard.
#  obvious.differences between.the acquisitich:bes emiment.
domain of prbperty,for -public: . roads and."ﬁxr p:iﬂ;ic

parks the analogy is nevertheless rather c]:omf In ._:_«,-_g;»;;,:-l..

A

82 Utah 159,..22 P 2d 343 (1933). this: Honorable Couxt - A

this.connection in the case of Tosm of P@m,.fn,:ﬁ

ruled.as follows'at page 165 of.the Utah Repu\&ts, <
22 P 2d page 345: .. e

g -~ . ", ..We are satisfied that underﬁg;r statutes the >
- public meeessity or expediency -for. the apening.s . w. i
, rvv.of a street is a-questionfor determination by the <
' governing boardswft a-municipaiity amd thaty e oo O
‘conclusion in that- respect properly expne'l'ed brrmwf
ordinance or resolution is c.omlusire:'.ar..:_'.;?:; PERITL R, S

* = * -k ok . >
: Under powers thus delegated to.mamshkeigal-.v. ..u.uo
. boards the necessity, expediency, or propriety -
+of opeming. a.publicrstreet or way. is a politiosl : &~
question, and in-the absence of fraud, bad faith,.w: ™
... or abuse.of discretion the action.—ofsx'::dgﬁ';hqu'd Y
will not ‘be disturbed by the .courts...” -A¥es. o0 e

The Supreme Court of the United States has the same

-~ opinion..that judicial review of administrative decisiows

to condemn a particular property or property interest <.t
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. obtains only when it is alleged that the admini-
strative decision is arbitrary, capricious or
in bad faith. See in this connection United
Statés, v. Carmack, 329 U.S. 230, 243-244,

67 5. Ct. 252, 91 L. Ed. 209 (1946)

Nichols on Eminent Domain, Third Editionm,
Y € S VS
- inm Vol 1, Sec. 411 (2) at pages 164-5 states:
: wb Ireeciiia
.Even when judicial review of the question

s1h = wﬁ aaetleity 18 based upon alleged arbitrari-

ness or excessiveness of the taking, it has
mwwﬁmwhﬂd :that by virtue- of the delegation of - -:=«
: the power of eminent domain by the State to
4o condemnor there is necessarily left -
laxrgely to the latter's discretion the location

i . @l wwea of the land to be taken. And one
neking to show that the taking has been
Y P - wr excegsive shoulders a heavy- - -: e

butthn of proof in the attempt to persuade
+~%%é Gourt to over-rule the condemnor's judg-
ment."
A URINLIC
The Resolut:l.on of Condemnation passed unanimously
-

' e by the Board of Commigsioners of Salt Lake County

upmﬂl:l.ch the Complamt in condemnation was based was
T snic‘atain-ly not fraudulent nor done in bad faith nor
Jwas it an abuse of discretion. Perhaps the best way
to demonstrate that the District Court erred
in decreeing that Salt Lake County was unen-
titled to condemn defendant Ramoselli's property
for park and recreation uses is to invite attention
to the events in chronological sequence, all of

which are documented in the record, which preceded

and gave rise to the Resolution of Condemnation.
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First, a Master Plan for Salt kake County was.. deslgned

" in February of 1965 by Williams, Cook . and Mocine (City
-and Regional Planning. Consultanta)% as.a-general guide...‘\.m‘a
to the long-range future.development of Salt Lake Valley.,

(See Exhibit 2-P) - .The red cross on Exhibi.t Z-JP.. dedin--

eates the general location of defendant Raﬁosé’lif"’é ﬁ’u".""-:u-,,.»;;...
property which is the very property S'ait‘ Lake .(':'ounty -ty
seeks to condemn. The green color symbol on the Exhibi&:... Ty
indicates. that this parcel is suggested asaig«pnrk andhm: s 1o

PEEN

recreation and open space area. 4
= .. <. Second, on July ¥, 1965,,;7;bx§ggnanimous éfficlél vugg
action, then;ﬁapning Commi ss fowafiSalt, Lakecmmty T wg

passed a Redolution adpting the Master Plam referrad: --wiff
to above. {See Exhibit 3-P) The concluding Pn&gtaﬁ ‘:‘

- of the Resolution reads: i ' _N:T;. v‘;_-'z:-.m :—‘~5ﬁ%~

¥ “NOW,.THEREFORE BE-IT RESOT¥ED: (u,mm m&m«,g
Lake” County Plarming Commission does adopt.maid sr,m. &
Master Plam;- cons:.st:mg ‘of the Master Plan lepo ?

"Salt Lake’Valley '1985" and its. accompanying m
=~ the offictml puitdte to planning thesphysicid deye]
.. - ment of Salt Lake County, andalirects_that fyl
%  be made of the Ptan toward:itlis end, as pr
State and local laws; (2):that.this Plan be .gm

73 annual review for the purpose of amending ityfe -g
-+ reflect changing conditions in the COWFW T i sy
occur. & Ty g

Third, omiluly 13, 1965, the.County Commission ratis "
fied and- coneurred in-the.faregoing action of the Planming; ok

[y Tl ¥.4

‘Commission. The letter of July 15, 1965, from thggi*. ~1I.7700

1
il

County Clerk to the.founty. Planning Director;which is

. gatgs

attached to Exhibit 3-P provides inspart:
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, “"The Board of County Commissioners, at its
i css: peating held en Tuesday, July 13, 1965,
ratified and concurred in the Salt Lake
County Planning Commission's recent action
v of July 9, 1965, wherein they approved a
32 Resolution. Adopting Salt Lake County Master o
... Plan."

- Fourth, there is a design map of the Salt Lake
, .ﬁmay:y Recre#fiorg and Parks Department dated July 13,
; &&«me‘ee Exhibit 14-D) The Ramoselli property
' +/8pigh is the subject matter of the condemmation pro-
mmg %s ;‘:I.n the }ower left hand corner of the map.
+ - Yiere is delineated on the Ramoselli property an area
.. S owpt gemes, an area for parking and a swimming
| hm&‘z’?' there is another map entitled "Traverse
%sed’l’a; " dated December 3, 1970, drawn by
i‘ﬁl't(l.a.ke County Surveyor-Engineer. (See Exhibit 11-D)
this map the Ramoselli property is circled in blue.
#@“fefétence to the Ramoselli property, Mr. Davis,
: :% lldva”nce Planner for the Salt Lake County Recreation
“a’nd Parks Department, testified that the Department plans
were to develop it as a community park. His testimony in
part is:
"Our imminent plans would be to develop that particu-
lar piece of property as a community park for the
Cottonwood community. This means our plans would -
be to put tennis courts, picnic pavilions and the
traditional types of other popular recreation park

facilities you would see in other places in the
County." (R. 64)

Sixth, in 1972, the Salt Lake County Recreation and

|
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' Parks Master Plan waa, promulgated. - (see' Exhibit 4-P) -
Page 69 of this Exhibit sets forth the needs of a -

-

"community park ‘and page 70 ind’.lcate& that the;South- - Mg*

Cottonwood’ Connmmity needs a conimmity park;" ’at.her : m'tu,
park’amd tennis ‘courts ¥ O page 1\0'_9‘0&‘;1115 Exhﬂﬂt P
the Ramosellil property 13 outlined in xed md t@g_ﬂgﬁ it 57

‘i f.,

legend indicates that this is the very site_for . a. v,*gw;ﬁr4

: commmit:y park zsite - ’t.:: 5 STy J.,w
Seventh, bj Decembe‘r 15,,1972, the. M.g;,:-;.,:" %
Cottonwood District Dmmpment Plan came imto. ,}%
being! - (See Exhlblt 6;-1’) Thls 18 f.me;,g% ‘

f:memzﬁt of tie ‘MasteY PTaA“Gf

meet:lng readyin part as follows: : & . N SRS
lt L&ke DL L

"Mr. Barnes explained that!in 1965, Sa, % :
“ County adopted 4 fnaster pl‘m’”ﬁow‘ﬂalvmf :

Valley. The master plan was of ;a- genera
Sponsored by the S.J. Quinneypn g liiesy ‘andndior mkﬁlohﬁrm%%h}&u?h‘?wﬁgm L|brary Serwces

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



v+ was divided into seven Planning Districts.
It was the intention from the beginning to
undertake future detailed studies of the
Planning Districts with first emphasis on

Cottonwood District is the first of
these district plans and the first of-
ficial amendment to the original plan..."

Ninth, on September 12, 1973, the Board of Commis-

f rs of Salt Lake County after notice of the hearing
"R ﬁ&éscrfbed by law and with little objection thereto
‘.offlcially adopted the Big Cottonwood District Develop-
‘t;gqqt Plan. The Resolution by which the Plan was off1c1311y
 slnpeed nﬂl in part as follows:

“Se%, THEREFORE, BE IT RESOLVED by the Board

Glttan-nod Planning District Development
pi - and the same is adopted as an amend-

o the general Salt Lake County Master
.48 a part of the official guide to plan-
g the physical development and growth within

‘ﬁtr-‘ﬁg Cottonwood Plamming District. And - Rttt
:"the Salt Lake County Commission directs that
suse of the plan be carried forward within the
area as provided under the state and local
lawe and that this development plan may"
: - heréafter be amended and/or changed upon re-
wm—* —-view, dut 1utice after hearing and adoption-

' ‘ by the County Commission to reflect the
changing conditions in the Big Cottonwood
Plannxng District as they may occur.

(See Exhibit 9-P)
Finaliy, on December 24, 1973, in culmination of all

of‘the preceding events and zeroing in on the exact peri-
meters ofrthefRamoselli property, the Board of County
Commissioners of Salt Lake County adopted the Resolution
of Condemnation which was the basis of Salt Lake County's
:Complaint in condemnation. The‘Resolution.of Condemnation

reads in part that:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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. "The public interest -and: neeus;i; : re uire

- - the acquisition and completiomzb;yasalg iake
. County, acting thromgh its County Commis-

. sioners, of a public :merovement: to be

k. o ama=sses. o used--as & park.and recreation- area.yv." Jang—wr'-n;w; B :

While, by-clever cross-examination .mryzeffm&»: e

B w;a.madef to twi.snand tmthe’ testimony.to-infer - - —-.y;“;
i 50T T A thamhemm"fmm g tiverRanms g .. ALY -

property was for parking space ami £0. use thmhoms-* A
' .thereon-as-a visitor's center-fox.the-adjoininge: s NN ¥
F,?‘;;_:”Lﬁ:‘:;‘:‘[‘-ﬂ n;hu;m_-;eehep w-n’.m‘ o cxraymd ety e gl
by. negotlat:i‘}mmd“‘whr eminent: htn; thes migs- . 1o ool

e . sage. nevertheless mmwmﬂmmm "
‘WZ""."}?"‘;L e oS et iR ope rtryr nainei e eyt iyl ey ulibaleyers: ¥

o . munity Pﬂki'-w'mmlevaﬁ thie SrDee~ mamiaaR ORI
ferred to--appears ompagese-%g&» 2. e oy Syt

g e "M¢me;:Qf'“Wﬁ ‘li"‘

#45 : and I take:4t from your testimy om;dirwb’
C L memoe | examinatdon-tt is the pesdtdomref-the: Gnmztg

. . that the property of the Ramnsellia is -~ -- e

F-.  + " "+ . needed in cmgmmctm e dervwdasgamennt: - e il

2l of the Wheeler Histw: Ramh. dsathat. o Aw:& ol

] i’;_‘..:~“’ - v ' SN TH -‘your ﬂem’yﬂ I Qa;,..;.m;‘nuour« tﬂiwwb - '» - :.
#i. A. That. it. also~-- memmmm-m N iy

- g In other words, that was:.part. - = R TS

I recall your testimomy to:be, immwmtmm " ,N

L you’t ‘counsel in’ wlu.ch he «saﬁi,‘m’ﬁadﬂ.mh« .:a i
Y 2 - of tﬁeMselﬁzf would e w

e R Do v'Whesler L1v1ng Rlstoricnh‘k =5 W
broc ' went on also to say there would be‘ ‘ g 2w
e e e - =it botsitherd, e visitons | contemem ; g
) ) maybe some:tennls.,commt :and other thlng!.cf"

. is that right? w0 soLDT T BREL
‘A. Yes, that;is right. . ) FUFREINEE - & i SRR ¢
Loean n@uecFa baler € thereBrom "y ous Seriinay Ll

rical L:vang Fam PR
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concept were not there, .and if that property
. wasn't going to be developed for that pur-
- .pose the Ramoselli-property would not be
needed by Salt Lake County, is that correct?

e cwnewwoiAl. No, that is not correct. e
tater on the questions and answers showed that the
. pudwary purpose-for acquiring the Ramoselli property
P 8Tk e Opn-page- 112 of .the. Recard.if reads:. ... . ..

The use you need is primarily one of

‘> access?
ko
) A. " Thé use would be primarily for Cottom-
et TV . -sap0d -Pazk .facilities. ~...... ... . a4l o

e testimony and -documentary evidence in the rec-

Mddil mst support the proposition that there was fraud,

i pabuse- of~disoretion. on--the part.-of the .« wuvi . m

4,, A”Msioners in adopting the Resolution of Con-~
m Nor will the testimony and documentary

inorlinke o the-record—support the -language -in para~-~~r o s

s:;;’?lﬁ of the B,iqd__iyq'gs of Fact that: "...the attempted

M.tion by Salt Lake County.’; .is plainly and palpably

: ot le Zrdursupported-and “comstitutes—a-clear-abuse—~

of legislative discretion.

POINT III
THE LAW DOES NOT REQUIRE A POLITICAL SUBDIVISION
-TO HAVE ALL DEVELOPMENT MONEY APPROPRIATED AND
COMPLETE PLANS AND SPECIFICATIONS FOR THE DEVELOP-
MENT PREPARED AND APPROVED PRIOR TO CONDEMNATION
PO e “The' District Court's Decree that Salt Lake County ™ - ™"
was unentitled to condemn the Ramoselli property for
park and recreation uses was based in part on the prop-

[T = beitidn that develtpwent funds ‘had hot been budgeted and
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ment on the property being condemned had not been

prepared and approved

The testimony of Ronald'J.. Day, Superv150r

of the General Accounting Department in the Audit-

or's Office~(R. 123-135) and Exhibi't LGP R

evidenced that funds for-the- acqutsition of the. e

..Ramoselll property had'in‘fact been budgeted.— < e

"'As to development fundé the practice of.Salt 'Bake~-~ **hﬁ‘ﬁ
County has been mnot to - budget 'devélopmeﬂﬂzfmde umeil .:'f‘f
such time as thé property:is acquired. mm"*' bpa

.- of Charles Clawson:Baugh detailed the practice: 0 “tiite m,%;

regard.

q.
A.

-Has the Parks and Rem&patm

~»don'trask- for funds unless we have sfi¥
" property, or have reason to bsltevew'

Htd testimomy was in pavtres followss 2.0 - i

asked for‘any developmen'c‘ ﬁlﬁn‘*for a’ g

Ramoselli Park? ' ‘ﬁ :mn*
No. LT
Can yOu tell us Wh}’ not? £2 e Py f F o T m"ii

Because we don't have.the property m_&mrf"
we haven't asked.-for~gny funds. We =%

will very soon. o
Suppose the Court should seesd great:.,* Ok
wegg need for the acquxsi“t‘ibnfﬁoi“dﬁ!b‘ ;

land, is theve any regtiest fof=fimds¥r

o 8

We would request-im the mext budget’ yur T _’:‘
which would be ‘for next-year. -

e "-P,’(‘,.x. L
When would that be?" Y S o
The Auditoxr sends out forms in aboum ‘é : 6*:

August.
August of which year?

Next month.
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Q. That would be a request for next year?

A. Next year. (R. 151)

The applicable rule of law is set forth in 26 Am.
. Jur. 24 - Eminent Domain, Sec. 117, at page 776:

"It is held not to be necessary that a political
subdivision have money on hand, plans and speci-
fications prepared, and have made all other prepar-
ations necessary for immediate construction be-
fore it can determine the necessity for taking
private property for a public use.”

See also Carlor Co. v. Miami (Fla) 62 So. 2nd 897, cert.
den 346 U. S. 821, 98 L. ed 347, 74 S. Ct. 37 and,
Chicago use of Schools v. Albert J. Schorsch Realty Co.
327 I11. App. 2d 51, 261 N.E. 2d 711, cert. den. 402
U.S. 908, 28 L. Ed 2d 649, 91 S. Ct. 1381.

A case which addresses itself to the exact point of
not having funds budgeted for construction where prop-
erty is being condemned is State Road Department of

~ Florida v. Southland Inc., 117 So. 2d 512 (Fla. 196Q)
The Court in the Southland case stated:

"This court takes judicial notice of the fact
that funds for the construction of the interstate
highway system are budgeted, received and expended
on an annual basis. Roads to be constructed in
any given year are selected on a priority basis,
dependent upon demonstrated need and the completion
status of engineering plans, construction drawings
and specifications. Long range planning of a coordin-
ated system of interstate highways has been recog-
nized as an economic necessity by the legislature
in the adoption of the highway code, and the duty
of intelligently formulating and putting into
effect such long range plans has been specifically
delegated to the Road Department. The lack of
funds in any given fiscal year to commence immed-
late construction of a segment of the interstate
highway system which has been surveyed, located
and duly designed, should not be a bar to the
Department's authority to acquire by eminent do-
main the rights-of-way necessary for such highways,
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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e

even though for financial reasons construction IR
must necessarily be-deferred to.-a future date ..
within the time limits of the overall intetstate i
~highway program.. S GlrE R

»F

We find nothing in the statutory law of. ti's,ts . ‘
state which requires that the Road Department s .
have money ‘on hand, plans and specifications S
prepared and all othenfpreparations necessary.. .i::
for immediate c¢omstruction before it is htfully
authorized to determine the necessity. for tak-

“»ing by eminent domain ‘private propextynfor a

. public purpose.'" pp 516-517 - ‘= —rin

Like the situation in Florida,-there is:nothing in_..:

- the Utah Statutes which requires Salt Lake .County .,
have money~on hand; pléns -and apecifica.tions@rw-»- ——
and all other preparations nmm m-ws
-~development of the park before: £t 18 authorizsd:te. . w, :

B *de‘termine the necessity for taking by emiment. mumg‘:i’
the Ramoseltli:propextys=for: use as.,ranpuhlieaggsk;,%‘maﬂ ’

- -

recreation. ,‘ ey

FO

POINT IV

A CONDEMNING AGENCY MAY ACQUIRE - -
PROPERTY FOR FUTURE USE . ."....--

it

Tt is clear. that z“condemnmg agencrw

-1 &)
e acquire property’ by':em:ment doma$ti based @olely on

the proposition that sometime in the future it Ily’m
want to construct a public facility on the acquired :
property. In this: case the testimony:was” mmnt::a. e »
dicted. that development of the park gouldm:akeaplace o e
almost as soon as the Ramoselli property was ac- ':,-.-;_:s"' :
- Nevertheless, the law does allow acquisition

In 26-Ast. Jur. 2d&.--Emiment: Bomin“—mm-a«

quired.

‘for- future needs
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follows:

“Tn the determination of whether the taking of
=1 . property is necessary for public use, not only
' present demands of the public, but those which
may be fairly anticipated in the future may be
considered..." (Cases cited)

- 1n mé A‘;as“e ,6f Los Angeles County Flood Control Dist. v. Jan.,

i

%?%25 at page 28, the California Supreme Court stated:
S e R '

3 %o a condemner is not necessarily limited to the

property which will barely suffice for the immediate
- requirements. Properly, the condemmer has the right
i ¢o condemn for future needs."

Pt mfgg_ns vs. Greenwitch Water Company, 83 A. 24 177 (Conn.

S8mpip %2 was held that a water company could condemn to
‘waiihilly Sature needs, up to fifteen or twenty years in
the fwpere. In U.S. v. Certain Parcels of Land, 99 F. Supp.

716 ¢E.B. Peon. 1951), the -court indicated it was within
thevdeseretion of the condemmer to acquire land five years
.i, R

in advance of putting it to a public use.

CONCLUSION

" In view of the testimony and documentary evidence which
was adduced, the,Diétricf Court'of Salt Lake County was
clearly in error in decreeing that Salt Lake County was un-
entitled to condemn the Ramoselli property for park and
recreation uses. There is simply no evidence to indicate
fraud, bad faith or abuse of discretion by the Board of
Commissioners of Salt Laké County. The case should be

reversed and remanded for trial on the issue of just com-

-18-
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sation.

Respectfully submitted,

R. PAUL VAN DAM
Salt Lake County Attorney .
and - :

Quentin L R. Alston

Deputy Salt Lake County Attorney

243 East Fourth South

Salt Lake City, Utah 84111
Attorneys for Appellant
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