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JANET SUE JOHNSON,

Plaintiff and
Appellant,

vsS.
VAL BUDGE JOHNSON, Case No. 870241-CA

Defendant and
Respondent.

T N Nt i P P P s et e

RESPONDENT'S BRIEF

STATEMENT OF THE CASE

Respondent agrees with Appellant's statement of the case
except as to the facts set forth hereunder:

1. At the time that the parties were married, Respondent
had completed his premedical training and the first vyear of
medical school. (Finding of Fact number 8; hereinafter "FF #8";
located at Appendum TAB 8, hereinafter "TAB 8"). The Court also
found that Respondent "would have achieved a medical degree with
or without the Plaintiff's limited contribution" (FF #12; TAB 8).
Appellant has a college degree from Weber State College (Trial
Transcript: page number 3; hereinafter "TT; 3").

2. During the portion of medical school completed after the
parties' marriage, Respondent received a grant of approximately
$400.00. During his third and fourth vyears, he contributed
approximately $150.00 per month as earnings from a part-time job.
During that same time, his parents paid for all of his books and
tuition. Appellant provided the remaining support needed by the
parties, but such support hardly made her the "sole supporter of
the family" during those three years (Appellant's Brief, p3).



3. From June, 1970, until the trial in March, 1987, a
period of nearly seventeen years, Respondent was the sole
supporter of the family. The family enjoyed an affluent
lifestyle as a result of his practice from 1974 until the time of
the trial (TT; 5).

4. The actual assets divided at the trial amounted to
nearly $910,000.00, excluding Appellant's unsatisfied claims for
"excess earnings", the value of the "medical license” and the
inflated value of the corporation stock (Conclusions of Law #15;
hereinafter "CL #15"; as adjusted)l. Essentially all of the
tangible property was divided by Stipulation as were the cash and
financial accounts (TT; 7). Including what the Court awarded her
as one-half the wvalue of Respondent's medical practice,
Appellant received nearly $456,000.00. Of that, $140,000.00 was
equity in real and tangible personal property, leaving
$315,927.00 in cash, stock, and securities. At trial, Respondent
testified that, using the proceeds of Appellant's settlement to
pay off the mortgage on the home, and based upon a projected
pension and profit sharing distribution to Appellant of
approximately $193,000.00 (rather than the $228,372.00 which was
actually distributed to her), and after deducting the penalty for
withdrawal of income generated within the pension and profit
sharing plan and taxes, Appellant would have additional income,
based on an eight percent rate of return, in excess of $1,500.00
per month from the liquid assets, without ever touching the
principal received in her settlement or any of the tangible real
and personal property (TT; 186, 187). In addition, her expenses

would have been reduced by the $330.00 per month which she had

11in Appellant's Brief, page 27, Appellant chose improperly
adjusted figures to purportedly reflect the final distribution at
the end of the corporation's fiscal vyear. The correct figures
are shown on Conclusion of Law #15, except that Plaintiff's share
of the pension trust is increased to $228,372.00, making the
adjusted total $455,927.00. The total cash was $59,602.00,
giving Plaintiff liquid assets having a value of $315,927.00 and
tangible real and personal property having a value of $140,000.00.



allocated for the house payment (TT:; 187 Ln 18, FF #15 figures;
TAB 8). Utilizing the figures for property which she actually
received, and an 8 percent rate of return on the liquid assets,
and deducting the tax penalty for withdrawing the income from the
pension and profit sharing plan, Appellant would receive
$23,447.18 per year as return on her property, or nearly
$2,000.00 per month.?2

5. In addition to the above referenced property, Appellant
claimed to be entitled to one-half of a greatly inflated value
placed upon Respondent's medical practice with Associates of
Pathology, Inc. However, the Trial Court found Appellant's
expert witnesses "lack credibility" (CL #4; TAB 8), and found
that Respondent's experts had "high credibility regarding the
value of Defendant's interest and stock in Associates of
Pathology . . . ." (CL #5). The record contains an abundance of
evidence which supports the Trial Court's conclusion regarding
Appellant's witnesses, such as the following:

A. Mr. Merrill is not an economist (TT; 61), and he
admitted that he had drifted away from day to day accounting
activities during the recent years (TT; 59).

B. In analyzing the data on his own chart, prepared
for his client, he could not answer gquestions on direct
examination as to the meaning of a percentage shown on the chart
(TT; 69).

C. In determining the value of the medical license as
opposed to a Bachelor's degree, he utilized the figure
$129,560.00 as the 1987 income for the average pathologist
nationwide (TT; 80). When Respondent was provided the same
document on rebuttal, he testified that the 1982 figure in the
document (from which the 1987 estimate had been derived) was
$120,000.00 per year rather than $107,000.00 (TT; 228). When

2Ccalculations at 8 percent interest on $87,555.00 cash and
securities, and the $228,372.00 pension and profit sharing trust
to which the 10 percent penalty was applied in the calculations
yields $23,447.18.



Respondent extrapolated that figure at the rate purportedly
utilized by Mr. Merrill, 9.4 percent, he estimated that the 1986
to 1987 average annual salary should have been $184,000.00, not
$129,560.00 (TT; 229).

D. During his testimony Mr. Merrill admitted that he
had no idea whether pension and profit sharing benefits were
included in the national figures for pathologists' income (TT;
96). When pressed, he stated that he would have to refer to his
book, but never did so (TT; 90). On the other hand, Respondent's
expert Mr. Crouch testified that it was very unlikely that those
figures would include pension and profit sharing sums as the
figures are not generally so reported by the institutions (TT;
144). As a practical matter, government agencies and many larger
corporate employers do not reflect pension benefits as part of
the compensation package.

When asked whether the pension and profit sharing proceeds
could be allocated between the parties during the divorce action,
Mr. Merrill and his associate were not even aware that the
Retirement Equity Act of 1984 (Ferraro Bill) requires allocation
of private pension and profit sharing proceeds to spouses when so
allocated by a Decree of Divorce (TT; 112). Mr. Crouch corrected
this misconception early in his testimony (TT; 139, 140).

E. Mr. Merrill projects Dr. Johnson's income at an
unrealistic rate utilizing a base 1line figure that is
significantly distorted by events in the recent past.
Specifically, he projects the income growth rate at 9.58 percent
per year (TT; 85) in spite of the fact that he admitted on cross
examination that the actual historic growth rate for Associates
of Pathology, including recent distortions, had been
approximately 6.8 percent during the corresponding period and
that physicians' earnings in general were decreasing (TT; 102).
He presented no data to the Court to substantiate using the
growth rate of 9.58 percent.

F. Mr. Merrill totally disregarded the income

depressing factors testified to by Drs. Johnson and Hammond. Dr.



Hammond testified that the income for the previous two years had
been abnormally high because Dr. Wahlstrom had not been a full
partner during those years, and thus had received only 13 percent
of the total income during 1985 and 20 percent of the income
during 1986, while the remaining three partners split the excess
between them (TT; 117 and 124). Additional factors entered into
evidence to show why Respondent's income was decreasing include:

1. During 1983 Dr. Eason had become disabled;
The remaining three physicians had carried the 1load for four
physicians and had divided the income by three for that and
succeeding years until Dr. Wahlstrom's entry into the practice
(TT; 117).

2. That 70 to 75 percent of the entire income for
the corporation was generated from St. Benedict's Hospital which
was experiencing significant cutbacks in its overhead (TT; 121).
For example, the position of Medical Director, which at one time
had paid $72,000.00 per year into the corporation had been
reduced to $60,000.00 in 1985, $40,000.00 for 1986, was expected
to be reduced to $1,000.00 per month for 1987, but would probably
drop to zero as of May 1, 1987 (TT; 125, 126).

3. Medicare and Medicaid programs were cutting
back on what was paid for various procedures, and the projection
was that there would be significant further reductions (TT; 122).
As a result, Dr. Hammond testified that income for the current
year would be between $122,000.00 and $127,000.00, with an
absolute maximum $130,000.00 per principal (TT; 124), not the
$180,000.00 figure utilized by Mr. Merrill in his testimony (TT;
46) nor the $190,000.00 figure argued by Appellant in her Brief
(Ap Br; 15).

4. Health maintenance organizations and the
increase in the number of doctors available throughout the
country had resulted in significant reductions in doctor's
incomes (TT; 131).

After hearing the above testimony, the Court then valued the

stock in accordance with the Restrictive Stock Agreement which



contractually binds the stockholders at the present time, and
which bound the associates at the time that these parties
purchased their stock and Respondent became a principal in the
corporation (TT; 118 Ln 8-13).

6. Appellant also claimed to be entitled to one-half of the
value of Respondent's medical license, which her expert testified
was worth $1,156,426.000 (TT; 92 Ln 5-13). Appellant's expert,
in establishing the proffered value based the calculation on
speculative future income, projected from a starting income which
was substantially distorted in the recent past because of the
several unusual but explainable occurrences described above by
Dr. Hammond which were not likely to be repeated (TT; 83-86; 117;
124). In addition, Appellant's expert totally disregarded the
numerous occurrences which had recently taken place, or were
presently in progress, which clearly indicated at best a leveling
of corporate income at approximately $122,000.00 to $130,000.00
per year per partner, (TT; 124; 126; 206) or more likely a
significant decrease in each partner's future income (TT; 117;
121; 122; 124; 125; 126; 131). The Trial Court disregarded the
proffered value and held that "Defendant's medical degree should
not be marital property subject to division by the Court in a
divorce action" (CL #6; TAB 8).

7. Next, Appellant claimed entitlement to one-half of a
hypothetical sum referred to as "amounts of money and
distributions that were incurred after the date of separation

I (TT; 70 Ln 20). In essence, the expert claimed that the
income which Dr. Johnson earned during the pendency of the action
should be utilized to pay to Appellant $3,200.00 per month for
support of herself and the family (TT; 24 Ln 9-17), and that she
should be awarded as property an additional sum essentially equal
to one-half of everything else that Respondent earned during that
time frame. Mr. Merrill did reduce that sum by estimated amounts
paid for taxes or deposited in the joint bank accounts and
otherwise divided pursuant to the Stipulation of the parties

(TT; 70-74), but disregarded Respondent's testimony accounting



for the entire amount (TT; 176-178). The sum claimed was
$45,220.00 (TT; 174). The expert stated that these calculations
were based upon interviews with Mrs. Johnson (TT; 71 Ln 25) and
that he did not know that the funds actually existed. He
admitted that they may have been spent or might have been
misunderstood, but felt that they were "unaccounted for . . . ."
(TT; 71; 74; and 205 Ln 4-8). When then asked whether he felt
that Dr. Johnson's testimony regarding what had been done with
the money satisfied his "accountability”, he admitted that he had
not followed the testimony nor been able to reconcile that
testimony with what he had shown as being "unaccounted for" (TT;
205 Ln 13-25). In actuality, Dr. Johnson accounted for all of
the 1986 and 1987 bonus payments which were the basis of
Appellant's claim (TT; 176-178). The Trial Court was able to
reconcile the figures and found that Appellant

" . . should not be entitled to any portion of

Defendant s 1986 or 1987 bonus inasmuch as these are

considered as part of Defendant's overall annual

income, provided, however, that such portions of

Defendant's 1986 bonus as were previously allocated to

the various savings and checking accounts of the

parties and formed a part of the Stipulation of the

parties should not be affected" (CL #13).

In conjunction with this provision, the Court further ordered
that Respondent be responsible for any federal and state income
taxes owed as a result of his 1986 income (CL #14; TAB 8).

8. The Trial Court awarded Appellant $1,000.00 per month as
alimony for a period of ten years, or until otherwise terminated
by law (CL #8). In addition, she was awarded child support for
three children totalling $1,944.00 per month (CL #3) for a total
of $2,944.00. In her testimony, Appellant repeatedly affirmed
her earlier claim in her Affidavit (Ex #7D; TAB 1) that she

needed $3,200.00 per month in order to maintain the standard of

living to which she and the children had been accustomed (TT;



24) . The amount of child support, alimony and a conservative
estimate of the rate of return on the liquid assets which she was
awarded, after deducting withdrawal penalties, yields a total
monthly income of nearly $5,000.00 (TT; 24; 167; 186-187).
Realistically evaluating the needs which she claimed in her
Affidavit and at trial, the court could clearly find that she
could maintain her current standard of living with substantially
less than the $3,200.00 per month. (TT; 25 at Ln 3; Ln 11-19 and
TT; 169). In his testimony, Dr. Johnson testified that during
the marriage those same expenses, excluding the $330.00 house
payment, had been approximately $2,200.00 per month (TT; 169; Ex.
13D; TAB 2). In addition, Respondent testified that he still
would be paying for the "big ticket" items such as the children's
college, marriages and missions (TT; 165 Ln 14-22; 183 Ln 12).
He testified that he had recently taken his children and their
friends to Sun Valley for a weekend (TT; 179), that he took his
son to Mexico with him for two days (TT; 180) and that he was
planning to support his son on a mission in approximately a year
and one-half (TT; 186 Ln 8-16). The parties had already funded
separate accounts for each of the children during the marriage
with approximate balances of $16,000.00 each. Respondent
testified that he intended to continue funding these accounts

with approximately $500.00 per month (TT; 165).



SUMMARY OF ARGUMENTS

POINT I

APPELLANT IS NOT ENTITLED TO AN EQUITABLE INTEREST IN

RESPONDENT'S MEDICAL LICENSE.

A. A medical license is not a property asset
allocable under the provisions of Section 30-3-5,
Utah Code Annotated (1953), or under the Common
Law.

B. Plaintiff has been adequately compensated for
efforts expenced while Defendant was attending
medical school by enjoying a high standard of
1iving during more than fifteen years of post-
training marriage, by receiving a property
settlement of nearly one half million dollars, and
by receiving substantial alimony and child support
awards.

c. Defendant would have obtained his degree without
financial assistance from Plaintiff.

D. Appellant's expert testimony as to the value of
Respondent's medical degree was not credible and

was thus properly disregarded by the Trial Court.



POINT II

POINT III

THIS COURT SHOULD NOT DISTURB THE TRIAL COURT'S
FINDINGS AND DECREE ABSENT A CLEAR AND SUBSTANTIAL
ABUSE OF DISCRETION.

The Trial Court 1is permitted considerable
discretion in distributing assets and liabilities.
Its determination should not be disturbed absent a
clear abuse of discretion, a manifest injustice or
a misunderstanding or misapplication of the law
resulting in a substantial and prejudicial error.
The Trial Court distributed the marital assets
fairly and equitably based upon specific Findings
of Fact and substantiated by the record.
Appellant's evidence as to disputed property
valuations was not credible and was thus properly

disregarded by the Trial Court.

THE TRIAL COURT WAS WITHIN ITS DISCRETION 1IN
DISREGARDING APPELLANT'S EXPERT TESTIMONY AS TO THE
VALUE OF RESPONDENT'S ON-GOING MEDICAL PRACTICE.

Appellant's expert testimony was not credible and
was based upon highly speculative and factually

erroneous data.

10



POINT IV

Appellant's expert witness contradicted his own
assumptions regarding the purported excess
earnings upon which his valuation of this asset
was based.

Appellant's valuation is inconsistent with the
contractual rights and obligations of the
shareholders of the corporation in which
Respondent practices.

Appellant attempts to impose upon Respondent an
asset at a value which is totally inconsistent
with the value which Respondent is bound by

contract to obtain if he sold that interest.

THE AWARD OF ALIMONY WAS ADEQUATE TO ALLOW APPELLANT TO
MAINTAIN THE STANDARD OF LIVING TO WHICH SHE HAD BECOME
ACCUSTOMED DURING THE MARRIAGE, WAS BASED ON
SUBSTANTIAL EVIDENCE IN THE RECORD AND WAS WELL WITHIN
THE DISCRETION OF THE TRIAL COURT.

A,

The alimony and child support awarded to Appellant
nearly meets the amount which she requested, and
exceeds the amount which she could demonstrate as
being necessary to maintain the pre-separation
standard of living for herself and the children.

In setting the alimony award, the Trial Court

implicitly acknowledged the income potential

11



POINT V

available to Appellant from the property award of
nearly one-half million dollars.

The Trial Court considered all of the factors
considered to relevant determining alimony, with
the possible exception that no future income was
imputed to the Plaintiff/Appellant.

Appellant's evidence as to Respondent's current
and expected income, from which the alimony award

was derived, was not credible.

THE CHILD SUPPORT AWARDED BY THE TRIAL COURT IS
ADEQUATE AND PROVIDES THE CHILDREN WITH A STANDARD OF
LIVING COMPARABLE TO THAT ENJOYED DURING THE MARRIAGE.

The most credible evidence as to Respondent's 1987
income was that it would range between $122,000.00
and $130,000.00, and there was a high probability
that it would decrease during the coming years.
The child support guidelines in the Second
Judicial District are advisory and not
controlling upon the Court but in this case were
followed.

In Setting the child support, the Trial Court
correctly acknowledged Respondent's significant

ongoing contributions toward "Big Ticket" items

12



POINT VI

for the children made during the marriage and

planned for after the divorce.

THE ADDITIONAL $45,200.00 SHARE OF RESPONDENT'S INCOME
WHICH APPELLANT CLAIMS WAS ACCUMULATED WHILE SHE
RECEIVED SUPPORT UNDER THE TRIAL COURT'S TEMPORARY
ORDER DOES NOT EXIST.

A. The amount which Appellant received as temporary
support was exactly what she requested as
necessary to maintain her standard of living, and
substantially exceeded the pre-separation monthly
expenditures for the entire family.

B. While Appellant continued her lifestyle at or
above her prior standard of living under the
Temporary Order, Respondent was left with $699.00
per month (after taxes) and was forced to live
with his parents during the ten months of the
case. When he did receive his bonus, all but
$8,000.00 was put into various accounts that were

split at trial and used to pay joint debts of the

marriage, including taxes.

13



ARGUMENT
POINT I
APPELLANT IS NOT ENTITLED TO AN INTEREST IN
RESPONDENT'S MEDICAL LICENSE.
Utah case law is clear concerning whether a supporting
spouse is entitled to an interest in an advanced degree. As
found by the Trial Court, Respondent "would have received a

medical degree with or without the Plaintiff's limited

contribution' (FF #12). The Court of Appeals in Peterson vs.

Peterson, 737 P.2d 237 at 242 (Utah App. 1987) held that a
medical degree is not property to be equitably divided between
the spouses. The Court ruled that where the marriage has been
long,

"(t)he contributions and sacrifices of the
one spouse in enabling the other to attain a
degree have been compensated by many vyears
of a comfortable lifestyle which the degree
permitted. Traditional alimony analysis
works nicely to assure equity in such cases".
Id. at 242 footnote 4.

The Court of Appeals reaffirmed the Peterson 1logic in

Rayburn vs. Rayburn, 738 P.2d 238 at 240 (Utah 1987) in holding

that "an advanced degree or professional license is not marital
property subject to division upon divorce." The Trial Court's
award of $45,000.00 to Mrs. Rayburn as her share of Dr. Rayburn's

medical degree was re-characterized as rehabilitative alimony.

The Utah Supreme Court in Gardner vs. Gardner, 73 Utah Adv.
Rep. 35 at 38 (Utah 1988) affirmed the Utah Court of Appeals in

holding that where "the marriage is of long duration, present
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earnings and business assets provide a more accurate measure of
the true worth of the wife's investment in her husband's degree."
The spouse who sacrificed while the other spouse earned the
degree "realized greater benefits from the medical degree in the
form of a greater property settlement and higher alimony." Where
the marriage has been long and assets are sufficient, the degree
and medical practice need not be valued at all. I4d. In the
Gardner case, the Court considered $250,000.00 to be a
substantial property award.

In the case at bar, Mrs. Johnson enjoyed the fruits of the
medical degree while she was supported for more than fifteen
years from Dr. Johnson's residency until the parties separated in
January of 1986 (TT; 18, 69). She received a property award of
$455,927.00, $315,927.00 of which was capable of producing
current income (CL #15 and Appellant's Brief 27. Note:
Appellant is in error; the $59,602.00 cash award was not reduced
to $42,602.00). Thus Mrs. Johnson received approximately twice
the property award which the Gardner Court found adequate to bar
an excursion into the realm of wvaluing the doctor's medical
license. Gardnér, page 38.

If the Court were to consider a reversal of the common law
set forth above, then for the reasons set forth in Respondent's
Statement of Facts, paragraphs 1 through 8, the evidence which
Appellant presented was based upon such poorly founded
assumptions and speculation that the Trial Court was correct in

dismissing it with a summary that "Plaintiff's expert witnesses
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lack credibility regarding the value placed on Defendant's
interest and stock with the Associates of Pathology and regarding

the value of his medical degree" (CL #4).

POINT II

THIS COURT SHOULD NOT DISTURB THE TRIAL
COURT'S FINDINGS AND DECREE ABSENT A CLEAR
AND SUBSTANTIAL ABUSE OF DISCRETION.

The Trial Court is permitted considerable discretion in
distribui.ng assets and liabilities and its determination should
not be disturbed absent a clear abuse of discretion, a manifest
injustice or a misunderstanding or misapplication of the law

resulting in a substantial and prejudicial error. See Pusey Vs.

Pusey, 728 P.2d 117 at 119 (Utah 1986), Turner vs. Turner, 649

P.2d 6 at 8 (Utah 1982), Penrose vs. Penrose, 656 P.2d 1017 at

1019 (Utah 1982), Fletcher vs. Fletcher, 615 P.2d 1218 at 1222

(Utah 1980), and Alexander vs. Alexander, 56 Utah Adv. Rep. 31 at

32 (Utah 1987). The policy of the Utah Supreme Court is to
affirm the Trial Court's decision whenever it can do so, even if
the Court has to use different reasoning than that used by the

Trial Court. Jesperson vs. Jesperson, 610 P.2d 326, 328 (Utah

1980) .

The party appealing a Trial Court's division of marital
property has the burden of proving that the Trial Court's
findings are contrary to a clear preponderance of the evidence.

Berger vs. Berger, 713 P.2d 695 at 697 (Utah 1985). See also
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English vs. English, 565 P.2d 409 at 410 (Utah 1977) and Searle

vs. Searle, 522 P.2d 697 at 700 (Utah 1974).

Appellant's evidence as to disputed property valuations was
not credible and was thus properly disregarded by the Trial
Court. Her expert based his testimony on highly speculative
projections, grounded upon unrealistic assumptions, and totally
disregarded real life factors influencing the actual value of
future income projections. Respondent's expert testified that as
an accountant he could not disregard the actual market
transaction regarding the purchase of an interest in the same
business which had taken place when Dr. Wahlstrom recently
purchased his shares for approximately $14,000.00, as provided by
the Restrictive Stock Agreement (TT; 142). Appellant's witness
totally disregarded this transaction, and Dr. Hammond's testimony
regarding the ongoing effectiveness of the Restrictive Stock
Agreement (TT; 118}. Although he conceded that the value of a
company is what a willing buyer will pay to a willing seller,
Mr. Merrill dismisses the transaction by saying that no actual
sale takes place in a divorce (TT; 104). In calculating vyields
on investments, and present values of the flow of income, he
makes assumptions as to future interest and inflation rates based
on a period of I1Inordinately high infla<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>